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PREFACE. 



This is an improved and enlarged edition of the new 
Civil Court Manual. 

The Civil Procedure Code, which is printed at the end' 
of, the work, is annotated with the rulings of the High Courts 
in India up to 1884, taken principally from the Indian Law. 
Beports. • ^ 

To each of the longer Acts a separate indek has heen^ 
appended — namely, the Indian Succession Act, the Contract 
Act, the Evidence Act, and the Code of Civil Procedure 
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duty are alphabetically arranged in the fongi of .^an iMex, 
it was not thoughf necessary to append a separate index to 
this Act. 
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ICHB mtkh OHAtf Bit iiOTi 


8, Th% Chief Justice o£ any such High Court shall ranh ant 
t*?‘©ced^nco of Judges of precedence before the other Judges of the same 
Sigh Court. Court, and such of the other Judges bf such Court 

as on its esiablishment shall have been transferred thercio from the Supreme 
Court shall have rank and precedence before the J udges of the High Court 
not transferred from the Supreme Court, and, except as afoiesaid, all the 
Judges of each High Court shall ha^p rank and precede iice according to the 
seniority of their appointments, unless otherwise provided in ihei? Patents. 

6* Any Chief Justice or Judge transferred to any High Court from th® 
Salaries, &o.,“of Judges of Supreme Court shall receive the like salary and 
Higt Court. be entitled to the like retiring fen^ioil and ad van-* 

tage as he would have been entitled to for and in respect of servlob ip the 
Supreme Court, if such Court had been continued, his service in the High 
Court being reckoned as service in the Supreme Court ; And, except Ih afore- 
said, it shall be lawful for the Secretary of State in Council of India to fix 
the salaries, allowances, furloughs, retiring pensions, and (where necessary) 
expenses for equipment and voyage of the Chief J ustices and J udges of the 
several High Courts under this Act, and from time to time to alter the same ; 
Provided always that such alteration shall not affect the salary of any 
Judge appointed prior to the date thereof. 

7. Upon the happening of a vacancy in the office of Chief Justice, and 
Proyision for vacancy of the during any absence of a Chief J ustice, the Govern- 

office of Chief Justice or or-General in Council or Governor in Council, as 
other Judge shall appoint on of the Judges 

■©f the same High Court to perform the duties of Chief dusixce of the said 
Court until some person has been appointed by Her Majesty to the office of 
Chief Justice of the same Court, and has entered on the discharge of the 
duties of such office, or until the Chief J ustice has returned from such 
absence ; and upon the happening of a vacancy in the office of any other 
Judge of any such High Court, and during any absence of any such Judge, 
or on the appointment of any such Judge to act as Chief Justice, it shall be 
lawful fdr the Governor-General in Council, or Governor in Council, as the 
case may be, to appoint a person, “with such qualifications as are required in 
persons to be appointed to the High Court to act as a J udge of the said 
High Court, and the person so appointed shall be authorized to sit and to 
perform the duties of a J udge of the said Court until some person has been 
appointed by Her Majesty to the office of Judge of the same Court, and has 
entered on the discharge of the duties of such office, or until the absent 
Ju^ge has returned from such absence, or until the Governor-General in 
Council or Governor in Council, as aforesaid, shall see cause to cancel the 
appointment of such acting Judge. 

8 . Upon the establishment of such High Court as aforesaid in the 
Abolition of Supreme Courts Presidency of Fort William in Bengal, the Su- 

and Sadr Courts. preme Court and the Court of Sadr DiwAni Adilat 

and §adr Adalat at Calcutta in the same Presidency Ah®dl he 

aboMshed. 

Aud upon the establishment of such High Court in the Presiden<y of 
i^d^as, t'he Supreme Court and the Court of Sadr Adilat and Faf jdiri 
Adalat ®^*the sj|me Presidency shall be abolished. ^ 

^ And tifon ||e establishment of such High Court in the Presidency of 
Bombay, the Biip|*eine Court and the Court of Sadr Diwini AdAlat and 

in the same Presidency shall be abolished. ^ 

and documents of the several Courts so aboHsh#4||p^ 
mw ifesidency shall become and be records and documents of the 
Court established in the same Presidency, j 




IShE reOTAl CflARTEB xdp. ^ 

9. Hacfi the High Courts to be established under this Act dbll have 

JtmsdictiQp and powers of Q-tid exercise all such civil, criminal, admiraltj and 
Hfeh Oonr^.^ ^ ^ ^ ^ vice-admiralty, testamentary, intestate, and matri- 

monial jurisdiction, original and appellate, and all such powers and anthority 
for and in relation to the administration of justice in the Presidency for 
which it is established, as Her Majesty may, by such Letters Patent as afore^ 
\sdid, grant and diredt, subject, howev^, to such directions and limitations as 
to the exercise of Original Civil apd Criminal Jurisdiction beyond the limits 
of the Presidency-town as may be prescribed thereby ; and, save as by such 
^tters Patent as may be otherwise directed, and subject and without pre- 
judice tn the legislative powers in relation to the matters aforesaid of th^ 
Governor-General of India in Council, the High Court to be established in 
each Presidency shall have and exercise all jurisdiction and every power amf 
autho Ay whatsoever in any manner vested in any of the Courts in the 
Presfflincy abolished under this Act at the time of the abolition dE iuch 
last-mentioned Courts, 

10. ^ — [Mepealed hy 28 Fi?., c. 15 a 2."] 

H* TJpon the establishment of the said High Courts in the said Presf- 
mmting provisions applica- dencies respectively, all provisions then in force in 
bletoBiipremeCourittoapply India of Acts of Parliament, or of any Orders of 
to High CJourts. Majesty in Council, or Charter^ or of any 

Acts of the Legislature of India, which at the time or respective times of 
the establishmeni; of such High Courts are respectively applicable to the* 
Supreme Courts^ at Port William in Bengal, Madras, and Bombay respect- 
ively, or to the Judges of those Courts, shall be taken to be applicable to 
the said High C mvts and to the Judges thereof respectively, so far as may be 
consistent with the provisions of this Act and the Letters Patent to be issued 
in pursuance thereof, and subject to the legislative powers in relation to the 
matters aforesaid of the Governor-General of India in CounciL 


12. Prom and after the abolition of the Courts abolished as aforesaid in 
jProvisioii to pending pro- any of the said Presidencies, the High Courts of 

ceedings in abohSied Courts, the same Presidency shall have jurisdiction over all 
proceedings pending in such abolished Courts at the time of the abolition 
thereof, and such proceedings and all previous proceedings Jn the said last- 
mentioned Courts shall be dealt with as if the same had been had in the said 
High Court, save that any such proceedings may be continued as nearly 
as circumstances permit, under and according to the practice of the abol&hed 
Courts respectively. ^ 

13. Subject to any laws or regulations which may be made hy the 
Power to High Courts to Governor-General in Council, the High Court 

proride for of 3iiris- established m any Presidency under tnis Act may, 

dicrion by single Judges or }yy rules, provide for the exercis4 % 

Division Courts. Judges, or by Division Courts consti|&t0d 

by two or more Judges of the said High Court, of the original and^pellate 
jurisdiction vested in such Court in such manner aa may appear to such 
Ctourt to be*convenient for the due administratio|| <^t justice. 

14 The Chief Justice of each High Court iM, fcpm time to timo„ 
JosMos to det^fame <ieto«nme what J ud^ 4oh o^e shall sit alon^ 

Jndgw shall sit alA© and what Judges of the Court, whether with dr 
^vision Courts vvithout the Chief Justiqe, shall cotistitut© tho 
Division Cfourfe as aforesaid. ^ ^ 

^ j ^ Bte jjer Peacook, C,J.^ 2 Pull peudh, 26, ^ ^ 
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4 15. Each of the High Courts established under this JA shall have 

^ TT’ T. n w- + * superintendence over all Courts which may be 

teS and to framr^rSes subject to its appellate jurisdiction, and shall have 
of practice for subordinate power to call for returns and to direct the transfer 
of any suit or appeal from any such Court to any 
ether Court of equal or superior jurisdiction, and shall have power to make 
and issue general rules for regulating the practice and proceedings of such 
Courts, and also to prescribe forms for every proceeding in the said Courts 
for which it shall think necessary that a form be provided, and also for keep- 
ing all books, entries, and accounts to be kept by the officers, and also to 
settle tables of fees to be allowed to the Sheriff, Attorneys, and all Clerks 
and Officers of Courts, and from time to time to alter any such rule or form 
or table ; and the rules so made, and the forms so framed, and the tables so 
settled, shall be used and observed in the said Courts : Provided that such 
genera] rifles and forms and tables be not inconsistent with the provisions of 
any law in force, and shall, before they are issued, have received the sanction, 
in the Presidency of Port William, of the Governor-General in Council, and, 
in Madras or Bombay, of the Governor in Council of the respective jpresi- 
dencies. 

16. It shall be lawful for Her Majesty, if at any time hereafter Her 
Majesty see ht so to do, by Letters Patent under 
the Great Seal of the ijnited Kingdom, to erect 
and establish a High Court of Judicature in and 
for any portion of the territories within Her Ma- 
jesty’s dominions in India, not included within the 


Her Majesty may establish 
a High Court in and for any 
portion of the torntoues 
within Her Majesty’s domi- 
nions in. India not included 
within the limits of the local 
jurisdiction of another High 
Court, 


limits of the local jurisdiction of another High 


Court, to consist of a Chief Justice and of such 
number of other Judges with such qualifications as are required in persons 
to be appointed to the High Courts established at the Presidencies hereinbefore 
mentioned, as Her Majesty, from time to time, may think fit to appoint , and 
it shall be lawful for Her Majesty, by such Letters Patent, to confer on such 
Court any such jurisdiction,, powers, and authority as under this Act is autho- 
med to be conferred on, or will become vested in, the High Court to be 
established in any Presidency hereinbefore mentioned ; and subject to tho 
directions of such Letters Patent, all the provisions of this Act, having 
preference to the High Court established in any such Presidency, and to the 
Chief Justice and other Judges of such Court, and to the Governor-General 
or Governor of the Presidency in which such High Court is established| 
shall, as far as circumstances may permit, be applicable to the High Couri 
established in the said territories, and to the Chief Justice and other Judges 
thereof, and to the person administering the government of the said terri- 
tories, 

17. It shall be lawful for Her Majesty, if Her M ajesty shall so think 
, - X 1 /ST- Et any time within three years after the estab- 

lishment of any High Court under this Act, by 
after tba estab- Her Letters Patent, to revoke all or such parts or 
cf any High Court, provisions as Her Majesty may think fit of thc^ 
by which such Court was established, and to grant and make 
^Suclt owwflinweps and provisions as Her Majesty may think fit, and as might 
jl^Ye beeti pr^naade by such first Letters Patent, or without any such 

as IJke I<etters Patent, to grant and make atty 

and pmti^ons which might have been grarfl ec| 
In %e ifcst inp^me., ^ 
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19. TheVord ‘‘Barrister’^ in this Aet shall he deem^ %> 

lnterpretatio^ of terns. or Membj*s ^ 

the Faculty of Advocates m Sootlaiia j and i^e 

words “ Governor-General ” and “ Governor ” shall comprehend the officer » 
administering the government 


LETTERS PATENT FOR THE HIGH COURT OF JUGICATURE 
AT FORT WILLIAM IN BENGAL 

Bearing date the 28th December 1865. 


0 YiotoriAj hy the grace of God, of the Gnited Kingdom of Great Britain 
EeaiW of A.cts Ireland, Queen, Defender of the Faith, to' all ^ 

.. * to whom these presents shall come, / greeting : 

Whereas, by an Act of Parliament, passed in the twenty-fourt;| and twenty- 
jBlfth years of Our reign, intituled “An Act for establishing High Courts ..of 
Judicature in India, it was, amongst other things, enacted that it should be 
lawful for Her Majesty, by Letters Patent under "the Great Seal of the 
Gnited Kingdom, to erect and establish a High Court of Judicature at port 
William in Bengal for the Bengal Division of the Presidency of Fort 
William aforesaid, and that such High Court consist of a Chief Justice and 
as many Judges, not exceeding hfteen, as Her Majesty might, from time to 
time, think fit to appoint, who should be selected from among persons quali- 
fied as in the said Act is declared : Provided always that the persons who, 
at the time of the establishment of such High Court, were J udges of the 
Supreme Court of Judicature and permanent Judges of the Court of Sadr 
Diwdni Ad41at or Sadr Adilat of the same Presidei:icy; should he and 
become Judges of such High Court without further appointment for that 
purpose, and the Chief Justice of such Supreme Court should become the 
Chief Justice of such High Court, and that, upon the establishment of such 
High Court as aforesaid, the Supreme Court and the Court of Sadr Diwdni 
Ad4lat and Sadr Ni254mat Addlat at Calcutta, in the said Presidency, ^should 
be abolished : 

And that the High Court of Judicature so to be established should 
have and exercise all such civil, criminal, admiralty and vice-admiralty^ 
.testamentary, intestate, and matrimonial jurisdiction, original and appellate, 
and all such powers and authority for and in relation to the administration 
of justice in the said Presidency as Her Majesty might, by such Letters 
Patent as aforesaid, grant and direct, subject, however, to such directions 
and limitations as to the exercise of original, civil, and criminal jurisdiction 
, beyond the limits of the Presidency-town as might be prescribed thereby ; 
and, save as by such Letters Patent might be otherwise directed, and|fi|bje(^ 
and without prejudice to the legislative powers in relation to the tnatt^m 
aforesaid of the Governor-General of India in Council, the High Court so to 
be established should have and exercise all jurisdiction, and every power and 
authority whatsoever, in any manner vested in any of the Courts in the 
same Presidency abolished under the said Act at the time of the abolition of 
such last-mentioned Courts : 

And whereas We did, upon fuE consideration of the -premises, think 
fit to erect and establish, and by Our Letters Patent under the Great Seal 
' oftke Gnited Kingdom of Great Britain and Ireland, bearing date at West- 
minister, the fourteenth day of May, in the twenty-fifth year Our Feiggi^ 

" in the year of Our Lord ohe thousand eight hundred and si3d>y4wO| 
^accordingly, for Us, Our heirs and successors, erect and est0iblMi| 


f.I5TTKRg PATIOT — BUSiyCfAL, 


’Wffliam in Bengal, for the Bengal Division of tlie Presidency of Port 
'William aforesaid, a High Court of Judicature, which should be called the 
H|gh Court of Judicature at Port William in Bengal, and did thereby 
^ constitute the said Court to be a Court of Record ; and whereas We did 
thereby appoint and ordain that the said High Court of Judicature at Port 
William in Bengal should, until further or other provision should be made 
hy XJs or Our heirs and successors in that behalf, in accordance with the 
recited Act, consist of a Chief Justice and thirteen Judges, and did thereby, 
in addition to the persons who, at the time of the establishment of the 
said High Court, were Judges of the Supreme Court of Judicature and 
permanent J udges of the Court of Sadr Diwdni Adilat in the said Presi- 
dency respectively, constitute and appoint certain other persons, being respect- 
ively qualified, as in the said Act is declared, to be Judges of the said High 
Court : 

And whereas on the thirtieth day of January, one thousand eight hun- 
dred and sixty-three, We did, in the manner in the said recited Act, 
provide, direct, and ordain that the said High Court should consist of a 
Chief Justice and fourteen J udges : 

And whereas by the said recited Act it is declared lawful for Her Ma- 
jesty, at any time within three years after the establishment of the said High 
Court, by Her Letters Patent, to revoke all or such parts or provisions as 
Her Majesty might think fit of the Letters Patent by which such Court 
was established, and to grant and make such other powers and provisions as 
Her Majesty might think fit, and as might have been granted or made by 
such first Letters Patent : 

And whereas by the Act of the twenty-eighth ’of Our reign, chapter 
fifteen, entitled An Act to extend the term for granting fresh Letters Pa- 
tent for the High Courts in India, and to make further provision respecting 
the Territorial Jurisdiction of the said Courts,” the time for issuing fresh 
Letters Pateht has been extended to the first of January, one thousand eight 
bundled and sixty-six ; 

And whereas, in order to make further provision respecting the consti- 
tution of the said High Court, and the administration of justice thereby, 
it is expedient that the said Letters Patent, dated the fouHeenth of May, 
one thousand eight hundred and sixty-two, should be revoked, and that 
some of the powers and provisions thereby granted and made should be 
granted and made with amendments and additional powers and provisions 
by fresh Letters Patent ; 

1 , How know ye that We, upon full consideration of the premises, and 
Bevocahon of former Let- of Our special grace, certain knowledge, and mere 
tore Patent. motion, have thought fit to revoke, and do by these 

presents (from and after the date of the publication thereof, as hereinafter 
provided, and subject to the provisions thereof ), revoke Our said Letters 
Pa^nt of the fourteenth of May, one thousand eight hundred and sixty-two, 
so far as the Letters Patent of the fourteenth year of His Majesty 
B#ng George the Third, dated the twenty-sixth of March, one thousand seven 
bu:pi4r^c^ and seventy-four, establishing a Supreme Court of J udicature at 
S^ort in Bengal, were revoked or determined thereby. 

% Andi^^ do by these presents grant, direct, and ordain that, not- 
Skk Oamrt withstanding the revocation of the said Lotted 

be ^ ^ Pateut of the fourteenth of May, one ihoi^fcd 

^gM aiid &dy-twov ft# !High Court of Judicature, called the 

OoTu^ of^ Jtididature at Port William m Beiigal, shall be and oontiime, as 
,feom tiie time of the original erection and establishment thereof, tire %igh 

* n 'f, ** 
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pourt o£ J acKeature at Fort William in Bengal for the l^ei^gal Dw 
t^he Presidency of Fort William aforesaid, and that the said Oonitf sh 
and continue a Court of Reoor|i, and that all proceedings <x)mmencea in i 
said High Court prior to the.n^ate "of the publication of these Betters P|teht 
shall be continued and depOhd in the said High Court as if they had com*^ 
menced in the said !High Court after the date of saph publication/ and th^t 
all rules and orders in force in the said High Court Immediately before the 
date of the publication of these Letters Patent shall continue in force, except 
so far as the same are altered hereby, until the same are altered by com- 
petent authority. , ^ \ 

3. And We do hereby appoint and ordain that the person and persom 
Judges of the said High who shall, immediately before the date of 
Court to be continued. ^jpublication of these Letters Patent, be the C&ifef 

Justice and JMges, or acting Chief Justice or Judges, if any, of tijie s|lM - 
High Court of Judicature at Fort WiUiam in Bengal, shall conl^iie w Sc 
the Chief Justice and Judges, or acting Chief Justice or Judges, of the 
said High Court, until further or other provisions shall be made by 
Our heirs and successors* "u that behalf, m accordance with the said recited 
Act for establi^ng HighL. irts of Judicature in India. 

,4. And We do hereby aK dnt and ordain that every clerjs:** and minis- 
Clerks, &o., of the said teriaJWficer of the said High Court of Judicature 
High Court to be continued. at Fort William in Bengal, appointed by virtue pf 
the said Letters Patent of the fourteenth of May, one thousand eight hundred 
and sixty-two, shall continue to hold and enjoy his office and employment, 
with the salary thereunto annexed, until he be removed from such office and 
employment ; and he shall be subject to the like power of removal, regula- 
tions, and provisions as if he were appointed by virtue of these Letters 
Patent. I , 

6. And We do hereby ordain that the Chief Justice iud every Judge 
^ , , , - . , who shall be, from time to time, arointed to the 

Judge s declaration. Judicature at Fort William in 

Bengal, previously to entering upon the execution of the duties of his office, 
shall make and subscribe the following declaration before such authority ot 
person as the Governor-General in Council may commission to receive it — 
“I, A, appointed Chief Justice [or a Judge] of the High Court of 
Judicature at Fort William in Bengal, do solemnly declare that I will faith- 
fully perform the duties of my office to the best of my ability, knowledge, 
and judgment.” ^ 

6. And We do hereby grant, ordain, and appoint that the said Hi^ 
Court of Judicature at Fort William in Bengal 
shall have and use, as occasion may require, a seal 
bearing a device and impression of Our Royal Arms, with an exergtie or 
label surrounding the same, with this inscription, The Beal of th^^ H%b 
Court at Fort William in Bengal.” And We do further grant, ordain, w4 
appoint that the said seal shall be delivered to and kept in tbe cnsto% of 
the Chief Justice, and in case of vacancy of the office of Chief Justice, or 
during any absence of the Chief J ustice, the same shall be delivered over and 
kept in the custody of the person appointed to act as Chief J ustice, under the 
provisions of section 7 of the said recited Act ; and* We do further grant, 
ordain, and appoint that whensoever it shall happen that the office of Chief 
Justice or of the Judge to whom the custody of the said seal be committed 
shdd be vacant, the said High Court shall be and is hereby authorized and 
empowered to demand, seize, and take the said seal from any person or per- 
sons whomsoever, by what ways and means soever the same may have com® 
his, her^ pr their possession^ ^ 1 1 . '' J if' 
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7. And We do hereby further grant, ordain, and appoint that all writs, 

Writs &C how to issue. Summonses, precepts, rules, orders, and other man- 

' ^ * datory process to be used, issued, or awarded by the 

i^aid High Court of Judicature at Fort William in Bengal, shall run and be 
in the name and style of XJs or Our heirs and successors, and shall be sealed 
with the seal of the said High Court. 

8. And We do hereby authorize and empower the Chief Justice of the 

Appointments High Court of Judicatiure at Fort William in 

^ ‘ Bengal from time to time, as occasion may require, 

and subject to any rules and restrictions which may be prescribed by the 
Governor-General in Council, to appoint so many and such clerks and other 
ministerial officers as shall be found necessary for the administration of justice, 
and the due execution of all the powers and authorities granted and com- 
mitted to the said High Court by these Our Letters Patent. And We do 
hereby ordain that every such appointment shall be forthwith submitted to 
the ^proval of the Governor-General in Council, and shall be either con- 
firmed or disallowed by the Governor-General in Council • and it is Our 
further will and pleasure, and We do hereby, for XJs, Our heirs and succes- 
sors, give, grant, direct, and appoint that all and every the officers and clerks 
to be appointed as aforesaid shall have and receive respectively such rea'son- 
able salaries as the Chief Justice shall, from time to time, appoint for each 
office and place respectively, and as the Governor-General in Council shall 
approve of : Provided always, and it is Our will and pleasure that all and 
every the officers and clerks to be appointed as aforesaid shall be resident 
within the limits of the jurisdiction of the said Court so long as they shall 
hold their respective offices ; but this proviso shall not interfere with or pre- 
judice the right of any officer or clerk to avail himself of leave of absence 
under any rules prescribed by the Governor-General in Council, and to absent 
himself from the said limits during the term of such leave, in accordance 
with the said rules. 


9* And We do hereby authorize and empower the said High Court of 
Powers of High Court in Judicature at Fort William in Bengal to approve, 
admitting Advocates, Vakils, admit, and enrol such and so many Advocates, 
and Attorneys. Yakils, and Attorneys as to the said High Court 

shall seem meet ; and such Advocates, Yakils, and Attorneys shall be and 
are hereby authorized to appear for the suitors of the said High Court, and 
to plead or to act, or to plead and act, for the said suitors, according as the 
said High Court may, by its rules and directions, determine, and subject to 
such ruleh and directions. 


10. And We do hereby ordain that the said High Court of Judicature 
In making rules for the William in Bengal shall have power tc 

qnahfications, &c., of Advo- make rules for the qualification and admission oi 
cates, Vakils, and Attorneys, proper persons to be Advocates, Yakils, and Attor 
neys-at-law of the said High Court, and shall be empowered to remove or tc 
suspend from practice, on reasonable cause, the said Advocates, Yakils, oi 
Attorneys-at-law ; and no person whatsoever, but such Advocates, Yakils, oi 
Attorneys? shall be allowed to act or to plead for, or on behalf of, any^suitoi 
in the ^aid^'Btgh Court, except that any suitor shall be allowed to appear 
plead, or act own behalf, or on behalf of a co-suitor. 

4 ^ ^ ..— * • 

As to Ciml J^risdictwfk ** 

^11. And We do hereby ord^n 1iiat the said High Court of Judicainr^ 
^ hdeaa liihi^ of ord&ary at Fort WiHicyn ia Bengal rfiall have and e:^erele< 
wjginai jurisdic,tion. ordinary original civil jnrisdi<iion withk loei 
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MMits as may, fr6m time to Hme, be declared and prescribe by any la*# inade 
1by competent legislative antbority for India, and until some local limits sbill 
so declared and prescribed ■witbin tbe limits declared and prescribed by th€l 
proclamation fixing tbe limits of Oalcutta, issued by the Governor-G-encJfA 
in Council on tbe tenth day of September in tbe year of our Lord one tbousan^ 
seven hundred and ninety-four, and tbe ordinary original civil jurisdiction (p 
tbe said High Court shall not extend beyond the limits for tbe time being ^ 
declared and prescribed as the local limits of such jurisdiction- 

12. And We do further ordain that tbe said High Court of Judicature 
Original Jurisdiction as to at Fort William in Bengal, in tbe exercise of iim 

mits. ordinary original civil jurisdiction, shall be em*^ 

powered to receive, try, and determine suits of every description, if, in tM 
case of suits for land or other immoveable property, such land or property 
shall be situated, or in all other oases if tbe cau^e of action sbalj have arisen, 
either wholly, or, in case tbe leave of tbe Court shall tave been first obtained, 
in part, wiibin tbe local limits of tbe ordinary original jurisdiction of the- 
said High Court, or if tbe defendant, at the time of the commencemei|lr 
<3i tbe suit, shall dwell, or carry on business, or personally work for gainj 
witbin such limits : except that tbe said High Court shall not have st^dh ori*<" 
ginal jurisdiction in cases falling witbin the jurisdiction of tbe Small Caused 
Court at Calcutta, in which the debt or damage, or value of tbe propert/ 
sued for, does not exceed one hundred rupees. 

13. And We do further ordain that tbe said High Court of J udicature 
E*aordinary original juris- at Fort William in Bengal shall have power to 

diction. remove, and to try and determine, as a Court of 

extraordinary original jurisdiction, any suit being or falling witbin tbe |uris-i 
diction of any Court, whether witbin or without tbe Ben^^rtJDiviaioUi of the 
Presidency of Fort William, Subject to its superintendence, when the said 
Pligh Court shall think proper to do so, either on the agreement of the par- 
ties to that effect, or for purposes of justice, the reasons for so doing being 
recorded an the proceedings of the said High Court. » 

14. And We do further ordain that where plaintiff has several causes of 
As to joinder of causes of action against defendant, such causes of action not" 

being for land or other immoveable property, and^ 
the said High Court shall have original jurisdiction in respect of one of such 
causes of action, it shall be lawful for the said High Court to call on the de- 
fendant to show cause why the several causes of action should not he joined 
together in one suit, and to make such order for trial of the sam^as 4}0 the 
said High Court shall seem fit. 

15. And We do further ordain that an appeal shall lie to the ^ai4 
Appealfroin Courts of ori- Court of Judicature at Fort William in Bengaf 

from the judgment (not being a sentence ordef 
passed or made in any criminal trial) of one Judge 
of the said High Court, ot of one Judge of any 
Pivision Court, pursuant to section 13 of fifaesajd recited Act^ and that an 
appeal shall also lie to the said High Ccwfe Jrpiu the judgment (not being si 
o|der as afoiesaid) of two or J«diis^of fhe said fegh Oonntv 
m of auOb Invmo%| County Wherev^ sneh Judges are equally divided i»c^ 
niout and do not amount in number to a»ma|ority of the whole of the 

said High Court at* the time being ; but that the right of apptel Iron# 
i^hw|n4g:oyit»of Judges of the said High Court or of «oh 

ll^teinaf ter provided ' 


diction. 
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16. "And We do furfclier ordain that the said High Ooni't of Judicature 
Appeal from Courts in at Fort William in Bengal shall be a Court of Ap- 

Provinoes. peal from the Civil Courts of the Bengal Divi- 

sion of the Presidency of Fort William, and from all other Courts subject to 
its superintendence, and shall exercise appellate jurisdiction in such cases as 
are subject to appeal to the said High Court by virtue of any laws or regula- 
tions now in force, 

17. And We' do further ordain that the said High Court of Judicature 
Jnriadiotinn as to infants at Fort William in Bengal shall have the like 

and lunatics power and authority with respect to the persons 

amd estates of infants, idiots, and lunatics within the Bengal Division of the 
Presidency of Fort William, as that which was vested in the said High Court 
immediately before the publication of these presents. 

18. And We do further ordain that the (jourt for relief of insolvent 
Provision with respect to debtors at Calcutta shall be held before one of the 

the Insolvent Court. Judges of the said High Court of Judicature at 

Fort William in Bengal, and the said High Court, and any such Judge there- 
of, shall have and exercise, within the Bengal Division of the Presidency of 
Fort William, such powers and authorities with respect to original and ap- 
pellate jurisdiction, and otherwise, as are constituted by the laws relating to 
insolvent debtors in India, 

19. And We do further ordain that, with respect to the law or equity 
In the exercise of ordinary to be applied to each case coming before the said 

original cml jurisdiction High Court of Judicature at Fort William in Ben- 
gal, in the exercise of its ordinary original civil jurisdiction, such law or 
equity shall be the law or equity which would have been applied by the said 
High Court to such case if these Letters Patent had not issued. 

20. And We do further ordain that, with respect to the law or equity 
In the exercise extra- ^bnd rule of good conscience to be applied to each 

ordinary oiigmal civil juris- cause coming before the said High Ootirt of J udi- 
cature at Fort William in Bengal, in the exercise 
of its extraordinary original civil jurisdiction, such law or equity and rule 
of good conscience shall be the law or equity and rule of good conscience 
which would have been applied to such case by any local Court having juris- 
diction therein, 

21. And We do further ordain that, with respect to the law or equity 
In tbe exercise of appel- and rule of good conscience to be applied by the 

late jur^^otion said High Court of Judicature at Fort William in 

BengaWoteach case coming before it in the exercise of its appellate jurisdic- 
tion, such law or equity and rule of good conscience shall be the law or equity 
and rule of good conscience which the Court in which the proceeding in such 
case were originally instituted ought to have applied to such case. 

22. And We do further ordain that the said High Court of Judicature 
Oiteaipy original j’nrisdie- at Fo^ William in Bengal shall have ordinary 

^ ^ original criminal jurisdiction within the local limits 
of it^ ordH]i|.fy ^ original civil jurisdiction ; and also in respect of all such 
pet^opA botfc wJth^ the limits of the Bengal Division at the Presidency of 

^cM^Hmits, and not within the limits of the 
.c^QA;mI|arls^^t|)k of aliijr othet Hi^h Ocmrt or Courts established by coi^- 
potent legislative authcsi1^€or Ladla, as the said High Court erf Judioattt% 
at Fort Wnliam in Bengal shall have orinfoal jurisdiction over at the 4*^ 
of the publication of these presenta * 
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23. And We do furtlier ordain that the said High Oourt <|f Judicai^at# 

Persons. William in Bengal, in the exercise §| ifs^ 

ordinary original criminal jurisdiction, shall te 
empowered to try all persons brought before it in due course of law. 

24. And We do further ordain that the said High Oourt of Judicature 

^ Extraordinary original jn- William in Bengal shall liaye extraori^ 

risdiotion. nary original criminal jurisdiction orer all persons 

residing in places within the jurisdiction of any Court now object t0 t^oi 
superintendence of the said High Oourt, and shall have authority to try at 
its discretion any such person brought before it on charges preferred by the 
Advocate-General, or by any Magistrate or other Officer specially empowered 
by the Government hi that behalf. Il 

25. And We do further ordain that there shall be no appml to the eaid^ 

it High Oourt of Judicature at Fort Wflfiam^li 

Bengal from any sentence or order passed or 
in any criminal trial before the Oourt of original jurisdiction which may Ife 
constituted by one or more Judges of the said High Oourt. But it shall fe 
at the discretion of any such Oourt to reserve any point or points of law for 
the opinion of the said High Oourt. 

26. And We do further ordain that on such point or points of law 

. . . - . , . being so reserved as aforesaid, or on its being 

3 review o ]u gmen . certified by the said Advocate-General that in his 
judgment there is an error in the decision of a point or points of law decided 
by the Oourt of original criminal jurisdiction, or that a point or points of 
law which has or have been decided by the said Oourt should be further 
considered, the said High Oourt shall have full power and authority to 
review the case, or such part of it as may be necessary, and finally deter- 
mine such point or points of law, and thereupon to alter the sentence passed 
by the Court of original jurisdiction, and to pass such judgment and sentence 
as to the said High Oourt shall seem right. 

27. And We do further ordain that the said High Court of Judicature 
Appeals from Courts in ^t F ort "W illiam in Bengal shall be a Oourt of 

Provinces. appeal from the Criminal Courts of the Bengal 

Division of the Presidency of Fort William, and from all other Courts 
subject to its superintendence, and shall exercise appellate jurisdiction in 
such cases as are subject to appeal to the said High Oourt by virtue of any 
law now in force. 

28. And We do further ordain that the said High Oourt of Judicature 
As to referred cases and at Fort ^iV^illiam in Bengal shall be a Oi^nrt of 

revision of trials. reference and revision from the Orim^Al^iirt 

subject to its appellate jurisdiction, and shall liave power to hear deter- 
mine all such cases referred to it by the Sessions J udges, or by ^ny other 
Officers now authorized to refer cases to the said High Court, and to v^yis© 
all such cases tried by any Officer or Oourt possessing criminal jurisdiction, 
as are now subject to reference to, or revis^ by, the said High Oourt. 

29. And We do further ordain tha^t the said High Oourt shall have 
As ^ transfer of a case power to direct fie transfer of any criminal case 

foom on© dourt to another. or appeal^ from any Court to any other Oourt of 
equal or superior jurisdiction, and also to direct the preliminary investigation 
or trial of any criminal case by any Officer or Oourt otherwise compdfent 
to inVbrtigate or try it, though such case belongs in ordinary course to tte 
*|urisdiotion of some other Officer or Oourt. 4 ^ : ' a 


I Orimmal Law 'md&r which Punishments to he imflicUL 

And We do further ordain that all persons brought for trial befdre 
T j- Ti t r. j the said High Court of Judicature at Fort Willianj 

In lan enal Code. Bengal, either in the exercise of its original 

jurisdiction, or in the exercise of jurisdiction as a Court of appeal, reference. 
Or revision, charged with any oiffence for which provision is made by Act 
Ifo. XLY. of 1860, called the ‘‘Indian Penal Code,” or by any Act amend- 
ing or excluding the said Act which may have been passed prior to the publi- 
cation of these presents, shall be liable to punishment under the said Act on 
Acts, and not otherwise, 

Exercise of Jurisdiction on Circidt or Special Commission* 

31, And We do further ordain that whenever it shall appear to the 
Jw%6S may sit to other Governor-General in Council convenient that the 

places by way o| circuit or jurisdiction and power by these Our Letters Patch t, 
special commission, \yj recited Act, vested in the said High 

of Judicature at Port William in Bengal, should be exercised in any 
place ipthin the jurisdiction of any Court, now subject to the superintendence 
of the said High Court, other than the usual place of sitting of the^ saiC 
High Court, or at several such places by way of circuit, the proceeding in 
cases before the said High Court at such place or places shall be regulated 
by any law relating thereto which has been or may be made by competent 
legislative authority for India. 

Admiralty and Yice^Admiralty Jurisdiction* 

32. And We do further ordain that the said High Court of Judicature 

at Fort William in Bengal shall have and exercise 
all such civil and maritime jurisdiction as may now 
be exercised by the said High Court as a Court of admiralty or of vic^ 
admiralty, and also such jurisdiction for the trial and adjudication of prize 
causes and other maritime questions atising in India as may now be exerciB^^ 
Ify tlie said High Court. 

33^ And We do further ordain that the said High Court of Judicature 
at Port William in Bengal shall have and exercise 
all such criminal jurisdiction as may now be exeiis 
ci^ed by the said High Court as a Court of admiralty or vice-admiralty, on 
otherwise in connection with maritime matters or matters of prize. 

Testamentary and Intestate Jurisdiction* 

34 And We do further ordain that the said High Court of Judicattir© 
at Port William in Bengal shall have the like power and authority as that 
which may now be lawfully exercised by the said High Court [except within 
the limits of the jurisdiction for that purpose of any other High Court estab* 
Kshed by Her Majesty’s Letters Patent] in relation to the granting of pro^ 
bates of last wills and testaments, and letters of administration of the goods; 
chattels, credits, and all other effects whatsoever of persons dying intestate, 
wh^her within or without the s^d Bengal Division subject to the orders nf 
%^^^<3t«|yerjmr-General in Council as to the period when the said High Court 
' ^ ex^ercise testamentary and intestate jurisdiction in any place or 
of the provinces or places for which it was estaM^ 
f ? i notMng these Letters Patent ooni^ined 

I with the aJPiy law which has been made by oompetel^ 

a%tho:f% %• hf^ which power is given to any other Oonllfe 
^ fiwt such probates and letters oH admiwtfitiom , . 
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35. And We do further ordain, liiat the s4id t)ourt of Juc^eateft 
at Fort William in Bengal shall have jurisdiction, within the Bengal DMsidn 
of the Presidency of Port William, in mattes matrimonial between Chlr 
subjects professing the Christian religion Provided always that nothiiig 
herein contained shall be held to interfere with the exercise of any jurisdic- 
tion in matters matrimonial by any Court not established by Boyal Charts 
within the said Presidency lawfully possessed thereof. 


Powers of single Judges <md Division Courts, 

36^ And We do hereby declare that any function which is herelw 
directed to be performed by the said High Court of Judicatuire at 
William in Bengal in the exercise of ita original or appellate jurisdici^i^ 
may be perfonmed by any Judge^ or by any Bivision Court thejceol^^l^tt 
or constituted for such purpose, under the provisions of the 
section of the aforesaid Act of the twenty-fourth and twenty-fifth years 9i 
Our reign ; and if such Division Court is composed of two or more Judg^, 
and" the Judges are divided in opinion as to the decision to be given on any 
point, such point shall be decided according to the opinion of the majority 
of the Judges, if there shall he a majority, but if the^ Jtrdges should be 
equally divided, then the opinion of the senior Judge shall prevail. 

Megulation of Civil Proceedings. 

37. And We do further ordain that it shall be lawful for the said BCigh 
Court of Judicature at Fort William in Bengal, from time to time, to make 
rules and orders for the purpose of regulating all proceedings in cjvil cas^ 
which may be brought before the said High Court, including proceedings in 
its admiralty, vice-admiralty, testamentary, intestate, and matrimonial ^uns- 
dictions respectively ; Provided always that the said Sigh Court shah 
be guided in making such rules and orders as far as possible by the pro- 
visions of the Code of Civil Procedure, being an Act passed by the Governor- 
General in Council, and being Act No. YIII. of 1859, and the provisions of 
any law which has been made, amending or altering the same, by competeift 
legislative authority for India. 

Regulation of Criminal Proceedings. 

38. And We do further ordain that the proceedings in all criraiii^l 
cases which shall be brought before the said High Court of Judicature «lt 
Fort William in Bengal in the exercise of its ordinary ongiiial criminai 
jurisdiction, and also in all other criminal cases over which the s4l<j High 
Court had jurisdiction immediately before the publication of these prkfei#l, 
shall be regulated by the procedure and practice which was in usfe^ in the 
said High Court immediately before such publication, subject to any law 
which* has been or may be made in relation thereto by competent legklatiVie 
authority for India ; and that the proceedings in all othm* criminal causes 
shall be regulated by the Code of Criminal B^ocedure prescribed by an Adt 
passed by ti^e Gkivernor-General in Coutnil, and bmng Act No. XX Y. of 
1861^ or % further or otheff law^ in relatTO^to criminal procedure 
may have be#n or may he made by swsh authority as aforesaid. 

As to PHvy Cowheil Af^peah. 

39. And We do further ordain that any person or persons may ap||^ 
■|o, Hs^ (^ur heirs and successors, in Oar or their Privy Council, famiy 

criminal jurisdiction, from final 0^ order; 
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o£ the mid High Court of Judicature at Fort William in Bengal ma<|e on 
appeal, and from any final judgment, decree, or order made in the exercise 
of original jurisdiction by a majority of the full number of Judges of the 
said High Court, or of any Division Court from which an appeal shall not 
lie to the said High Court under the provision contained in the 15th clause 
of these presents : Provided, in either case, that the sum or matter at issue 
is of the amount or value of not less than 10,000 rupees, or that such 
judgment, decree, or order shall involve, directly or indirectly, some claim, 
demand, or question to or respecting property amounting to or of the 
value of not less that 10,000 rupees ; or from any other final judgment, 
decree, or order made either on appeal or otherwise as aforesaid, when the 
said High Court shall declare that the case is a fit one for appeal to ITs, Our 
heirs or successors, in Our or their Privy Council : subject always to such 
rules and orders as are now in force, or may from time to time be made, re- 
specting appeals to Ourselves in Council from the Courts of the said Presi- 
dency, except so far as the said existing rules and orders respectively are 
hereby varied ; and subject also to such further rules and orders as We may, 
Vfith the advice of Our Privy Council, hereafter make in that behalf. 

40. And We do further ordain that it shall be lawful for the said High 
From interlocutory judg- Court of J udicature at Fort William in Bengal, at 

ments. its discretion, on the motion, or, if the said High 

Court be not sitting, then for any Judge of the said High Court upon the 
petition of any party who considers himself aggrieved by any preliminary or 
interlocutory judgment, decree, order, or sentence of the said High Court in 
any such proceedmg as aforesaid, not being of criminal jurisdiction, to grant 
permission to such party to appeal against the same to Ds, Our heirs and 
successors, in Our or their Privy Council, subject to the same rules, regula- 
tions, and limitations as are herein expressed respecting appeals from final 
judgments, decrees, orders, and sentences, 

41 . And We do further ordain that from any judgment, order, or sen- 

- . . , , tence of the High Court of Judicature at Fort 

William in Bengal, made in the exercise of original 
criminal jurisdiction, or in any criminal case where any point or points of 
law have been reserved for the opinion of the said High Court in manner 
hereinbefore provided, by any Court which has exercised original jurisdiction, 
it shall be lawful for the person aggrieved by such judgment, order, or sen- 
tence to appeal to XJs, Our heirs or successors in Council, provided the said 
High Court shall declare that the case is a fit one for such appeal, and under 
such conditions the said High Court may establish or require, subject always 
to such rules and orders as We may, with the advice of Our Privy Council, 
hereafter make in that behalf. 


42. And We do further ordain that in all cases of appeal made from 
As to transmission of copies any judgment, order, sentence, or decree of the said 
of evidence, &c. High Court of Judicature at Fort WiMim in 

Bei:^gal to Us, Our heirs or successors, in Our or their Privy Council, such 
]$[igh Court shall certify and transmit to Us, Our heirs and successors, in Our 
OF liheir Privy Council, a true and correct copy of all e\ idence, proceedings, 
judgmer^s, decrees, and orders had or made in such cases appealed, so far as 
the satAe have, gelation to the matters of appeal, such copies to be certified 
jmder the seal Of “iie said High Court ; and that the said High Court shall also 
and transmit to^s, Our heirs and successors, ih Our or their ^Prity 
Council, a copy of tha rea^ns given by the J udges of such Court, or by 
cf such J udges, for or against the judgment or determination appealed a^f ^ 
We^o further ordain that said High Court shall, in alf ^ 
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appeal to TJs, Our heirs or successors, coiiforui to and execute, or cause to be^ 
executed, such judgments and orders as We, Our heirs or successors, in Our 
or their Privy Council, shall think fit to make in the premises, in such man- 
ner as any original judgment, decree, or decretal orders, or other order op 
rule of the said High Court, should or might have been executed. 

Powers of Government to call for PecordSy Sc,, 

43- And it is Our further will and pleasure that the said High Court of 
Judicature at Fort William in Bengal shall comply with such requisitions as^ 
as may be made by the G-overnment for records, returns, and statements, in 
such form and manner as such Government may deem proper. ^ 

Powers of Indicm Legislatwre preserved. 

44. And We do further ordain and declare that all the provisions of 
these Our Letters Patent are subject to the legislative powers of the Goverri- 
or-General in Council, exercised at meetings for the purpose of making laws 
and regulations, and also of the Governor-General in cases of emergency 
under the provisions of an Act of the twenty-fourth and twenty-fifth years 
of Our reign, chapter sixty-seven, and may be in all respects amended and 
altered thereby. 

As to Provisions of former Letters Patent 

45- And it is Our further will and pleasure that these Letters Patent 
shall be published by the Governor-General in Council, and shall come into 
operation from and after the date on which effect shall have been given to 
them ; so much of the aforesaid Letters Patent granted by His Majesty King 
George the Third as was not revoked or determined by the said Letters Patent 
of the fourteenth of May, one thousand eight hundred and sixty-two, and is 
inconsistent with these Letters Patent, shall cease, determine, and be utterly 
void, to all intents and purposes whatsoever. 

In Witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminister, the twenty-eighth day of December 
in the twenty-ninth year of Our reign. 

(Signed) 0. BOMILLY. 


LETTERS PATENT FOR THE ESTABLISHMENT OF A HIGH COURT 
IN THE K W, PROVINCES OF THE BENGAL PRESIDENCY, 
Dated March 17, 1866. * 

Yiotoeia, by the Grace of God, of the United Kingdom of Great BIritain 
Becital of Acts Ireland, Queen, Defender of the Faith, to ah 

to whom these presents shall come, greeting . Where- 
as, by an Act of Parliament, passed in the twenty-fourth and twenty-fifth 
years of Our reign, intituled An Act for establishing High Courts of Judi- 
cature in India, it was, amongst other things, enacted that it ^ould be lawful 
for Majesty, by Letters Patent under the Great Seal of the United 
Kingdom, to erect and establish a High Court of Judicature at Fort William 
in Beiigal for the Bengal Division of the Presidency of Fort William afore- 
mid, and that such High Court should consist of a Chief J ustioe and as many 
Judges, nUt exceeding fifteen, as Her Majesty might, from time to time, think 
:l|t to app^ij^t, who should be selected from among persons qualified as in the 
l»id Act is declared : Provided always that flie peipons who, at the time of 
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■fc «l5«WiBh»€at ni saeh High Oourt, wre Jadgea sf Uhe SuM-eme Court srfr 
Ju^osAure, and p«fa>an®nt Judges of the Court of Sadr Diwani Adalat or 
Sadr ,^lat of the same Presidency, should be and become Judges of such 
Gaurt witlaaut farther appointjnent for that parpose, and the Chief 
Justice of soch Supreme Court should become the Chief Justice of such Hiffh 
Court, and that, upon the establishment of such High Court as aforesaid the 
Supreme Court and the Court of Sadr Diwini Addlat and Sadr Nk4mat 
Adiwa* Cawutt?, m the said Premdency, should be abolished ; 

Mil tl»t the High Court of J udieatnre so to be established should hayo 
hu S'^iuh 0 ivil,^criminal, admiralty and vioe"admiralty, testamen- 
tary, intestate, aod matrimonial jurisdiction, original and appellate,, and all 
rach powers and authonty for and in relation to the administSion of justice 
m the said Presidency as Her Majesty might, by such Letters Patent as afore- 
^^1 direct, subject, howevar, to such directions and limitations as 

tQ the exercise of original, civil, and criminal jurisdiction beyond the limits 
Ql the Presidency-towns, as might be prescribed thereby ; and save as by such 
iietters Pa^nt might be otherwise directed, and subject and without preiudice 
m po^rs in 1 elation to the matters aforesaid of the Governor^ 

(general of India in Council the High Court so to be established should have 
and exercise a 1 jurisdiction, and every power and authority whatsoever, in any 
manner vested in any of the Courts in the same Presidency abolished under 
the said Act at the time of the abolition of such last-mentioned Court * 

Aiui it is further declared by the said recited Act that it’shall 

Im lawful for Us by Letters Patent to erect and establish a High Court of 
Judi^ture m and for any portion of the territories within Her Majesty’s 
in India, not included within the limits of the local jurisdiction of 
UBOther Court, to consist of a Chief Justice and such number of other 
Judges, with such qualifications as were by the same Act required in persons 
to be ^pointed to the High Courts established at the said Presidencies, as we 
from time to time might think fit to appoint ; and that, subject to the direc- 
tWL^teSJS Patent, all the provisions of the said recited Act relative 
to OoBirt&amd to the Chief Justice and other Judges of such Courts and 
to the Governor-General, or Governor of the Presidency in which such High 
Courts were estaWiahed, shall, as far as circumstances may permit, he appli- 
cable to any new High Court which may be established in the said territories, 
and to the Chief Justice and other Judges thereof, and to the persons ad- 
ministering the Government of the said territories • 

Ami wbwas We did, upon full consideration of the premises, think 
establish, and by Our Letters Patent under the Great Seal 
of the United Kingdom of Great Britain and Ireland, bearing date at 
Westminster, the fourteenth day of May, in the twenty-fifth year of 
Our reign, m the year of our Lord one thousand eight hundred and sixty- 

successors, erect and establish. 

Ir of fho Presidency of 

^rt William aforesaid, a High O^t of Judicature, which should be cMled 
High Court of Judicature at Pdrt William in Bengal, and did thereW 
oPMtttote the said Court to be a Court of Becord • ^ thereby 

^ How know ye that We, upon full consideration of the premises, amt 

(rf H!gh Of Our special grace, certain knowledge, and mere 

«’• ’ thought fit to erect and estalbl»k 

gteqi Bind e8te>)SM||t^l|iejH!b)N|^Westem Provinces of the Pw«iii«Brn> i 
^ WSlIam aiwess^'pfl^ Cbuht of Judicature, which sSl bt p«^ 
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2. And do herib3r^a|)pofeit and ordain tliat the saM Hi^ of 

... ,. Judicature for the Korth-Western Provinces shail^ 

ons 1 u ion, c. farther or other provision shall be made by 

tJs or Onr heirs and successors in that behalf, in accordance vs^ith the naM 
recited Act, consist of a Chief Justice and five Judges, the first Chief Justice 
being Walter Morgan, Esquire, and the five Judges being Alexander Bos^^ 
Esquire, William Edwards, Esquire, William Roberts, Esquire, Erancis 
Boyle Pearson, Esquire, and Charles Arthur Turner, Esquire, being reSpect^ 
ively qualified as in the said Act is declared. 

3. And We do hereby ordain that the Chief Justice and every Jud^e 

rv 1 X' i! T j of the said High Court of Judicature for tjte 

Judges. Horth-Westem Provinces, previouslt to entering 

upon the execution of the duties of hil office, shall make and subscribe the 
following declaration before such authority or person as the GoVapnor* 
General in Council may commission to receive it : — ? 

‘‘I, A. J., appointed Chief Justice [or a Judge] of the High Court of 
Judicature for the North-Western Provinces, do solemnly declare that I 
will faithfully perform the duties of my office to the best of my ability, 
knowledge, and judgment.’’ 

4. And We do hereby grant, ordain, and appoint that the said High 

Court shall have and use, as occasion may requke, 
a seal bearing a device and impression of Our 
Boyal Arms, within an exergue or label surrounding the same, with this 
inscription, “ The Seal of the High Court for the North-Western Provinces,.’’ 
And We do further grant, ordain, and appoint that the said seal shall be 
delivered to and kept in the custody of the Chief Justice, and in case of 
vacancy of the^ office of Chief J ustice, or during any absence of the Chief 
Justice, the same shall be delivered over and kept in the custody of the person 
appointed to act as Chief J ustice, under the provisions of section 7 of the said 
recited Act ; and We do further grant, ordain, and appoint that whensoever 
it shall happen that the office of Chief Justice or of the Judge to whom the 
custody of the said seal be committed shall be vacant, the said High Court 
shall be and is hereby authorized and empowered to demand, seize, and take 
the said seal from any person or persons whomsoever, by what ways and 
means soever the same may have come to his, her, or their possession. 

6. And We do hereby further grant, ordain, and appoint that all writs, 
Writs. &e how to issno Summonses, precepts, rules, orders, and other man- 
datory process to be used, issued, or awarded by 
the said High Court of Judicature for the North-Western Provinces, shall 
run and be in the name and style of Us, or of Our heirs and successors, and 
shall be sealed with the seal of the said High Court. * 

6. And We do hereby authorize and empower the Chief Justice pf the 
said High Court of Judicature for the North- 
Appointments. Western Provirices from time to tim^j occasion 

may require, and subject to any rules and restrictions which may be pre- 
scribed by the Governor-General in Council, to appoint so many and such 
clerks apd other ministerial officers as shall be found necessary for the admi- 
nistetlon of justice 4nd the due execution of all the powers and authorities 
granted and committed to the said High Court by these Our Letters Patent. 
And We do hereby ordain that every such appointment shall be forthwith 
sUbmirted to the approval of the Lieutenant-Governor of the North-W e 
Produces, shall be either confirmed or disallowed by the said 
Goremoif^ And it is Our further will and pleasuWj smd We 
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Otir helts aBd stiBee^ors, pto, grant) direct, and appoint thfefc all and 
drery tke oflieers and clerks to be appointed as afotesaid shall have and receive 
ifespeo^vely such reasonable salaries as the Chief Justice shall, from time to 
time, appoint for each office and place respectively, and as the Lieutenant- 
Oovemor of the North-Western Provinces, subject to the control of the 
llovernor-G-eneral in Council, shall approve of: Provided always, atxd it is 
Our will and pleasure, that aH and every the officers and clerks to be appointed 
as afore^d shall be resident within the limits of the jurisdiction of the said 
Court, so long as they shall hold their respective offices ; but this proviso 
shall not interfere with or prejudice the right of any officer or clerk to avail 
himself of leave of absence under any rules prescribed by the Govemor- 
Oeneral in Council, and to absent himself from the said limits during the t^raa 
of such leave, in accordance with the said rules. 


As to Admission of Advocates^ VaMls, Attorneys, 

7. Aiid We do hereby authorize and empower the said High Court of 
Judicature for the North-Western Provinces to approve, admit, and enrol 
such and so many Advo<mtes, Vakils, and Attorneys as to the said High Court 
shall seem meet , and such Advocates, Vakils, and Attorneys shall be and are 

« hereby authorized to appear for the suitors of the said High Court, and to 
l^ead or to act, or to plead and act, for the said suitors, according as the said 
High Court may, by its rules and directions, determine, and subject to such 
rules and directions. 

8. And We do hereby ordain that the said High Court of Judicature 
for the North-Western Provinces shall have power to make rules for the 
qualification and admission of proper persons to be Advocates, Vakils, and 
Attorneys-at-law of the said High Court, and shall be empow^d to remove 
Or to suspend from practice, on reasonable cause, the said Advocates^ Vakils, 
®r Attorneys-at-law ; and no person whatever, but such Advocates, Vakils, 
or Attorneys, shall he allowed to act or to plead for, or on behalf of, any 
suitor in the said High Court, except that any suitor shall be allowed to 
appear, plead, or act on his own behalf, or on behalf of a co-suitor. 

Civil Jurisdiction. 


9 . And We do further ordain that the said High Court of Judicature 
Extraordinary ongihal 3uns- for the North-Western Provinces shall have power 
dictijpn to remove, and to try and determine, as a Court 

of extraordinary original jurisdiction, any suit being or falling within the 
jurisdiction of any Court, subject to its superintendence, when the said High 
Court shall think proper to do so, either on the agreement of the parties to 
that eiFect, or for purposes of justice, the reason for so doing being recorded 
on the proceedings of the said High Court. 


10 . And We do further ordain that an appeal shall lie to the said High 
may lie from the Court of Judicature for the North-Western I¥o- 
ot ongmaa^ jtarisdio- vinces frcma the judgment (mot being a sentence m 

a^y cnminal trial) erf esaa 
1 r Judge of the said High Court or of one Judge c^l 

mf Bi'vfcimf Cnuii?% pursuant to section 13 of the said recited Act, and that 
al» appeal) sh|iiate€|> lie to the said High Court from the judgment (not beiM 
^ ai^iailoifesiaM^ of two or mc^e Judges of the $aiA Higb 

bi where vei Judges are equally divkled 

id and dd not anofOiint lli nnimber to a majority of the whole ol 

#udg^* of tlite High Court at the time being, but tkaifc 
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^p©al Jmdgeg of tho mid Ooifrfe of t>t such 

Dmsion Court m such case shall be^o iTa, Our heirs or successcws, m Our or 
their Pnvy Council, as hereinafter provided. * 

11 . And We do further ordain that the said Btigh Court of Judicaittrft 
^ to appeal from Courts for the North-Western Provinces shall be a Obtirt 

totoeProyxuoea _ of appeal from the Civil Courts of the NdriSi- 

Western Provinces, and from all other Courts to -which there is now M 
appeal to the Sadr Diwtoi Addlat, and shall exercise appellate iurisdictioit 
m such eases as are subject to appeal to the said High Court bv -virtue of 
may laws or regulations now in force. 

12 . And We do further ordain that the said High Court Of Judi<«efeTd 
As to infants and lunatics for the Horth-Westem Provinces shall have fhl 

n XX . r. power and authority with fespeot U M #1#- 

^ns and estatm of infants, idiots, and lunatics within ih^ North-'Vt^tto 
Provinces, as that which is exercised in the Bengal fiivy^iofi ol Ae Jre# 
dency of Port William by the High Court of Judicature kt Poft WQliam 
in Bengal, but subject to the provisions of any laws or regulations now in 
cores* 

Law to be administered, 

13 . And We do further ordain that, with respect to the law egf eq 

By High Court m the exer- applied to each case coming before the 

cise of extraordinary original High Court of Judicature for the North-W^tem 
civil junsdiotion Provinces, in the exercise of its ettraorcl&ary 

original civil jurisdiction, such law or equity shall, untU otherwise ptoVideA 
be the law or equity which would have been applied to sudh case by anf locS 
Court having jurisdiction therein. 

14 - And We do further ordain that, with respect to fhe law or equi-fy 
By High Court m the oxer- and rule of good conscience to be applied by tlie 


Cise of 
tipn. 


appellate junsdxc- 


said High Court of Judicature for the Ijforth- 
Western Provinces, to each case coming before it 
in the exercise of its appellate jurisdiction, such law or equity and rule 4f 
good conscience shall be the law or equity and rule of good conscience which 
the Court in which the proceedings in such case were originally bstituted 
ought to have applied to such case. 

Crvrtimal Jurtsdidiion. 

16v And We do further ordain that th$ said High Court Of Judteature 
Ordinary original lurisdic- for the Horth- Western Provinces shall hare O^di- 
nary original criminal jurisdiction in respoot 
such persons within the said Provinces as the High Court of Ju^c^thfi at 
Port William in Bengal shall have criminal jurisdiction over at {hi date 
the publication of these presents ; and the criminal jurisdicllon of the said 
last-mentioned High Court over such p^pons shall pease at m^h date : Pro- 
vided, nevertheless, that criminal proce^ings which shall^ at such date, have 
been cdmmenc^ in the said lEgh Caart, #hall continue as if 

' " not b^n tet^ed- 

Apd We do ^rtber ordain that the said High Court of J u^icatujfe 
persons. Horth-Western Province^, in the 

* of its ordinary original orindpid Jurisdie^#, T 
i# persons brought befoife it- in due 
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17. And We do further ordain that the said High Court of Judicature 

I^tiuordinary original juris- for the hTorth-Westem Provinces shall have extra- 
diction. ordinary original criminal jurisdiction over all pei> 

sons residing in places within the jurisdiction of any Court now subject to 
the superintendence of the Sadr IN’izdmat Addlat, and shall have authority 
to try at its discretion any such persons brought before it on charges preferred 
by any Magistrate or other Olficer specially empowered by the Government 
in that behalf. 

18. And We do further ordain that there shall be no appeal to 
No appeal from Court sdd High Court from auy sentence or ordet 

eijercising original jurisdic- passed or made in any criminal trial before the 
ficn. Courts of original criminal jurisdiction which 

may be constituted by one or more J udges of the said High Court. But it 
shall be at the discretion of any such Court to reserve any point or points of 
law for the opinion of the said High Court. 

19. And We do further ordain that, on such point or points of law 
As to review of cases on being so reserved as aforesaid, the said High Court 

points of law reserved. shall have full power and authority to review the 

case, or such part of it as may be necessary, and finally determine such point 
or points of law, and thereupon to alter the sentence passed by the Court of 
original jurisdiction, and to pass such judgment and sentence as to the said 
High Court shall seem right. 

20 . And We do further ordain that the said High Court of Judicature 
As to appeals from Courts for the Horth- Western Provinces shall be a Court 

in the Provinces. of ajypeal from the Criminal Courts of the said 

Provinces, and from all other Courts from which there is now an appeal to 
the Court of Sadr iNizAmat Adalat for the said Provinces, and shall exercise 
appellate jurisdiction in such cases as are subject to appeal to the said Court 
of Badr Adalat by virtue of any law now in force. 

21. And We do further ordain that the said High Court shall be a 
As to hoaxing of referred Court of reference and revision from the Criminal 

cases, &o. Courts subject to its appellate jurisdiction, and 

shall have power to hear and determine all such cases referred to it by the 
Sessions J udges or by any other Ofi^cers now authorized to refer cases to the 
Court of Sadr NizAmat Adalat of the North-Western Provinces, and to revise 
all such cases tried by any Officer or Court possessing criminal jurisdiction as 
are now subject to reference to, or revision by, the said Court of Sadr Nizdmat 
AdAlat, 


22. And We do further ordain that the said High Court shall have 
As to the transfer of a case power to direct the transfer of any criminal case 
from one Court to another. or appeal from any Court to any other Court of 
equal or superior jurisdiction, and also to direct the preliminary investigation 
or trial of any criminal case by any Officer or Oofirt otherwise competent to 
investigate or try it, though such case belongs in ordinary course to the juris- 
diction of such other Officer or Ooui% 


Act under which Punishm&nts to he inflicted. 


23 Ahd do further ordain that all persons brought for trial beforei 
said High Court of Judicature for iibe North- 
^ Western Provinces, either in the exer^se of 

ori^nal jurisdiotfon, or irite«W3iseof its jurisdiction as a Court of 
reference, or revision, charged with any ofitoce for which provision is 


I 


-N. W. P. 


by Aot No, XLT. of 1800, called the Indian Penal Code,” or by any Act 
amending or excluding the said Act which may have been passed prior to %he 
publication of these presents, shall be liable to punishment under the said 
Act or Acts, and not otherwise. 

Exercise of Jurisdiction elsewhere in other places by way of CircuU or 
Special Commission, 

24 And We do further ordain that, whenever it shall appear to the 
Lieutenant-Governor of the North-Western Provinces, subject to the control 
of the Governor-General in Council, convenient that the jurisdiction and 
power, by these Our Letters Patent, or by the recited Act, vested in the said 
High Court, should be exercised in any place within the jurisdiction of auy 
Court now subject to the superintendence of the Sadr Diwdni Addlat pr the 
Sadr Nkdmat Addlat of the North-Western Provinces other than the u^UM 
place of sitting of the said High Court, or at several such places, by of 
circuit, the proceedings in cases before the said High Court, at such pMqe or 
places, shall be regulated by any law relating thereto which has been or may 
be made by competent legislative authority for India. 

Testamentary and Intestate Jurisdiction. 

25. And We do further ordain that the said High Court of Judicature 
for the North-Western Provinces shall have the like power and authority as 
that which is now lawfully exercised within the said Provinces by the said 
High Court of Judicature at Port William in Pengal, in relation to the grant- 
ing of probates of * last wills and testaments, and letters of administration of 
the goods, chattels, credits, and all other effects whatsoever of persons dying 
intestate ; and that the jurisdiction of the said last-mentioned High Court 
in relation thereto shall cease from the date of the publication of these pre- 
sents : Provided always that any proceedings already commenced in relation 
to any of the matters aforesaid in the said last-mentioned High Court shall 
continue as if these presents had not been issued : Provided also that nothin 
in these Letters Patent contained shall interfere with the provisions of any 
law which has been made by competent legislative authority for India, by 
which pow'-er is given to any other Court to grant such probates and letter^ 
of administration. 

Matrirmnial Jurisdiction, 

26. And We do further ordain that the said High Court of Judicature 
for the North-Western Provinces shall have jurisdiction, within the said 
Provinces, in matters matrimonial between Our subjects p]fofessing the 
Christian religion : Provided always that nothing herein contained shall b® 
held to interfere with the exercise of any jurisdiction in matters matrimonial 
by any Court not established by Royal Charter within the said Ptov^ne^ 
lawfully possessed thereof. 

As to Powers of single Judges and division Courts, * « 

27. And We do hereby declare that any function which is hereby directed 

to be performed by the said High Court of Judicature for the North-Western 
Provinces, in the exercise of its original or appellate jurisdiction, may be per 
form«i by auy Judge, or 1^ any Division Court thereof appointed or consti 
tuted for such purpos*^ under the provisions of the thirteenth section of the 
afor^id of the twenty-fourth and twenty-fifth years of Our r^n ; and 
a such DiV^ion QoUrt is composed of two or more J udges, and the Judges 
lividel iif to the decision to be given on any point, ^oh 
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jbe deoi4e4 aeoording to the opition of the majority of the J* tidges, if 
shMl be a majority, but if the Judges should be equally divided, then the 
opinmm of the senior Judge shall prevail. 

Regulation of Ciml Proceedings. 

28« And We do further ordain that it shall be lawful for the said High 
Court of Judicature for the ISTorth- Western Provinces, from time to time, to 
make rules and orders for the purpose of adapting, as far as possible, the pro- 
visions of the Code of Civil Procedure, being an Act passed by the Governor- 
General in Council, and being Act hTo VIII. of 1859, and the provisions of 
any law which has been or may be made, amending or altering the same, by 
competent legislative authority for India, to all proceedings in its testamen- 
tary, intestate, and matrimonial jurisdictions respectively. 

Regulations of Criminal Proceedings, 

29 * And We do further ordain that the proceedings in all criminal oases 
vrhich shall be brought before the said High Court, in the exercise of its ordi- 
nary original criminal jurisdiction, shall be regulated by the procedure and 
practice which was in use in ihe High Court of Judicature for Fort William 
in Bengal immediately before the publication of these presents, subject to any 
law which has been or may be made in relation thereto by competent legis- 
lative authority for India ; and that the proceedings in all other criminal cases 
shall be regulated by the Code of Criminal Procedure, prescribed by an 
Act passed by the Governor-General in Council, and being Act No. XXV. of 
1861, or by such further or other laws in relation to criminal procedure as 
may have been or may be made by such authority as aforesaid, 

As to Appeals to the Privy Council, 



30 . And We do further ordain that any person or persons may appeal 
. , to Us, Our heirs and successors, in Our or their 

' Privy Council, in any matter not being of criminal 

jurisdiction, from any final judgment, decree, or order of the said High Court 
of Judicature for the North-Western Provinces, made on appeal, and from 
any final judgment, decree, or order made in the exercise of original jurisdic- 
tion by J udges of the said High Court, or of any Division Court from which 
an appeal shall not lie to the said High Court under the provisions contained 
in the 10th clause of these presents : Provided, in either case, that the sum 
or matter at issue is of the amount or value of not less than 10,000 rupees, 
or that such judgment, decree, or order shall involve, directly or indirectly, 
some claim, demand, or question to or respecting property amounting to or of 
the value of notliess than 10,000 rupees ; or from any other final judgment, 
decree, or order made either on appeal or otherwise as aforesaid, when the 
said High Court shall declare that the case is a fit one for appeal to Us, Our 
heirs or successors, in Our or their Privy Council : subject always to sudh 
rules and orders as are now in force, or may from time to time be made, re- 
appeals to Ourselves in Council from the Courts of the said Provinces, 
e^ept SQ far as the said existing rules and others respectively are hereby 
subject also to such further rules and orders as We may, with 
tiie ad''^Q^ Privy Council, hereafter make in that behalf. 

3J.. 1^0 father ordain that it shall be lawful for the said 

feoTu literlooUkry of Judic^ituTe for the North-Wt^^rat Prb- 

7""^ , , ^ vin!C^.ai; its ^^scretion, on the motion, or if Ao 

sahi High Court be not sitting, then fer Judge of the said Higpl 


S' 1* > 


tBTTKftS PATSlfT-iK W P. 


23 


tapOn tfce petition ot any pnrty -who considers him^f aggrieved by any 
preliminary or interlocutory judgment, decree, order, or switenoe n£ the 
said High Court, in any such proceeding as adoresaid, not being of criminal 
jurisdiction, to grant permission to such party to appeal against the same to 
Fs, Our heirs and successore, in Our or their Privy Council, subject to the 
same rules, regulations, and limitations as are herein expressed respecting 

appeals from final judgments, decrees, orders, and sentences. 

32* .A,nd l^e do further ordain that from any judgment, order, or 

In criminal eases, «so. Judicature 

Nortli-Western Provinces, made in tlfe 
©xercke of^ or%inal criminal jurisdiction, or any criminal ca^e wh^e l^xy 
point or points of law have been reserved for tbe opinion of tbe 
Court in manner hereinbefore provided, by any Court which has exer^S 
original jurisdiction, it shall be lawful for the person aggrieved b^ smdbi 
judgment, order, or sentence to appeal to Us, Our heirs an4 suceess<|i4rf& 
Council : Provided the said High Court shall declare that the case ^ M 
one for such appeal, and under such conditions as to the High Court may 
establish or require, subject always to such rules and orders as We m%r, 
with the advice of Our Privy Council, hereinafter make in that behall 

33- And We do further ordain that, in all cases of appeal made firok 
A a to traasmission of e^i- any judgment, order, sentence, or decree of the 
4©nce, &e. said High Court of Judicature for the hfortltr 

Western Provinces, to Us, Our heirs or successors, in Our or their Privy 
Council, such High Court shall certify and transmit to Us, Our heirs and 
successors, in Our or their Privy Council, a true and correct copy of aJl 
evidence, proceedings, judgments, decrees, and orders had or made in such 
cases appealed, so far as the same have relation to the matters of appeal 
such copies to be certified under the seal of the said High Court ; ap4 that 
the said High Court shall also certifiy and transmit to Us, Our hems and 
successors, in Our or their Privy Council, a copy of the reasons given by the 
Judges of such Court, or by any of such Judges, for or against the judgment 
or determination appealed against. And We do further ordain that the said 
High Court shall, in all cases of appeal to Us, Our heirs or successors, coit- 
form to and execute, or cause to be executed, such judgments and orders as 
We, Our heirs or successors, in Our or their Privy Council, shall think fit to 
make in the pl’emises, in such manner as any original judgment, decree, or 
decretal orders, or other order or rule of the said High Court, should ot 
might have been executed. 

Power of Government to call for Records^ <&g, 

34. And it is Our further will and pleasure that the said High Cpirt e| 
Judicature for the Korth- Western Provinces shall comply with such ifecjiiisfr 
tions as may bc made by the ^^overnment for records, returns, and statewemt#, 
in such form and manner as such Government may deem propei:. 

Powers of Indian Legislatwre preserved). 

36. And We do further ordain and declare that all the provisions of 
these Our Letters Patent are sulgect to the legislative powers of the 
Cfoyernor-Generai in Council, exercised at meetings for the purpose of mak- 
ing law^ and regulations, and also of the Governor-General in cases of 
ei^^gepcy under, the provisions of an Act of the twenty-forth and t-syenty- 
years of ^t|r reign, chapter sixty-seven, and may be all^ respects 
fed aM altered tWeby. In witness whereof, Wie have pa^d these 

4 !, ' ^ 
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liBMERS rATEKTT — MADRAS. ARD BOMDAY* 


Qur Letters to Tbe raade Patent. Witness Ourself at WeStrainister, th® 
seventeenth day of March, in the twenty-ninth year of Our reign. 

By warrant under the Queen^s Sign Manual, 

(Signed) ^0. ROMELLY. 


LETTERS PATENT FOR THE ESTABLISHMENT OF HIGH 
COURTS AT MADRAS AND BOMBAY. 

With reference to the new Letters Patent for the High Courts at 
Madras and Bombay, Mr. Broughton has the following : — 

The new Letters Patent for the High Court at Madras are of the same date, 
and similar in all respects to that for the High Court at Port William, mutatis 
mutandis. The preamble states that the Court consists of a Chief Justice and five 
Judges, as provided in the former Charter, and that that number is continued. By 
section 11 the local limits of the ordinary original civil 'jurisdiction of the Court 
are to be such * as may, from time to time, be declared and prescribed by any law 
made by the Governor in Council, and until some local limits shall be so declaied 
and prescribed within the limits of the local jurisdiction of the said High Court 
at Madias, at the date of the publication of these piesents,’ &c. Beotion 22 gives 
the High Court ordinary original criminal jurisdiction, within the local limits of 
its ordinary original civil jurisdiction, and also in respect of all such persons 
beyond such limits over whom the said High Couit of Judicature at Madras shall 
have criminal jurisdiction at the date of the publication of these presents. Sec- 
tion 34 is as follows : ‘ And We do further oidain that the said High Court of Judi- 
cature at Madras shall have the like powei and authority as that which may now be 
lawfully exercised by the said High Coiut in relation to the granting of probates 
of last wills and testaments, and letteis of admimstiation of the goods, chattels, 
credits, and all other effects whatsoever of persons dying intestate, whether within 
or without the Presidency of Madras : Provided,' <&c. (as in the Bengal Letters 
Patent). In other respects, the Letters Patent are the same, having reference to 
the remarks made in regard to the former Letters Patent for the Court at Madras. 

The new Letters Patent for the High Court at Bombay are of tbe same date. 
The pieamble states that the Court consisted of the Chief Justice and six Judges, as 
provided in the former Charter, and that that number was increased to seven on 
the 6th July, 1863, which number is continued. By section 11 the local limits of 
the ordinary original civil juiisdiction of the Court are to be such *as may, from 
time to time, be declaied and prescribed by any law made by the Governor in 
Connoil, and until some local limits shall be so declared and pi escribed within the 
limits of the local jurisdiction of the said High Court at Bombay, at the date of 
the publication of these presents,’ &c. Section 22 gives the High Court ordinary 
oiiginal criminal juiisdiction within the local limits of its oidinary orginal civil 
jurisdiction, ‘ and also in respect of all such persons beyond such limits over whom 
the said High Court of Judicature at Bombay shall have criminal jurisdiction at the 
date of the publication of these presents ' Section 34 is the same as section 34 of 
the Madias Letters Patent. In other respects, the Letters Patent are the same, 
mutatis mutandis, as those of the other Piesidencies.” 
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CURATORS IN CASES OF SUCCESSIONS. 

ACT NO. XIX. OF 1841. 


Passed on the 6th op September 184L 


An Act for the protection of momahle and immomahle property against 
wrongful possession in cases of successiom. 


Preamblo. 



1. Whereas much, inconvenience has been experienced ’W'her© pen^op^ * 
have died possessed of moveable and immoveable 
property, and the same has been taken upcm pre- 
tended claims of right by gift or succession ; the difficulty of asceriainipg 
precise nature of the moveable property in such cases, the opportunities for 
misappropriating such property, and also the profits of real property, the 
delays of a regular suit when vexatiously protracted, and the inability of 
heirs when out of possession to prosecute their rights, affording strong tempta- 
tions for the employment of force or fraud in order to obtain possession ; 
and whereas, from the above causes, the circumstance of actual possession, 
when taken upon a succession, does not afford an indication of rightful title 
equal to that of a decision by a Judge after hearing ♦all parties in a summary 
suit, though such summary suit may not be sufficient to prevent a party 
removed from possession thereby from instituting a regular suit ; and whereas 
such summary suit, though it will take away many of the temptations which 
exist for assuming wrongful possession upon a succession, will be too tardy a 
remedy for obviating them all, especially as regards moveable property ; anS 
whereas it may be expedient, prior to the determination of the summaiy suit, 
to appoint a curator to take charge of property upon a succession, where 
there is reason to apprehend danger of misappropriation, waste, or neglect, 
and where such appointment will, in the opinion of the authority making the 
same, be beneficial under all the circumstances of the case ; and whereas it 
will be very convenient to interfere with successions to estates by the appoint- 
ment of curators or by summary suits, unless satisfactory grounds for such 
proceedings shall appear, and unless such proceedings shall be required by or 
on behalf of parties giving satisfactory proof that they are likely to be 
materially prejudiced if left to the ordinary remedy of a regular suit 

It is hereby enacted that, whenever a person dies leaving property, 
Person claiming right by moveable or immoveable, it shall be lawful for aay 
succession to property of person claiming a right by succession thereto, or to 
deceased may apply for relief portion thereof, to make application to the 

against wrongful po— n. district where any part 

of the property is found or situate for relief, either after actual possession 
has been taken by another person, or when forcible means of seizing posses- 
sion are apprehended. 

2* It shall be lawful for any agent, relative, or near Mend, or for the 
Agent, ka,, may apply in Court of Wards in cases within their cognizance, 
behSf of minor, ko, in the event of any minor, disqualified, or absent 

person being entitled by succession to such property as aforesaid, to make the 
like application for relief. 

3. The J udge to whom such application shall he made shall, in the first 
place, enquire by the solemn dedarationof the com- 
plainant, and by witnesses and documents eit||i^ ! 
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discretion, wLetlier there be strong reasons for believing that the party in 
possession or taking forcible means for seizing possession has no lawful title, 
and th^t the applicant, or the person on whose behalf he applies, is really 
entitled, and is likely to be materially prejudiced if left to the ordinary re- 
medy of a regular suit, and that the application is made bond fide. 


Procedure. 


In case the Judge shall be satisfied of the existence of such strong 
ground of belief, but not otherwise, he shall cite 
the party complained of, and give notice of vacant 
or disturbed possession by publication, and, after the expiration of a reasonable 

^ ... - . V . time, shall determine summarily the right to posses- 

Determinataouof nght. ^ ^erekafter men- 

tioned)jj and sh^ll deliver possession accordingly — provided always that the 
j^ppciuattiu^Eit of officer to J udge shall have the power to appoint an officer 
§ecitre effiectg. ■ve^ho shall take an inventory of effects, and seal or 

4thtr'«^ise secure the same upon being applied to for the purpose, without 
dejay,^ whether he s-hall have concluded the enquiry necessary foj citing the 
parley ooiUi,plai,aed of or not. 


5. In case it shall further appear upon such application and examination 
Appointmeo.t of curator US aforesaid that danger is to be apprehended of 

pending determination of suit the misappropriation or waste of the property before 
the summary suit can be determined, and that the delay in obtaining security 
from the party in possession, or the insufficiency thereof, is likely to expose 
the party out of possession to considerable risk, provided he be the lawful 
owner; it shall be lawful for the Judge to appoint one or more curators with 
the poweis hereinafter next mentioned, whose authority shall continue accord- 
ing to the terms of his or their respecti% e appointments, and in no case beyond 
the determination of the summary suit and the confirmation or delivery of 
possession in consequence thereof. Provided always that, in the case of land 
the Judge may delegate to the Collector or to his officer the powers of a 
curator, and also that every appointment of a curator in respect of any pro- 
petty be duly published. 

6, The Judge shall have power to authorize such curator, either to take 
Bowers oouferrible on cura- possession of the property generally, or until secu- 

rity be given by the party in possession, or until 
iuyeutof ies of the property shall have been made, or for any other purpose 
Diseretion to allo*^ party m necessary for securing the property from misappro- 
p9Sses^on to oontmne. priation or waste by the party in possession. Pro- 

yided always that it shall be entirely discretionary with the Judge whether 
he shall allow the party in possession to continue in such possesion on 
giving security, or not ; and any continuance in possession shall be subject 
to such orders as the Judge may issue touching inventories, or the securing 
^ deeds or other effects. 

7 The Judge shall exact from the curator security for the faithful dis^ 

» r to give security charge of his trust, and for rendering satisfactory 
recewe remuuera- accounts of the same as hereinafter mentioned, and 
may authorize him to receive out of the propertyi 
iuch ^ettfuneration as shall appear reasonable, but in no case exceeding five 
f ^ personal property and on the annual profits of the real 

m^osai of swpius. All surplus moneys realized by the cu- 

^ r » Aalh be |«d into Dourt^ and invented ii^ pub- 

Ue securities for the bcuefit of the persons entitfed thereto upon adjudi^lrieu. 
th the sunimeny suit. Provided always that although security shall be 
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i?0<|tiijfol3 frora the curator with all reasouahle despatch, aud where it fe practi- 
Curator may be invested cable, shall be taken generally to answer all cases 
with pov^rs before security for which the person may be afterwards appointed 
^ ^ curator, yet no delay in the taking of security shall 

prevent the J udge from immediately investing the curator with the powers 
of his office. 

8 . Wfiere the estate of the deceased person shall consist wholly 

Repdrt from Collector paying revenue to Goveriiitoent in all 

wbera ^tato includes reve- matters regarding the propriety of citing the pafty 
nue-payingland. possession, of appointing a curator, and of 

nating individuals to that appointment, the Judge shall deffiatid k repbilk 
from the Collector, and the Collector is hereby required t® furnish the Miir/ 
In oases of urgency the Judge may proceed, in the first instawse| without 
such report, and he shall not be obliged to act in coniormity thereto*, 
case of his acting otherwise than according to such report, 
diately forward a statement of hiS reasons to the Court of Sadr WwZpi 
^ddlat, and the Court of ^ kSadr Diwani Adalat, if they shah he dissatisfied 
with such reasons, shall direct the J udge to proceed comormably id the‘ Aport 
of the Collector. 

9 . The curator shall be subject to all orders of the Judge regarding 
Institution and defence of institution or the defence of suits, and all suits may 

suits Authority for collec- be instituted or defended ill the nS,ilie of the cfita- 
tion of dues behalf of the estate. PrCvided th^t fiii 4!^;- 

press authority shall be requisite in the sanad of the cxirato/s app(|MtiSi4ip 
for the collection of debts or rents ; but such express authority shall efiamd 
the curator to give a full acquittance for any sums of ihohey receitid by 
virtue thereof 

10 . Pending the custody of the property by the curator, it bo 

Allowances to apparent ^he Judge to make Stok alk)Wi^lices t<S^ 

Owners pending custody by ties having a prinid-fitoie right theretb a& upW a 
curator. summary investigation of the rights Und 

stances of the parties interested he sliall consider that necessity may re(|TiiM^ 
taking, at his discretion, security for the repay merit thereof with intere^, M 
case the party shall, upon the adjudication of the summary ^it, appear 
to be entitled thereto. 

11 The curator shall file monthly accounts in abstrjaot, andf at 
Accounts to be filed by period of every three months^ if Ms aldminiot^atioii 
curator. last so long, arid, upon givh^ the of 

the property, file a detailed account oi Ms administration to the satiSfictmA 
of the Judge. 

12 . The accounts of any such curator as is above described #hall b4 

of accounts, to in^tion o* all partis mtere?M j and Ifc 
and right of interested party shall be competent for any such interested j)ariy^to 
to keep duplicto. appoint a separate person to keep a 

account of all receipts and payments by such curator. Aud if it Jw^forihS 
Penalty for default as to that the accounts of any such curator are in wrear, 
aocotmts. or if they shall be erroneous or fficomplete* or if 

the curator shall not produce them whenever he Aalf ih ordirea to dfo so by 
the Judge, he shall be liable to a fine not excee^g one thousand rupees for 
©very mioh default. 

1® After the Judge of any district shall have appointed any curator, 

B«r to a*.po*W of sucli appointment shall preclude tfee Ju%e o£ 

otiher dfetnct withm the same Presidency trom 
appointing any other curator, provided thd 


appob 

|©i3cnd outator for same pro* 
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appointment be in respect of the whole of the property of the deceased. Bnt 
if the appointment be only in respect of a portion of the property of the 
Curators of different parts deceased, this shall not preclude the appointment 
of property. within the same Presidency of another curator in 

respect of the residue or any portion thereof ; provided always that no Judge 
shall appoint a curator or entertain a summary suit in respect of property 
which is the subject of a summary suit previously instituted under this Act 
before another Judge — and provided further that, if two or more curators be 
Power to appoint sole appointed by different Judges for several parts 
curator. of an estate, it shall be lawful for the Sadr Diwdni 



Ad^Mt to make such order as it shall think fit for the appointment of one 
curator of the whole property. 

14. This Act shall not he put in force unless the aforesaid application 
Limitation of time for to the Judge be made within six months of the 

appbcation for curator. decease of the proprietor, whose property is claimed 

by right in succession. 

15. This Act shall not he pu4 in force to contravene any public act of 
Bar to enforcement of Act settlement ; neither in cases in which the deceased 

against public settlement, or proprietor shall have given legal directions for the 
legal directions by deceased, possession of his property after his decease in the 
event of minority or otherwise, in opposition to such directions ; but, in every 
such case, so soon as the Judge having jurisdiction over the property of a 
deceased person shall be satisfied of the existence of such directions,* he 
shall give effect thereto. 


16. This Act shall not be put in force for the purpose of disturb- 


Court of Wards to bo made 
curator in case of minors 


ing the possession of the Court of Wards of 
any Presidency, and in case a minor, or other 



having property subject to disqualified person whose property shall be sub- 
1 s jurisdiction. Court of Wards, shall be the party 

on whose behalf application is made under this Act, the Judge, if he deter- 
mines to cite the party in possession, and also appoint a curator, shall invest 
the Court of Wards with the curatorship of the estate pending the suit with- 
out taking such security as aforesaid, and in case the minor or other disquali- 
fied person shall, upon the adjudication of the summary suit, appear to be en- 
titled to the property, pos&ession shall be delivered to the Court of Wards. 

17. iNothing in this Act contained shall be any impediment to the hring- 
Saving of right to bring re- ing of a regular suit either by the party whose 

gul^ suit. ^ application may have been rejected before or after 

citing the party in possession, or by the party who may have been evicted 
from the possession, under this Act. 

18. The decision of the Judge upon the summary suit under this Act 
Effect of decision on sum- shall have no Other effect than that of settling the 

mary suit. ^ actual possession ; but for this purpose it shSl be 

final, not subject to any appeal or order review. 

19. It shall be lawful for the Governments of the respective Presidencies 
A:^|ntment of public to appoint public curators for any district or 

^ number of districts. And the Judge having juris- 

ttictton shal^ nominate such public curator or curators in all cases where the 
choice discretionary with him under the preceding proti- 
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ESTATES OF LUNATICS. 

ACT NO. XXXV. OF 1858. 


Received the G.-G/s Assent on the 14 th September 1858. 

An Act to make better provision for the care of the estates of Lunatics not 
subject to the jurisdiction of the Supreme Courts of Judicature,^ 

Whereas it is expedient to make better provision for the care of the 
p , , estates of lunatics not subject to the jurisdiction 

of the Supreme Courts of Judicature; and to 
prescribe general rules by which the state of mind of persons not subject to 
such jurisdiction, who are alleged to be lunatic, may be enquired into and 
ascertained ; It is enacted as follows : — 

1 . — [Mepealed by Act XIV, of 1870, f 

2. Whenever any person not subject to the jurisdiction of the Supreme 
Powfir to institute entiuiry, Courts, who is possessed of property, is alleged to 

when possessor of property is be a lunatic, the Civil Court within whose juris- 
allegod to be lunatic. diction such person in residingf may, upon such 

application as is hereinafter mentioned, institute an enquiry for the purpose 
of ascertaining whether such person is or is not of unsound mind and inca- 
pable of managing his affairs. 

3. Application for such enquiry! ^^,7 be made by any relative of the 
Who may apply for en- alleged lunatic, or by any public curator appointed 

under Act XIX. of 1841, or by the Government 
Pleader, or, if the property of the alleged lunatic consist in whole or in part 
of laud or any interest in land, by the Collector of the district in which it 
is situate. If the property, or any part thereof, be of such a description as 
by the law in force in any Presidency where such property is situate would 
subject the proprietor, if disqualified, to the superintendence of the Court 
of Wards, the application may be made by the Collector on behalf of the 
Court of Wards. 

4 . When the Civil Court is about to institute any such enquiry as afore^ 

Notice of enquiry to be *^® ®^’®g®^ 

given to lunatic. Service of lunatic of the time and place at which it is pro- 

notiee. posed to hold the enquiry. If it shall appear 

that the alleged lunatic is in such a state that personal service on him would 
be ineffectual, the Court may direct such substituted service of the notice 
as it shall think proper. The Court may also direct a copy of such notice 
to be served upon any relative of the alleged lunatic. 

5 . The Civil Court may require the alleged lunatic to attend at such 
Power to reouire attend- Convenient time and place as it may appoint for 

anS of, mA to authoriae the purpose of being personally examined by the 
pTsons to havd access to, Court, or by any person from whom the Court 
itmatic. fjQ ]iave a report of the mental capacity 

t to apply to the whole of British India, except the Scheduled Distracts, b| Ao% 

, ol 1674* " 

t % Beng„ A. 0. J , 246 

i Ilw apphoatiou be verafied.-- 7 Suth. W. R., C. E., 267, i i : 
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and condition of such alleged lunatic. The Court may likewise make an 
order authorizing any person or persons therein named to have access to the 
alleged lunatic for the purpose of a personal examination. 

6. The attendance and examination of the alleged lunatic under the 
Eules respecting attend- provisions of the last preceding section shall, if 

ance and examination where the alleged lunatic be a woman who, according to 
Innatic is a woman of rank the manners and customs of the country, ought 
not to be compelled to appear in public, be regulated by the rules in force 
lor the examination of such persons in other Cases. 

7. The Civil Court, if it think ^4^, may appoint two or more persons to 
Appointment of assessors, act as assessors to the Court in the said enquiry. 

Order of Conrt, Upon the completion of the enquiry, the Court 

shall determine whether the alleged lunatic is or is not of unsound mind, 
and may make such order as to the payment of the costs of the enquiry by 
the person upon whose application it was made, or out of the estate of the 
alleged lunatic, if he be adjudged to be of unsound mind, or otherwise, as ii 
may think proper. 

8 If the alleged lunatic resi|^ at a distance of more than fifty miles 
Issue of commission to from the place where the Civil Court to wh^ 
subordinate Ooiirfc. Report application shall have been made is held, the said 
of subordinate Court. Order Court may issue a commission to any subordinate 
of Civil ourt. Court to make the enq^uiry, and thereupon the said 

subordinate Court shall conduct the enquiry in the manner hereinbefore 
provided. On the completion of the enquiry, the subordinate Court shall 
report its proceedings, with the opinions of the assessors, if assessors have 
been appointed, and its own opinion on the case ; and thereupon the Civil 
Court shall make such order in the case as it may think proper, t 

9. When a person has been adjudged to be of unsound mind and inca- 

. , pable of managing his affairs, if the estate of such 
part thereof consist of property 
^rty subject to Court of which by the law in force in any Presidency sub- 
wards. Manager in other the proprietor, if disqualified, to the superii!^ 

tendence of the Court of Wards, the Court of 
Wards shall be authorized to take charge of the same. In all other cases, 
except as otherwise hereinafter provided, the Civil Court shall appoint a 
manager of the estate. Any near relative of the lunatic or the public 
curator, or, if there be no public curator, any other suitable person, may be 
appointed manager. J 

10. Whenever a manager of the estate of a lunatic is appointed by Hie 
Appointment of guardian Civil Court, the Court shall appoint a fit person t<^ 

by Cml Court. be guardian of the person of the lunatic. The 

manager, unless he be the public curator, may be appointed guardian : Pro- 
vided always that the legal heir of the lunatic shall not, in any case, be 
appointed guardian of his person. 

11. If the estate consist in whole or in part of land or any interest iit 

Charge of lunatic’s estate, subject to the jurisdiction of tlie Oouit of 

oong&tiiig of land not sub- Wards, the Civil Court, instead of appointing a 
|^#teC 9 jrt of Wards Con- manager, may direct the Collector to take charge 

donator sprooeedmgs. thereupon the Collector shall 

— — ^ 

^ $0^7 W. R., 0. R., 240, 

f Tbe Acf Only ffne question of lunacy or sanity at the time of the iuqutff. 

Tbereds WO extend toi^ asciswtMwment of the period wbich 

lUe allied luuatio tet became St unsound miwd.---A/o<i%a J^wnd Smph v. l/m^ 0 
Bong. ou9, 5l7 

X See 4 Bong , Appendbe* 24. 


Management of lunatic’s 
estate, xf consisting of pro- 
perty subject to Court of 
Wards, Manager in other 
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appomt a manager d the property and a guardian of the person of i^e 
Innatac All the proceedings of the Collector in the charge of estates Lder 
this Act shall be subject to the control of the superior revenue-authorities.* 

12. If the person appointed to be manager of the estate of a lunatic or 

i -i. 1 iu <-i i person, shall be unwilling to discharsre the trusis 

gratuitously, the Court or the Collector, as the case may be, L/fix sS 
allowance or allowances, to be paid out of the estate of the lumticTasTuS 
tile circumstances of the ease, may be thought suitable. 

13. Tlie person appointed to be guardian of a lunatic’s person shall hay^ 

Duties «£ guardim person and maintenance. When 

pay to the guardian such allowanct beS”^* the^OoiS^^tf 

tector^ as the case may be, for the maintenance o/the Ctic ^nftf^ 

14. Every manager of the estate of ^ lunatic appointed as aforesaid may 

Power of noantgem exercise the same powers hi the management oi the 

« 1 x- as might have been exercised by the^pronrLa^ 

a lunatic; and may collect and pay aU just claims, debts 
habilities due to or by the estate of the lunatic. But no such mLag^’sS 
have power to sell or mortgage the estate, or any part thereof, or to Janta 
lease of any immoveaWe property for any period eLeeding fiv^ years, ^th^t 
an order of the Civil Court previously obtained. s y witnout 

15. Every person appointed by the Civil Court or by the Collector to bo 
Managers to furnish inven- i>j®'iiager of the estate of a lunatic shall, within 

tory and annual accounts. Six months from the date of his annointmeu* 
^eXfTrl?co“u“K'iS; in Court or to the Collecter, Lthe 2 

pugaed De> an inventory of the landed property he^ 

j longing to the lunatic, and of all such sums of 

money, goods, and effects, as he shall receive on account of the estate too-e- 
ther with a statement of all debts due by or to the same And everv such 
manager shall furnish to the Court or the Collector annually, within threa 
months of the close of the year of the era current in the district, an account 
Ot the property in his charge, exhibiting the sums received and disbursed on 
account of the estate, and the balance remaining in his hands. If anv 
relative of the lunatic, or any public officer, by petition to the Court ^hdf 
impugn the accuracy of the said inventory and statement, or of any annual 
account^ the Court nmy summon the manager and enquire summarily into 

matter, ^ and make such order thereon as it shall think proper ; or the 
Court, as Its di^retion, may refer any such petition to any suhordinait® 
vourt, or to the Collector if the manager was appointed by the OoUbetep*^^ 


16. All sums received by a manager on account of any estate in exce^ 
MwagertOf pay proceeda what may be required for the oui^rrewl expenses 

lunatic or of the estate shall be paid into 
treasury on account of the estate, and 
may be invested from time to time in the pubBq securijues. ‘S^i 

^ l,7r Ih shall be lawful fur any relative oj| a lunatic to sue for an aceount 
IqtetNe n»y &m for an, frorq any manager appointed under this Act, ^ or 
^ from any such person after his removal from o|ice 

t|us% (» hr<m personal representative in case of his deaths in 


^ itepealed m Mi© Lower Proviace© (Kf Bengal by Borng. Act Kf ©i ! 
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tenance 

manager. 


any estate then or formerly under his care or management, or of any sums of 
money or other property received by him on account of such estates 

18. The Civil Court, for any sufficient cause, may remove any manager 
Eemovaa of manager or appointed by the Court, not being a public curator, 

guardian by Civil Court. Be- and may appoint such curator or any other fit per- 
moval by Collector. Jjis room, and may compel the person so 

removed to make over the property in his hands to his successor, and to 
account to such successor for all moneys received or disbursed by him. The 
Court may also, for any sufficient cause, remove any guardian appointed by 
the Court. In like manner, the Collector, for any sufficient cause, may 
remove any manager or guardian appointed by the Collector ; and the Court, 
on the application of the Collector, shall compel any manager so removed to 
deliver his accounts and the property in his hands. 

19. The Civil Court may impose a fine not exceeding 500 rupees on any 
Manager refusing to furnish manager of the estate of a lunatic, who wilfully 

accounts may be fined by the^ neglects or refuses to deliver his accounts or any 
Court, &c. * propertyiin his hands within the prescribed time or 

a time fixed by the Court, and may realize such fine by attachment and sale 
of his property under the rules in force for the execution of decrees of Court, 
afxd may also commit the recusant to close custody until he shall deliver such 
accounts or property. 

20. It it appears to the Civil Court, having regard to the situation and 
When Court may apply condition in life of the lunatic and his family, and 

property for lunatic’s mam- the account and description of his property to be 
without appointing unnecessary to appoint a manager of the estate as 
hereinbefore provided, the Court may, instead of 
appointing such manager, order that the property, if money, or if of any 
other description the produce thereof, when realized, be paid to such person 
as the Court may think fit, to be applied for the maintenance of the lunatic 
and his family. 

21. When any person has been adjudged to be of unsound mind and 
incapable of managing his affairs, if such person, or 
any other person acting on his behalf, or having or 
claiming any interest in respect of his estate, shall 
represent by petition to the Civil Court, or if the 
Court shall be informed in any other manner, that 

the unsoundness of mind of such person has ceased, the Court may institute 
an enquiry for the purpose of ascertaining whether such person is or is not 
still of unsound mind and incapable of managing his affairs. The enquiry 
shall be conducted in the manner provided in section 4 and the four following 
sections of this Act ; and if it be adjudged that such person has ceased to be 
of unsound mind and incapable of managing his affairs, the Court shall make 
an order for his estate to be delivered over to him, and such order shall be 
final 

22. Except as otherwise herein provided, all orders made by a Civil 
Court, or by any subordinate Court under this Aot^ 
shall be open to appeal under the rules in force for 

1 in miscellaneous cases. 

'Ilie^yrord “ lunatic,” as used in this Act, unless the contrary appears 
context, shall mean every person found by 
f / dne course of law to be of unsound mind and iur 
of managihg his alBliIra The expression Civil Court ” shall 
the principal Court of original jutkdiotion in the district. Words importing 
the masculine gender shall include females, * 


Court may institute en- 
quiry to ascertain whether a 
person has ceased to be of un- 
sound mind, and may order 
estate to be restored. 
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THE MIlfoRS’ ACT. 

NO. XL. OF 1858. 


Received the G.-G.’s Assent on the 11th December 1858. 

An Act for making Utter provision for the care of the persons , 

of Minors in the Presidency of Fort William in Bengeti.* 

Whereas it is expedient to make better provision for the care'oi 

Preamble. persons and property of minors not brongM ii 

the superintendence of the Court of Wsldi*l 
enacted as follows : — ’ * 

1. — [Repealed hy Act XIV. of 187 0.\ ' 

2. Except in the case of proprietors of estates paying revenue to 
Care of persons and pro- Government who have been or who shall be ta 

ft WaX® protection of the Court of Wards, 

T- , ■ , . , c®'*’® of the persons of all minors (not being B 

poan British subjects) and the charge of their property shall be subject 4 & 
jurisdiction of the Civil Court. j 

3. Every person who shall claim a right to have charge of property in 
Who may apply for oertifi- trust for a minor under a will or deed, or bv reason 

of administration. of nearness of kin or otherwise, may apply to the 

Civil Uourt for a cortificate of administration j; 1* 

and no person shall be entitled to institute or defend any suit couu^ted 
No person to sue or defend with the estate of which he claims the charge until 
suit without certificate. ]^q gj^all have obtained such certificate. 

Provided that, when the property is of small value, or for any other 
Power to allow relative of sufficient reason, any Court having jurisdiction 
nunor to act. ^ ^ may allow any relative of a minor to institute gt 

defend a suit on his behalf, although a certificate of administration has iiQt 
been granted to such relative. 

4 Any relative or friend of a minor in respect of whose property su<^ 
wiio may apply to Court certificate has not been granted, or, if the proper^ 
to appoint person to take consist in whole or in part of land or any interest 
charge of mmor-a property. the OoUector of the district, may apply to 

the Civil Court to appoint a fit person to take charge of the propea^ty alnd 
person of such minor. t f l 

6. If the property be situate in more than one district, any Such* 
Applleation wfiem property cation as aforesaid shall be made to the CSTvII^ Court 
Ip more than one district. of the district in which the minor has Bil Ves!denoe. 

0. "When appli<mtion shall have been made to the Civil Court either by 
I¥dcedtire of 0otirt ofi a|K ^ pers<ra claiming a to h,ave charge of tjie 

^ oa^hy nny relative or f rien^ of 

H ni&olr, or bj" the Clotirt shall notice of the applicpitic|i^ 

Aw # d%yi lor the «ne. 

J 1 ^ M . M 
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On the day so fixed, or as soon aftef as may be convenient, the Oonrt shall 
enquire summarily into the circumstances, and pass orders in the case : 

Provided always that it shall be competent to the Civil Court to direct 
Eeference to subordinate any Court subordinate to it to make such enquiry 
^omt. and report the result. 

7. It it shall appear that any person claiming a right to have charge of 
Certificate of administra- the property o£ a minor is entitled to such right 

tion to whom to be granted. hy virtue of a will or deed, and is willing to under- 
take the trust, the Court shall grant a certificate of administration to such 
person. 

If there is no person so entitled, or if such person is unwilling to under- 
take the trust, and there is any near relative of the minor who is willing and 
lit to be entrusted with the charge of the property, the Court may grant a 
certificate to such relative. 

The Court may also, if it think fit (unless a guardian have been appointed 
Court may appoint guar- by the father), appoint such person as aforesaid or 
dian. such relative or any other relative or friend of the 

minor to be guardian of the person of the minor. 

8. The Court may call upon the Collector or Magistrate for a report on 
Court may call for roport the character and qualification of any relative or 

as to relative or friend. friend of the minor who may be desirous or willing 

to be entrusted with the charge of his property or person. 


9. If no title to a certificate be established to the satisfaction of the 
Proceeding if no title to Court by a person claiming under a will or deed, 


no title to 
certificate be established, and 
if there be no relative fit to 
bo entrusted with proi^erty. 


willing and fit 


and if there be no near relative 
to be entrusted with the charge of the property of 
the minor, and the Court shall think it to be neces- 
sary for the interest of the minor that provision should be made by the Court 
for the charge of his property and person, the Court may proceed to make 
such provision in the manner hereinafter provided. 

10 . If the estate of the minor consist of moveable property, or of 


^ When Court may grant cer- 
tificate to Public Curator or 
other person. 


houses, gardens, or the like, the Court may grant 
a certificate to the Public Curator appointed under 
section 19, Act XIX. of 1841 {for the 'protection of 
moveable and immoveable property against wrongful possession in certain caBes)^ 
or, if there be no Public Curator, to any fit person whom the Court may 
appoint for the purpose. 

11 . Whenever the Court shall grant a certificate of administration to 
, . ^ the estate of a minor to the Public Curator or 

ppom men o guar lan. person as aforesaid, it shall at the same 

time appoint a guardian to take charge of the person and maintenance of 
the minor. 

The person to whom a certificate of administration has been granted, 
unless he be the Public Curator, may be appointed guardian. 

If the person appointed to be guardian be unwilling to discharge the 
^ trust gratuitously, the Court may assign him such 

allowance, to be paid out of the estate of the 
minor, as under the circumstances of the case it may think suitable. 

The Court may also fix such allowance as it may think proper for the 
maintenance of the minor; and such allowance 

inor s owanoe. allowance of the guardian (if any) shall be 

paid to the guardian by the Public Curator or other person as aforesaid. 
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12. * If the estate of the minor consist, in whole or in part, of land or 
men Court may direct iiiterest in land, the Court may direct the 

Collector to take charge of Collector to take charge of the estate, and there- 

the Collector shall appoint a manager of the 
property of the minor and a guardian of his person, in the same mannex* 
Appointment of manager and subject to the same rules in respect of such 
and guardian thereupon. appointments and of the duties to be performed 
by the manager and guardian respectively, so far as the same may be appli- 
cable, as if the property and person of the minor were subject to the juris- 
diction of the Court of Wards. 

13. In all enquiries held by the Civil Court under this Act, the Court 

Costs of enquiries. make such order as to the payment of costs 

by the person on whose application the enquiry 
was made, or out of the estate of the minor or otherwise, as it may think 
proper. 

14. * Whenever one or more of the proprietors 'of an estate which has 
When Civil Court may di- come under the jurisdiction of the Court of Wards 

rect Collector to retain charge on account of the disqualification of all the pro- 
tin^inors^^ persons of car- prietors, cease to be disqualified, and the estate, in 
consequence, ceases to be subject to the jurisdic- 
tion of the Court of Wards, notwithstanding the continued disqualification 
of one or more of the co-proprietors, the Collector of the district in which 
the estate is situate may represent the fact to the Civil Court ; and the 
Court, unless it see sufficient reason to the contrary, shall direct the 
Collector to retain charge of the persons and of the shares of the property 
of the still disqualified proprietors, during the continuance of their disquali- 
fication, or until sucji time as it shall be otherwise ordered by the Court. 

The Collector shall in such case appoint a guardian for the care of the 
persons, and a manager for the charge of the property of the disqualified 
proprietors, in the manner prescribed in section 12. 

If the property be situate in more than one district, the representation 
Provision for oaso of made by the Collector who had the general 

estates situated in more than management of the property under the Court of 
one district. Wards to the Civil Court of his own district, and 

the orders of the Court of that district shall have effect also in other districts 
in which portions of the property may be situate. 

15. * The proceedings of the Collector in the charge of estates under this 
Control of proceedings of Act shall be subject to the control of the superior 

Collector. revenue-authorities. 

16. The Public Curator and every other administrator to whom a certi- 
Public Curator, &c., to ficate shall have been granted under section 10 

furnisb inventory : shall, within six months from the date of the cer- 

tificate, deliver in Court an inventory of any immoveable property belonging 
to the minor, and of all such sums of money, goods, effects, and things as he 
shall have received on account of the estate, together with a statement of 
all debts due by or to the same. 


* Sections 12, 14, and 15, have been repealed locally by Bengal Act IX. of 1879. Under 
the same Act, ‘*all persons and properties which, at the commencement of this Act (IX. of 
1879), are under the charge of the Collector by virtue of an order of the Civil Court under 
s. 11 of Act XXXV. of 1^8, or under s. 12, s, 14, or s. 21 of Act XL. ot 1858, sball, from such 
commencement, be deemed to be under the charge of the Court of Wards and ‘^all orders 
and appointments made by Collectors under Act XXXV. of 1858, or Act XL. of 1858, and 
now in force, shall, so far as they are consistent with this Act (IX. of 1879), be deemed to be 
made under this Act” (IX. of 1879) ; and ‘‘all suits and proceedings now pending, which may 
have been commenced under the Court of Wards’ Act, 1870, or by Collectors under Act XXXV,. 
cf 1858 or Act XL. of 1858, shall be deemed to be commenced under this Act” (IX. of 3,879')* 
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And the Public Curator and every such other administrator shall furnish 
^ annually, within three months from the close of the 

and annual account. current in the district, an account 

of the property in his charge, exhibiting the amounts received and disbursed 
on account of the estate, and the balance in hand. 

If any relative or friend of a minor, or any public officer, by petition to 
Proceeding if accuracy of *1^6 Court, shall impugn the accuracy of the sai4 
inventory or account be inventory and statement, or oi any annual account, 
impugned. Court may summon the curator or administrator 

and enquire summarily into the matter, and make such order thereon as 
it shall think proper, or the Court at its discretion may refer such petition 


to any subordinate Court. 

17- All sums received by the Public Curator or such other administrator 
Payment of surplus into account of any estate, in excess of what may 
treasury. be required for the current expenses of the minor 

Investment. of ^be estate, shall be paid into the public trea- 

sury on account of the estate, and may be invested from time to time in the 
public securities, 

18. Every person to whom a certificate shall have been granted under 
Powers of person to whom the provisions of this Act may exercise the same 

certificate granted, in mam powers in the management of the estate as might 
agement of minor s estate. exercised by the proprietor if not a 

minor, and may collect and pay all just claims, debts, and liabilities due to or 
by the estate of the minor. 

But no such person shall have power to sell or mortgage any immove- 
able property, or to grant a lease thereof for any period exceeding five years, 
without an order of the Civil Court previously obtained. 

19. It shall be lawful for any relative or friend of a minor, at any time 

Kelabive or friend may suo the continuance of the minority, to sue for 

for account. an account from any manager appointed under this 

Act, or from any person to whom a certificate shall have been granted under 
the provisions of this Act, or from any such manager or person after his 
removal from office or trust, or from his personal representative in case of his 
death, in respect of any estate then or formerly under his care or manage- 
ment, or of any sums of money or other property received by him on account 
of such estate. 


20. If the disqualification of a person for whose benefit a suit shall have 
Continuance of suit after been instituted under this Act cease before the 

distiualitication ceases. final decision thereof, it shall be lawful for such 

person to continue the prosecution of the suit on his own behalf. 

21. * The Civil Court for ary sufficient cause may recall any certificate 

Revocation of oertifloata. under this Act, and may direct the Collect- 

or to take charge of the estate, or may grant a 
certificate to the Public Cruator or any other person, as the case may be ; and 
may compel the person whose certificate has been recalled to make over the 
property in his hands to his successor, and to account to such successor for 
all monies received and disbursed by him. 

V Eemoval of guardian. sufficient cause 

remove any guardian appointed by the Court. 


* So much of this section as provides that tfie Oivil Court may direct the Collector to take 
charge of an estate has been locally repealed by Bengal Act IX. of 1879. 
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22* The Civil Court may impose a fine not exceeding five hundred rupees 
Penalty for neglect or re. ^^7 P^^^on who may wilfully neglect or refuse 
fusal to deliver accounts or to deliver his accounts or any property in his handsj 
property. within the prescribed time, or a time fixed by the 

Court ; and may realize such fine by attachment and sale of his property 
under the rules in force for the execution of decrees of Court ; and may also 
commit the recusant to close custody until he shall consent to deliver such 
accounts or property. 

23. The Civil Court may permit any person to whom a certificate shall 
Civil Court may permit re- l^^^e been granted under this Act not being the 

signation of trust, &c. Public Curator, and any guardian appointed by the 

Court, to resign his trust ; and may give him a discharge therefrom on his 
accounting to his successor, duly appointed, for all monies received and dis- 
bursed by him, and making over the property in his hands. 

24. The Public Curator, and every other administrator to whom a certi- 
Eemuneration of Public ficate shall have been granted under section 10, 

Curator, &c. shall be entitled to receive such commission (not 

exceeding five per centum) on the sums received and disbursed by him, or 
such other allowance, to be paid out of the minor’s estate, as the Civil Court 
shall think fit. 


25. Every guardian appointed by the Civil Court or by the Collector 
Guardians of minors to pro- under this Act, who shall have charge of any male 

vide for education. minor, shall he bound to provide for his education 

in a suitable manner. 

The general superintendence and control of the education of all such 
Act XXVI. of 1854 declared minors shall be vested in the Civil Court or in the 
applicable. Collector, as the case may be ; and the provisions 

of Act XXyi. of 1854 (/or making better ^provision, for the education of male 
minors subject to the superintendence of the Court of Wards) shall, so far as 
is consistent with the provisions herein contained, be applicable to the Civil 
Court or to the Collector, as the case may be, in respect to such minors, and 
to every such guardian.* 

26. Por the purposes of this Act, every person shall be held to be a 
Persons under 18 years held a minor who has not attained the age of eighteen 

minors. years, f i 

27. Nothing in this Act shall authorize the appointment of a guardian I 

, ^ ^ ^ . of the person of a female whose husband is not a 

pomtment of guardians of minor, or the appointment of a guardian of the 
certain married women and person of any minor whose father is living and is 
other persons. ^ ijixnLor i and nothing in this Act shall autho- 

rize the appointment of any person other than a female as the guardian < 
the person of a female. 

If a guardian of the person of a minor be appointed during the minorit J 
Guardianship in certain father or husband of the minor, the guar^j 

cases when to cease. dianship shall cease as soon as the father or husband 

(as the case may be) shall attain the age of majority. 

28. All orders passed by the Civil Court, or by any subordinate Cour 

. , under this Act, shall be open to appeal under thS 

* rules in force for appeals, in miscellaneous casesj 

from the orders of such Court and the subordinate Courts. 


* Repealed by Bengal Act IT. of 1870, s 86, so far as it relates to any guardian appoiniJ 
ed thereunder. 

t See Jadmath Mitki v. JBolyeihmd Dutty 7 Bong. 612, 613. 
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29. The expression Civil Court” as used in this Act shall be held to 
Oonstruotion of CirU Ppurt of ori^nal jurisdiction in 


Court.’* 

Powers of Supreme Court 
not affected. 


the district, and shall not include the Supreme 
Court ; and nothing contained in this Act shall be 
held to alfect the powers of the Supreme Court 
over the person or property of any minor subject to its jurisdiction.* 

Unless the contrary appears from the context, words importing the 
Number. singular number shall include the plural number, 

Gender. and -words importing the plural number shall in- 

elude the singular number ; and words importmg the masculine gender shall 
include females. 




I 

t 


* See Jadumth Mitter y. Bolyechand 7 Bang. 512, 613, 
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COLLECTION OF DEBTS ON SUCCESSIONS. 

ACT NO. XXVII. 1860. 


Received the G.-G/s Assent on the 25th June 1860. 


An Aci for faciUtating the collection of debts on successions, and for the 
security of parties paying debts to the representatives of deceased persons,^ 


Whereas it is expedient to consolidate and amend certain Acts now in 
Preamble force which provide greater security for persons 

paying to the representatives of deceased Hindus, 
Muhammadans, and others not usually designated as British subjects, debts 
which are payable in respect of the estates of such deceased persons, and 
which facilitate the collection of such debts by removing all doubts as to the 
legal title to demand and receive the same ^ It is enacted as follows : — 

1 . — [Repealed by Act XVL of 187^.1 

2. No debtor of any deceased person shall be compelled in any Court to 
No debt recoverable with- pay his debt to any person claiming to be entitled 

out certificate. to the effects of any deceased person or any part 

thereof except on the production of a certihcate to be obtained in manner 
hereinafter mentioned, or of a probate or letters of administration, unless the 
Court shall be of opinion that payment of the debt is withheld from frau- 
dulent or vexatious motives, and not from any reasonable doubt as to the 
party entitled, f 

3. The District Court within the jurisdiction of which the deceased shall 

Certificate how obtained. ordinarily resided at the time of Ms death, or 

if at that time he had no fixed place of residence 
then within the jurisdiction of which any part of the property of the 
deceased may be found, shall have authority to grant a certificate^ under 
this Act. 

The applicant in his petition shall set forth his title. 

The Court shall issue notice of application, inviting claimants, and fixing 
a day for hearing the petition, and upon the appointed day, or as soon after 
as may be convenient, shall determine the right to the certificate, § and grant 
the same accordingly. 

4. The certificate of the District Court shall be conclusive of the repre- 

Efieot of certificate. seiitative title against all debtors to the deceased, 1| 

and shall afford lull indemnity to all debtors pay- 
ing their debts to the person in whose favour the certificate has been granted. 


* Repealed, except as to Hindfis, Mtdiammadaus, and Buddhists, and persons exempted by 
section dd2 of the Indian Succession Act, 1865, fiom the operation of that Act, by Act XXIV. 
of lb67. (As to Native Christians, see 7 Mad. 1* * * § 21.) Declared to apply (so far as unrepealed) to 
the whole of British India, except the Scheduled Districts, by Act XV. of 1874. As to the 
court-fee on certihcates under Act XXVll. of 1860, see Act VII. of 1870, sched. i., No. 12. As 
to transfer of applications for certificates, see Act VI. of 1871, s. 27. 

f See 8 Bomb , A. C. J., 152 : 6 Mad. 131. 

J A certificate cannot be granted for the collection of a fraction of the debts of the 
deceased — 1 Beng,, Shoit Notes, vii. : 3 Beng 406, 

§ As to the discretion of the Court when there are rival claimants, 4 Beng., A. C. J,, 149 j 
and see 2 Bomb. 398, 

11 But only against such debtors, 2 Mad. 165. 
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5. The Court may* take such security as it shall think necessary from 
Court may take security any person to whom it shall grant a certificate, for 

from grantee of certificate. rendering an account of debts received by him, 
and for indemnity of persons who may be entitled to the whole or any part 
of the monies received by virtue of such certificate, whose right to recover 
the same by regular suit against the holder of the certificate is not affected 
by this Act. 

6. The granting of such certificate may be suspended by an appeal 
Powers of Sadr Court on to the Sadr Court, which Court may declare the 

appeal the party to whom the certificate should be granted, 

or may direct such further proceedings for the investigation of the title as it 
shall think fit. 

The Court may also, upon petition, after a certificate shall have been 
And to supersede certificate granted by the District Court, grant a fresh certi- 
of District Court. ficate in supersession of the certificate granted by 

the District Court. 

Such fresh certificate shall not affect any payments made to the person 
X ^ i to whom any former certificate may have been 

ec 0 res cer ca e. granted, without notice that the same has been 
superseded, but shall entitle the person named therein to receive all monies 
that may have been recovered under the first certificate from the person to 
whom the same may have been granted.! 

7 . Every certificate shall give authority to the person to whom the same 
Local extent of power given is granted throughout the Presidency within which 

by certificate. game is granted, and no certificate subsequently 

granted in respect of the same property shall be valid or effectual, except as 
hereinafter mentioned. 

8 . If the estate of the deceased shall include any Government securities 
Powers under certificate as bank-shares, or any shares in any public com- 

to Government securities, pany, the certificate may empower the person certi- 
bank and other shares. aforesaid to receive interest or dividends 

thereon, or on any of them, or to negotiate the same or any of them ; 

in such case the certificate shall describe the securities and shares in 
respect of which such powers are given, and such powers shall not be vested 
by the certificate except by express words. 

9 . In the case of disputes among persons claiming to be jointly entitled 

Appointment of trustee for proprietors of any Government securities as 

securities^ in case of dispute the representatives of any deceased person, the 
among joint claimants. District Court, whenever sufficient cause shall be 

shown, and on the request of any such claimant, may, so far as concerns the 
said securities, grant a certificate under this Act to such person as shall be, 
from time to time, appointed by the Local Government to act as trustee under 
this section, and shall specify in such certificate the several persons appearing 
to him to be such proprietors and their several shares ; 

and the said trustee, by virtue of such certificate, shall be entitled to 

E& powers arid duties. the interest accru- 

mg due on such securities, and shall account for 
and pay the sum to the several persons specified in the certificate to be there* 
upto entitled, aeeording to the shares therein set forth, and shall be empowered 


This is dlsowtiouax^ f Bomb., App.j xxvi. 

t As to recalling certificates granted witbout jurisdiotion or obtained by fraud, 6 Beng,| 
App., 128 ; 8 B^ng., App., 13, 
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to act in all otlier respects concerning the said securities as agent for such 
persons, and shall be entitled to receive such commission, not exceeding one 
^ . . per centum, on the sums received and paid by him, 

ommission. Local Government shall think fit, 

Provided, nevertheless, that the right of any other person to recover the 
Saving of right of other whole or any part of the monies so paid by regular 
suit against all or any of the persons to whom the 
same have been paid, shall not be afiected by this Act. 

10. If any such disputes among persons claiming to be proprietors of 
Appropriamonif dispute not Government securities are not ended within two 

settled within two years. years from the date of the certificate granted under 
the last preceding section, the said trustee may apportion the principal sum 
of the said securities rateably among the parties appearing from the certifi- 
cate to be proprietors thereof, and may apply for and receive new securities 
from the proper officer appointed to issue the same in the respective names of 
the several parties certified to be entitled thereto : 

provided that such new securities shall be issued only according to the 
Issue of new securities to rules in use for the regulation and issue of such 
Government securities, and the receipt of the said 
trustee for such new securities, by endorsement on the old securities or other- 
wise, shall be a legal discharge to the Government against the disputing par- 
ties claiming to be entitled to the several amounts for which such securities 
shall be issued. 

Provided always that, if the amount of any Government securities in 
Apportionment where dispute or any part thereof shall not be sufficient 
amount of securities in dispute to admit of their rateable division according to the 
not rateably divisible, rules applicable to the issue of such securities, the 

said trustee may sell and dispose of the disputed securities, or such part as 
shall be necessary under this provision, and apportion the proceeds thereof 
among the parties entitled to receive the same. 

11. Every certificate granted to the trustee appointed under section D 
Effect of certificate grant- shall be taken to supersede and annul any previous 

ed to trustee. certificate so far as such pro v ious certificate relates 

to the said Government securities. 

12. When a certificate shall have been granted, in cases in which such 
Payments under later, made certificate would be t alid but for the previous 

in ignorance of prior, certit- grant of a certificai e, all payments made to the 
person holding the later certificate in ignorance of 
the grant of the previous certificate shall be held good against claims under 
such previous certificate. 

13. With regard to the property of a deceased Hindu, Muhammadan, or 
In ease of Hindds, &o., car- o^^er person not usually designated by the term 

tificate issued after grant of “ British subject,’’ no certificate in respect of any 
probate when void, property shall be Valid if made after a pro- 

bate or letters of administration granted in respect of the same, provided 
assets belonging to the deceased were, at the time of his death, within the local 
j^urisdiction of the Court granting the probate or letters of administration. 

14. Where a certificate shall have been granted, in cases in which such 
Payments under oertifioate certificate would be valid but for a probate or 

made in ignorance of prior letters of administration previously granted, all 
grant of probate. payments made to the person holding the certifi- 

cate in ignorance of the previous granting of the probate or letters of admi- 
nistration shall bo held good against claims under the probate or letters pf 
administration so previously granted. 

6h ‘ 
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15* No prol)ate oi' letters of administration shall he valid for the pur- 
Drobate or lettera void after pose of the recovery of debts, or for the security 
grant of certificate. of debtors, after the certihcate granted in respect of 

the same property for which such probate or letters of administration shall 
have been granted, provided assets belonging to the 
Proviso. deceased were, at the time of his death, within the 

iurisdiction of the Court granting such certificate. 

16. Where probate or letters of administration may have been granted 
Payments under probate <^^ses in which suoh probate or letters of admi- 

made in ignorance of prior nistration would be valid but for the previous 
grant of certificate. grant of a certificate, all payments made in igno- 

rance of the previous grant of the certificate shall be held good against 
claims under such previous certificate. 

17. Curators appointed under Act XTX of 1841, who may be invested 
Curator'S piohibited from with certain powers which are conferred on persons 

exercksmg certain poworH. obtaining certificates under this Act, shall not 
exercise any powers which, but for that Act, would lawfully belong to per- 
sons obtaining certificates, or to executors or administrators, where a certifi- 
Payments to autborked cate, probate, or letters of administration has been 
curator. actually obtained ; but all persons who may have 

paid debts or rents to a curator authorized by a Court to receive the same 
shall be indemnified, and the curator shall be responsible for the payment of 
the same to the person ’^vho has obtained a certificate, the executor or admi- 
nistrator, as the case may be. 

18. All probates and letters of administration granted by any Supreme 
Effect of probates and Court of Judicature in cases in which any assets 

letters the same as if granted belonging to deceased persons were, at the time of 
to representatives of British their deaths, within the local jurisdiction of the 
subjects. Court granting the probate or letters of administra- 

tion, shall have the effect of probate and letters of administration granted in 
respect of the property of British subjects, but for the purpose of the re- 
covery of debts only and the security of debtors paying the same, except so 
far as is in this Act provided. 

19* A certificate of administration granted by the British representative 
Effect of certificates grant- accredited to any foreign Prince or State shall, as 
ed by British representative regards the residents within the territories of such 
in foreign States. Prince or State, have the same efiect in respect to 

Government securities as a certificate granted to a native subject of Her 
Majesty under the provisions hereinbefore contained. 

20. Every certificate of administration granted under the last preceding 
Bocal extent of power given section shall, as regards the Government securities, 

by such certificates. give authority to the person to whom the same 

shall be granted throughout the British territories in India, and have the 
same effect throughout the said territories as a certificate granted under sec- 
tion 7 of this Act has within the Presidency within which the same is 
gmnted, 

21. Any Court or officer authorized to grant a certificate may, from time 

ixtcnwn of certificate. extend the same to any Government secu- 

rity or bank-share not originally specified therein, 

and every such extension shall have the same effect as if the Government 
security or bank-share to which the certificate shall be extended had been 
oiiginaily specified therein, 
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22. Upon the extension of a certificate, security may be required in 

Security upon extension. manner as upon the original grftnt of a 

certificate. 

23. Nothing in this Act contained shall be held to extend to the pro- 
Act not to apply to British perty of any person usually designated as a British 

Bubjects, subject. 

24. The following words and expressions in this Act shall haye the 

meaning hereby assigned to them, unless there be 
n orpreta lon-clause. something in the subject or context repugnant to 

such construction (that is to say) — 

Words importing the singular number shall include the plural number, 
Number. and words importing the plural number shall in- 

clude the singular number : 

Gender. * Words importing the masculine genden shall 

include females : 

The words “ District Oourt'^ shall mean the 
** District Court.” principal Civil Court of original jurisdiction of a 

zila or district : 

The words “ Sadr Court ” shall be deemed to include the highest Civil 
“Sadr Court.” Court of Appeal in any part of the British terri- 

tories in India not subject to the control and super- 
intendence of a Sadr Court. 
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THE MINORS’ AMENDMENT ACT. 

NO. IX. OF 1861.* 


Received the G.-G/s Assent on the 24th Apeid 1861, 


Preamble. 


Application. 


An Act to amend the law relating 1 k> Minors, 

Wheeeas it is expedient to amend the law for hearing suits relative to 
the custody and guardianship of minors ; It is 
enacted as follows :~ 

1. Any relative or friend of a minorf who may desire to prefer any 
claim in respect of the custody or guardianship of 
such minor may make an application by petition, 

either in person or by a duly constituted agent, to the principal Civil Court 
of original jurisdiction in the district by which such application, if preferred 
in the form of a regular suit, would be cognizable, and shall set forth the 
grounds of his application in the petition. 

The Court, if satisfied by an examination of the petitioner on his agent, 

^ Vi.- he appear by agent, that there is ground for 

0 ice o app ica ion. proceeding, shall give notice of the application to 
the person named in the petition as having the custody or being in the posses- 
sion of the person of such minor, as well as to any other person to whom the 
Court may think it proper that such notice should be given, and shall fix as 
early a day as may be convenient for the hearing of the petition and the 
determination of the right to the custody or guardianship of such minor. 

2. The Court may direct that the person having the custody or being in 
Production, and temporary possession of the person of such minor shall pro- 

custody and protection, of dnce him or her in Court or in any other place 
appointed by the Court on the day fixed for the 
hearing of the petition or at any other time, and may make such order for 
the temporary custody and protection of such minor as may appear proper. 

3. On the day appointed for the hearing of the petition, or as soon after 

as may be practicable, the Court shall hear the 
ments^ of^ p^itiesf^Sc^,^ S statements of the parties or their agents if they 
make order as to custody or appear by agents, and such evidence as they or 
guardianship. their agents may adduce, and therei^on shall pro- 

ceed to make such order as it shall think fit in respect to the custody or 
guardianship of such minor and the costs of the case. 

4. In cases instituted under this Act, the Court shall be guided by the 
procedure prescribed in Act Till, of 1859{ (for 
simplifying the Procedure of the Courts of Civil 

Judicature not established by Boyal Charter) in so far as the same shall be 
applicable and material ; and any order made by the Court may be enforced 
as if such order had been made in a regular suit. 

* Declared to apply to the whole of British India, except the Scheduled Districts, by Act 
XV. of 1874. It does not apply to European British minors, 2 N, W. B. 79, 81. As to them, 
see Act XIII. of 1874. 

f See Act IX. of 1875, s, 3, 

i Superseded by Act XIV. of 1882. 
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S. An appeal shall lie to the Sadr Court from any order made by a lower 
. , Court under this Act, under the rules applicable 

’ to regular appeals to such Sadr Court, except that- 

the petition of appeal may be written on a stamp-paper of the value pre- 
scribed for petitions to the Sadr Court. 

6 * Any order passed under this Act in respect to the custody or guar- 
Orders aot contestable in dianship of a minor shall not be liable to be con- 
regular suit. tested in a regular suit. 

7 . Nothing in this Act shall be taken to interfere with the jurisdiction 
exercised under the laws in force by any Supreme 
Saving 0 aws. Court of Judicature or the Courts of Wards, or 

under Act XXL of 1855 {for making hetUr provision for the education of 
male minors and the marriage of male and female minors^ subject to the 
superintendence of the Cowrts of Wards in the Presidency of Fort Saint 
George)^ and Act XL. of 1858 (for making better provision for the care of 
the persons and property of minors in the Presidency of Fort William m 
Bengal). 


8 . The term Sadr 

Interpretation-clause, 


Court” in this Act shall denote the highest Court 
of Appeal in any part of the British territories 
in India, 
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THE CARRIERS’ ACT. 

NO. III. OF 1865.* 


Eecbived the G.-G.^s Assent on the 14th Pebrtjary 1865. 
An A ci relating to the rights and liahilities of Common Carriers.^ 


Preamble. 


Whereas it is expedient not only to enable common carriers to limit 
their liability for loss of or damage to property 
delivered to them to be carried, but also to declare 
their liability for loss of or damage to such property occasioned by the 
negligence or criminal acts of themselves, their savants or agents ; It is 
enacted as follows : — 

^ 1 . This Act may be cited as The Carriers* 

Short title. jggg „ 

, . , , 2 . In this Act, unless there be somethinfir 

In erpre a lon-c anse. repugnant in the subject or context — 

“ Common carrier ” denotes a person, other than the Government, J 
engaged in the business of transporting for hire property from place to place, 
by land or inland navigation, for all persons indiscriminately : 

‘‘ Person ” includes any association or body of persons, whether incor- 
porated or not : 

Words in the singular number include the plural, and words in the 
plural include the singular. 

3 - iNo common carrier shall be liable for the loss of or damage to pro- 
Carriers not liable for loss P^fty delivered to him to he carried eroeeding in 
of certain goods above 100 value one hundred rupees and of the description 
rupees in^ value, unless deli- contained in the schedule to this Act, unless the 
vero as sue . . person delivering such property to be carried, or 

«ome person duly authorized in that behalf, shall have expressly declared to 
Buch carrier or his agent the value and description thereof. § 

4. Every such carrier may require payment for the risk undertaken 
T'orovrrying such property, “ carrying property exceeding in _ value one_ hun- 

payment may be required at dred rupees and of the description aforesaid, at 
fixed rates. charge as he may fix. 

Provided that, to entitle such carrier to payment at a rate higher than 
. his ordinary rate of charge, he shall have caused 

to be exhibited in the place where he carries on 
the business of receiving property to be carried, notice of the higher rate 
of charge required, printed or written in English and in the vernacular 
language of the country wherein he carries on such business. 

5. In ease of the loss of or damage to property exceeding in value one 
Person entiHed to recover huwdied rupees and of the description ‘aforesaid, 

in respect of property lost or delivered to such carrier to be carried, when the 

4amagod may also recover value and description thereof shall have been 
money paid for its oai mage v. -i- 

declared and payment shall have been required in 

manner provided by this Act, the person entitled to recover in respect of 
such loss or damage shall also be entitled to recover any money actually paid 
to such carrier in consideration of such risk as aforesaid. 



* Repealed as to earners by rail by Act lY. of 1879. 

t Declared to apply to the whole of British India, except the Scheduled Districts, by Act 
. XY. of 1874. 

^ t See 8 K. W. F. 198. 

^ § ‘^The earher sections extend to India the principle embodied in the |3ngli»h ^tatjute 11, 
I Wna* lY., 0, of Qbj^ mtd Rmom. 
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6. The liahilhjy of any common carrier for the loss of or damage to any 
In respect of what pro- property delivered to him to be carried, not being 

petty liamlity of carrier not of the description contained in the schedule to 
^limited by public notice. fjjijg jioti be deemed to be limited or 

affected by any public notice ; 

but any such carrier, not being the owner of a railroad or tramroad 

Carriers, with certain ex- Tf provisions of Act No X. 

ceptions, may limit liability of 1870^ (for the aequis%t%on of land for puohe 
by special contract. purposes and for Companies), may, by special con- 

tract, signed by the owner of such property so delivered as last aforesaid, 
or by some person duly authorized in that behalf by such owner, limit bis 
liability in respect of the same. 

7, The liability of the owner of any railroad or tramroad constructed 

liability of owner of rail- *^1,® provisions of the Said Act No. X. of 

»oad made under Act X. of 1870,* for the loss of or damage to any property 
1870, not limited by special delivered to him to be carried, not being of the 
contrac . description contained in the schedule to this Act, 

shall not be deemed to be limited or affected by any special contract ; 

but the owner of such railroad or tramroad shall be liable for the loss 
When such owner anawer- of or damage to property delivered to him to be 
able for loss or damage. carried only when such loss or damage shall have 

been caused by negligence or a criminal act on his part or on that of his 
agents or servants. 

8.. Notwithstanding anything hereinbefore contained, every common 
Common carrier liable for carrier shall he liable to the owner for loss of or 
loss or damage caused by damage to any property delivered to such carrier 
ueglect or fraud. ]^q carried, where such loss or damage shall have 

arisen from the negligence or criminal act of the carrier or any of his agents 
or servants, 

9. In ’any suit brought against a common carrier for the doss, damage, 
Suitors against carriers for non-delivery of goods entrusted to him for 

loss, not required to prove carriage, it shall not be necessary for the plaintiff 
negligence, &c. prove that such loss, damage, or non-delivery 

was owing to the negligence or criminal act of the carrier, his servants or 
agents, t 

10. Nothing in this Act shall affect the provisions contained in the ninth, 
Saving of provisions of Act tenth, and eleventh sections of Act No. XYIII. of 

XAIII, of 1854. 1854 (relating to Railways in India), 


SCHEDULE. 


Gold and silver coin. 

Gold and silver in a manufactured or 
unmanufactured state. 

Precious stones and pearls. 

Jewellery. 

Tune- pieces of any description. 

Trinkets. 

Bills and hundis. 

Currency-notes of the Government 
of India, or notes of any Banks 
or securities for payrneut of 
money, English or Eoreign. 
Stamps and stamped-papeu 

Maps, prints, and works of art* 

Wiitings. 


Title-deeds. 

Gold or silver plate or plated articles. 

Glass. 

China. 

Silk in a manufactured or unmanu- 
factured state, and whether 
wrought up or not wrought up 
with other materials. 

Shawls and lace. 

Cloths and tissues embroidered with 
the precious metals, or of which 
such metals form part. 

Articles of ivory, ebony, or sandaL 
wood. 


. See Act X, of 1870, s. 2. 

f Tiias; in accoHance with the English common-law, 
v. Lond,, JBnghioji, ^ %. Uoi, 7 -Com* B, 88^, 


p* 

See Mm y. Eill, 2 ^ 
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INDIAN SUCCESSION ACT 

NO. X. OF 1865.* 


Ekomtsd the G.-G.’s Assent on the 16th Mabch 1865. 

An Act to amend and define the Law of Intestate and Testamentary Siieaession 

in British India, 

Whereas it is expedient to amend and define the rules of law applicable 
Intestate and Testamentary Succession in British 
India ; It is enacted as follows 


PART. 1. 


tish India in cases of intestate 
or testamentary succession. 

Interpretation-clause. 


Peeliminart. 

1 . This Act may be cited as “The Indian 
Short title. ^ Succession Act, 1865.” 

2. Except as provided by this Act or by aay other law for the time being 
Act to constitute law of Bri- herein contained shall constitute 

the law of British India applicable to all cases of 
intestate or testamentary succession, f 

3. In this Act, unless there be something re- 
pugnant in the subject or context — 

Words importing the singular number include the plural : words im- 
porting the plural number include the singular ; and words importing the 
male sex include females : 

^‘Person ” includes any company or association, or body of persons, whe- 
ther incorporated or not ; 

“ Year ” and ‘‘ month” respectively mean a year a month reckoned accord- 
ing to the British calendar : 

“ Immoveable property” includes land, incorporeal tenements, and things 
attached to the earth, or permanently fastened to anything which is attached 
to the earth : 

“Moveable property” means property of every description except immo- 
veable property : 

« Province” includes any division of British India having a Court of the 
last resort : 

“ British India” means the territories which are or may become vested in 
Her Majesty or Her Successors by the Statute 21 & 22 Vic., cap. 106 (An Act 
for the better Government of India) other than the Settlement of Prince of 
Wales’s Island, Singapore, and Malacca : 


As to the exemption of PiSrsis from portions of the Succession Act, see Act XXL of 1865, 
B. 8. As to the application of portions of the Succession Act to the wills of Hindtfs, <1 ainas, Sikhs, 
and Buddhists in the Lower Provinces and in the towns of Madras and Bombay, see Act XXL 
of 1870. 

t See 12 Beng. 427. 
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‘‘ District Judge’’ means the Judge of a principal Civil Court of original 
jurisdiction : 

“ Minor”* means any person who shall not have completed the age 
t of eighteen yeays, and ‘'minority” means the status of such person : 

“ Will” means the legal declaration of the intentions of the testator with 
* respect to his property, which he desires to he carried into effect after his 

death : . . . i . 

“ Codicil ” means an instrument made in relation to a will, and explain- 
ing, altering, or adding to its dispositions. It is considered as forming an 
additional part of the will. ^ 

“ Probate” means the copy of a will certified under the seal of a Court 
of competent jurisdiction, with a grant of administration to the estate of the 
testator : 

“ Executor” means a person to whom the execution of the last will of a 
deceased person is, by the testator’s appointment, confided *. 

“Administrator” means a person appointed by competent authority to 
administer the estate of a deceased person when there is no executor : 

And in every part of British India to which this Act shall extend, 
“ Local Government” shall mean the person authorized by law to administer 
executive government in such part ; and 

“ High Court” shall mean the highest Civil Court of Appeal therein, and, 
for the purposes of section 243, 242 A, 246 A, and 277 A, shall include the 
Court of the Hecorder of Rangoon, f 

4. Ho person shall, by marriage, acquire any interest in the property of 
Intorssts aii(J powers not the person whom he or she marries, nor become in- 
acquired nor lost by marriage, capable of doing any act in respect of his or her 
own property, which he or she could have done if unmarried. I 


PART II. 

Op Domicile. 

5 . Succession to the immoveable property in 
British India of a person deceased is regulated by 
the law of British India, wherever he may have 
had his domicile at the time of his death. 

{Succession to the moveable property of a person deceased is regulated by 
the law of the country in which he had his domicile at the time of his death. 

Illustrations, 

(a.) A, having bis domicile in British India, dies in France, leaving moveable 
property in France, moveable property in England, and property, both moveable 
and immoveable, in British India. The accession to the whole is regulated by the 
law of British India. 

(b.) A, an Englishman, having his domicile in France, dies in British India, and 
leaves property, both moveable and immoveable, in British India. The succession 
to die moveable property is regulated by the rules which govern, in France, the 
Bpecession to the moveable property of an Englishman dying domiciled in France, 
succession to the immoveable property is regulated by the law of British 

India. 


^ S66 1 Betig., 0. C. J., 18 : Act IX. of 1875, s. S. 
of 1876, s.l. 

J 8 872. “This section shall not apply, and sliallbe deemed never to have 

appned,^ any ibawikge, on© 'or both of the parties to which' professed, at the time of th* 
marriage, the Hindd, Muhammadan, Buddhist, Sikh, or Jaina reli^on.”— Act III, of 1874, s. 25* 
last para. 


baw regulating succession 
to deceased persons’ immove- 
able and moveable property 
respectively. 
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One domicile only affects ® /A person can only have one doiniciife for 

imcoession to moveables. the purpose of succession to his moveable property, 

7. The domicile of origin of every person of legitimate birth is in the , 
Domicile of origin of per- country in which, at the time of his birih, his 

«on of legitimate birth. father was domiciled : or, if he is a posthumous 

child, in the country in which his father was domiciled at the time of the 
father’s death. 

Illustration. 

At the time of the birth of A, his father was domiciled in England. A’s domi- 
cile of origin is in England, whatever may be the country in Which he was born. 

8. The domicile of origin of an illegitimate child is in the country in 
Domicile of origin of iUegi- which, at the time of his hirth, his mother was 

timate child, domiciled. 

Continuance of domicile of 9* The domicile of origin prevails tnitil a htew 
origin. domicile has been acquired. 

10 . A man acquires a new domicile by taking up his fixed* habftation 

Acquisition of new domi- country which is not that of his domicile of 

oile. origin. 

Explanation. — A man is not to be considered as having taken up hid 
fixed habitation in British India merely by reason of his residing there in 
Her Majesty’s civil or military service, or in the exercise of any profession 
or calling. 

Illustrations. 

(a.) A, whose domicile of origin is in England, proceeds to British India, where 
he settles as a barrister or a merchant, intending to reside there during the remainder 
of his life. His domicile is now in British India. 

(6.) A, whose domicile is in England, goes to Austria, and enters the Austrian 
service, intending to remain in that service. A has acquired a domicile in Austria. 

(c.) A, whose domicile of origin is in France, comes to reside in British Indid 
under an engagement with the British Indian Q-overnment for a certain number of 
years. It 4s his intention to return to France at the end of that period. He does 
not acquire a domicile in British India. 

(d.) A, whose domicile is in England, goes to reside in British India for the 
purpose of winding up the aff.dra of a partnership which has been dissolved, and 
with the intent'on of returning to England as soon as that purpose is accomplished. 
He does not, by such residence, acquire a domicile in British India, however long 
the residence may last. 

(e.) A, having gone to reside in British India under the circumstances mentioned 
in the last preceding illustration, afterwards alters his intention, and takes up his 
fixed habitation in British India. A has acquire 1 a domicile in British India. 

(/.) A, whose domicile is in the French Settlement of Chandernagore is com- 
pelled by political events to take refuge in Calcutta, and resides in Calcutta for many 
years in the hope of such political changes as may enalde him to return with safety 
to Chamiei liagore. He does not by such residence acquire a domicile in British 
India. 

(g.) A, having come to Calcutta under the circumstances stated in the last pre- 
ceding illustration, continues to reside there after such political changes have 
occurred as would enable him to return with safety to Chandernagore, and be in- 
tends that his residence m Calcutta shall be permanent. A has acquired a domicile 
in British India. 

11, Any person may acquire a domicile in British India by making 
Special mode of acquiring and depositing in Some office in British India (to 

domicile in Britiah India. he fixed by the Local Government)* a declaration 

* to Oudh, Oemtte of IndiUj 15tb July 1865, p. 813 j.as to British Burma, 

m July 1865, p. 845. 
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In. writing under his hand of his desire to acquire such domicile, provided 
that he shall have been resident in British India for one year immediately 
preceding the time of his making such declaration. 

12. A person who is appointed by the Government of one country to be 

Domicile not acquired by i*® ambassador, Consul, or other representative m 
residence as representative of another country, does not acquire a domicile in 
foreign Government, or as the latter country by reason only of residing there 
part of s am y. pur^ance of his appointmwit; nor does any 

other person acquire such domicile by reason only of residing with him as 
part of his famEy or as a servant. 

Continuance of new do- 13* A new domicile continues until the former 

micne. domicile has been resumed, or another has been 

acquired. 

14. The domicile of a minor follows the do- 

Minor a domicile. micile of the parent from whom he derived his 

domicile of origin, 

Eooceptim , — ^The domicile of a minor does not change with that of his 
parent, if the minor is married, or holds any office or employment in the 
service of Her Majesty, or has set up, with the consent of the parent, in 
any distinct business. 

Domicile acquired by 15. By marriage a woman acquires the domi- 

woman on marriage. cile of her husband, if she had not the same 

domicile before. 

Wife's domicile during mar- 16. The wife's domicile during the marriage 

wage. follows the domicile of her husband. 

Exception , — ^The wife's domicile no longer follows that of her husband 
if they he separated by the sentence of a competent Court, or if the husband 
is undergoing a sentence of transportation. 

Minor's acquisition of new 17. Except in the oases above provided for, 
domioilo. ■ a person cannot during minority acquire a new 

domicile. 

18. An insane person cannot acquire a new domicile in any “other way 


Lunatic’s acquisition of new 
domicU©. 

Succession to moveable pro- 
perty in British India, in .ab- 
sence of proof of domicile 
elsewhere. 


than by his domicile following the domicile of 
another person. 

19, If a man dies leaving moveable property 
in British India, in the absence of proof of any 
domicile elsewhere, succession to the property is 
regulated by the law of British India. 


PAET III. 

Of Oonsanguinitt. 

20. Kindred or consanguinity is the connexion or relation of persona 
Kindred or consanguinity. descended from the same stock or common ancestor. 

21. lineal consanguinity is that which subsists between two persons, one 

Y , , . . of whom is descended in a direct line from the 

meat connanguimty. between a man and his father, grandf ather, 

and great-grandfather, and so upwards in the direct ascending line; or 
between a man, his son, grandson, great-grandson, and so downwards in the 
direct descending line. 

Every generation constitutes a degree, either ascending 6r descending. 
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A man’s father is related to him in the first degree, and so likewise is 
his son ; his grandfather and grandson in the second degree ; his great-grand- 
father and great-grandson in the third. 

22. Collateral consanguinity is that which subsists between two persons 

Collateral coneanguinity. descended from the same stock or ancestor, 

but neither of whom is descended in a direct line 
fron the other. 

For the purpose of ascertaining in what degree of kindred any collateral 
relative stands to a person deceased, it is proper to reckon upwards from the 
person deceased to the common stock, and then downwards to the collateral 
relative, allowing a .degree for each person, both ascending and descending. 

23. For the purpose of succession, there is no distinction between those 

Persons held for purpose of are related to a person deceased through his 

nuccession to be similarly re- father, and those who are related to him through 
lated to deceased. mother ; 

nor between those who are related to him by the full blood, and those 
who are related to him by the half-blood ; 

nor between those who were actually bom in his life-time, and those 
who, at the date of his death, were only conceived in the womb, but who 
have been subsequently born alive. 

Mode of computing degrees 24 In the annexed table of kindred, the de- 

of kindred. grees are computed as far as the sixth, and are 

marked by numeral figures. 

The person whose relatives are to be reckoned, and bis cousin-german, or 
first cousin, are, as shown in the table, related in the fourth degree ; there 
being one degree of ascent to the father, and another to the common ancestor, 
the grandfather ; and from him one of descent to the uncle, and another to 
the cousin-german ; making in all four degrees. 

A grandson of the brother and a son of the uncle, i.e., a great-nephew 
and a cousin-german, are in equal degree, being each four degrees removed. 

A grandson of a cousin-german is in the same degree as the grandson of 
a great-uncle, for they are both in the sixth degree of kindred. 


54 


ISDIAK SUCOHSSION ACT. 




TABLE OF CONSANGUINITY. 



\ 


Great 

Grasdeon. 
























JuCT X.] 


mDtA’N sDdcBssioir act. 


15 


PAET IV. 

Of Intestacy. 

Ab to what property de- ixisdi is cotisidLcrf^d to dio intostato in 

eeased considered to have i^espect o£ all property of which he has not made a 
died intestate. testamentary disposition which is captlfe of taking 

effect. 

Illustrations. 

(a ) A has left no will. He has died intestate in respect of the whole of his 
property. 

(d ) A has left a will, whereby he has appointed B his executor ; but the will 
contains no other provisions. A has died intestate in respect of the distribution of 
his property. 

{c ) A has bequeathed his whole property for an illegal purpose. A has died 
intestate in respect of the distribution of his property. 

(d.) A has bequeathed 1,OOOZ to B, and 1000^. to the eldest son of 0, and has 
made no other bequest ; and has died leaving the sum of 2,000^. and no other pro*^ 
peity. C died before A without having ever had a son. A has died intestate in 
respect of the distiibution of 1,OOOL 

26- Such property devolves upon the wife or husband, or upon those who 
Devolution of such pro- are of the kindred of the deceased, in the order 
perty. and according to the rules herein prescribed. 

Explanation . — ^The widow is not entitled to the provision hereby made 
for her, if by a valid contract made before her marriage she has been excluded 
from the distributive share of her husband’s estate. 


27. Where the intestate has left a widow, if he has also left any lineal 

. X X. . 1 X.X descendants, one-third of his property shall belong 

Where intestate has left , j ^ xt • i 

Widow and lineal descendants, to his widow, and the remaining two-thirds shall 

or widow and kindred only, go to his lineal descendants, according to the rules 
or widow and no kindred. contained. 

If he has left no lineal descendant, but has left persons who are of kin- 
dred to him, one-half of his property shall belong to his widow, and the 
other half shall go to those who are of kindred to him, in the order and 
^cotirding to the rules heroin contained. 

If ihe has left none who are of kindred to him, the whole of his pro^ 
perty shall belong to his widow. 

28. Where the intestate has left no widow, his property shall go to his 
Where intestate has left no luieal descendants or to those who are of kindred 

widow, and where he has left to him, not being lineal descendants according to 
no kindred. rules herein contained ; and if he has left none 

who are of kindred to him, it shall go to the Crown. 


PAHT V. 

Of the Distribution of an Intestatb^s Property. 

{a.) When he has left lineal descendants. 

29. The rules for the distribution of the intestate’s property (after de- 
-ci , X, X -t. X. ducting the widow’s share, if he has left a widow) 

u es 0 is ri u ion. amongst his lineal descendants are as follows : — 

30- Where the intestate has left surviving him a child or children, but 
Where intestate has left lineal descendant through a de- 
child or children only. ceased child, the property shall belong to his sur*» 

viving child, if there be only one, or shall be equally divided apapng all hi^ 
surviving children. 
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31. Where the intestate has not left surviving him any child hut ha^ 

Where inteetete has left left a ^andchild or grandchildren, and ’no mom 
remote dfiSf>ATirJQ-nf. « j , i«ore 


no child, but grandchild or 
grandchildren. 


^ Where intestate leaves 
lineal descendants not all in 
same degree of kindred to 
him and those through whom 
the more remote descent are 
dead. 


MX gx-aiiucnuaren, and no more 
remote descendant through a deceased grandchild 

Illustrations, 

(a,) A has three children, and no more • John Mnrty rr 
before the father, John leaving two children Marv thrZ' 
wards A dies intestate, leaving those nine erandchihw’ 

"'Sf f*'*' Sffll “r 

father, leaving his wife pregnant. Then A’dip<« lAovn'n <^ies before his 

in due time a child of JoL is born. A^s propertV k 

Mary and such posthumous child. P P J be equally divided between 

32. In like manner the property shall go to the surviving lineal /!«« 

^ere intestate has left cendants who are nearest in deeree to the ! 

only great-grandchildren or where then- nr., .n ; X “®gree to the intestate, 

7-'^“ ” *" ^ 

33. If the intestate has left lineal descendants who do not all stand in 
the same degree of kindred to him, and the persons 

him S dir ^®®oended from 

mm are dead, the property shall be divided inf n 

such a number of equal shares as may correiTnd 

itita^n the lineal descendants of t£ 

kindred to him at his decease been ofthi 

to him, died before him, leaving lineal descendanfe^^t ^ degree of kindred 
^ one of such share; shall b^ airtted tolXl 
who stood in the nearest degree of kindred to the Itti^t 

BneJZtltYZ of such decea^d 

shalltrJg'ifSrv^T^^^^^^^ '-oal descendants 

ants, as thf case may be ;TcrsuiS cSild^TlT"'" 
lineal descendants always taking thp niore remote 

parents would have beerenSefto rest^vS-f or 

had survived the intestate. ^ ^ *"^0^ parent or parents 

Illustrations, 

John died, leaving four 

death of A intestate, one tSfd ^ Sm 7o Ke 

childien, and the remaining thiid to Mary’s one child!**^^’ ^0 John’s four 

deceased grandchild. pmpmty Is* divui'ed^^^t’*^'^®”’ *^^0 children of a 

allotted to each grandchilcf Tnd Ve SmSnL « one of which is 

between the two great-grandchildren. one-ninth is equally divided 

children, and one of ^John'ichildren^die^T^ ’ Henry. J ohn dies leaving four 

one child. A afterwards dies On'eThirZff-^^- Mary dies Telving 

Henry; ona-tbird to Mary’s child - nmi .1 - j • "® Propeity is allotted to 

of which is allotted to eacVofr Joh^’f thre^:*^- pwts one 

part IB equally divided betwee^John’s two grandchiHren* ' remaining 
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(5.) Where the Intestate has kft no lineal Descendants. 

34* Where an intestate has left no lineal descendants, the rules for the 
Eulea of distribution where distribution of his property (after deducting the 
intestate has left no lineal widow^s share, if he has left a widow) are as 
descendants, follows : 

Where intestate’s father 35. If the intestate^s father be living, he shall 

liwng. succeed to the property. 

36. If the intestate^s father is dead, but the intestate^s mother is living, 

Where intestate’s father ^here are also brothers or sisters of the in- 

but his mothei', bro- testate living, and there is no child living of any 
tflii, and sisters living. deceased brother or sister, the mother and each 

living brother or sister shall succeed to the property in equal shares. 

Illustration, 

A dies intestate, survived by his mother and two brothers of the full blood, 
Jolm and Henry, and a sister Maiy, who is the daughter of his mother, but not 
of his father. The mother takes one-fourth, each brother takes one-fourth, and 
Mary, the sister of half-blood, takes one-fonrth. ^ 

37. If the intestate’s father is dead, but the intestate’s mother is living, 

. X X X » XI. 8,nd if any brother or sister, and the child or 

dead, and his mother, a bro- children of any brother or sister who may have 
tlier or sister, and children died in the intestate’s lifetime, are also living, 
then the mother and each living brother or sister, 

^ ^ ' aiid the living child or children of each deceased 

brother or sister, shall be entitled to the property in equal shares, such 
children 'it more than one) taking in equal shares only the shares which 
their respective parents would have taken if living at the intestate’s death. 

Illustration, 

A, the intestate, leaves his mother, his brothers John and Henry, and also one 
child of a deceased sister Mary, and two children of <5-eorge, a deceased brothet' 
of the half-?blood, who was the son of his father, but not of his mother. The 
mother takes one-fifth, John and llemy each take one-fifth, the child of Mary 
takes one-fifth, and the two children of G-eorge divide the remaining one-fifth 
equally between them. 

38. If the intestate’s father is dead, but the intestate’s mother is living, 

Where intestate’s father brothers and sisters are all dead, but all or 

dead, and his mother and chil- any of them have left children who survived the 
or brother intestate, the mother and the child or children of 

or SIS er ivmg. deceased brother or sister shall be entitled to 

the property in equal shares, such children (if more than one) taking in equal 
shares only the shares which their respective parents would have taken if 
living at the intestate’s death. 

Illustration, 

A, the intestate, leaves no brother or sister, but leaves his mother and one child 
of a deceased sister Mary, and two children of a deceased brother George. The 
mother takes one-third, the child of Mary takes one-third and the children of Gtmrge 
divide the remaining one-third equally between them. 

Where intestate’s father 39. If the intestate’s father is dead, hut the 

dead, but his mother living, intestate’s mother is living, and there is neither 
sister, nor brother, nor sister, nor child of any brother or 
sister of the intestate^ the property shall bel<mg 
the mother. 

Sh 
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4:0. Where the intest&te has left neither lineal descendant, nor father, 
mere intestate has left, nor mother, the property is divided equally between 
neither lineal deseendant, nor his brothers and sisters and the child or children oi 
f Aher, nor mother. g<^(JhL of them as may have died before him, such 

clbildren (if more than one) taking in equal shares only the shares which their 
respective parents would have taken if living at the intestate’s dciath. 

Where intestate ha. left 41 . If the intestate left neither lineal des- 

neither lineal descendant, nor Cendant, nor parent, nor brother, nor sister, ms 
;^r©nt, nor brother, nor sister, property shall be divided equally among those of 
his relatives who are in the nearest degree of kindred to him. 

# 

lllustraiion$» 


(a) A, the intestate, has left a grandfather and a grandmother, and no other 
relative standing in the same or a nearer degree of kindred to him. They, being 
in the second degree, will be entitled to the property in equal shares, exclusive of 
any uncle or aunt of the intestate, uncles and aunts being only in the third degree. 

(5.) A, the intestate, has left a great-grandfather, or great-grandmother, and 
uncles and aunts, and no other relative standing in the same or a nearer degree of 
kindred to him. All of these, being in the third degree, shall take equal shares. 

A, the intestate, left a great-grandfather, andjmcle, and a nephew, but no 
relative standing in a nearer degree of kindred to him. All of these, being in the 
third degree, shall take equal shares, 

(d.) Ten children of one brother or sister of the intestate, and one child of 
another brotlier or sister of the intestate, constitute the class of relatives of the nearest 
degree of kindred to him. They shall each take one-eleventh of the property. 

42. Where a distributive share in the property of a person who has died 
Children’s advancements intestate shall be claimed by a child, or any des- 
not brought into hotchpot. Cendant of a child, of such person, no money, or 
other property which the intestate may, during his life, have paid, given, or 
settled to, or for the advancement of, the child by whom or by whose des- 
cendant the claim is made, shall be taken into account in estimating such 
distributive share, • 


PAET YI. 

Of the Effect of Marriage and Marriage-settlements on Property. 

43. The husband surviving his wife has the same rights in respect of 
Rights of widower and her property, if she die intestate, as the widow has 

widow respectively. in respect of her husband’s property, if he die in- 

testate. 

44. If a person whose domicile is not in British India marries in British 
Effect of mai’riage between India a person whose domicile is in British India, 

person domiciled, and one not neither party acquires by the marriage any rights 
aomiciled in BntM India. j,, any property of the other p^y not 

comprised m settlement made previous to the marriage, which he or she 
admire thereby if both were domiciled in British India at the time 
of the marriage. 

45. the pt'operiy of a minor may be settled in contemplation of marri^e, 
Bettlomant d minors j^o- P^n^ided the settlement be m’ade by the minor with 

in cdntctnT^lailon of the ^^obation of the minoris father, or, if he be 
mtiTiftge, deaM. absent ir6m British India, with the appro- 

bation of the High Oontt, 



x.] 


STJCOES$iIOK ACf. 


m 


PABT YIT.^ 


Op WiLiiS AND Codicils. 


Persons capable of making 46 . Every person o£ sound mind mi not ^ 
wills. minor may dispose of his property by will. 

Fxplanatim 1.— A married woman may dispose of by will any property 
which she could alienate by her own act during her life. 

Explanation 2. — Persons who are deaf, or dumb, or blind, are not hereby 
incapacitated for making a will if they are able to know what they do by it. 

Explanation 3, — One who is ordinarily insane may make a will during 
^ interval in which he is of sound mind. 

Explanation 4. — ISTo person can make a will while he is in such a stal^ 
of mind, whether arising from drunkenness, or from illness, or from any 
other cause, that he does not know what he is doing. 

lllustratiom. 


(a.) A pm perceive what w going on in his immediate neighbourhood, and can 
answer familiar questions, but has not a competent understanding as to the nature 
of his property, or the persons who are of kindred to him, or in whoso favour it 
would he proper that he should make his will. A cannot make a valid will. 

{b.) A executes an instrument purporting to be his will, but he does not under- 
stand the nature of the instrument nor theefiEect of its provisions. This instrument 
is not a valid will 

(e.) A, being very feeble and debilitated, but capable of exercising a judgmopt 
as to the proper mode of disposing of his property, makes a will. This is a valid 
will. 


Testamentary guardian. 


47 . A father, whatever his age may be, may, 
by will, appoint a guardian or guardians for his 
child during minority. 

48 . A will or any part of a will, the making of which has been caused 
Will obtained by fraud, by fraud Or coercion, or by such importunity as 
coercion, or importunity. takes away the free agency of the testator, is void. 


'Illustrations, 


(a.) A falsely and knowingly represents to the testator that the testator’s only 
child is dead, or that he has done some undutiful act, and thereby induces the testa- 
tor to make a will iu his (A’s) favour ; such will has been obtained by fraud, and 
is invalid. 

(5.) A by fraud and deception prevails upon the testator to bequeath a legacy 
to him. The bequest is void 

(c.) A, being a prisoner by lawful authority, makes his will. The will is not 
invalid by reason of the imprisonment. 

(d.) A threatens to slioot B, or to burnhis house, or to cause him to be aneated 
on a criminal charge, unless he makes a bequest in favour of C. B in consequence 
makes a bequest in favour of 0. The bequest is void, the making of it having 
been caused by coercion. 

(e.) A being of sufficient intellect, if undisturbed by the influence of others, to 
make a will, yet being so much under the control of B that bp is npt f free agent, 
makes a vnll dictated by B. It appears that he would not have executed the will 
but for fear of B. The will is invalid. 

(/.) A, being in so feeble a state of health as to be unable to resist importunity, 
is pressed by B to make a will of a certain purport, and does so merely to purchase 
peace, and in submission to B. The will is invalid. 


* Of this Fart, sections 46, 48, and 49, extend tp the -wills of Hindtis, Jamas, iil^, pid 
Buddhists in the Lower Frovincos and in the towns of Madras and Bombay. —Act pi ^876, 
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(g.) A being in such a stale of healUi as to bo capable of exercising bis own 
judgment and volition, B uses urgent intercession and persuasron with him to induce 
him to make a will of a certain purport. A, in consequence of the intercession and 
persuasion, but iu the free. exercise of bis judgment and volition, makes his will in 
the manner ’recommended by B. The will is not rendered invalid by the interces- 
sion and persuasion of B. 

(Ji.) A, with a view to obtaining a legacy from B, pays him attention, and 
flatters him, and thereby produces in him a capricious |}artiality to A. B, in con- 
sequence of such attention and flattery, makes his will, by which he leaves a legacy 
to A. The bequest is not rendered invalid by the attention and flattery of A. 

49. A will is liable to be revoked or altered by the maker of it at auy 
Will may be revoked or al- time when he is competent to dispose of his pr^ 
tered. 1^7 ’will. 


PABT Yin.* 

Of the Execution of IlNPRiviLEaBD Wills. 

60. Every testator, not being a soldier employed in an expedition or 
Execution of unprivileged engaged in actual warfare, or a mariner at sea, 

^flls- must execute his will according to the following 

rules — 

The testator shall sign or shall affix his mark to the will, or it 
shall he signed by some other person in his presence and by his direction. 

Second , — The signature or mark of the testator, or the signature of the 
person signing for him, shall be so placed that it shall appear that it was 
intended thereby to give effect to the writing as a will. 

Third , — The will shall be attested by two or more witnesses, each of 
whom must have seen the testator sign or affix the mark to the will, or have 
seen some other person sign the will in the presence and by the direction of 
the testator, or have received from the testator a personal acknowledgment 
of his signature or mark, or of the signature of such other person ; and each 
of the witnesses must sign the will in the presence of the testator, f but it 
shall not be necessary that more than one witness be present at the same 
time, and no paticular form of attestation shall be necessai-y. 

61. If a testator, in a will or codicil duly attested, refers to any other 
Incorporation of papers by document than actually written, as expressing any 

eferencQ. part of his intentions, such document shall be con- 

idered as forming a part of the will or codicil in which it is referred to. 


PART IX. 

Of Privileged Wills. 

52. Any soldier being employed in an expedition, or engaged in actual 
Privileged v^ill. warfare, or any mariner being at sea, may, if he 

’ lias completed the age of eighteen years, dispose 

of his property by a will made as is mentioned in the fifty -third section. 

Such wills are called privileged wills. 


W. P. 35. 
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lUuBtrations, 

(a.) A, the surgeon of a regiment, is actually emploj^ed in an expedition. He 
is a soldier actually employed in an expedition, and can make a privileged will, 

(&.) A is at sea in a merchant-ship, of which he is the purser. Ho is a mariner, 
and, being at sea, can make a privileged will * 

(c ) A, a soldier serving in the field against insurgents, is a soldier engaged in 
actual warfare, and as such can make a privileged will. 

(d.) A, a manner of a ship in the course of a voyage, is temporarily on shore 
while she is lying in haibour. He is, in the sense of the words used in this clause, 
a mariner at sea, and can make a privileged will. 

(e ) A, an admiral who commands naval ^force, but who lives on shore, and 
only occasionally goes on board his ship, is not considered as at sea, and cannot 
make a privileged will. 

(/) mariner serving on a military expedition, but not being at sea, is con- 
sidered as a soldier, and can make a privileged will. 

Mods of making, and rules 63. Privileged wills may be in writing, or 

for executing, privileged wills, may be made by word of mouth. 

The execution of them shall be governed by the following rules ; — 

Mrs^, — The will may be written wholly by the testator, with his own 
hand. In such case it need not be signed nor attested. 

Second, — It may be written wholly or in part by another person, and 
signed by the testator. In such case it need not be attested, 

Third , — If the instrument purporting to be a will is written wholly or 
in part by another person, and is not signed by the testator, it shall be con- 
sidered to be his will, if it be shown that it was written by the testator’s 
directions, or that he recognized it as his will. 

If it appear on the face of the instrument that the execution of it in 
the manner intended by him was not completed, the instrument shall not, by 
reason of that circumstance, be invalid, provided that his non-execution of it 
can be reasonably ascribed to some cause other than the abandonment of the 
testamentary intentions expressed in the instrument. 

Fourth, — If the soldier or mariner shall have written instructions for the 
preparation of his will, but shall have died before it could be prepared and 
executed, such instructions shall be considered to constitute his will. * 

Fifth. — If the soldier or mariner shall, in the presence of two witnesses, 
have given verbal instructions for the preparation of his will, and they shall 
have been reduced into writing in his lifetime, but he shall have died before 
the instrument could be prepared and executed, such instructions shall be 
considered to constitute his will, although they may not have been reduced 
into writing in his presence, nor read over to him. 

Sixth. — Such soldier or mariner as aforesaid may make a will by word 
of mouth by declaring his intentions before two witnesses present at the sam6 
time. 

Seventh. — A will made by word of mouth shall be null at the expiration 
of one month after the testator shall have ceased to be entitled to make a 
privileged will. 


PAHT X. 

Of the Attestation, Hevocation, Alteration, and Revival op Wills. 

54. A will shall not be considered as insufficiently attested by reason of 
Effect of gift to atteBting any benefit thereby given, eithei' by way of bequest 
wituesB, or by way of appointment, to any person attesting 

it, or to his or her wife or husband : 
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but the bequest or appointment shall be void so far as concerns the 
j>erson so attesting, or the wife or husband of such person, or any person 
claiming under either of them. 

Explanation . — A l^atee under a will does not lose his legacy by attest- 
ing a codicil which confirms the will. 

55. No person, by reason of interest in, or of his being an executor of, 
Witness not disqualified by a will, is disqualified as a witness to prove the exe- 

interest or by being executor, cution of the will or to prove the validity or in- 
validity thereof.* 

56. Every will shall be revoked by the marriage of the maker, except ^ 
Eevocation of will by testa- will made in exercise of a power of appointment, 

tor’s marri^e. when the property over which the power of ap- 

pointment is exercised would not, in default of such appointment, pass to his 
or her executor or administrator, or to the person entitled in case of intestacy. 

Explanation . — ^Where a man is invested with power to determine the 
Power of appointment disposition of property of which he is not the owner, 
defined. lie is said to have power to appoint such property. 

67 . No unprivileged will or codicil, nor any part thereof, shall be re- 
Eevocation of unprivileged voked otherwise than by marriage, or by another 
will or codicil. or codicil, or by some writing declaring an in- 

tention to revoke the same, and executed in the manner in which an unprivi- 
leged will is hereinbefore required to be executed, or by the burning, tearing, 
or otherwise destroying the same by the testator or by some person in his 
presence and by his direction, with the intention of revoking the same. 

lllmtrations. 

(a.) A has made an unprivileged will ; afterwaids A makes another unprivileged 
will which purports to revoke the first. This is a revocation. 

(h.) A has made an unprivileged will. Afterwards, A, being entitled to make 
a privileged will, makes a privileged will, which purports to revoke his unprivileged 
will. This is a revocation. 

- 58. No obliteration, interlineation, or other alteration made in any un- 
Bifeot of oUiteration, inter- privUeged will after the execution thereof, shall 
Kneation, or alteration in un- have any effect, except SO far as the words or mean- 
privileged will. shall have been thereby rendei’ed 

illegible or undiscernible, unless such alteration shall be executed in like 
manner as hereinbefore is required for the execution of the will ; save that 
the will, as so altered, shall be deemed to be duly executed if the signaturb 
of the testator and the subscription of the witnesses be made in the margin 
or on some other part of the will opposite or near to such alteration, or at 
the foot or end of or opposite to a memorandum referring to such alteration, 
and written at the end or some other part of the will. 

59. A privileged will or codicil may be revoked by the testator, by aia 
Eevocation of privileged unprivileged will or codicil, or by any act express- 
will or codicU. ing an intention to revoke it, and accompanied with 

such fortnalities as would be sufficient to give validity to a privileged will, or 
by the bimiing, tearing, or otherwise destroying the same by the testator, or 
by some person in his presence and by his direction, with the intention of 
revoking the same. 


* TO^ssctioti, and Hectieus 57--~fi0 tbofe mcluriv^, extend to the wills of Hindfis, &c., in 
the Lower Frovnaces and in the towns of Madras and Eombay.—Act ZXI. of 1876. " 
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Explanation . — In order to the rev-ocation of a privileged will or codicil 
"by an act accompanied with snch formalities as would he sufficient to give 
validity to a privileged will, it is not necessary that the testator should, at 
the time of doing that act, be in a situation which entitles him to make a 
privileged wrill. 


60. No unprivileged will or codicil, nor any part thereof, which shall 
T, . 1 ^ -n be in any manner revoked, shall be revived other- 

^ ^ wise than by the re-execution thereof, or by a 

codicil executed in manner hereinbefore required, and showing an intention 
to revive the same ; 


and when any will or codicil which shall be partly revoked, and after- 
Extent of revival of will or wholly revoked, shall be revived, such 

codicile partly revoked and revival shall not extend to so much thereof as 
afterwards wliolly revoked. shall have been revoked before the revocation of 


the whole thereof, unless an intention to the contrary shall be shown by the 
jvill or codicil 


PART XL 


Op the Oonsteuction op Wills.* 


61. It is not necessary that any technical words or terms of art shall 
be used in a will, but only that the wording shall 
be such that the intentions of the testator can be 
known therefrom. 


Wording of will. 


62. For the purpose of determining questions as to what person or what 
Enquiwsa to detormino property is denoted by any words used in a will, 
questions as to object or a Court must enquire into every material fact 
subject will. relating to the persons who claim to be interested 

under such will, the property which is claimed as the subject of disposition, 
the circumstances of the testator and of his family, and into every fact a 
knowledge of which may conduce to the right application of the words 
which the testator has used. 

Illustrations, 


(a.) A, by his will, bequeaths 1,000 rupees to his eldest 8on,f or to his youngest 
grandchild, or to his cousin Mary, A Court may make inquiry in order to ascertain 
to what person the description in the will applies. 

{b.) A, by his will, leaves to B his estate called Black Acre.” It may be 
necessary to take evidence in order to ascertain what is the subject-matter of the 
bequest ; that is to say, what estate of the testator's is called Black Acre. 

(c.) A, by his will, leaves to B “ the estate which he purchased of C.” It 
may be necessary to take evidence in order to ascertain what estate the testator 
purchased of 0. 

€3. Where the words used in the will to designate or describe a legatee, 
Misnomer or misdescription or a class of legatees, sufficiently show* what is 
of object. meant, an error in the name or description shall 

not prevent the legacy from taking effect. 

A mistake in the name of a legatee may be corrected by a description of 
him, and a mistake in the description of a legatee may be corrected by 
the name. 


* Of this Part, sections 61—77 (both inclusive) apply to the will of in^he 

Lower Provinces and in the town of Madras and Bombay.— Act XXI. of 1870. 
f See Act XXI. of 1870, s. 6. 
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llltistrations. 

(a,) A bequeaths a legacy “to Thomas, the second son^ of bis brother John.” 
The testator has an only bi other, named John,^ who has no son named Thomas, hot 
has a second son whose n.ime is William. William shall have the legacy, 

(b ) A bequeaths a legacy “to Thomas, the second son of his brother John.” 
The testator has an only brother, named John, whose fiist son is named Thomas, 
and whose second son is named William. Thomas shall have the legacy. 

(c.l The testator bequeaths his property “ to A and B, the legitimate children^ 
of 0.” 0 has no legitimate child, but has two illegitimate child len, A and B. The 
bequest to A and B takes effect, although they are illegitimate. 

(<f.) The testator gives his residuary estate to be divided among “ his seven 
children, and, proceeding to enumerate them, mentions six names only. This 
omission shall not prevent the seventh child from taking a share with the otlmrs* 

(e.) The testator, having six grandchildren,^^ makes a bequest to “ his six 
grandchildren,” and, proceeding to mention them by their Christian names, mentions 
one twice over, omitting another altogether. The one whose name is not mentioned 
shall take a share with the otheis. 

(/.) The testator bequeaths “ 1,000 rupees to each of the three children"^ of 
A.” At the date of the will, A has four children. Each of these four children"* 
shall, if he survives the testator, receive a legacy of 1,000 rupees. 

64. Where any word material to the full expression of the meaning 
When words may be sup- has been omitted, it may be supplied by the con- 
piled, text. 


Illustration, 

The testator gives a legacy of “five hundred ’* to his daughter A, and a legacy 
of “five hundred rupees ” to his daughter B. A shall take a legacy of five hun- 
dred rupees. 

65. If the thing which the testator intended to bequeath can be suffi- 
Eejeotion of erroneous par- ciently identified from the description of _ it given 

tioulars in description of in the will, but some parts of the description do 
subject. apply, such parts of the description shall be 

rejected as erroneous, and the bequest shall take effect. 

IllustratiGns. 

(a) k bequeaths to B “ his mar'sh-lands lying in L, and in the occupation of 
X.” The testator had marsh-lands lying in L, but had no marsh-lands in the occu- 
pation of X. The woids“in the occupation of X” shall be rejected as erioneous, 
and tlie marsh lands of the testator lying in L shall pass by the bequest. 

(h.) The testator bequeaths to A his zamindau of Rampiir ” He had an 
estate at Rampur, but it was a taluq, and not a zaminddri. The taluq passes by 
this bequest. 

66. If the will mentions several circumstances as descriptive of the 
When part of description l^hing which the testator intends to bequeath, and 

may not rejected as erro- there is any property of his in respect of which 
all those circumstances exist, the bequest shall be 
considered as limited to such property, and it shall not be lawful to reject 
any part of the description as erroneous, because the testator had other pro- 
perty to which such part of the description does not apply. 

Uxphnatiem . — In judging whether a case falls within the meaning of 
this section, any words which would be liable to rejection under the sixty- 
fifth section are^to be considered as struck out of the will 
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Illmtratiom- 

(a.) A bequeaths to B bis marsh-iands lying in L, and in the occupation of X.’* 
The testator had marsh4ands lying in L, some of which were in the occupation of X, 
and some not in the occupation of X. The bequest shall be considered as limited to 
such of the testator’s marsh-lands lying in L as were in the occupation of X. 

(h,) A bequeaths to B ** his marsh-lands lying in L, and in the occupation of X, 
comprising 1,000 bighis of lands/* The testator had niarsh-Iands lying in L, some 
of which were in the occupation of X, and some not in the occupation oiE X. The 
measurement is wholly inapplicable to the marsh-lands of either class, or to the 
whole taken together. The measurement shall be considered as struck out of the 
will, and such of the testator’s marsh-lands lying in L as were in the occupation of 
X shall alone pass by the bequest. 

67* Where the words of the will are unambiguous, but it is found by 
' Extrinsic evidence admis- extrinsic evidence that they admit of applications, 
®ible^ in case of latent am- one only of which can have been intended by the 
biguity. testator, extrinsic evidence may be taken to show 

which of these applications was intended. 

Illustrations* 

(a*) A man, having two cousins of the name of Mary, bequeaths a sum of money 
to “ his cousin Mary.*’ It appears that there are two persons, each answering the 
description in the will. That description, therefore, admits of two applications, only 
one of which can have been intended by the testator. Evidence is admissible to 
show which of the two applications was intended. 

(5.) A, by his will, leaves to B ‘‘his estate called Sultanpur Khurd ** It turns 
out that he had two estates called Sultanpur Khurd. Evidence is admissible to show 
which estate was intended. 

Extrinsic eridenoe inadmis- 68. Where there is an ambiguity or deficiency 

aSble in cases of patent am- on the face of the will, no extrinsic evidence as to 
biguity or deficiency. intentions of the testator shall be admitted. 

Illustrations* 

(a.) A man has an aunt Caroline and a cousin Mary, and has no aunt of the 
name of Mary. By his will he bequeaths 1,000 rupo ‘s to “ his aunt Caroline ** and 
1,000 rupees “to his cousin Mary,** and afterwards bequeaths 2,000 rupees to his 
before-mentioned aunt Mary.” There is no p«-rson to whom the desciiption given in 
the will can apply, and evidence is not admissible to show who was meant by “ bis 
before-mentioned aunt Mary.** The bequest is therefore void for uncertainty under 
the seventy-sixth section. 

(k) A bequeaths 1,000 rupees to , leaving a blank for the name of tha 

legatee. Evidence is not admissible to show what name the testator intended to 
insert. 

(e.) A bequeaths to B rupees, or “ his estate of Evidence is not 

admissible to show what sum or what estate the testator intended to insert. 

69. The meaning of any clause in a will is to be collected from the 
Meaning of clause to be entire instrument, and all its parts are to be con- 
eolleeted from entire will. strued with reference to each other ; and for this 
purpose a codicil is to be considered as part of the will. 

Illustrations, 

(a.) The testator gives to B a specific fund or property at the death of A, and. 
by a subsequent clause gives the whole of his property to A, The effect of the 
several clauses taken together is to vest the specific fund or property in A for life, 
and after his decease in B ; it appearing from the bequest to B that the testator meant 
to use, in a restricted sense, the words in which be describes wbat he gives to A. 

, o {k) Where a testator, having an estate, one part of which is called Black Acre, 
the whole of his estate to A, and in another ^art of his will bequeaths 
BlacS^fere to B, the latter bequest is to be read as an exception out of the first, as if 
he had said, ‘‘ I give Black Acre to B, and all the rest of my estate to A.” 

9 n "If. 
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70. General words may be understood in a restricted sense where it may 
Wh-ea words may be rnider- collected from the will that the testator meant 
stood m Restricted sense, and to use them in a restricted sense ; and words may 
nsu^ ^ wider than understood in a wider sense than that which 
they usually bear, where it may be collected from 
the other words of the will that the testator meant to use them in such 
wider sense. 

Illu8t7*ations, 

(a.) A testator gives to A his farm in the occupation of B,” and to C “ all his 
marsh-lands in Part of the farm in the occupation of B consists of marsh-lands 
in L, and the testator also has other marsh-lands in L. The general words, all his 
marsh-lands in L/’ are restricted by the gift to A. A takes the whole of the farm 
in the occupation of B, including that portion of the farm which consists of marsh- 
lands in L. 

(h) The testator (a sailor on ship-hoard) bequeathed to his mother his gold ring, 
buttons, and chest of clothes, and to his friend A (a ship-mate) his j’ed box, clasp- 
knife, and all things not before bequeathed. The testator’s share in a house does 
not pass to A under this bequest. 

(c.) A, by his will, bequeathed to B all his household-furniture, plate, lineiv 
china, books, pictures, and all other goods of whatever kind ; and afterwards be- 
queathed to B a specified part of his property. Under the first bequest, B is en- 
titled only to such articles of the testator’s as are of the same nature with the 
articles therein enumerated. 


71 Where a clause is susceptible of two meanings, according to one of 
Which of two possible con- which it has some effect, and according to the other 
struotions preferred. it can have none, the former is to be preferred. 


No part rejected, if it can 72. No part of a will is to be rejected as 

be reasonably construed. destitute of meaning if it is possible to put a rea- 
sonable construction upon it. 

73 . If the same words occur in different parts of the same will, they 
Interpretation of words re- “^^st be taken to have been used everywhere in 
peated in different parts of the same sense, unless there appears an intention 
wiii* ' to the contrary. 


Testator’s intentions to be 74. The intention of the testator is not to 

effectuated as far as possible, be set aside because it cannot take eflfect to the 
full extent, but eifect is to be given to it as far as possible. 


Illustration, 


The testator, by a will made on his death-bed, bequeathed all his property to 
C D for life, atid after his decease to a certain hospital. The intention of the testator 
cannot take effect to its full extent, because the gift to the hospital is void under 
the hundred and fifth section, but it shall take effect so far as regards the gift to C D* 

75. Where two clauses or gifts in a will are irreconcilable, so that they 
The last of two inconsistent cannot possibly stand together, the last shall pre- 
clauses prevails. vail. 


Illustrations, 

(a.) The testator, by the first clause of his will, leaves his estate of Edmnagar 
to A,” and, by the last clause of his will, leaves it to B and not to A.” B shall 
have it. 

(5.) If a man at the commencement of his will gives his house to A, and at 
the close of it directs that his house shall be sold and the proceeds invest^ for the 
benefit of B, the latter disposition shall prevail. 


% 
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Will or bequest void for 76. A will or bequest not expressive of any 
uncertainty. definite intention is void for uncertainty. 

i 

Illustration, 

If a testator says, “ I bequeath goods to A or, I bequeath to A or, ‘‘ I 
leave to A all the goods mentioned in a schedule,'* and no schedule is found ; or, “I 
bequeath * money,’ ‘ wheat,* * oil,’ ” or the like, without saying how much, this is 
void. 

77. The description, contained in a will, of property, the subject of gift, 

Words describing subject unless a contrary intention appear by the 

refer to property answering will, be deemed to refer to and comprise the pro- 
description at testator's death, perty answering that description at the death of 
the testator. 

78. Unless a contrary intention shall appear by the will, a bequest of 
Power of appointment exe- the estate of the testator shall be construed to 

cuted by general bequest. include any property which he may have power to 
appoint by will to any object he may think proper, and shall operate as an 
execution of such power ; 

and a bequest of property described in a general manner shall be con- 
strued to include any property to which such description may extend, which 
he may have power to appoint by will to any object he may think proper, 
and shall operate as an execution of such power. 

79. Where property is bequeathed to or for the benefit of such of 
Implied gift to objects of cerfcaiu objects as a specified person shall appoint, 

power in default of appoint- or for the benefit of certain objects in such pro- 
portions as a specified person shall appoint ; an4 
the will does not provide for the event of no appointment being made ] if 
the power given by the will be not exercised, the property belongs to all the 
objects of the power in equal shares. 

Illustration, 

A, by his will, bequeaths a fund to his wife for her life, and directs that at her 
death it shall be divided among his children in such proportions as she shall appoint. 
The widow dies without having made any appointment. The fund shall be divided 
equally among the children. 

80. Where a bequest is made to the ‘‘heirs,” or “right heirs,” or 
Bequest to “heirs," &c , “relations,” or “ nearest relations,” or “family,” 

of particular person without or “kindred,” or “nearest of kin,” or “ next-of- 
qualifyiug terms kill,” of a particular person, without any quali- 

fying terms, and the class so designated forms the direct and independent 
object of the bequest, the property bequeathed shall be distributed as if it 
had belonged to such person, and he had died intestate in respect of it, 
leaving assets for the payment of his debt independently of such property. 

Illustrations, 

(a.) A leaves his property “ to his own nearest relations.” The property goes 
to those who wonld be entitled to it if A had died intestate, leaving assets for the 
payment of his debts independently of such property. 

(b.) A bequeaths 10,000 rupees •* to B for his life, and after the death of B, to 
his own right heirs.’’ The legacy after B’s death belongs to those who would be 
entitled to it if it had formed part of A’a unbequeathed property 

(c.) A leaves his property to B j hu^ if B dies before him, to B’s next..of-kin ; 
S dies before A ; the property devolves as if it had belonged to B, and, he had diedf 
intestate, leanng assets for the payment of his debts mdependently of such property. 
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(rf.) A. leaves 10.000 rupees ** to B for liis life, aud after Ills decease, to tlie lieirs 
of 0/’ The legacy goes as if it had belonged to C, and he had died intestate, leav- 
ing assets for the payment of his debts independently of the legacy. 

81 * Where a bequest is made to the “ representatives, ” or “ legal repre- 
Bequest to “ represeuta- sentatives, ” or “ personal representatives, ” or exe- 
lives, & 0 ., of particular per- cutors or administrators^’ of a particular person^ 
and the class so designated forms the direct and 
Independent object of the bequest, the property bequeathed shall be distri- 
buted as if it had belonged to such person, and he had died intestate in re- 
spect of it* 

Illustration, 

A bequest is made to the legal repi^esentatives^’ of A. A has died intestate 
and insolvent B is his administrator. B is entitled to receive the legacy, and shall 
apply it in the first place to the discharge of such part of A^s debts as may remain 
unpaid: if there beany surplus, B shall pay it to those persons who. at A's death 
would have been entitled to receive any property of A's which might remain after 
payment of his debts, or to the representatives of such persons. 

82 . Where property is bequeathed to any person, he ia entitled to the 
Bequest without words of ^hole interest of the testator therein, unless it 

limitation. appears from the will that only a restricted interest 

was intended for him."^ 

83 . Where px’operty is bequeathed to a person, with a bequest in the 

^ i.. alternative to another person or to a class of per- 

eques in a ema we. ^ c^^^trary intention does not appear by 

the will, the legatee first named shall be entitled to the legacy, if he be alive 
at the time when it takes effect ; but if he be then dead, the person or class 
of persons named in the second branch of the alternative shall take the 
legacy* 

lUusiraiions, 

(a.) A bequest is made to A or to B. A survives the testator. B takes nothing, 

(&,) A bequest is made to A or to B. A dies after the date of the will, and 
before the testator. The legacy goes to B* 

(c.) A bequest is made to A or to B. A is dead at the date of the will. The 
legacy goes to B. 

(d) Property is bequeathed to A or his heirs. A survives the testator, A takes 
the property absolutely. 

(e ) Property is bequeathed to A or his nearest of kin. A dies in the lifetime 
of the testator. Upon the death of the testator, the bequest to A’s nearest of kin 
takes effect. 

(/) Pro|)erty is bequeathed to A for life, and after his death to B or his heirs. 
A and B survive the testator. B dies iu A’s lifetime. Upon A 's death the bequest 
to the heirs of B takes effect. 

(^.) Property is bequeathed to A for life, and after his death to B or his heirs. 
B dies in the testator's lifetime. A survives the testator. Upon A’s death the be- 
quest to the heirs of B takes effect. 

84 Where property is bequeathed to a person, and words are added 
Effect of words describing which describe a class of persons, but do not denote 
a class added to bequest to a them as direct objects of a distinct and independent 
^ gift, such person is entitled to the whole interest 
of the testator therein, unless a contrary intention appears by the will. 


^ This section, and sections 83 and 85, apply to the wills of Hindus, &o., in the Lower 
Provinces and in the towns of Madras and Bombay.— Aot X^T. of 1870* 
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IllustratiofiB. 

(a.) A bequest is made — 

to A and bis children, ‘ 

to A and his children by his present wife, 

to A and his heirs, ^ ^ 

to A and the heirs of his body, 

to A and the heirs male of his body, 

to A and the heirs female of his body, 

to A and his issue, 

to A and his family, 

to A and his descendants, 

to A and his representatives, 

to A and his personal representatives, 

to A, his executors, and administrators. 

In each of these cases, A takes the whole interest which the testator had in the 
property. 

(h) A bequest is made to A and his brothers. A and his brothers are jointly, 
entitled to the legacy. 

(c.) A bequest is made to A for life, and after his death to his issue. At the 
death of A the property belongs in equal shares to all persons who shall then answer, 
the description of issue of A. 

85. Where a bequest is made to a class of persons under a general de- 
Beiiuest to class of persons scription only, no one to whom the words of the 
under general description description are not in their ordinary sense appli- 
cable shall take the legacy. 


Construction of terms. 


86- The word clildren ” in a will applies only 
to lineal descendants in the first degree ; 

the word “ grandchildren applies only to lineal descendants in the second 
degree of the person whose “ children ” or “grandchildren ’’ are spoken of ; 

the words “ nephews and “ nieces ” apply only to children of brothers 
or sisters ; 

the words “ cousins/^ or “first cousins,” or “ cousins-german,” apply gnly 
to children of brothers or of sisters of the father or mother of the person 
whose “ cousins,” or “first cousins,” or “ cousins-german,” are spoken of ; 

the words “ first cousins once removed ” apply only to children of cousins- 
german, or to cousins-german of a parent of the person whose “ first cousins 
once removed ” are spoken of ; 

the words “ second cousins ” apply only to grandchildren of brothers or 
of sisters of the grandfather or grandmother of the person whose “ second 
cousins ” are spoken of ; 

the words “ issue ” and “descendants” apply to all lineal descendants 
whatever of the person whose “ issue ” or “ descendants ” are spoken of. 

Words expressive of collateral relationship apply alike to relatives of ^ 
full and of half-blood. 

All words expressive of relationship apply to a child in the womb who 
is afterwards born alive. 


87. In the absence of any intimation to the contrary in the will, the 

Words expressing relation- “ daughter,” or any word 

sMp denote only legitimate which expresses relationship, IS to be understood 
relatives, or, failing such, re- as denoting only a legitimate relative, or where 
latwesreputed legrtamate. ^ legitimate relative, a person who 

has acquired, at the date of the will, the reputation of being such relative. 

Illustrations, 


(a.) A, having three children, B, C, and D, of whom B and C are legitimate, 
aud D is illegitimate, leaves his property to be equally divided among ** his children.” 
The property belongs to B and G in equal shares, to the exclusion of D, 


i 
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. (M A. liaTlng a niece of ille^tftoate birth, who has acquired the reputation of 
being his mece, and having no legitimate niece, bequeaths a sum of money to his 
niece. The illegitimate niece is entitled to the legacy. ^ 

, A, having in his will enumerated his children, and named as one of them B 
who 18 illegitimate, leaves a legacy to “ his said children." B will take a share in 
the legacy along with the legitimate children. ^ 

•11 ^ “children of B." B is dead, and has left none but 

illegitimate children. M those who had, at the date of the will, acquired the repu- 
tation ot being the children of B, are objects of the gift ^ 

. j children of B.” B never had any legiti- 

mate child. C and p h^, at the of the will, acquired the reputation of being 
children of B. After the date of the will, and before the death of the testator, I 
F were born, and acquired the reputation of being children of B. Only 0 and 
D are objects of the bequest. ^ **uu 

T! I, 9^'^ A makes a bequest in favour of his child by a certain woman, not his wife 

r.„l,ll..cl Ws Ik. oblM of A bj Ik. 

Zf TkXli” “■ *” •' * — 

(A) A makes a bequep in favour Of the child of which a certain woman, not 
married to him, is pregnant. The bequest is valid. 

88.* Where a will purports to make two bequests to the same person. 
Rules of construction where ^ question arises whether the testator in- 

CeKtme pS^on make the second bequest, instead of or 

.sv . , 1 , 4 . 1 , * A ? addition to the first ; if there is nothing in the 

^11 to show what he intended, the following rules shall prevail in determin- 
ing the construction to be put upon the will : 

1 specific thing is bequeathed twice to the same 

legatee s the same will or in the will and again in a codicil, he is entitled 
to receive that specific thmg only. 

iSW.-Where one and the same will or one and the same codicil 
purports to make, in two places, a bequest to the same person of the same 
q^ntity or amount of anything, he shall be entitled to one such log^y 

Thwd.— Whore two legacies of unequal amount are given to the same 
per^n in the same will, or in the same codicil, the legatee is entitled to 

_ F^Hk-Wheve two legacies, whether equal or unequal in amount are 
given to the same legatee, one by a will and the other by a codicil, oTUch 
by a different codicil, the legatee is entitled to both legacies. 

a Aot include 

Illustrations, 

(o.) p having ten shares, and no more, in the Bank of Beno-al made bis will 

and I bequ 0 ath my ten shares in the Bank of Benffal tn R ’’ R i«s ^ rj • i * 
to receive A’s ten shai-es in the Bank of Bengal ^ ® ® 

,i», «a ih.»b,f .(te g ".g*S, t“.5l k. k..nS£?, “r.”*; • r*”'* 

which was given hhohjB. C can olifim notoin^^^^^^^ the diamond ring 

was given to A by B. ” except the diamond nng which 


to tho wills of Hindds, &c,. in 
>ay. -Act XXI. of 187a. * 


* This potion, and sections 89—103 

the liower JProvmces and in the towns of 
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(<?.) A, by bis will, bequeaths to B tbe sum of 5,000 lupees, aud afterwards, ia 
tbe same will, repeats tbe bequest iu tbe same words. B is entitled to one legacy of 
5,000 1 upees only, 

(d.) A, by his will, bequeaths to B the sum of 5,000 rupees, and afterwards, by 
tbo same will, bequeaths to B the sum of 6,000 rupees. B is entitled to 11,000 
rupees. 

(e.) A, by bis will, bequeaths to B 5,000 rupees, and by a codicil to tbe will be 
bequeaths to him 5,000 rupees. B is entitled to receive 10,000 rupees. 

(/. ) A, by oue codicil to his will, bequeaths to B 6,000 rupees, and, by another 
codicil, bequeaths to him 6 000 rupees. B is entitled to receive 11,000 rupees. 

(y ) A, by his will, bequeaths “ 500 rupees to B because she was his nurse,’’ and 
in another part of the will bequeaths 500 rupees to B “ because she went to Bngland 
with his children.” B is entitled to receive 1,000 rupees. 

(A.) A by his will, bequeaths to B the sum of 5,000 rupees, aud also, in another 
part of the will, an annuity of 400 rupees. B is entitled to both legacies. 

(i.) A, by bis will, bequeaths to B the sum of 5,000 rupees, and also bequeaths 
to him the sum of 5,000 rupees if he shall attain the age of 18. B is entitled ab-s 
solutely to one sum of 5,000 rupees, and takes a contingent interest in another sum 
of 5,000 rupees. 

89 A residuary legatee may be constituted by any words that show an 
Constitution of residuary intention on the part of tbe testator that the per- 
legatee. son designated shall take the surplus or residue of 

his property. 

Illustrations, 


(ct) A makes her will, consisting of several testamentary papers, in one of which 
are contained the following words : “ I think there will be something left, after all 
funeral expenses, &c., to give to B, now at school, towards equipping him to any 
profession he may hereafter be appointed to.” B is constituted residuary legatee. 

(5.) A makes his will, with the following passage at the end of it : ‘‘I believe 
there will be found sufficient in my banker’s hands to defray and discharge my debts, 
which I hereby desire B to do, and keep the residue for her own use and pleasure. 
B is constituted the residuary legatee. 

(c ) A bequeaths all bis property to B, except certain stocks and funds, which 
he bequeaths to C- B is the residuary legatee. 


90* Under a residuary bequest, the legatee is entitled to all property 
Property to which residuary belonging to the testator at the time of his death, 

legatee entitled. of which he has not made any other testamentary 

disposition which is capable of taking effect. 

Illustration, 

A, by his will, bequeaths certain legacies, one of which is void under the hun- 
dred and fifth section, and another lapses by the death of the legatee. He bequeaths 
the residue of his property to B. After the date of his will, A purchases a zamin- 
dari, which belongs to him at the time of his death, B is entitled to the two 
legacies and the zamindaii as part of the residue. 

91. If a legacy he given in general terms, without specifying the time 
Time of vesting of legacy when it is to he paid, the legatee has a vested 

in general terms. interest in it from the day of the death of the 

testator, and if he dies without having received it, it shall pass to his repre- 
sentatives. 


92. If the legatee does not survive the testator, the legacy cannot take 
1 1 effect, but shall lapse and form part of the residue 

In ^hat ca,e legacy lapaes. testator’s property, unless it appear by the 

will that the testator intended that it should go to some other person. 

In order to entitle the representatives of the legatee to receive the 
^f 9 x?y, it must be proved that he survived the testator. 
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Illustrations* 

(a.) The testator bequeaths to B " 500 rupees which B owes him.” B dies before 
the testator ; the legacy lapses. 

(b) A bequest is made to A and his children.* A dies before the testator, or 
happens to be dead when the will is made. The legacy to A and his children lapses. 

(c.) A legacy is given to A, and in case of his dying before the testator, to B, 
A dies before the testator. The legacy goes to B. 

(d*) A sum of money is bequeathed to A for life, and after his death to B 
A dies in the lifetime of the testator ; B survives the testator. The bequest to B 
takes effect. 

(e.) A sum of money is bequeathed to A on his completing his eighteenth 
year, and in case he should die before he completes his eighteenth year, to B. A 
completes his eighteenth year, and dies in the lifetime of the testator. The legacy 
to A lapses, and the bequest to B does not take effect. 

(/.) The testator and the legatee perished in the same shipwreck. There is no 
evidence to show which died first. The legacy will lapse. 

Legacy does not lapse if 93. If a legacy be given to two persons jointly, 

one of two joint legatees die and one of them die before the testator, the other 
before testator. legatee takes the whole. 

Illustration. 

The legacy is simply to A and B. A dies before the testator. B takes the 
legacy. 

94. But where a legacy is given to legatees in words which show that 
Effect of words showing testator intended to give them distinct shares 
testator’s intention to give of it, then if any legatee die before the testator, 
distinct shares. much of the legacy as was intended for him 

shall fall into the residue of the testator’s property. 

Illustration. 


A sum of money is bequeathed to A, B, and 0, to be equally divided among 
them. A dies before the testator. B and C shall only take so much as they would 
have had if A had survived the testator. 

95* Where the share that lapses is a part of the general residue 
When lapsed share goes as bequeathed by the will, that share shall go as 
undisposed of. undisposed of. 

Illustration. 


The testator bequeaths the residue of his estate to A, B, and C, to be equally 
divided between them. A dies before the testator. His one-third of the residue 
goes as undisposed of. 

96- Where a bequest shall have been made to any child* or other 
wu -K liiieal descendant of the testator, and the legatee 

child or lineal descendant Shall die m the lifetime 01 the testator, but any 
docs not lapse on his death lineal descendant of his shall survive the testator, 
in testator’s lifetime. bequest shall not lapse, but shall take effect as 

if the death of the legatee had happened immediately after the death of the 
testator, unless a contrary intention shall appear by the will. 


Illustration. 


A makes his will, by which he bequeaths a sum of money to Ms son* B for his 
own absolute use and benefit. B dies before A, leaving a son C who survives A, 
and having made his will, whereby he bequeaths all his property fo his widow I>. 
Tbe money goes to D. 


». V'^ 
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97 . Where a bequest is made to one person for the Benefit of anotiier, 
Bequest to A for benefit of the legacy does not lapse by the death, in the 

B does not lapse by A’sderfbt, testator^s lifetime, of the person to whom the 
bequest is made. 

98 . Where a bequest is made simply to a described class of persons, the 
Snrvivorabi^ in case of be- thing bequeathed shall go only to such as shall be 

quest to described class. alive at the testator's deAth. 

Exception , — If property is bequeathed to a class of persons described as 
standing in a particular degree of kindred to a specified individual, but their 
possession of it is deferred until a time later than the death of the testator, 
by reason of a prior bequest or otherwise, the property shall at that time go 
to such of them as shall be then alive, and to the representatives of any of 
them who have died since the death of the testator. 

lllmtrations* 

(a.) A bequeaths 1,000 rupees to “ the children* of B” without saying when it 
is to be distributed among them. B had died previous to the date of the will, 
leaving three childien, 0, D, and E. E died after the date of the will, but before 
the death of A. C and D survive A. The legacy shall belong to C and D, to the 
exclusion of the representatives of E. 

(A) A bequeaths a legacy to the children* of B. At the time of the testator's 
death, B has no children. The bequest is void. 

(c.) A lease for years of a house was bequeathed to A for his life, and after 
his decease to the children* of B. At the death of the t^tator, B had two children 
living, C and D ; and he never had any other child. Afterwards, during the life- 
time of A, C died, leaving E his executor. D has survived^. D and E are jointly 
entitled to so much of the leasehold terra as remains upexpired. 

(cf.) A sum of money was bequeathed to A for her life, and after her decease 
to the children* of B. At the death of the testator, B had two children living, 0 and 
B, and after that event, two children, E and F, were born to B. C and E died in the 
lifetime of A, C having made a will, E having made no will. A has died, leaving 
D and F surviving her. The legacy is to be divided into four equal parts, one of 
which is to be paid to the executor of C, one to D, one to the administrator of E, 
and one to F. 

(e.) A bequeaths one-third of his lands to B for bis life, and after his decease 
to the sisters of B. At the death of the testator, B had two sisters living, C and B, 
and after that event another sister E was born. G died during the life of B ; B and 
E have survived B. One- third of A’s lands belongs to D, E, and the representa- 
tives of 0, in equal shares. 

(/.) A bequeaths 1,000 rupees to B for life, and after his death equally among 
the children * of 0. Up to the death of B, C had not had any child. The bequest 
after the death of B is void. 

(y.) A bequeaths 1,000 rupees to ‘^all the children * born or to be born ” of B, 
to be divided among them at the death of C. At the death of the testator, B has 
two children living, D and E After the death of the testator, but in the lifetime 
of 0, two other children, F and Gr, are born to B. After the death of C, another 
child is born to B. ’ The legacy belongs to B, E, F, and Q-, to the exclusion of the 
after-born child of B. 

(h,) A bequeaths a fund to the children* of B, to be divided among them when 
the eldest shall attain majority. At the testator’s death, B had one child living, 
named 0. He afterwards had two other children, named D and E. E died, but 0 
and B were living when C attained majority. The fund, belongs to C, D, and the 
representatives of E, to the exclusion of any child who may be born to B after C’s 
attaining majority. 
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cular description, who is not 
in existence at testator s 
death. 
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PART XII. 

Of Void Bequests. 

99 . Where a bequest is made to a person by 
a particular description, and there is no person in 
existence at the testator’s death -who answers the 
description, the bequest is void. 

Exception.— li property is bequeathed to a person described as standing 
in a pSular degree of kindred to a specified individual, but his possession 
of it is deferred until a time later than the death of the testator, by reason 
3 a prior bequest, or otherwise ; and if a person answenng the descriptmn 
is alive at the death of the testator, or comes into existence between that 
event and such later time, the property shall, at such later time, go to that 
person, or, if he he dead, to his representatives. 


Illustrations, 

(a.) A bequeaths 1,000 rupees to the eldest son« of B. At the death of the 

and after his death to the. eldest 
son* of C It the death of the testator, C had no son. Afterwards, dnnng the 
iffe of B a son is born to C. Upon B’s death, the legacy goes to C s son. 

fc 1 A bequeaths 1,000 rupees to B for life, and after his death to. the eldest 
son* of C. A the death of the testator, C had no son ; afterwards, during the li^ 
3 B, a son, named D, is feorn to C. D dies, then B .dies. The legacy goes to the 

representa^iv^of a ^ Greenaore to B for life, and at his decease to the 

eldest son® of n. Up^to the death of B, C has had no son. The bequest to C 8 

eldest so j noo rupees to the eldest son® of C, to be paid to him after 

tho death of B At the death of the testator, 0 has no son. but a son is afterwards 
born to him during the life of B, and is alive at B’s death. C’s son is entitled to 
the 1,000 rupees. 

100 * Where a bequest is made to a person not in existence at the time 
. . of the testator’s death, subject to a prior bequest 
oxtatenTO^UeS^sTeath, contained in the will, the later bequest shall be 
subject to prior bequest, void, unless it comprises the whole of the remain- 

ing interest of the testator in the thing bequeathed. 

Illustrations, 


(a.) Property is bequeathed to A for his life, and after his death to his eldest 
son* fm* after the death of the latter to his eldest son. At the time of the 

testator’s death, A has no son. Here the bequest to A’s eldest son is a bequest to a 
person not in existence at the testator’s death. It is not a bequest of the whole 
interest that remains to the testator. The bequest to A’s eldest son for his life is 

(h.) A fund is bequeathed’to A for bis life, and after his death to his dpghters. 
A survives the testator. A has daughters, some of whom were not in existence at 
the testator’s death. The bequest to A’s daughters comprises the whole interest 
that remams to the testator in the thing bequeathed. The bequest to A’s daughters 

(^*) A feind is bequeathed to A for his life, and after his death to his daughters, 
with a llreeriin that, if any of them marries under the age of eighteen, her portion 
shall be settled, so that it may belong to herself for life, and may be divisible among 
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her children^ after her death. A has no daughters living at the time of the testator’s 
death, but has daughters born afterwards wlio survive him. Here the direction for 
a settiement has the eifect, in the case of each daughter who marries under eighteen, 
of substituting for the absolute bequest to her a bequest to her merely for her life ; 
that is to say, a bequest to a person not in existence at the time of the testator’s 
death of something which is less than the whole interest that remains to the testator 
in the thing bequeathed. The direction to settle the fund is void. 

(d) A bequeaths a sum of money to B for life, and directs that, upon the death 
of B, the fund shall be settled upon his daughtersy so that the portion of eacjj 
daughter may belong to herself for life, and may be divided among her children® 
after her deith. B has no daughter living at the time of the testator’s death. In 
this case the only bequest to the daughters of B is contained in the direction to 
settle the fund, and this direction amounts to a bequest, to persons not yet born, of 
a life-interest in the fund, that is to say, of .something which is less than the whole 
interest that remains to the testator in the thing bequeathed. The direction to settle 
the fund upon the daughters of B is void. 

101. iTo bequest is valid whereby the vesting of the thing bequeathed 

„ , . , , may be delayed beyond the lifetime of one or more 

u 0 agams perpe ui y. persons living at the testator’s decease, and the 
minority of some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the thing bequeathed is to 
belong, 

Illustraiions, 

(a.) A fund is bequeathed to A for his life, and after his death to B for his life, 
and after B’s death to such of the sons’'’' of B as shdll first attain the age of 25. A 
and B survive the testator. Here the son of-B who shall first attain the age of 25 
may be a son born after the death of the testator ; suchf son may not attain 25 until 
more than 18 years have elapsed from the death of the longer liver of A and B ; 
and the vesting of the fund may thus be delayed beyond the lifetime of A and B, 
and the minority of the sons of B. The bequest after B’s death is void. 

(6.) A fund is bequeathed to A for his life, and after his death to B for his 
life, after B’s death to such of B’s sons'’' as shall first attain the age of 25. B 
dies in the lifetime of the testator, leaving one or more sons. In this case the 
sons of B are persons living at the time of the testator’s decease, and the time 
when either of them will attain 25 necessarily falls within his own lifetime. The 
bequest is valid. 

(c ) A fund is bequeathed to A for his life, and after his death to B for his 
life, with a direction that after B’s death it shall be divided amongst such of B's 
children**^ as shall attain the age of 18 ; but that, if no child of B shall attain that 
age, the fund shall go to G. Here the time for the division of the fund must 
arrive at the latest at the expiration of 18 years from the death of B, a pei^orr 
living at the testator’s decease. Ail the bequests are valid. 

(c?,) A fund is bequeathed to trustees for the benefit of the testator’s daughters,# 
with a direction that, if any of them marry under age, her simre of the fund shal 
be settled so as to devolve after her death upon such of her children^ as shall attain 
the age of 18. Any daughter of the testator to whom the direction applies must 
be in existence at this decease, and any portion of the fund which may eventually 
be settled as directed must vest not later than 18 years from the death of the 
daughter whose share it was. All these provisions are valid, 

102. If a bequest is made to a class of persons,' with regard to some of 
Bequest to a class, some whom it is inoperative by reason of the rules 

of whom may come under contained in the two last preceding sections, or 
rules in seotions 100 and 101. gf g^gjj Request gi^all be wholly void, f 


* Sms. 6, Act XXI., 1870. 
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Illmtrations. 

(a,) A fund is bequeathed to A for life, and after his death to all his children^ 
who shall attain the age of 25. A survives the testator, and has some children 
living at the testator’s death. Each child of A"s living at the testator's death must 
attain the age of 25 (if it all) within the limits allowed for a bequest. But A may 
have children after the testator's decease, some of whom may not attain the age of 
25, until more than 18 years have elapsed after the decease of A. The bequest to 
A’s children, therefore, is inoperative as to any child born after the testator’s death; 
and as it is given to all his children as a class, it is not good as to any division of 
that class, but is wholly void, 

(h.y A fund is bequeathed to A for his life, and after his death to B, 0, D, and 
all other the children® of A who shall attain the age of 25. B, 0, and D are 
children of A living at the testator’s decease. In all other respects the case is the 
same as that supposed in illustration (a). The mention of B, 0, and D by name, 
does not prevent the bequest from being regarded as a bequest to a class, and the 
bequest is wholly void. 

103. Where a bequest is void by reason of any of the rules contained 

Baquest to take effect on preceding sections, any bequest 

failiye of betmest void under contained in the same will, and intended to take 
seotion 100, 101, or 102. effect after or upon failure of such prior bequest, 
is also void. 

Jllustrations. 

(a.) A fund is bequeathed to A for bis life, and after his death to such of his 
sons® as shall first attain the age of 25, for his life, and after the decease of such 
son to B. A and B survive the testatqr. The bequest to B is intended to tafe^ 
effect after tip bequest to such of the sons of A as shall first attain the agfe of 25, 
which bequest* is void under section 101. The bequest to B is void. 

(5.) A fund is bequeathed to A for his life, and after his death to such of his 
sons® as shall first attain the age of 25, and if no son of A shall attain that age, to 
B. A and B survive the testator. The bequest to B is intended to take effect upon 
failure of the bequest to such of A’s sons® as shall first attain the age of 25, which 
bequest is void under section 101. The bequest to B is void. 

104:. A direction to accumulate the income arising from any property 
Effect of direction for ao- ^ property shall be disposed 

cumulation. of as if no accumulation had been directed. 

Exception. — W'here the property is immoveable, or where accumulation 
is directed to be made from the death of the testator, the direction shall be 
valid in respect only of the income arising from the property within one year 
next following the testator^s death ; 

and at the end of the year such property and income shall be disposed 
of respectively, as if the period during which the accumulation has been 
directed to be made had elapsed. 


Illustrations, 

(a.) The will directs that the sura of 10,000 rupees shall be invested in Qovom- 
ment securities, and the income accumulated for 20 years, and that the principal, 
tc^ether with the accumulations, shall then be divided between A, B, and 0, A, B, 
and 0 are entitled to receive the sum of 10,000 rupees at the end of the year from 
the testator’s death. 

(A). The will directs that 10,000 rupees shall be investe<l, and the income ae-* 
cumulated until A shall marry, and shall then be paid to him. A is entitled to 
receive iO,bO0 rfipees at the end of a year from the testator’s death. 


See 8. 6, Act XXI., 1870. 
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(p.) The will directs thst the rents of the farm of Sultanpnr shall be accnmu- 
lated for ten years, and that the accumalation shall be then paid to the eldest son of 
A. At the death or the testator, A has an eldest son living, named B. B shall receive 
at the end of one year from the testator’s death the rents which have accrued during 
the year, together with any interest which may have been made by investing them. 

(d.) The will directs that the rents of the farm of Sultanpur shall be accumu- 
lated for ten years, and that the accumulations e|3iall then be paid to the eldest 
son of A. At the death of the testator, A has no son. The bequest is void. 

(e.) A bequeaths a sum of money to B, to be paid to him when he shall attain 
the age of 18, and directs the interest to be accumulated till he shall arrive at that 
age. At A’s death the legacy becomes vested in B ; and so much of the interest aS 
is not required for his mtdntenance and education is accumulated, not by reason of 
the direction contained in the will, but in consequence of B’s minority. 

106. Ko man having a nephew or niece or any nearer relative shall 
Bequest to religious or have power to bequeath any property to religious 
" charitable uses. or charitable uses, except by a will executed not 

less than twelve months before his death, and deposited within six months 
from its execution in some place provided by law for the safe custody of the 
wills of living persons. 

llLtistration. 

A, having a nephew, makes a bequest by a will not executed nor deposited as 
required — 

for the relief of poor people ; 

for the maintenance of sick soldiers ; 

for the erection or support of a hospital ; 

for the education and preferment of orphans ; 

for the support of scholars ; 

for the erection or support of a school ; 

for the building and repairs of a bridge ; 

for the making of roads ; 

for the erection or support of a church ; 

for the repairs of a church ; 

for the benefit of ministers of religion ; 

for the formation or support of a public garden; 

All these bequests are void. 


PART XIII * 

Oe the vesting of Legacies. 

108. Where, by the terms of a bequest, the legatee in not entitled to 
Date of vesting of legacy immediate possession of the thing bequeathed, a 
when payment or possession right to receive it at the proper time shall) unless 
postponed. ^ contrary intention appears by the will, become 

vested in the legatee on the testator’s death, and shall pass to the legatee's 
representatives if he dies before that time and without having req^ved fte 
legacy. 

And in such cases the legacy is, from the testator^s death* said to be 
vested in interest, 

JExplanatiQn,~hji intention that a legacy to any person shall not become 
vested in interest in him is not to be infOT*ed merely from a provision whereby 
the jpayment or possession of the thing bequeathed is postponed, or whereby 
a prior interest therein is bequeathed to some other person, or^ whereby the 


* This Part applies to the wills of Hiudds, &c., iu the Lower Provinces and in the towns ef 
Madras and Bombay.-— Act XXL of 1870. ^ 
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income arising from the fund bequeathed is directed to be accumulated until 
the time of payment arrives, or from a provision that if a particular event 
shall happen the legacy shall go over to another person. 

Illustrations. 

(a.) A bequeaths to B 100 rupees, to be paid to him at the death of 0. Ou 
A’s death the legacy becomes vested in interest in B, and if he dies before C, his 
representatives are entitled to the legacy. 

(h.) A bequeaths to B 100 rupees, to be paid to him upon his attaining the age 
of 18. On A’s death the legacy becomes vested in interest in B. 

(c.) A fund is bequeathed to A for life, and after his death to B. On the testa- 
tor’s death the legao}^ to B becomes vested in interest in B. 

(d.) A fund is bequeathed to A until B attains the age of 18, and then to B, 
The legacy to B is vested in interest from the testator’s death. 

(e.) A bequeaths the whole of his property to B upon trust to pay certain debts 
out of the income, and then to make over the fund to 0. At A’s death the gift to 
C becomes vested in inteiestin him. 

(/) A fund is bequeathed to A, B, and C in equal shares, to be paid to them 
on tbeir attaining the age of 18 respectively, with a proviso that, if all of them die 
under the age of 18, the legacy shall devolve upon D. On the death of the testator, 
the shares vest in interest in A, B, and C, subject to be divested in case A, B, and 0 
shall all die under 18, and upon the death of any of them (except the last survivor) 
tinder the age of 18, his vested interest passes, so subject, to his representatives. 

Date of vesting Whenlegaoy 107 . A legacy bequeathed in case a specified 

contingent upon specified un- uncertain event shall happen does not vest until 
certain event, that event happens. 

A legacy bequeathed in case a specified uncertain event shall not happen 
does not vest until the happening of the event becomes impossible. 

In either case, until the condition has been fulfilled, the interest of the 
legatee is called contingent. 

Exception . — Where a fund is bequeathed to any person upon his attain- 
ing a particular age, and the will also gives to him absolutely the income to 
arise from . the fund before he reaches that age, or directs the income, or so 
much of it as may be necessary, to be applied for his benefit, the bequest of 
the fund is not contingent. 


Illustrations. 

(a.') A legacy is bequeathed D in case A, B, and 0 shall all die under the age 
of l4 D has a contingent interest in the legacy until A, B, and 0 all die under 18, 
or one of them attains that age. 

(6.) A sum of money is bequeathed A “ in case he shall attain the age of 18,” 
or “ when he shall attain the age of 18.” A’s interest in the legacy is contingent 
until the condition shall be fulfilled by his attaining that age. 

(c.) An estate is bequeathed to A for life, and after his death to B, if B shall 
then be living, but if B shall not be then living to C. A, B, and 0 survive the 
testator. B and C each take a contingent interest in the estate until the event which 
is to vest it in one or in the other shall have happened. 

(d ) An estate is bequeathed as in the case last supposed. B dies in the lifetime 
of A and 0. Upon the death of B, C acquires a vested right to obtain possessum of 
the estate upon B’s death. 

(e.) A legacy is bequeathed to A when she shall attain the age of 18, or shall 
marry under that age with the consent of B, with a proviso that, if slie shall not at- 
tain 18, or nharry under that age with B’s consent, the legacy shall go to 0. A and U 
^ach take a contingent inteiest in the legacy. A attains the age of 18. A Ix^cmnos 
awolutelj ept^tW to tlie legacy^ adthough she may have married under 18 without 
the consent of B. 
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(/) An estate is bequeathed to A until he shall marry, and after that evenf 
to B. B’s interest m the bequest is contingent until the condition shall be fulfilled 
by A s marrying. 

. 1 , f ®T ‘‘'1 bevieathed to A until he shall take advantage of the Act for 

the Relief of Insolvent Debtors, and after that event to B. B's interest in the bl 
quest 18 contingent until A takes advantage of the Act. 

^ (h ) An estate is bequeathed to A if he shall pay 500 rupees to B. A’s intere«f 
in the bequest is contingent until he has paid 500 rupees to B. 

(i.) A leaves his farm of Sultanpur Khurd to B, if B shall convey his own farm 
of Sultanpur Buzurg to C. B’s interest in the bequest is contingent until he W 
conveyed the latter farm to 0. o o utva 

(/.) A fund is bequeathed to A if B shall not marry 0 within hve years after 
the testator 8 death. A’s interest in the legacy is contingent, until the condition 
shall be fulfilled by the expiration of the five years without B’s having married P 
or by the occurrence, within that period, of an event which makes the fulfilment ol 
the condition impossible. 

Ml A fund is bequeathed to A if B shall not make any provision for him bv 
will. The legacy is contingent until B’s death. ^ 

(7.) A bequeaths to B 500 rupees a year upon his attaining the age of 18 and 
directs that the interest, or a competent part thereof, shall be applied for his benefit 
until he reaches that age. The legacy is vested. 

(ot.) a bequeaths to B 600 rupees when he shall attain the age of 18 and 
directs that a certain sum, out of auotber fund, shall be applied for his maintenance 
until he arrives at that age. The legacy is contingent. 


Vesting of interest in be- 
quest to such members of a 
class as shall have attained 
particular age. 


108. Where a bequest is made only to such 
members of a class as shall have attained a parti- 
cular age, a person who has not attained thart age 
cannot have a vested interest in the legacy. 


lllu8traiion. 


A fund is bequeathed to such of the children of A as shall attain the age of 18 
with d direction that, while any child of A shall be under the age of 18, the income 
of the share, to which it may be presumed he will be eventually entitled shall be 
applied for his maintenance and education. No child of A who is under the age of 
18 has a vested interest in the bequest. ^ 


PART XIY. 


Onerous bequest. 


Of Oneeous Bequests. 

109. Where a bequest imposes an obligation 
on the legatee, he can take nothing by it unless 
he accepts it fully. 

Illustration, 


A, having shares in (X), a posperous joint-stock company, and also shares m 
(Y), a joint-stock company in difficulties, in respect of which shares heavy calls are 
expected to be made, bequeaths to B all his shares in joint-stock companies. B re- 
fuses to accept the shares in (Y).. Ho forfeits the shares in (X). 


One of two separate and 
independent bequests to same 
person may be accepted, and 
other refused. 


no. Where a will contains two separate and 
independent bequests to the same person, the 
legatee is at liberty to accept one of them, and 
r^use the other, although the former may be 
beneficial, and the latter onerous. 
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Iliustmtion. 

A, having a lease for a term of years of a house at a rent which he and hirs 
representatives are bound to pay during the term, and which is higher than the 
house can be let for, bequeaths to B the lease and a sum of money, B refuses to 
accept the lease. He shall not, by this refusal, forfeit the money. 


PAET XY. 

Of Contingent Bequests. 

111. Where a legacy is given if a specified uncertain event shall happen 

... and no time is mentioned in the will for the occurs 

speoXr«nomfam®6ventfno rence of that event, the legacy cannot take effect 
time being mentioned for its unless such event happens before the period when 
occurrence. -the fund bequeathed is payable or distributable. 

Illustrations^ 

(a.) A legacy is bequeathed to A, and, in case of his death, to B. If A sur-. 
vives the testator, the legacy to B does not take effect. 

(6.) A legacy is bequeathed to A, and, in case of his death without childi*en, 
to B. If A sui vives the testator, or dies in his lifetime leaving a child, the legacy 
to B does not take effect. 

(c ) A legacy is bequeathed to A when and if he attains the age of 18, and, in 
case of his death, to B. A attains the age of 18. The legacy to B does not take 
effect 

(d.) A legacy is bequeathed to A for life, and after his death to B, and, in 
case of B’s death without children,’* to 0. The words “in case of B’s death 
without children’* aie to be understood as meaning “in case B shall die without 
children during the lifetime of A.” 

(e ) A legacy is bequeathed to A for life, and after his death to B, and, “ in 
case of B’s death,** to 0. The words “ in case of B’s death** are to be considered 
as meaning “ in case B shall die in the lifetime of A” 

112. Where a bequest is made to such of certain persons as shall be 
Bequest to such of certain surviving at some period, but the exact period is 

persons as shall be survpmg not specified, the legacy shall go to such of them 
at some period not specified. g^g shall be alive at the time of payment or distri- 
bution, unless a contrary intention appear by the will. 

Illustrations. 

(a ) Property is bequeathed to A and B, to be equally divided between them, or 
to the survivor of them. If both A and B survive the testator, the legacy is equally 
divided between them. If A dies before the testator, and B survives the testator, 
it goes to B. 

(5.) Pioperty is bequeathed to A for life, and after his death to B and 0, to be 
equally divided between them, or to the survivor of them. B dies during the life of 
A ; C survives A. At A*s death the legacy goes to C. 

(c ) Property is bequeathed to A for life, and after his death to B and C, or the 
suivivor, with a direction that, if B should not survive the testator, his children are 
to stand in his place. C dies during the life of the testator ; B survives the testator^ 
but dies in the lifetime of A. The legacy goes to the representative of B, 

^ (d.) Property is bequeathed to A for life, and after his death to B and 0, with 
a direction that, in case either of them dies in the lifetime of A, the whole shall go 
to the survivor. B dies in the lifetime of A. Afterwards C dies in the lifetime of 
Af The legacy goes to the representative of G, 
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Of Conditional Bequests, 

Bequest upon impossible 113 . A bequest upoix au impossible condition 
condition, IS void, 

, lltustrakons* 

(a.) An estate is bequeathed to A on condition that he shall walk one hundred 
miles in an hour. The bequest is void. 

) A bequeaths 500 rupees to B on condition that he shall marry A*s daughter, 
A’s daughtei was dead at the date of the will. The bequest is void. 

Boquost upon iUegal or 114 , A bequest Upon a condition, the fuWb 
immoial condition, ment of which would be contrary to law or to 

morality, is void, 

illustrations, 

(a) A bequeaths 500 rupees to B on condition that he shall murder C, The 
bequest is void. 

(6.) A bequeaths 5,000 rupees to his niece if she will desert hei husband. The 
bequest is void. 

115 . Where a will imposes a condition to be fulfilled before the legatee 
Fulfilinont of condition pre- can take a vested interest in the thing bequeathed, 
codont to vesting of legacy the condition shall be considered to have been ful- 
filled if it has been substantially complied with. 

ll/ustrations, 

(a) A legacy beqneithed to A on condition that he shall marry with the con* 
sent of B, (J, D, and E. A marncs with the written consent of B. 0 is present at 
the marriage. D sends a present to A piovious to the marriage. E has been per- 
sonally informed by A of bis intentions, and has made no objection. A has fulfilled 
the condition, 

(5.) A legacy is bequeathed to A on condition that he shall marry with the con* 
^ sent of B, C, and D. D dies. A mairies with the consent of B and C, A has ful- 
filled the condition. 

(c ) A legacy is bequeathed to A on condition that he shall marry with the con- 
^ sent of B, G, and D. A mairies in the lifetime of B, C, and D, with the consent of 
B and C only. A has not fulfilled the condition, 

(d.) A legacy is bequeathed to A on condition that he shall marry with the 
consent of B, 0, and D. A obtains the unconditional assent of B, 0, and D to hi$ 
maniage with E. Afterwards B, C, and D capriciously retract their consent, A 
marries E. A has fulfilled the condition. 

(e ) A legacy is bequeathed to A on condition that he shall marry with the con- 
sent of B, C, and D. A marries without the consent of B, C, and D, but obtains 
their consent after the marriage. A has not fulfilled the condition. 

(/.) A makes his will, whereby he bequeaths a sum ’of money to B if B shall 
marry with the consent of A*s executors. B marries dming the lifetime of A, an4 
A afterwards expresses his approbation of the marriage. A dies. The bequest to B. 
takes effect. 

(g) A legacy is bequeathed to A if he executes a certain document within a time 
specified in the will. The document is executed by A within a reasonable time, but 
not within the time specified in the will. A has not performed the condition, and is 
not entitled to receive the legacy. 

116 * Where there is a bequest to one person, and a bequest of the same 
Bequest to A, and, on thing to another, if the prior bequest shall fail, 
laaliwa qf pnor bequest, to B. the second bequest shall take effect upon the 
fcilur® of the prior bequest, although the f ailixre may not have occurred m 
the manner contemplated by the testator. 
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Illustrations, 

(a.) A bequeaths a sum of money to his own child i*eix surviving him, and, if they 
all die under 18, to B. A dies without having ever had a child. The bequest to B 
takes eiffiect. 

(&.) A bequeaths a sum of n^oney to B, on condition that he shall execute a 
certain document within three months after A’s death, and if he should neglect to do 
so, to 0. B dies in the tcstator^s lifetime. The bequest to 0 takes effect. 


117. Where the will shows an intention that the second bequest shall 
When second bequest not ^^e event of the first bequest 

to take effect on failure of failing in a particular manner, the second bequest 
shall not take effect unless the prior bequest fails 
in that particular manner. 


Illustration, 

A makes a bequest to his wife, but, in case she should die in his lifetime, be- 
queaths to B that which he had bequeathed to her. A and his wife perish together 
under circumstances which make it impossible to prove that she died befoie him. 
The bequest to B does not take effect. 

118. A bequest may be made to any person with the condition super- 

Bequest over, conditional ?■ Specified uncertain event 

Upon happening or not hap- shall happen, the thing bequeathed shall go to 
evSit^ specified uncertain another person ; or that, in case a specified un- 
^ ' certain event shall not happen, the thing bequeath- 

ed shall go over to another person. 

In each case the ulterior bequest is subject to the rules contained in 
sections 107, 108, 109, 110, 111, 112, 113, 114, 116, and 117. 


Illustrations. 

(a.) A sum of money is bequeathed to A, to he paid to him at the age of 18, and 
if he shall die before he attains that age, to B. A takes a vested interest in the 
legacy, subject to be divested and to go to B in case A shall die under 18. 

(&,) An estate is bequeathed to A, with a proviso that, if A shall dispute the com- 
petency of the testator to make a will, the estate shall go to B. A disputes the com- 
petency of the testator to make a will. The estate goes to B. 

(c.) A sum of money is bequeathed to A for life, and after his death to B, but 
if B shall then be dead, leaving a son, such son is to stand in the place of B. B 
takes a vested interest in the legacy, subject to be divested if he dies leaving a son 
in A’s lifetime. 

{d,') A sum of money is bequeathed to A and B, and if either should die duiing 
the life of C, then to the survivor living at the death of C. A and B die before 0. 
The gift over cannot take effect, hut the representative of A takes one-half of the 
money, and the representative of B takes the other half, 

(e.) A bequeaths to B the inteiest of a fund for life, and directs the fund to be 
divided at her death equally among her tliiee children, or such of them as shall be 
living at her death. AH the children of B die in B’s lifetime. The bequest over 
cannot take effect, but the interests of the children pass to their representatives. 

119. An ulterior bequest of the kind contemplated by the last pre- 
condition must be strictly ceding section cannot take effect, unless the con- 
fnlfilled. dition is strictly fulfilled. 

Illustrations, 

(a.) A Isgaoy is bequeathed to A with a proviso that, if he marries without the 
consent of B, 0, and D, the legacy shall go to E. D dies. Even if A manies 
without the consent of B and 0, the gift to E does not take effect. 
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(b.') A legacy is bequeathed to A with a proviso that, if he marries without 
the consent of B, the legacy shall go to 0. A marries with the consent of B. 
He afterwards becomes a widower, and marries again without the consent of B. 
The bequest to 0 does not take effect* ^ 

(e.) A legacy is bequeathed to A, to be paid at 18, or marriage, with a proviso 
that, if A dies under 18, or marries without the consent of B, the legacy shall go 
to 0. A marries under 18, without the consent of B. The bequest to C takes 
effect. 

Original beg[uest not affect- 120. If the ulterior bequest be not valid, the 
od by invalidity of second. original bequest is not affected by it. 

Illustrations, 

(a.) An estate is bequeathed to A for his life, with a condition superadded that, 
if be shall not, on a given day, walk 100 miles in an hour, the estate shall go to B. 
The condition being void, A retains his estate as if no condition had been inserted 
in the will. 

(&.) An estate is bequeathed to A for her life, and, if she do not desert her 
husband, to B. A is entitled to the estate during her life as if no condition had 
been inserted in the will. 

(c.) An estate is bequeathed to A for life, and, if he marries, to the eldest son 
of B for life. B, at the date of the testator's death, had not had a son. The be- 
quest over is void under section 92, and A is entitled to the estate during his life. 


Bequest oonditioued that ^ Re made with the con- 

it shall eeaso to have effect dition superadded that it shall cease to have effect 
in case specified uncertain in case a specified uncertain event shall happen, 
happen^^^^^^ happen or not ^ specified uncertain event shall not 

happen. 

Illustrations. 

(a.) An estate is bequeathed to A for his life, with a proviso that, in case he 
shall cut down a certain wood, the bequest shall cease to have any effect. A outs 
down the wood ; he loses his life -interest in the estate. 

(6.) An estate is bequeathed to A, provided that, if he marries under the age of 
25 without the consent of the executois named in the will, the estate shall cease to 
belong to him. A marries under 25 without the consent of the executors. The 
estate ceases to belong to him. 

(c.) An estate is bequeathed to A, provided that, if he shall not go to England 
within three years after the testatoi’s death, his interest in the estate shall cease. 
A does not go to England within the time prescribed. His interest in the estate 
ceases. 

(d.) An estate is bequeathed to A, with a proviso that, if she becomes a nun, 
she shall cease to have any interest in the estate. A becotnes a nun. She loses her 
interest under the will. 

(a.) A fund is bequeathed to A for life, and after his death to B, if B shall be 
then living, with a proviso that, if B shall become a nun, the bequest to her shall 
cease to have any effect. B becomes a nun in the lifetime of A. She thereby 
loses her contingent interest in the fund. 

122. In order that a condition that a bequest shall cease to have effect 
Such condition must not be may be valid, it is necessary that the event to 
invalid undor section 107. which it relates be one which could legally consti- 
tute the condition of a bequest as contemplated by the one hundred and 
seventh section. 


123. Where a bequest is made with a condition superadded that, unless 
Result of legatee rendering ^be legatee shall perform a certain act, the subj ect- 
* ’ ' matter of the bequest shall go to another person 

or the bequest shall cease to have effect, but no 
time is specified for the performance of the act ; 
if the legatee takes any step which renders impos--^ 


impossible, dr indefinitely 
postponing, act for which no 
time specified, and on non- 
performance of which subject- 
matter to go over. 
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aible or indefinitely postpones the performance of the act required, the 
legacy shall go as if the legatee had died without performing such act* 

JUustratiom. 

(a} A bequest is made to A, with a proviso that, unless he enters the army, 
the legacy shall go over to B. A takes holy orders, and thereby renders it im- 
possible that he should fulfil the condition. B is entitled to receive the legacy. 

(&.) A bequest is made to A, with a proviso that it shall cease to have any 
effect if he does not marry B’s daughter. A marries a stranger, and tliereby inde- 
finitely postpones the fulfilment of the condition. The bequest ceases to have 
effect. 

124. Where the will requires an act to he performed by the legatee 
Performance of condition, within a specified time, either as a condition to be 
precedent ^ or subsequent, fulfilled before the legacy is enjoyed, or as a con- 
within specified time. dition upon the non-fulfilment of which the 

subject-matter of the bequest is to go over to another person, or the bequest 
Further time in case of is to cease to have effect, the act must be perfonn- 
ed within the time specified, unless the perform- 
ance of it be prevented by fraud, in which case such further time shall be 
allowed as shall be requisite to make up for the delay caused by such fraud. 


PAST XYIL 

Of Bequests with Bieeoi^oks as to Application or Enjoyment. 


126* Where a fund is bequeathed absolutely to or for the benefit of any 
Direction that funds be em- peison, but the will contains a directioii that it 
shall be applied or enjoyed in a particular manner, 
the legatee shall be entitled to receive the fund 
as if the will had contained no such direction. 


i in particular manner 
loUbwmg absolute bequest of 
same to or for benefit of any 
person. 


Illustration. 


A sum of money is bequeathed towards purchasing a country-residence for A, 
or to purchase an annuity for A, or to purchase a commission m the army for A, or 
to place A in any business. A chooses to receive the legacy in money. Ho is 
entitled to do so. 


126. Where a testator absolutely bequeaths a fund, so as to sever it 

Direction that mode of en- own estate, but directs that the mode of 

|oyment of abbolute bequest enjoyment of it by the legatee shall be restricted 

secure a specified benefit for the legatee ; 
^peexhed benelxt for legatee. ^ > 


the fund belongs to him as if the will had contained no such direction. 


lUustratmw* 

{a.} A bequeaths the residue of bis property to be divided equally among fim 
daughters, and directs that the shares of the daughters shall be settled upon them- 
selves respectively for life, and be paid to their children after their death. All the 
daughters die unman icd. The representatives of each daughter are entitled to her 
share of the residue. 

{h.) A directs bis trustees to raise a sum of money for his daughter, and he then 
directs that they shall invest the fund, and pay the income arising from it to hw 
during her life, and divide the principal among her children after her death. The 
daughter dies without having ever had a child. Her representatives are entitled tu 
fund. 
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127. Where a testator does not absolutely bequeath a fund, so as to 
Bequest of fuad for cor- s$ver it from his own estate, but gives it for cer- 
taiu purposes, some of which tain purposes, and part of those purposes cannot 
cannot be fulfilled. fulfilled, the fund, Or so much of it as has not 

been exhausted upon the objects contemplated by the will, remains a part of 
the estate of the testator. 

lllmtrations, 

(a.) A directs that his trustees shall invest a sum of money in a particular way, 
and shall pay the interest to his son for life, and, at his death, shall divide the piiii- 
cipal among his children ; the son dies without having ever had a child, The fund, 
after the sons’s death, belongs to the estate of the testator. 

(b,) A bequeath^) the lesiduo of his estate to be divided equally among his 
daughteis, with a direction that they are to have the interest only during their lives, 
and that at their decease the fund snail go to their children. The daughters have no 
ohiidien. The fund belongs to the estate of the testator. 


PART. XYIII. 

Of Bequests to an Executoe. 

128. If a legacy is bequeathed to a person who is named an executor 
Legatee named as executor 0^ til® h® shall not take the legacy unless he 

cannot take unless he shews proves the will, or otherwise manifests an intention 
intention to act as executor. g^g executor. 

lUmtraiion. 

A legacy is given to A, who is named an executor. A oi’ders the funeral accord- 
ing to the directions contained in the will, and dies a few days after the testator* 
without having proved the will. A has manifested an intention to act as executor. 


PART XIX. 

Of Specific Legacies. 

129. Where a testator bequeaths to any person a specified part of his 
property, which is distinguished from all other 
Specific legacy defined. parts of his property, the legacy is said to be 
specific. 

lllmtratiom, 

(a.) A bequeaths to B — 

“the diamond-ring presented to him hy G 
“ his gold chain 
“ a certain bale of wool ‘P 
“ a certain piece of cloth 

‘‘ all his household-goods, which shall be in or about lus dwelling-house 
in M Street, in Calcutta, at the time of his death i' 

** the sum of 1,000 lupees m a ceitain chest 
‘‘the debt which B owes him 

“ all his bills, bonds, and securities belonging to him, lying in his lodg- 
ings in Calcutta 

“ all his furniture m his house in Galeutta i'* 

“ all his goods on board a certain ship then lying in the river Hugli 
“ 2,000 rupees which he has in the hands of C 
“ the money due to him on the bond of D 
‘‘ hb mortgage on the Bdmpnr factory 

“ one-half of the money owing to him on bis mortgage of Eampur 
iactory 
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1,000 nipe6s, being part of a debt due to bim from C 
his capital stock of 1,000/, in East India Stock 
** bis promissory notes of the G-overnment of India, for 10,000 rupees, 
in their four per cent, loan 

^^all such sums of money as his executors may, after his death, receive 
in respect of the debt due to him from the insolvent firm of D and 
Company :* 

“ all the wine which he may have in his cellar at the time of his death 
“ such of his horses as B may select 
“ all his shares in the Bank of Bengal 

“ all the shares in the Bank of Bengal which he may possess at the 
time of his death 

** all the money which he has in the 5|- per cent, loan of the Govern- 
ment of India 

all the Government securities he shall he entitled to at the time of his 
decease.*^ 

Each of these legacies is specific. 

(&.) A, having Government promissory notes for 10,000 rupees, bequeaths to his 
executors Government promissory notes for 10,000 rupees in trnst to 
sell for the benefit of B. 

The legacy is specific. 

(c.) A, having property at Benares, and also in other places, bequeaths to B all 
his property at Benares. 

The legacy is specific. 

(d.) A bequeaths to B — 

his house in Calcutta : 

his zamindan of Rdmpur : 

his t£uq of Ramnagar ; 

his lease of the indigo-factory of Salkiya : 

and annuity of 500 rupees out of the rents of liis zamindM of W. 

A directs his zami'ndari of X to be sold, and the proceeds to be invested for tbe 
benefi-t of B. 

Each of these bequests is specific. 

(e.) A, by his will, charges his zamindari of Y with an annuity of 1,000 rupees 
to C during bis life, and subject to this cbai’ge be bequeaths the 
zamindari to D. 

Each of these bequests is specific. 

{/.) A bequeaths a sum of money — 

to buy a house in Calcutta for B : 
to buy an estate in zila Farid pur for B : 
to buy a diamond-iing for B : 
to buy a horse for B ; 

to he invested in shares in the Bank of Bengal for B : 
to he invested in Government securities for B. 

A bequeaths to B — 

a diamond-ring 
“ a horse 


“ 10,000 rupees worth of Government securities 
“ an annuity of 500 rupees 
‘‘ 2,000 rupees, to be paid iu cash 

“ so much money as will produce 5,000 rupees four per cent. Govern- 
ment securities.*' 

These bequests are not specific. 

(g,) A, having property in England and property in India, bequeaths a legacy 
to B, and directs that it shall be paid out of the property which he may 
^ leave in India. He also bequeaths a legacy to 0, and directs that it 

shall be paid out of the property which he may leave in England. 

No one of these legacies is specific. 


Beqxiest of sum certain 
where stocks, &c., in which 
invested, are described. 


130 . Where a sum certain is bequeathed, the 
legacy is not specific merely because tbe stocks, 
funds, or securities in -which it is invested, are de- 
scribed in the will. 
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lllustmtion. 


A bequeaths to B — 

“ 10,000 rupees of bis funded property 
“ 10,000 rupees of his property now invested in shares of 
Eailway Company ; ’* 

** 10,000 rupees, at present secured by mortgage of Rampur 
No one of these legacies is specific. 


the East Indian, 
factory. 


131. Where a bequest is made, in general terms, of a certain amount of 
Bequest of stock where kind of Stock, the legacy is not specific merely 

testator had, at date of will, because the testator was, at the date of his will 
Z"ok of ime possessed of stock of the specified kind, to an equal 

or greater amount than the amount bequeathed. 


Illustration, 


A bequeaths to B 5,000 rupees five per cent. Government securities. A had, at 
the date of the will, five per cent. Government securities for 5,000 rupees. 

The legacy is not specific. 


Bequest of money whore 
not payable until part of tes- 
tator’s property disposed of in 
certain way. 


132. A money-legacy is not specific merely 
because the will directs its payment to be post- 
poned until some part of the property of the tes- 
tator shall have been reduced to a certain form, or 
remitted to a certain place. 


Illustration. 


A bequeaths to B 10,000 rupees, and directs that this legacy shall be paid as 
soon as B’s property io India shall be realized in England. 

The legacy is not specific. 

133. Where a will contains a bequest of the residue of the testator’s 
When enumerated articles Property along with an enumeration of some items 
not deemed specifically be- of property not previously bequeathed, the articles 
queatlied. enumerated shall not be deemed to be specifically 

bequeathed. 


134. Where property is specifically bequeathed to two or more persons 
Eetention,inform,ofspeci- in Succession, it shall be retained in the form in 
fic bequest to several persons which the testator left it, although it may be of 
in succession. such a nature that its value is continually de- 

creasing. 


Illustrations. 


(a,) A, having a lease of a house for a term of years, 15 of which were 
unexpired at tbe time of his death, has bequeathed the lease to B for bis life, and 
after B’s death to 0. B is to enjoy the propeity as A left it, although, if B lives 
for 15 years. 0 can take nothing under the bequest. 

(&.) A, having an annuity during the life of B, bequeaths it to C for his life, 
and after C’s death to D. C is to enjoy the annuity as B left it, although, if B dies 
before D, D can take nothing under the bequest. 

135. Where property comprised in a bequest to two or more persons in 
Sale and toestment of pro- Succession is not specifically bequeathed, it shall, 
needs of property bequeathed in the absence of any direction to the contrary, be 
to two or more persons in sue- and the proceeds of the sale shall be invest 

cession. securities as the High Court may, by any 

general rule to be made from®time to time, authorize or direct, and the fund 
thus oonstituted shall be enjoyed by the successive legatees according to the 
terms of the will 
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JUuBtratlon, 

A, Viaving a lease for a term of years, bequeaths *‘all bis property’’ to B for 
life* and, after B’s death, to 0. The lease must be sold, and the proceeds invested 
as stated in the text, and the annual income aiising from the fund is to be paid to 
B for life. At B s death the capital of the fund is to be paid to C. 

Whero defoiency of assets 136. If there be a deficiency of assets to pay 

Sal’ll legacies, a specific legacy is not liable to abate with 

gacios. the general legacies. 


PART XX * 

Op Dbmnostrative Legacies. 

137. Where a testator bequeaths a certain sum of money, or a certain 
Demonstrative legacy de- quantity of any other commodity, and refers to a 
fined particular fund or stock so as to constitute the 

the same the primary fund or stock out of which payment is to be made, the 
legacy is said to be demonstrative. 

Expl&nation.--^Tk^ distinction between a specific legacy and a demon- 
strative legacy consists in this, that 

where specified property is given to the legatee, the legacy is specific ] 
where the legacy is directed to be paid out of specified property, it is 
demonstrative. 

Illustrations, 

(fi.) A bequeaths to B 1,000 rupees, being part of a debt due to him from W. 
He also bequeaths to C 1,000 rupees to be paid out of the debt due to him fiom W 
The legacy to B is specific ; the legacy to C is demonstrative. 

{b.) A bequeaths to B — 

“ ten bushels of the corn which shall grow in his field of Greenacre : ” 

“ 80 chests of the indigo which shall be made at his factory of Eampnr 
“ 10,000 rupees out of his five per cent, promissory notes of the Govern- 
ment of India r 

an annuity of 500 rupees *‘from his funded px’oporty 
“ 1,000 lupees out of the sum of 2,000 lupees due to him by OJ* 

A bequeaths to B an annuity, and diiects it to be paid out of the rents 
arising fiom his taluq of Ramnagar. 

A bequeaths to B — 

10,0()0 uipees out of his estate at Ramnagar,” or charges it on his estate 
at Ramnagar : 

“ 10,000 rupees, being his share of the capital embarked in a certain 
business.” 

Each of these bequests is demonstrative. 

138. Where a portion of a fund is specifically bequeathed, and a legacy 
Order of payment when directed to be paid out of the same fund, the 
legacy directed to be paid out portion specitically bequeathed shall first be paid 
of fund the subject of specific to the legatee, and the demonstrative legacy shall 
be paid out of the residue of the fund, and, so far 
as the residue shall be deficient, out of the general assets of the testator. 

Illustration, 

A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He- 
also bequeaths to 0 1,000 lupees, to be paid out of the debt due to him from W. 
The debt due to A from W is only 1,500 rupees; of these 1,500 rupees, 1,000 rupees 
belong to B, and 500 rupees are to be paid to C. 0 is also to receive 500 rupees out 
of the geneial assets of the testator. 


^ This Part applies to the wills of Hiadtls, ^c., in the LowertProvinces and in the towns <£ 
Madras and Bombay.'— Act XXI. of 18^0. 
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Of Ademption op Legacies. 


139. If anything which has been specifically bequeathed does not 
Ademption explained. to the testator at the time of Ms deMh, or 

has been converted into property of a different 
kind, the legacy is adeemed ; that is, it cannot take effect by reason of the 
subject-matter having been withdrawn from the operation of the will* 


Illustrations^ 

(a.) A bequeaths to B — 

“the diamond ring presented to him by C 
“his gold-chaia 

“a certain bale of wool * 

“ a certain piece of cloth 

“all his household-goods which shall be in or about bis dwelling-hoUSe 
in M Street, in Calcutta, at the time of his death 
A, in his lifetime, 

sells or gives away the ring : 
converts the chain into a cup : 
converts the wool into cloth : 
makes the cloth into a garment : 

takes another house into which he removes all his goods. 

Each of these legacies is adeemed. 

{!}.') A bequeaths to B — 

“ the sum of 1,000 rupees in a certain chest 
“ all the horses in his stable/’ 

At the death of A, no money is found in the chest, and no horses in the stable. 
The legacies are adeemed. 

(c.) A bequeaths to B certain hales of goods. A takes the goods with him on a 
voyage. The ship and goods are lost at sea, and A is drowned. 

The legacy is adeemed. 


140. A demonstrative legacy is not adeemed by reason that the property 
Non-ademption of demon- on which it is charged by the will does not exist at 

strative legacy. the time o£ the death of the testator, or has been 

converted into property of a different kind ; but it shall, in such case, he 
paid out of the general assets of the testator. 

141. Where the thing specifically bequeathed is the right to receive 
Ademption of specific be- something of value from a third party, and the 

quest of right to receive some- testator himself receives it, the bequest is adeems 
thing from third party. 

Illustrations. 

(a.) A bequeaths to B — 

“ the debt which C owes him 
“ 2,000 rupees which he has in the hands of D 
“ the money due to him on the bond of B 
“ his mortgage on the E4mpur factory.” 

All these debts are extinguished in A’s lifetime, some with and some without 
his consent. 

All the legacies are adeemed. 

(h.) A bequeaths to B — 

“ his interest in certain policies of life-assurance.” 

A in his lifetime receives the amount of the policies. 

The legacy is adeemed. 


* This Part applies to the wills of HindCis, &c., in th© bower Provinces and in the towns Of 
Madras and Bombay.— Act XXI. of X870. 
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142. The receipt hy the testator of a part 
"thing specifically bequeathed shall 
entire thing specifically be- operate as an ademption of the legacy to the extent 
qiieafched, qq received. 

Illustratio9u 

A bequeaths to B “ the debt due to him by C.” The debt amounts to 10,000 
rupees. C pxys to A 5,000 rupees, the onc-balf of the debt. The legacy is revoked 
by ademption" so far as regards the 5,000 rupees received by A. 

143. If a portion of an entire fund or stock be specifically bequeathed, 

. , . the receipt by the testator of a portion of the 

Ademption wo ianto by j. i ^ i i n x t x* ^ 

testator’s leceipt of portion snail operate as an ademption only 

of entire fund of which pro- to the extent of the amount so received ; and the 
quoathed^^^^ specifically be- residue of the fund or stock shall be applicable to 
the discharge of the specific legacy. 

Illustration. 

A bequeathed to B one half of the sum of 10,000 rupees due to him from W. 
A in his lifetime receives 6,000 rupees, part of 10,000 rupees. The 4,000 rupees 
which are due from W to A at the time of his death belong to B under the specific 
bequest. 

144 Where a portion of a fund is specifically bequeathed to one 
legatee, and a legacy charged on the same fund 
is bequeathed to another legatee ; if the tes- 
tator receives a portion of that fund, and the re- 
mainder of the fund is insufficient to pay both the 
specific and the demonstrative legacy, the specific 
legacy shall be paid first, and the residue (if any) of 
the fund shall applied, so far as it will extend, in 
payment of the demonstrative legacy, and the rest 
of the demonstrative legacy shall be paid out of the general assets of the 
testator. 

Illustration, 

A bequests to B 1 ,000 rupees, part of the debt of 2,000 rupees due to him 
from W. He also bequeaths to 0 1,000 rupees to be paid out of the debt due to 
him from W. A af terw.irds receives 500 rupees, part of that debt, and dies leaving 
only 1,500 rupees due to him Horn W. Of these 1,500 rupees, 1,000 rupees belong 
to B, and 500 rupees are to be paid to G. C is also to receive 500 rupees out of the 
general assets of the testator. 

Ademption where stock, 145. Where stock -which has been specifically 

specifically bequeathed, does bequeathed does not exist at the testator’s death, 
not exist at testator’s death. legacy is adeemed. 

Illustration, 

A bequeaths to B — 

“ his capital stock of 1,000?. in East India Stock 
his promissory notes of the Government of India for 10,000 rupees in 
their four per cent, loan/’ 

A sells the stock and tho notes. 

The legacies are adeemed. 

Adetoption joro where 146« AV^here stock which has been specifically 
stock speoifically bequeathed, bequeathed does only in part exist at the testator’s 
iSh^^ testator’s death, the legacy is adeemed so far as regards that 

* part of the stock which has ceased to exist. 


Order of payment where 
portion of fund specifically 
bequeathed to one legatee, 
and legacy charged on same 
fund to another, and testa- 
tor having received portion 
of that fund, remainder in- 
sufficient to pay both le- 
gacies. 
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Illustration, 


A bequeaths to B — 

“ his 10,000 rupees in the 6| per cent, loan of the Government of India:** 
A sells one-half of his 10,000 rupees in the loan in question. 

One-half of the legacy is adeemed. 


147. A specific bequest of goods under a description connecting them 
Non-ademption of specific adeemed by reason that 


bequest of goods described as 
connected with certain place, 
by reason of removal. 


they have been removed from such place from any 
temporary cause, or by fraud, or without the 
knowledge or sanction of the testator. 

Illustrations, 


A bequeaths to B “ all his household-goods which shall bo in or about his dwell- 
ing-house in Calcutta at the time of his death ** The goods are removed from the 
house to save them from fire. A dies before they are brought back. 

A bequeaths to B all his household-goods which shall be in or about his dwell- 
ing-house in Calcutta at the time of his death.** During A’s absence upon a jour- 
ney, the whole of the goods are removed from the house. A dies without havipg 
sanctioned their removal. 

Neither of these legacies is adeemed. 

148. The removal of the thing bequeathed from the place in which it is 
When removal of thing be- Stated in the will to he situated does not consti- 
queathed does not constitute tut6 an ademption, where the place is only referred 
ademption. order to complete the description of what the 

testator meant to bequeath. 

Illustrations, 


A bequeaths to B all the bills, bonds, and other securities for money belonging 
to him, then lying in his lodgings in Calcutta. At the time of his death, these 
effects had been removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. The testator 
has a house at Calcutta and another at Chinsnrab, in which he lives alternately, being 
possessed of one set of fuiniture only, which he removes with himself to each house. 
At the time of his deatli, the furniture is in the house at Chinsurah. 

A bequeaths to B all his goods on board a certain ship then lying in the river 
Hugh. The goods are removed by A*s directions to a warehouse, in which they re- 
main at the time of A’s death. 

No one of these legacies is revoked by ademption. 


149. Where the thing bequeathed is not the right to receive something 
of value from a third person, but the money or 
other commodity which shall be received from the 
third person by the testator himself or by his re- 
presentatives, the receipt of such sum of money or 
other commodity by the testator shall not consti- 
tute an ademption : 
but if he mixes it up with the general mass of his property, the legacy 
is adeemed. 


When thing bequeathed is 
a valuable to be received by 
testator from thiid person; 
and testator himself, or his 
representative, receives it. 


Illustration. 

A bequeaths to B whatever sum may be received from his claim on 0. A 
receives the whole of bis claim on C, and sets it apart from the general mass of his 
property. The legacy is not adeemed. 

150. Where a thing specifically bequeathed undergoes a change between 
_ ^ X- 1 the date of the will and the testator’s death, and 

of®“fot rf°^dfiotoq^ the change takes place by operation of law or jn 
between date of will and tes- the course of execution of the provisions of any 
tator’s death. instrument under which the thing bequeaidiedk 

was held, the legacy is not adeemed by reason of suck change. 
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JllmtrationB, 

A bequeaths to B “ all the mouey which he has in the 5| pei cent, loan of the 
Government of India*’’ 

The securities for the 5| per cent, loan are converted during A’s lifetime into 
five per cent, stock. 

A bequeaths to B the sum of 2,0002. invested in Consols in the names of trus- 
tees for A. 

The sum of 2,0002. is transferred by the trustees into A’s own name. 

A bequeaths to B the sum of 10,000 impees in promissory notes of the Govern- 
ment of India, which he has power, under his marriage settlement, to dispose of by 
will. Afterwards, in A’s lifetime, the fund is converted into Consols by virtue of 
an authority contained in the settlement. 

No one of these legacies has been adeemed. 

161 . Where a thing specifically bequeathed undergoes a change be- 
Change of subject without tween the date of the will and the testator’s 
testator's knowledge. death, and the change takes place without the 

knowledge or sanction of the testator, the legacy is not adeemed. 


llluBtration. 

A bequeaths to B “ all bis three per cent. Consols.” The Consols are, without 
A’s knowledge, sold by his agent, and the proceeds converted into East India Stock. 
This legacy is not adeemed. 


162 . Where stock which has been specifically bequeathed is lent to 
Stock specifically bequeath- ^ third party on condition that it shall be re- 
ed, lent to third party on placed, and it is replaced accordingly, the legacy 
condition that it be replaced, jg 33 ^^^ adeemed. 


Stock specifically bequeath- 
ed, sold but replaced, and 
belonging to testator at his. 
death. 


153 . Where stock specifically bequeathed is 
sold, and an equal quantity of the same stock is 
afterwards purchased, and belongs to the testator 
at his death, the legacy is not adeemed. 


PAKT XXII * 

On the Payment of Liabilities in eespect op the Subject of a 

Bequest. 

154 . Where property specifically bequeathed is subject at the death of 
Non-liability^ of executor to the testator to any pledge, lien, or incumbrance, 
exonerate specific legatees created by the testator himself, or by any person 
under whom he claims ; then, unless a contrary intention appears by the 
will, the legatee, if he accepts the bequest, shall accept it subject to such 
pledge or incumbrance, and shall (as between himself and the testator’s 
estate) be liable to make good the amount of such pledge or incumbrance. 

A contrary intention shall not be inferred from any direction which the 
will may contain for the payment of the testator’s debts generally. 

periodical payment in the nature of land-revenue or 
in the nature of rent is not such an incumbrance as is contemplated by this 
section. 


♦ This Part applies to the wills of Hindtis, 
^ U^m wd Bombay.— Act NXI. of X8JQ^ 


&o., ia the Lower 


ProviucQs audm the towns 
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Illustrations. 

(a.) A bequeaths to B the diamond-ring giyen him by 0. At A’s death the 
ring is held in pawn by D, to whom it has been pledged by A. It is the duty of 

executors, if the state of the testator’s assets will allow them, to allow B to 
redeem the ring. 

(6.) A bequeaths to B a zamindari, which at AJs death is subject to a mortgage 
for 10,000 rupees, and the whole of the principal sum, together with interest to the 
amount of 1,000 rupees, is due at A’s death. B, if he accepts the bequest, accepts 
it subject to this charge, and is liable, as between himself and A’s estate, to pay the 
sum of 11,000 rupees thus due. 

Completion of testator’s title 155. Where anything is to be done to com- 

to things bequeathed to be at plete the testator’s title to tile thing bequeathed, it 
cost of his ©state. jg done at the cost of the testator’s estate. 

Illustrations. 

(a.) A, having contracted in general terms for the purchase of a piece of land 
at a certain price, bequeaths it to B, and dies before ho has paid the purchase- 
money. The purchase-money must be made good out of A’s assets. 

(&.) A, having contracted for the purchase of a piece of land for a certain sum 
of money, one-half of which is to be paid down, and the other half secured by 
mortgage of the land, bequeaths it to B, and dies before he has paid or secured any 
part of the purchase-money. One-half of the purchase-money must be paid out of 
A’s assets. 

156. "Where there is a bequest of any interest in immoveable property, 

Exoneration of legatee’s im- “ Tv 

moveable property for which revenue or in the nature of rent has to be made 

land-revenue or rent payable periodically, the estate of the testator shall (as he- 
periodically, tween such estate and the legatee) make good such 

payments or a proportion of them up to the day of his death. 

Illustration. 

A bequeaths to B a house, in respect of which 365 rupees are payable annually 
by way of rent. A pays his rent at the usual time, and dies 25 days after. A's 
estate shall make good 25 rupees in respect of the rent. 

157. In the absence of any direction in the will, where there is a specific 
Exoneration of speoiflo le- bequest of stock in. a joint-stock company, if any 

gatee’s stock in joint-stock call or other payment is due from the testator at 
company. death in respect of such stock, such 

call or payment shall, as between the testator’s estate and the legatee, be 
borne by such estate ; 

but if any call or other payment shall, after the testator’s death, become 
due in respect of such stock, the same shall, as between the testator’s estate 
and the legatee, be borne by the legatee -if he accept the bequest. 

Illustrations. 

(a.) A bequeathed to B his shares in a certain railway. At A’s death there 
was due from him the sum of bL in respect of each share, being the amount of a 
call which had been duly made, and the sum of 55. in respect of each share, being 
the amount of interest which bad accrued due in respect of the call. These pay- 
ments must be borne by A’s estate. 

(6.) A has agreed to take 50 shares in an intended joint-stock company, and 
has contracted to pay up 6L in respect of each share, which sum must be paid before 
his title to the shares can be completed, A bequeaths these shares to B. The estate 
of A must make good the payments which were necessary to complete A’s title. 

(c.) A bequeaths to B his shares in a certain railway. B accepts the legacy. 
After A’s death, a call is made in respect of the shares. B must pay the call. 
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(^2.) A. bequeaths to B his shares in a joint-stock company. B accepts the 
bequest. Afterwards the affairs of the company are wound up, and each abaro- 
bolder is called upon for contribution. The amount of the contribution must be 
borne by the legatee. 

(e.) A is the owner of ten shares in a railway company. At a meeting held 
during his lifetime a call is made of ZL per share, payable by three instalments. 
A bequeaths his shares to B, and dies between the day fixed for the payment of the 
first and the day fixed for the payment of the second instalment, and without 
having paid the first instalment. A’s estate must pay the first instalment, and B, 
if he "accepts the legacy, must pay the remaining instalments. 


PAET XXIII.* 

'Or Bequests or Things described in General Terms. 

158. If there be a bequest of something described in general terras, 
Bequest of thing described the executor raust purchase for the legatee what 
in general terms. may reasonably be considered to answer the de- 

scription. 

Illustrations, 

(a.) A bequeaths to B a pair of carnage-lioi’ses, or a diamond ring. The exe- 
cutor must provide the legatee with such articles, if the state of the assets will 
allow it. 

(h.) A bequeaths B “ Ms pair of carriage-horses.’* A had no carriage-horses 
at the time of his death. The legacy fails. 


PABT XXIY.* 

Of Bequests of the Interest or Produce op a Fund. 

159. Where the interest or produce of a fund is bequeathed to any 
Bequest of interest or pro- person, and the will affords no indication of an 
duco of fund. intention that the enjoyment of the bequest should 

be of limited duration, the principal as well as the interest shall belong to 
the legatee. 

Illustrations, 

(a.) A bequeaths to B the interest of his five per cent, promissory notes of 
the Government of India. There is no other clause in the will affecting those 
securities. B is entitled to A’s five per cent, promissory notes of the Government 
of India. 

(b.) A bequeaths the interest of his per cent, promissory notes of the 
Government of India to B for his life, and after his death to 0. B is entitled to 
the interest of the notes during his life ; and G is entitled to the notes upon B’s 
death. 

(c*) A bequeaths to B the rents of his lands at X, B is entitled to the lands. 


PAET XXY.* 

Op Bequests op Annuities. 

160. Where an annuity is created by will, the legatee is entitled to 
Anmiity created by will receive it for his life oulj, unless a contrary 
payable for fife only, unless appears by the will. And this rule shall not 

contrary intention appears be varied by the circumstance that the annuity is 
directed to be paid out of the property generally, 
or that a sura, of money is bequeathed to be invested in the purchase of it. 

* This Part applies to the wills of Hindfis, &c., in the Dower Provinces and in the towns 
of Madras and Bombay.— Act XXX. of 1870. 
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Illustrations, 

(ti,) A bequeaths to B 500 rupees a year. B is entitled during bis life to receive 
the annual sum of 500 inpees. 

(b,) A bequeaths to B the sum of 500 rupees monthly. B is entitled during 
his life to receive the sum of 500 rupees every month. 

(r ) A bequeaths an antiniiy of 500 rupees to B for life, and on B’s death to 0. 
B is entitled to an annuity of 500 rupees during his life. C, if he survives B, is 
entitled to an annuity of 500 rupees from B’s death until his own death. 

161. Where the will directs that an annuity shall be provided for any 

Period of vestiog where proceeds of property, or out of 

will directs that annuity be property generally, or where money is bequeathed 
provided out of prooooda of to 'be invested in the purchase of any annuity for 
Silly, "r°“whOTrSey any person, on the testator’s death the legacy vests 
bequeathed to be invested in in interest in the legatee, and h# is entitled, at his 
purchase of annuity. option, to have an annuity purchased for him, or 

to receive the money appropriated for that purpose by the will. 

Illustrations. 


(a.) A by his will directs that his executors shall, out of his property, purchase 
an annuity of 1,000 rupees for B. B is entitled, at his option, to have an annuity 
of 1,000 rupees for his life purchased for him, or to receive such a sum as will be 
sufficient for the purchase of such an annuity. 

(5.) A bequeaths a fund to B for his life, and directs that after B’s death it 
shall be laid out in the purchase of an annuity for 0. B and C survive the testator. 
C dies in B’s lifetime. On B’s death the fund belongs to the representative of 0. 


162. Where an annuity is bequeathed, hut the assets of the testator are 


Abatement of annuity. 


not sufficient to pay all the legacies given by the 
will, the annuity shall abate in the same proportion 


as the other pecuniary legacies given by the will. 


163. Where there is a gift of an annuity and a residuary gift, the whole 
Where gift of annuity and of the annuity is to be satisfied before any part of 
residuary gift, whole annuity the residue is paid to the residuary legatee, and, 
to be first satisfied. if necessary, the capital of the testator’s estate 

shall be applied for that purpose. 


PART XXYL* 

Of Legacies to Creditors and Portioners. 

164 Where a debtor bequeaths a legacy to his creditor, and it doos not 
Creditor entitled appear from the will that the legacy is meant as 
to legacy as well as debt. a satisfaction of the debt, the creditor shall be 
entitled to the legacy as well as to the amount of the debt. 

165. Where a parent who is under obligation by contract to provide 
Child primdfaek ontitledto a portion for a child fails to do so, and afterwards 
legacy as well as portion bequeaths a legacy to the child, and does not 

intimate by his will that the legacy is meant as a satisfaction of the por- 
tion, the child shall be entitled to receive the legacy as well as the portion. 

^ This Part applies to the wills of Hindtis, &c., in the Lower Provinces and in the towns of 
Jiladras and Bombay.— Act XXL of 1870, 
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lUmiration, 

A, by articles entered into in contemplation of Ms marriage with B, covenanted 
that he would pay to each of the daughters of the intended marriage a portion of 
20,000 rupees on her marriage. This covenant having been broken, A bequeaths 
20,000 rupees to each of the married daughters of himself and B. The legatees 
are entitled to the benefit of this bequest in addition to their portions. 

166. 'No bequest shall be wholly or partially adeemed by a subsequent 
No ademption by subse- provision made by settlement or otherwise for the 
quent provision for legatee, legatee. 

lllustraiions* 

(a.) A bequeaths 20,000 rupees to his son B, He afterwards gives to B the 
sum of 20,000 rupees. The legacy is not thereby adeemed. 

(6.) A bequeaths 40,000 rupees to B, his orphan-niece, whom he had brought 
up from her infancy Afterwards, on the occasion of B’s marriage. A settles upon 
her the sum of 30,0u0 rupees. The legacy is not thereby diminished. 


PAET XXVII * 

Of Election. 

167. Where a man, by his will, professes to dispose of something which 
Circumstances in which he has no right to dispose of, the person to whom 

election takes place. the thing belongs shall elect either to confirm such 

disposition or to dissent from it, and in the latter case he shall give up any 
benefits which may have been provided for him by the will. 

168. The interest so relinquished shall devolve as if it had not been 
Devolution of interest re- disposed of by the will in favour of the legatee, 

linquished by owner. subject, nevertheless, to the charge of making good 

to the disappointed legatee the amount or value of the gift attempted to be 
given to him by the will. 

169. This rule will apply whether the testator does or does not belieye ^ 
Testator’s belief as to bis that which he professes to dispose of by his will to 

ownership immaterial. he his own. 

Illustrations, 

(a,) The farm of Sultanpur was the property of C. A bequeathed it to B, giving 
a legacy of 1,000 rupees to C. C has elected to retain his farm of Sultanpur, which 
is worth 800 I’u pees. 0 forfeits his legacy of 1,000 rupees, of which 800 rupees 
goes to B, and the remaining 200 rupees falls into the residuary bequest, or devolves 
according to the rules of intestate succession, as the case may be. 

(6.) A bequeaths an estate to B in case B’s elder brother (Avho is married and 
has children) shall leave no issue living at his death. A also bequeaths to 0 a jewel, 
which belongs to B. B must elect to give up the jewel, or to lose the estate. 

(r.) A bequeaths to B 1,000 rupees, and to C an estate which will, under a 
settlement, belong to B if his elder brother (who is married and has children) shall 
leave no issue living at his death, B must elect to give up the estate, or to lose 
the legacy. 

{d,) A, a person of the age of 18, domiciled in British India, but owning real 
propeity in England, to which C is heir-at-law, bequeaths a legacy to 0, and, subject 
thereto, devises and bequeaths to B “all his property, whatsoever and wheresoever,’^ 
and dies under 23 . The real property in England does not pass by the will. C may 
claim his legacy without giving up the real property in England. 


* This Part applies to the wills of Hindiis, &c,, in, the Lower Provinces and in the towns of 
Madras and Bombay,— Act XXI. of 1870. 
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Bequest for mm’s benefit 170. A bequest for a man’s benefit is, for the 

how regarded for purpose of pnrpose of election, the same thing as a bequest 
election, made to himself. 

lUustraHon. 

The farm of Sultinpiir Kliurd bein^ the property of B, A bequeathed it to 0, 
and bequeathed another farm, called Snltanpnr Bnziiirg, to bis own executors, with 
a direction that it should be sold, and the pioceeds applied in payment of B's debts. 
B must elect whether he will abide by the will, or keep his faiin of Sultanpur Khurd 
in opposition to it. 

^ Person deriving benefit in- 171. A person taking no benefit directly under 

directly not put to election. the Will, but deriving a benefit under it indirectly, 
is not put to his election. 


lUustraiion, 




The lands of Sultanpur are settled upon C for life, and, after his death upon D, 
his only child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to C. O 
dies intestate, shortly after the testator, and without having made any election. D 
takes out administration to 0, and as administrator elects on behalf of O’s estate to 
take under the will. In that capacity he receives the legacy of 1,000 rupees, and 
accounts to B for the rents of the lands of Sultanpur which accrued after the death 
of the testator, nnd before the death of 0. In his individual character he retains 
the lands of Sulhlnpur in opposition to the will. 


Person taking in individual 
capacity under will msy in 
other character elect to take 
in opposition. 


172. A person who, in his individual capa- 
city, takes a benefit under the will, may, in another 
character, elect to take in opposition to the will 

Illustration, 

The estate of SuK^npur is settled upon A for life, and after h% death upon B. 
A leaves the estate of Sultanpur to D, nnd 2,000 rupees to B, and 1,000 rupees ^ to 
C, who is B’s only child. B dies intestate, slioitly aftei the testator, without having 
made an election.' C takes out administration to B, and as administrator electa to 
keep the estate of Sultanpur in opposition to the will, and to relinquish the legacy 
of 2,000 rupees. C may do this, and yet claim his legacy of 1,000 rupees under 
the will. 

Exception to the six last rules , — Where a particular gift is expressed in 
the will to be in lieu of something belonging to the legatee, which is also in 
terms disposed of by the will, if the legatee claims that thing, he must relin- 
quish the particular gift, but he is not bound to relinquish any other benefit 
given to him by the will. 

Illustration, 

Under A's marriage-settlement his wife is entitled, if she survives him, to th# 
enjoyment of the estate of Sultanpur during hei life, 

A by his will bequeaths to his wife an annuity of 200Z. during her life, in lieu 
of her intei'est in the estate of Sultanpur, which estate he bequeaths to his son, ^ He 
also gives his wife a legacy of 1,0001 The widow elects to take what she is entitled 
o under the settlement. She is bound to relinquish the annuity, but not the legacy 
of 1,OOOZ. 

173. Acceptance of a benefit given by the will constitutes an election 
When acceptance of benefit by the legatee to take under the will, if he has 
g^ren by will constitutes elec- knowledge of his right to elect, and of those cir- 
tion to take under will cumstanccs which would infiiuence the judgment of 

a reasonable man in making an election, or if he waives inquiry into the cir- 
cumstances. 
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Illustration 8» 

(a.) A is owner of an estate called Siiltanpur Kburd, and has a life-interest in 
another estate called Sultdnpur Buzurg, to which, upon hie death, his son B will be 
absolutely entitled. The will o£ A gives the estate of Sult^npur Khurd to B, and 
the estate of Sultanpnr Buzurg to 0. B, in ignorance of his own right to the estate 
of Sultlinpur Buziirg, allows C to take possession of it, and enters into possession, 
of the estate of Sultanpur Khurd. B has not confirmed the bequest of Sultanpur 
Buzurg to C. 

(b,) B, the eldest son of A, is the possessor of an estate called Sultanpur. A 
bequeaths Sultanpur to C, and to B the residue of A’s property, B, having been 
informed by A’s executors that the residue will amount to 5,000 rupees, allows C to 
take possession of Sultanpur, He afterwards discovers that the residue does not 
amount to more than 500 rupees. B has not confirmed the bequest of the estate of 
Sultanpur to 0. 

174. Such ]i;p)wledge or waiver of inquiry shall, in the absence of evi- 

Presumption arising from contrary, be presumed if the legatee 

enjoyment by legatee for two has enjoyed for two years the benefits provided for 
him by the will without doing any act to express 
dissent. 

175. Such knowledge or waiver of inquiry may he inferred from any act 
Confirmation of bequest by of the legatee which renders it impossible to place 

act of legatee. the persons interested in the subject-matter of the 

bequest in the same condition as if such act had not been done. 

Illustration. 

A bequeaths to B an estate to which C is entitled, and to C a coal-mine. 0 
takes possession of the mine, and exhausts it. He has thereby confirmed the bequest 
of the estate to B. 

176. If tjb.e legatee shall not, within one year after the death of the tes- 

When testator’s repreaenta- signify to the testator’s representatives his 

tives may call upon legatee to intention to confirm or to dissent from the will, 
the representatives shall, upon the expiration of 
that period, require him to make his election ; 

and if he does not comply with such requisition within a reasonable time 

after he has received it, he shall be deemed to have 
Effect of non-oompUanoo. ^ 

177. In case of disability the election shall be postponed until the dis- 
Postponement of election in ability ceases, or until the election shall be made 

©as© of disability. by some competent authority. 


PART XXYIII.* 

Of Gifts in Contemplation of Death. 

Property transferable by 178 . A man may dispose, by gift made in 

gift made in contemplation of contemplation of death, of any moveable property 
^ which he could dispose of by will. 

A gift is said to be made in contemplation of death where a man who 

*Wb©n gift said to be made is ill, and expects to die shortly of his illness, deli- 
m contemplation of death. vers to another the possession of any moveable 
property to keep as a gift in case the donor sh^ll die of that iljness. 

Such, gift resumable. Such a gift may he resumed by the giver. 


This Part does not apply to Hindds,— Act XXI. of 1870. 
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It does not take elBfect if he recovers from the illness during which it 
.. - was made ; nor if he survives the person to whom 

wiieii It raiis. rx i 

It was made. 

lUustrationB. 

(a.) A, being ill, and in expectation of death, delivers to B, to be retained by 
him in case of A’s death — 
a watch : 

a bond granted by C to A s 

a bank-note : • 

a promissory note of the Government of India endorsed in hltak ; 
a bill of exchange endorsed in blank : 
certain mortgage-deeds. 

A dies of tbe illness during which he delivered these articles. 

B is entitled to — 

the watch : ^ 

the debt secured by G’s bond : 
the bank-note : 

tbe promissory note of tbe Government of India : 
the bill of exchange : 

the money secured by the mortgage-deeds. 

(h.) A, being ill, and in expectation of death, delivers to B the key of a trunk, 
or the key of a warehouse in which goods of bulk belonging to A are deposited, 
with the intention of giving him the control over the contents of the trunk, or over 
the deposited goods, and desires him to keep them in case of A’s death. A dies oJ 
the illness during which he delivered these articles. B is entitled to the trunk and 
its contents, or to A’s goods of bulk in the warehouse. 

(c.) A, being ill, and in expectation of death, puts aside certain articles in 
separate parcels, and maiks upon the parcels respectively the names of B and 0, 
The parcels are not delivered during the life of A. A dies of the illness duiing 
which he set aside the parcels. B and 0 are not entitled to the contents of th^ 

-/ 


PAET XXIX. 

Op Gbant of Probate and Letters op Administration. 

179 . The executor or administrator, as the case may be, of a deceased 
Character and property of person, is his legal representative for aU purposes, 

executor or administrator as and all the property* of the deceased person vests 
in him as such.f 

180. When a will has been proved and deposited in a Court of compe- 
Administration with copy tent jurisdiction, situated beyond the limits of the 

annepd of authenticated copy province, whether in the British dominions, or in 
of will proved abroad. a foreign country, and a properly authenticated 

copy of the will is produced, letters of administration may be granted with 
a copy of such copy annexed. 

181. Probate can be granted only to an Re- 


probate only to appointed 
executor. 


cutor appointed by tbe will. 


Appointment express or 182. Tbe appointment may be expre^ or by 

implied. necessary implication. | 


* This does not include property vested in the deceased as executor or administrator 
tinder Act X. of 1865.-12 Beng. 428, 429. 

and sections 180—189 {both ineludye), apply to the wills of Hindds, &c,, id 


t This section . 

the Lower Provinoeg and in the towns of Madras and Bombay. 
t 7 Bom., A. 0. J., 64 : 7 Beng. 663, 


-Act XXI. of 1870. 
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Illustrations, 

(a.) A wills tbat C be bis executor if B will not. B is appointed executor by 
implication. 

(&.) A ^ives a legacy to B and several legacies to other persons, among the 
rest to his daughter-in-law* C, and adds, but should the within-named C he not 
living, I do constitute and appoint B my whole and sole executux.” C is appointed 
executrix by implication. 

(i,) A appoints several persons executors of his will and codicils, and his 
nephew residual y legatee, and in anothei codicil aie these woids : ‘'I appoint my 
nepEew nty residuary legatee to dischaige all lawful demands against my will and 
codicils, signed of diffeient dates.’' The nephew is appointed an executor by impli- 
cation. 

183. Probate cannot be granted to any person who is a minor or is of 
Persons to whom probate unsound mind, nor to a married woman without 
cannot be granted. the previous consent of her husband. 

Grant of probate to several 184. When several executors are appointed, 

executors simultaneously or probate may be granted to them all simultaneously 
at different toes. different times. 


Illustration, 


A is an executor of B's will by express appointment, and 0 an executor of it 
by implication. Probate may be gi anted to A and 0 at the same time, or to A first 
and then to C, or to C first and then to A. 


185. If a codicil be discovered after the^ grant of probate, a separate 
Sepai’ate probate of codicil probate of that codicil may be granted to the 

discovered after giant of pio- executor, if it in no way repeals the appointmeirt 
of executors made by the will. 

Procedure when different different executors are appointed by the 

©xecutois appomted by codi- codicil, the probate of the will must be revoked 
cib and a new probate granted of the will and the 

codicil together. 

186. When probate has been granted to several executors, and one of 
Accrual of representation them dies, the entire representation of the testator 

to surviving executor. accrues tO' the surviving executor or executors. 

187. ISTo right as executor or legatee can be established in any Court of 
Right as executor or lega- d ustice, unless a Court of competent jurisdiction 

tee when estabhshed. ^ within the province shall have granted probate of 

the will under which the right is claimed, or shall have granted letters of 
administration under the one hundred and eightieth section. 

188. Probate of a will when granted establishes the will from the death 

Effect of probate. the testator, and renders valid all intermediate 

acts of the executor as such. 


To whom administration 189. Letters of administration cannot be 
may not be granted. granted to any person who is a minor or is of 

unsound mind ; 

nor to a married woman without the previous consent of her husband. 


190. Ho right to any part of the property of a person who has died 
Right to intestate^s property intestate can be established in any Court of 
when ^tablished. Justice, unless letters of administration have 

first been granted by a Court of competent jurisdiction. 


s. 6, Aot XXLj 1870, 


A.CT X] 


INDIAN SUCCESSION ACT. 


im 


191. Letters of administration entitle the administrator to all rights 
Effect of letters of admi- belonging to the intestate as effectually as if the 

nistration. administration had been granted at the moment 

after his death.* 

192. Letters of administration do not render valid any intermediate 
Acts not validated by ad- acts of the administrator tending to the diminu- 

rnmistration. tion or damage of the intestate’s estate. 

193. When a person appointed an executor has not renounced the 
Giant of administration executorship, letters of administration shall iiot 

where executor has not re- be granted to any other person until a citation 
nounced. h^as been issued, calling upon the executor to accept 

or renounce his executorship ; 

except that, when one or more of several executors have proved a will, 
Excention Court may, on the death of the survivor of 

those who have proved, grant letters of adminis- 
tration without citing those who have not proved. 

194. The renunciation may be made orally in the presence of the 
Form and effect of re- Judge, or by a writing signed by the pexson 

nunciation of executorship renouncing, and, when made, shall preclude him 
from ever thereaftei applying for probate of the will appointing him exe- 
cutor. 

195. If the executor renounce, or fail to accept, the executorship 

Procedure where executor Kmited for the acceptance or 

renounces or fails to accept refusal thereof, the will may be proved, and let- 
•within timo limited. of administration with a copy of the will 

annexed may be granted to the person who would be entitled to administra- 
tion in case of intestacy, f 

Grant of administration to 196. When the deceased has made a will, 

universal or residuary legatee, but has not appointed an executor ; or 

when he has appointed an executor who is legally incapable, or refuses 
to act, or has died before the testator, or before he has proved the will ; or 
when the executor dies after having proved the 'will, but before he has 
administered all the estate of the deceased 

an universal or a residuary legatee may be admitted to prove the will, 
and letters of administration with the will annexed may be granted to him 
of the whole estate, or of so much thereof as may be unadmiinstered. 

197. When a residuary legatee who has a beneficial interest survive® 

Eight tc adminbtraticn cf testator, but dies before the estate has been 

representative of deceased re- fully administered, his representative has the same 
siduary legatee. right to administration with the will annexed as 

such residuary legatee. 

198. When there is no executor, and no residuary legatee or repre- 

sentative of a residuary legatee, or he declines 
■wheie^no ^executor, ^^nar rT or is incapable to act, or cannot be found, the 
siduary legatee, nor repre- person or persons who would be entitled to the 
sentative of such legatee. administration of the estate of the deceased if he 
had died intestate,! or any other legatee having a beneficial interest, or a 
creditor, may bo admitted to prove the will, and letters of administration 
may be granted to him or them accordingly. 


This section and sections 192-^199 (both inclusive) apply to the wills of Hmdds, m 
the Lower Provinces and in the towns of Madras and Bombay -—Act XXI. of 1870. 
t See B 6, Act XXI , 1870. 
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199 . Letters of iidministration with the will annexed shall not be grant- 
citation before grant of ad- f *0 any legatee other than an universal or a resi- 

Biinsti^atioii to legatee other duary legatee, until a citation has been issued and 
than universal or residuary. published in the manner hereinafter mentioned, 
calling on the next-of-kin to accept or refuse letters of administration. 

200. When the deceased has died intestate, those who are connected 
Order in which connections with him either by marriage or by consanguinity 

entitled to administer. are entitled to obtain letters of administration of 

his estate and effects in the order and according to the rules hereinafter 
stated. 

201. If the deceased has left a widow, administration shall be granted 
Admiuktration to widow to the widow, unless the Court shall see cause to 

unless Court see cause to ex- exclude her, either on the ground of some personal 
elude her. disqualification, or because she has no interest in 

the estate of the deceased. 

Illustrations. 

(a.) The widow is a lunatic, or has committed adultery, or has been barred by 
her maniage-settleraent of all interest in her husband's estate ; there is cause for 
excluding her from the administration. 

(&.) The widow has married again since the decease of her husband ; this is not 
good cause for her exclusion. 

202. If the Judge think proper, he may associate any person or persons 
Association with widow in with the widow in the administration, who would 

administration. be entitled solely to the administration if there 

were no widow. 


203. If there be no widow, or if the Court see cause to exclude the 
Administration whore no widow, it shall commit the administration to the 
widow, or widow excluded. person or persons who would be beneficially entitled 
to the estate according to the rules for the distribution of an intestate^s 
estate : 

provided that, when the mother of the deceased shall be one of the class 
of persons so entitled, she shall be solely entitled 
to administration. 

Title of kindred to adminis- 204. Those who stand in equal degree of 

tration. kindred to the deceased are equally entitled to ad- 

ministration.* 


Bight of widower to admi- 205. The husband, surviving his wife, has the 
nistration of wife’s estate. same right of administration of her estate as thb 
widow has in respect of the estate of her husband. 


206. When there is no person connected with the deceased by marriage 
Grant of administration to or consanguinity who is entitled to letters of ad- 
creditor. ministration, and willing to act, they may be 

granted to a creditor. 

207* Where the deceased has left property in British India, letters of 
Adminktration where^ pro- administration must be granted according to the 
perty left m Bntish India. foregoing rules, although he may have been a 

domiciled inhabitant of a country in wioh the law relating to testate and 
intestate succes^on differs from the law of British India. 


* 1 Benjg , Sborfc Notes of Cases, III, 
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Or Limited Grants. 

(a.) Grants limited in Dttration. 

208. ■When the will has been lost or mislaid since the testator’s death, 
Probate of copy or draft of or has been destroyed by wrong or accident, and 

lost will. not by any act of the testator, and a copy or the 

draft of the will has been preserved, probate may be granted of suclx copy or 
draft, limited until the original or a properly authenticated copy of it be 
produced. 

209. When the will has been lost or destroyed, and no copy has been 
Probate of contents of lost made, nor the draft preserved, probate may be 

or destroyed will. granted of its contents, if they can be established 

by evidence. 

210. When the will is in the possession of a person residing out of the 
Probate of copy where ori- province in which application for probate is made, 

ginal exists. who has refused or neglected to deliver it up, but 

a copy has been transmitted to the executor, and it is necessary for the inter- 
ests of the estate that probate should be granted without waiting for the ar- 
rival of the original, probate may be granted of the copy so transmitted, 
limited until the will or an authenticated copy of it be produced. 

211. Where no will of the deceased is forthcoming, but there is reason 
Administration until will to believe that there is a will in existence, letters 

produced. of administration may he granted, limited until 

the will, or an authenticated copy of it, be produced. 

(5.) Grants for the Use and Benefit of others having Bight, 

212. When any executor is absent from the province in which applica- 

Administration, with will executor within the 

annexed, to attorney of ab- province willing to act, letters of administration, 
sent executor. will annexed, may be granted to the 

attorney t of the absent executor, for the use and benefit of his principal, 
limited until he shall obtain probate or letters of administration granted to 
himself. 

213. When any person to whom, if present, letters of administration 
Administration, with will with the will annexed might be granted, is absent 

annexed, to attorney of ab- province, lettei's of administration with 

the will annexed may be granted to his attorney,! 
Ulster. limited as above-mentioned. 


214. When a person entitled to administration in case of intestacy is 
Administration to attorney province, and no person equally 


of absent person entitled to ad- 
minister in case of intestacy. 


entitled is willing to act, letters of administration 
may be granted to the attorney of the absent per- 
son, limited as before mentionpd. 

215. When a minor is sole executor or sole residuary legatee, letters of 
Adminktration during administration, with the will annexed, may to 
minority of sole executor or granted to the legal guardian ot such minor, or to 
residuary legatee. S^oh other person as the Court shall think fit, 


* So much of thfe Part as relates to grants of probate and letters of adminKtration with 
the will annexed applies to wills of Hindds, &c,, in the Lower Provinces and m the towns of 
Madras and Bombay.— Act XXI. of 1870. ^ k An 

f The attorney must he within the jurisdietion of the Court.— 4 App. Wf 
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until the naiiior shall have completed the age of eighteen years, at which 
period, and not before, probate of the will shall be granted to him. 

216. When there are two or more minor executors and no executor who 
Administration during mi- has attained majority, or two or more residuary 

noriiy of several executoisor legatees and no residuary legatee who has attained 
residuary legatees. majority, the grant shall be limited until one of 

them shall have completed the age of eighteen years. 

217. If a sole executor, or a sole universal or residuary legatee, or a 
Administration for use and person who would be solely entitled to the estate 

benefit of lunatic of the intestate according to the rule for the dis- 
tribution of intestates’ estates, be a lunatic, letters of administration, with 
or without the will annexed, as the case may be, shall he granted to the per- 
son to whom the care of his estate has been committed by competent 
authority, or, if there be no such person, to such other person as the Court 
may think fit to appoint, for the use and benefit of the lunatic until he shall 
become of sound mind. 


218. Pending any suit touching the validity of the will of a de- 
, , . . ^ , ceased person, or for obtaining or revoking any 

minis ra lanpen en e %te. grant of letters of administration, 

the Court may appoint an administrator of the estate of such deceased 
person, who shall have all the rights and powers of a general administrator, 
other than the right of distributing such estate, and every such administrator 
shall be subject to the immediate control of the Court, and shall act under 
its direction. 

(c.) For Special Furposes, 


219- If Pin executor be appointed for any limited purpose specified 
Probate limited to purpose in the will, the probate shall be linaited to that 
specified in will purpose, and if he should appoint an attorney to 

take administration on his behalf, the letters of administration with the 
will annexed shall accordingly be limited. 

220. If an executor appointed generally give an authority to an attorney 
Admimstration with will Vrore, a will on his behalf, and the authority 

annexed limited to particular is limited to a particular purpose, the letters of 
purpose, administration with the will annexed shall be 

limited accordingly. 

221. Where a person dies leaving property of which he was the sole 
Administration limited to or surviving trustee, or in which he had no bene- 

property in which person has nciai interest on xiis own account, and leaves no 
beneficial interest. general representative, or one who is unable or 

unwilling to act as such, letters of administration, limited to such property, 
may be granted to the person beneficially interested in the property, or to 
some other person on his behalf. 

222. When it is necessary that the representative of a person deceased 
Administration limited to he made a party to a pending suit, and the execu- 

tor or person entitled to administration is unable 
or unwilling to act, letters of administration may be granted to the nominee 
of a party in such suit, limited for the purpose of representing the deceased 
in the said suit, or in any other cause or suit which may be commenced in 
the same or in any other Court between the parties, or any other parties, 
touching the matters at issue in the said cause or suit, and until a final decree 
shall be made therein, and carried into complete execution. 
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22S. at the expiration of twelve montlis from the date of any 
. , . . , probate or letters of administration, the executor 

purpo'^o of becoming party to administrator to whom the same has been 
suit _ to be brought against granted is absent from the province within which 
a<dmini&trator, Court that has granted the probate or letters 

of administration is situate, it shall be lawful for such Court to grant, to 
any person whom it may think fit, letters of administration, limited to the 
purpose of becoming and being made a party to a suit to be brought against 
the executor or administrator, and carrying the decree which may be made 
therein into effect. 


preserving 
the Court 


Appointment, as adminis- 
tiator, of person other than 
one who under ordinary cir- 
cumstances would be entitled 
to administration. 


224* In any case in which it may appear necessary for 

Administration limited to property of a deceased person, 

collection and preservation of within whose district any of the property is 
deceased’s property. situate may grant, to any person whom such 

Court may think fit, letters of administration limited to the collection and 
preservation of the property of the deceased, and giving discharges for debts 
due to his estate, subject to the directions of the Court. 

225. When a person has died intestate, or leaving a will of which there 
is no executor willing and competent to act, or 
where the executor shall, at the time of the death 
of such person, be resident out of the province, 
and it shall appear to the Court to be necessary or 
convenient to appoint some person to administer the 
estate or any pari thereof, other than the person who, under ordinary cir- 
cumstances, would be entitled to a grant of administration, it shall bo lawful 
for the Judge, in his discretion, having regard to consanguinity, amount of 
interest, the safety of the estate, and probability that it will be properly 
administered, to appoint such person as he shall think fit to be administrator, 

and in every such case letters of administration may be limited or not 
as the Judge shall think fit. 

(d,) Grants with Exception. 

Whenever the nature of the case requires that an exception be 
made, probate of a will, or letters of administra- 
tion with the will annexed, shall be granted subject 
to such exception. 

nature of the case requires that an exception bo 
made, letters of administration shall be granted 
subject to such exception. 

(a) Grants of the Rest. 

228. Whenever a grant, with exception of probate or letters of admi- 
Probate or administration nistration, with or without the will annexed, has 

of rest. been made, the person entitled to probate or admi- 

nistration of the remainder of the deceased’s estate may take a grant of pro- 
bate or letters of administration, as the case may be, of the rest of the 
deceased’s estate. 

{f.) Grants of Effects unadministered. 

229. If the executor to whom probate has been granted have died leav- 
Grant of effects nnadmMs- ing a part of the testator’s estate unadministeredj 

tered. a new representative may* be appointed for 

purpose of administering such part of the estate. 


226. 


Piobato or administration 
with will annexed, subject 
to exception. 

227. Whenever the 

Administration with excep- 
tion. 


12 Beng. 428. 
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230. In granting letters of administration of an estate not fully admi- 
Bulcs as to fcmnts of effects nisteicd, the Court shall be guided by the same 
itnadmimstorod. rales as apply to original grants, and shall grant 

letters of administration to those persons only to whom original grants might 
have been made.* 

231- Tv""hen a limited grant has expired by effluxion of time, or the 
happening of the event or contingency on which 
ed grant expiied, and still it was limited, and there is still some part of the 
some pait of estate unadmi- deceased’s estate unadministered, letters of admi- 
nistered. nistration shall be granted to those persons to 

whom original grants might have been made.f 

{g.) Alteration in Grants. 

232. Errors in names and descriptions, or in setting forth the time and 
What errors may be recti- place of the deceased’s death, or the purpose in a 

tied by Court limited grant, may be rectified by the Court, ai d 

the grant of probate or letters of administiation may be altered and amend- 
ed accordingly. 

233. If, after the grant of letters of administration with the will 
Procedure where codicil dig- annexed, a codicil be discovered, it may be added 

covered after grant of admi- to the grant on due proof and identification, and 
lustration with will annexed. grant altered and amended accordingly. 

(h.) Revocation of Grants. 

Revocation or annulment for 234 The grant of probate or letters of admi- 

}u8t cause. nistration may be revoked or annulled for just 

cause. 

Just cause ” Expla'iiation. — Just cause is — 

that the proceedings to obtain the grant were defective in substance ; 
that the grant was obtained fraudulently by making a false sugges- 
tion, or by concealing from the Court something material to the case ; 

,^rd, that the grant was obtained by means of an untrue allegation of a 
fact essential in point of law to justify the grant, though such allegation was 
made in ignorance or inadvertently ; 

4^7fc, that the grant has become useless and inoperative through circum- 
stances. 


Illustrations. 

(a.) Tn[ie Couit by which the grant was made had no jiiusdiction. 

(b.) The grant was made without citing parties who ought to have been cited. 
(e.) The will of which probate was obtained was forged or revoked. 

(c/.j A obtained letters of administration to the estate of B as his widow, but 
it has since transpired that she was never mariied to him. 

(e ) A has taken administration to the estate of B as if lie had died intestate, 
but a will has sirne been discovered. 

{/,) Since probate was cri anted, a htei will has been di^^covered. 

(&.) Since pi obate was g] anted, a codicil has been di&coveied, which revokes 
or adds to tbe appomtmei t of executors imd'w the will 

(h.) Tbe peison to whom piebate was, or letters of adrainisliation were, grant- 
ed, has subsequently become of unsound mind. 


* 12 Bang. 428 : see Act XKl of 1870, s, 0, f See Act XXI. of 1870i s. d. 
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PAET XXXI* 

Of the Practice in granting and revoking Probates and 
Letters of Administration. 

Jurisdiction of District . 235. The District Judg* shall have jiirisdic- 

Judge in granting and revok- tion in granting and revokingf probates and letters 
ing probates, &o. of administration in all cases within his district. 

235A. J The High Court may, from time to time, appoint such judicial 
Power to appoint Delegate <^^cers within any district as it thinks fit, to act 
of District Judge to deal with for the District Judge as Delegates to grant pro- 
non-contentious cases. "bate and letters of administration in non-conten- 

tious cases, within such local limits as it may from time to time prescribe : 

Provided that, in the case of High Courts not established by Boyal 
Charter, such appointment be made with the previous sanction of the Local 
Government. 

Persons so appointed shall be called “ District Delegates.’^ 

236. The District J udge shall have the like powers and authority in 
District Judge’s powere as relation to the granting of probate and letters of 

to grant of probate and admi- administration, and all matters connected there- 
mstration. with, as are by law vested in him in relation to 

any civil suit or proceeding depending in his Com t 

237. The District J udge may order any person to produce and bring 
District Judge may order “^0 Court any paper or writing, being or purport- 

pel son to pioduce testainon- hig to be testamentary, which may be shown to be 
tary papers. in the possession or under the control of such 

person ; 

and if it be not shown that any such paper or writing is in the posses- 
sion or under the control of such person, but there is reason to belive that 
he has the knowlege of any sach paper or writing, the Court may direct 
such person to attend for the purpose of being examined respecting the same ; 

and such person shall be bound to answer such questions as may be put 
to him by the Court, and, if so ordered, to produce and bring in such paper 
or writing, and shall be subject to the like punishment under the Indian 
Penal Code, in case of default in not attending, or in not answering such 
questions, or not bringing in such paper or writing, as he would have been 
subject to in case he had been a party to a suit, and had made such default, 
and the costs of the pi'oceeding shall be in the discretion of the Judge, 

238. The proceedings of the Court of the Di:>trict J udge in relation to 
Proceeding of District granting of probate and letters of_ administra- 

Judges’s Com t iu relation to tion shall, except as hereinafter otherwise provided, 
probate and administration. De regulated SO far as the circumstances of the case 
will admit by the Code of Civil Procedure. 

239. Until probate be granted of the will of a deceased person, or an 
When and bow District administi'ator of his estate be constituted, the 

JudgoTo iSorfere for protec- District Judge Within whose jurisdiction any part 
tion of property. of the property of the deceased person is situate is 


* So much of this Part as relates to grants of probate and letters of alralnistraiion with 
the tvill annexed applies to the wills of Ilindds^ &c , in the bower Provinces and m the towns 
of Madras and Bombay. — Act XXL of 1870. i 

t 2 N. W. P. 268. ^ ^ 

$ See Act VL 1S8L s. 2. ^ s ^ 
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authorized and required to interfere for the protection of such property at 
the instance of any person claiming to he interested therein, and in all other 
cases where the J uclge considers that the property incurs any risk of loss or 
damage ; and for that purpose, if he shall see ht, to appoint an officer to take 
and keep possession of the property. 

240. Probate of the will or letters of administration to the estate of a 
WIiGn pi’obate or adminis- deceased person may be granted ^ by the District 

tratioE may bo granted by J udge under the seal of his Oourt, if it shall appear 
District Judge. ^ petition verified as hereinafter nrentione^ of 

the person applying for the same, that the testator or intestate, as the case 
may be, at the time of his decease, had a fixed place of abode, or any property, 
moveable or immoveable, within the jurisdiction of the Judge. 

241. When the application is made to the Judge of a District in which 

dcccased had no fixed abode at the time of his 
to jX of death, it shall be in the discretion of the Judge to 

deceased had no hxod abode, refuse the application, if in his judgment, it could 
be disposed of more justly or conveniently in another district, or, where the 
application is for letters of administiation, to grant them absolutely, or 
limited to the property within his own jurisdiction. 

241 A.* Probate and letters of administration may, upon application for 
I'robato and letters of ad- that purpose to any District Delegate, be granted 
liiinistifitnon may be granted by him in any case in which there is no contention, 
by Delegate. if it appears hy petition (verified as hereinafter 

mentioned) that the testator or intestate, as the case may bo, at the time of 
his death, resided within the jurisdiction of such Delegate. 

242. Probate or letters of administration shall have effect over all the 
Conclumveness of probate or propeity and estate, moveable or immoveable, of 

letters of administration. the deceased, throughout the province in which the 
same is granted, and shall be conclusive as to the representative title against 
all debtors of the deceased, and all persons holding property which belongs to 
hii0, and shall afford full indemnity to all debtors paying their debts, and all 
persons delivering up such property to the person to whom such probate or 
letters of administration shall have been granted, 

f Provided that probates and letters of administration granted by a 
Effect of unlimited pro- Clourt after the first day of April, 1875, 

bates, &o , granted by High shall, unless otherwise directed by the grant, have 


Com t. 


like effect throughout the whole of British India. 


242A.t Whenever a grant of probate or letters of administration 
Transmission of oertifieate “^de by a High Court with such effect as last 
by High Court granting pro- aforesaid, the Registrar, or such other officer as 
bate, &c , to other Courts. the High Court making the grant appoints in this 
behalf, shall Send to each of the other High Courts a certificate to the fol- 
lowing effect : — 

I, A, B,, Registrar [or as the case may hel of the High Court of Judi- 
cature at [or as the case may he\ hereby certify that on the 

day of 187 , the High Court of Judicature at 

[m* as the case may hel granted probate of the will [or letters 
of administration of the estate] of (7. I),, late of , deceased, to 

of , and 0. IL, of , and that such probate 


See Act TI. of 1681, s. 3. 


t See Act XIII. of 1875. 
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[or letters] leas [or have] effect over all the property o£ the deceased 
throughout the whole of British India ; 

and such certificate shall be filed by the High Court receiving the same. 

243. The application for probate or letters of administration, if made 
Conclusiveness of application and verified in the manner h^inafter mentioned, 

for probate or administration, shall be conclusive for the pWpose of authorizing 
if properly made and verified, grant of probate or administration, and no 

such grant shall be impeached by reason that the testator or intestate had 
no fixed place of abode, or no property within the district at the time of his 
death, unless by a proceeding to revoke the grant if obtained by a fraud 
upon the Court. 

244. Application for probate shall be made by a petition distinctly 

written in English or in the language in ordinary 
Petition for pio a e. proceedings before the Court in which the 

application is made, with the will annexed, and stating 
the time of the testator’s death, 

that the writing annexed is his last will and testament, 
that it was duly executed, and 
that the petitioner is the executor therein named ; 
and in addition to those particulars, when the application is to the 
District Judge, the petition shall further state that the deceased at the time 
of his death had his fixed place of abode, or had some property, moveable or 
immoveable, situate within the jurisdiction of the Judge; 

and when the application is to a District Delegate, the petition shall 
further state that the deceased, at the time of his death, resided within the 
jurisdiction of such Delegate.”"^ 

245. In cases wherein the will is written in any language other than 
In what cases translation of English, or than that in ordinary use in proceed- 

will to bo annexed to fjetition. ings before the Court, there shall be a translation 
thereof annexed to the petition by a translator of the Court, if the language 
Verification of translation he one for which a translator is appointed ; or if 
by person other than Court- the will be in any other language, then by any 
translator person competent to translate the same, in which 

case such translation shall be verified by that person in the following manner : — 
“I (A. B.) do declare that I read and perfectly understand the language 
and character of the original, and that the above is a true and accurate 
translation thereof.” 

Petition for letters of ad- ' 246. Applications for letters of administra- 

mmistration. tion shall be made by petition distinctly written as 

aforesaid, and stating 
the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective 
residences, 

the right in which the petitioner claims, 

that the deceased left some property within the jurisdiction of the 
District Judge “or District Delegate,”! whom the application is made, and 
the amount of assets which are likely to come to the petitioner’s hands ; 
“ and when the application is to a District Delegate, the petition shall 
furlArer state that the deceased, at the time of his death, resided within the 
jurisdiction of such Delegate.”}: 


* See Act VI of 1881, s 4. 

f Tbe words quoted have been in»=! 0 rted by Act VI of 1881, 
t This paragraiih has been ad.ded by Act VI, of 1881, s, 4, 
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246 A.* Eyery person applying to a High Court for probate of a will or 
Additional statements in letters of administration of an estate, intended to 
petition for probate, &c. have effect throughout British India, shall state in 
his petition, in addition to the matters respectively required by section 244 
and section 246 of^iis Act, that to the best of his belief no application has 
been made to any ^er High Court for a probate of the same will or for 
letters of acl minis tiation of the same estate, intended to have such effect as 
last aforesaid ; 

or, where any such application has been made, the High Court to which 
it was made, the person or persons by whom it was made, and the proceed- 
ings (if any) had thereon. 

And the High Court to which any application is made under the proviso 
to section 242 of this Act may, if it think fit, reject the same. 

247. The petition for probate or letters of administration shall, in all 

•o cases, be subscribed by the petitioner and Ms 

Petition for probate or ’ i / n t ^ i i x* 

admmwtiation to be signed pleader (if any), and shall be verified by the peti- 

andYentied. tioner in the following manner or to the like 

effect : — 

I (A. B.), the petitioner in the above petitiou, declare that what is 
stated therein is true to the best of my information and belief ” 

248 * Where the application is for probate, the petition shall also be 
Verification of petition for verified by at least one of the witnesses to the will 
probate by one witness to will, (when procurable) in the manner or to the effect 
following ’ — 

I (G. D.), one of the witnesses to the last will and testament of the 
testator mention in the above petition, declare that I was present, and saw 
the said testator affix his signature (or mark) thereto (as the case may be), (or 
that the said testator acknowledged the writing annexed to the above petition 
to be his last will and testament in my presence),’^ 

249 * If any petition or declaration which is hereby required to be veri- 
Punkhmeatfor false ayer- shall contain any averment which the person 

meutin petition or declara- making the verification knows or believes to be 
tion. false, such person shall be subject to punishment 

according to the provisions of the law for the time being in force for tbe 
• punishment of giving or fabricating false evidence. 

District Judge may ox- 260. In all cases it shall be lawful for the 

amine petitioner in peison, District Judge “ or District Delegate,”! if he shall 
think proper, 

to examine the petitioner in person, upon oath or solemn affirmation, 
and also 

to require further evidence of the due execution of the will, or the 

. , ,, , right of the petitioner to the letters of adminis- 

require further evidonco, > ® ,* i i 

tration, as the case may be, and 

to issue citations calling upon all persons claiming to have any interest 
and issue citations to m- in the estate of the deceased to come and see the 
spect proceedings proceedings before the grant of probate or letters 

of administration. 

The citation shall be fixed up in some conspicuous part of the Oourt- 
■D,. .. f house, and also in the office of the Collector of the 

District, and otherwise published or made known 
in such manner as the J udge “ or District Delegate ”t issuing the same may 
direct. 


* See Act XIII of 1875 

t The words quoted have been insei%d by Act VI of 1881, s 9. 
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251.”^ Caveats against the grant of probate or administration may be 
Caveats against grant of lodged with the District J udge or a District Dele- 
probato or administration. gate ; and immediately on any caveat being lodged 
with any District Delegate, he shall send a copy thereof to the District Judge, 
and immediately on a caveat being entered vith the District Judge, a copy 
thereof shall be given to the District Delegate, if any, -v^thin whose jurisdic- 
tion it is alleged the deceased resided at the time of his death, and to any 
other Judge or District Delegate to whom it may appear to the District 
J udge expedient to transmit the same. 

Formof cayeat. „ 252. The caveat shaU be to the follovring 

efiect : — 

‘‘ Let nothing be done in the matter of the estate of A. B , late of , 
deceased, who died on the day of at , without notice 

to G, i>., of 

253. Ko proceeding shall be taken on a petition for probate or letters 
After entry of caveat, no administration after a caveat against the grant 
proceeding taken on petition thereof has been entered witb the Judge “ or 
until after notice to caveator, officer to whom the application has been made 
“ or notice has been given of its entry with some other Delegate,”! until 
after such notice to the person by whom the same has been entered as the 
Court shall tliink reasonable. 

253A.t A District Delegate shall not grant probate or letters of 
District Delegate when not administration in any case in which there is 
to grant probate or adminis- contention as to the grant, or in which it other- 
tration. appears to him that probate or letters of 

administration ought not to be granted in his Court. 

Bxplanation . — By “contention” is understood the appearance of any 
one in person, or by his recognized agent, or by a pleader duly appointed to 
act on his behalf, to oppose the proceeding. 

253B. t In every case in which there is no contention, but it appears 
^ , .... to the District Delegate doubtful whether the 

ment to District Jadge m probate or letters of administration should or 
doubtful cases where no con- should not be granted, or when any question arises 
in relation to the grant, or application for the 
grant, of any probate or letters of administration, the District Delegate 
may, if he thinks proper, transmit a statement of the matter in question to 
the District J udge, who may direct the District Delegate to proceed in the 
matter of the application, according to such instructions as to the Judge 
may seem necessary, or may forbid any further proceeding by the District 
Delegate in relation to the matter of such application, leaving the party 
applying for the grant in question to make application to the Judge. 

2530. t In every case in which there is contention, or the District 
Delegate is of opinion that the probate or letters 
of administration should be refused in his Court, 
the petition, with any documents that may have 
been filed therewith, shall be returned to the 
person by whom the application was made, in 
order that the same may be presented to the District J udge ; unless the * 


Procedure where there is 
contention, or District Dele- 
gate thinks probate or letters 
of administration should be 
refused in his Court. 


* This section has been substituted for the one ongmally enacted by Act YI. of 1881, s. 5- 
t The words quoted have been inserted by Act VI of lo81, s 6. 

! Sections 253A, 253B, and 2530, have been inserted by Act YI. of 1881, s. 7, 
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District Delegate iliinks it necessary, for the purposes of justice, to im- 
pound the same, which he is hereby authorized to do ; and in that case the 
same shall be sent by him to the District Judge. 

254 When it shall appear to the Judge “ or District Delegate^’* that 
Grant of probato t# bo probate of a will should be granted, he will grant 
under seal of Court. the same under the seal of his Court in manner 

following : — 

“I, , Judge of the District of , \or Delegate appoint- 

„ . , . ed for granting probate or letters of administra- 

orm o me gran . (Jiere insert the limits of the Deleg aids 

juTisdiction)\f hereby make known that on the day of , in 

the year , the last will of , late of , a copy whereof 

is hereunto annexed, was proved and registered before me, and that adminis- 
tration of the property and credits of the said deceased, and in any way 
concerning his will, was granted to , the executor in the said will 

named, by having undertaken to administer the same, and to make a true 
inventory of the said property and credits, and to exhibit the same at or 
before the expiration of a year next ensuing, and also to render a true 
account thereof.” 

255. And wl erever it shall appear to the District Judge ‘^cr District 


Grant of letters of admi- 
nistration to bo under seal of 
Court. 


Delegate”* that letters of administration to the 


estate of a person deceased, with or without a 
copy of the will annexed, should be granted, he 
will grant the same under the seal of his Court in manner following : — 

‘‘I, , Judge of the District of , [or Delegate appoint- 

. ed for granting probate or letters of admiuistra- 

^ormo sue gran. (J^ere insert the limits of the Delegatda 

jiirisdiction)\^ hereby make known that on the day of letters 

of administration (with or without the will annexed, as the case may he), 
of the property and credits of , late of , deceased, were 

granted to , the father (or as the case may he) of the deceased, he 

having undertaken to administer the same, and to make a true inventory 
of the said property and credits, and to exhibit the same in this Court at 
or before the expiration of one year next ensuing, and also to render a true 
account thereof.” 

256. Every person to whom any grant of administration shall be com- 

, mitted shall give a bond to the J udge of the 

District Court to enure for the benefit of the 
J udge for the time being, with one more surety or sureties, engaging for the 
due collection, getting in, and administering the estate of the deceased, 
which bond slaall be in such form as the J udge shall, from time to time, by 
any general or special order, direct. 

257. The Court may, on application made by petition, and on being 
^ Assignment of administra- satisfied that the engagement of any such bond 

tion-bond. has not been kept, and upon such terms as to 

security, or providing that the money received be paid into Court, or other- 
.wise as the Court may think fit, assign the same to some person, his execu- 
tors or administrators, who shall thereupon be entitled to sue on the said 
bond in his own name as if the same had been originally given to him instead 


* The words (quoted have been inserted by Act VI of 1881, s. 9, 
t The words in brackets have been inserted by Act VI. of 1881, s. 8, 
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of to the Judge of the Court, and shall be entitled to recover thereon, as 
trustee for all persons interested, the full amount recover.|.Lle in respect of 
any breach thereof. 

258. No probate of a will shall be granted until after the expiration of 
Time for grant of probate sevon clear days, and no letters of administration 
and administration shall be gi anted until after the expiration of four- 

teen clear days from the day of the testator or intestate's death. 

269- Every District Judge “or District Delegate’'^ shall hie and pre- 
Filing of original wills of original wills of which probate or letters 

which probate*^ or admmis*- of administration with the will annexed may be 
tration, with will annexed, gi anted by him among the records of his Court, 

® ’ until some public registry for wills is established j 

and the Local Government shall make regulations for the preservation and 
inspection of the wills so tiled as aforesaid. 

260. After any grant of probate or letters of administration, no other 

Graateo of p.obate or ad- ®ame shall have been 

mmisiration alone to sue, &c., granted shall have power to sue or prosecute any 
until same revoked. suit, or otherwise act as representative of the 

deceased, throughout the province in which the same may have been granted, 
until such probate or letters of administration shall have been recalled or 
revoked. 

261. In any case before the District Judge in which there is contention, f 
Pioceduro in contentious the proceedings shall take, as nearly as may be, the 

ca&es form of a regular suit according to the provisions 

of the Code of Civil Procedure, in wliicli the petitioner for probate or letters 
of administiation, as the case may be, shall be the plaintiff* and the person 
who may have appeared as aforesaid to oppose the grant shall be the de- 
fendant. 


262. Where any probate is or letters of admiiiistration are revoked, all 
Payment to executor or ad- payment boiid fide made to any executor or ad- 
mimstiator befoie piobate or ndiiistrator under such probate or administration 
adLiinistration revoked. before the revocation thereof shall, notwithstand- 

ing such revocation, be a legal discharge to the person making the same ; 

and the executor or administrator who shall have acted under any such 
Eight of such executor or revoked probate or administration may retain and 
administrator to recoup reimburse himself in respect of any payments made 
himself. by him, winch the person to whom probate or letters 

of administration shall be afterwards granted might have lawfully made. 


263. Every order made by a District J udge by virtue of the powers 
Appeals from orders of Dis- hereby conferred upon him shall be subject to ap- 
tnot Judge. peal to the High Court under the rules contained 

in the Code of Civil Procedure applicable to appeals. 


264 The High Court shall have concurrent jurisdiction with the Dis- 
Concurreut jurisdiction of trict Judge in the exercise of all the powers here- 
High Court. by conferred upon the District J udge. 


* The words quoted have boon inserted by Act TI. of 1881, ». 9. 
t ^ee 2 N. W. P. 268. 
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PAKT XXXII* 

Of Executoes of their own WRoNa. 

265. A person who intermeddles with the estate of the deceased, of 

^ ^ . does other act which belongs to the office of 

Execn or o is own wrong, while there is no rightful executor or 

administrator in existence, thereby makes himself an executor of his own 
wrong. 

Exceptions, First. -—Intermeddling with the goods of the deceased for 
the purpose of preserving them, or providing for his funeral or for the imme- 
diate necessities of his family or property, does not make an executor of his 
own wrong. 

Second. — Dealing in the ordinary course of business with goods of the 
deceased received from another, does not make an executor of his own wrong* 

Illustrations, 

(a.) A uses or gives away or sells some of the goods of the deceased, or takes 
them to satisfy his own debt or legacy, or receives payment of the debts of the 
deceased. He is an executor of his own wrong. 

(6.) A, having been appointed agent by the deceased in his lifetime to collect 
his debts and sell his goods, continues to do so after he has become aware of his 
death. He is an executor of his owm wrong in respect of acts done after he has 
become aware of the death of the deceased. 

(c.) A sues as executor of the deceased, not being such. He is an executor of 
his own wrong. 

266. When a person has so acted as to become an executor of his own 
Liability of executor of his wrong, he is answerable to the rightful executor 

own wrong, or administrator, or to any creditor or legatee of 

the deceased, to the extent of the assets which may have come to his hands, 
after deducting payments made to the rightful executor or administrator, and 
payments made in a due course of administration. 


PAET xxxni.t 

Op the Powers op an Executor or Administrator. 

267. An executor or administrator has the same power to sue in respect 
In respect rf cause of ^ll causes of action that survive the deceased, 

action surviving deceased, and to distrain for all rents due to him at the time 
and rents due at death. of Jiig death, as the deceased bad when living. 

268. All demands whatsoever, and all rights to prosecute or defend 

Demands and rights of ac proceeding existing in 

tion of or against deceased, favour ot Or against a person at the time of his 
survive to and against exe- decease, survive to and against his executors 
eator or administrator. administrators ; except causes of action for 

defamation, assault as defined in the Indian Penal Code, or other personal 
injuries not causing the death of the party ; and except also cases where, 
after the death of the party, the relief sought could not he enjoyed, or 
granting it would be nugatory. 


* This Part does not extend to Hindds, Jainas, Sikhs, or Buddhists. ^ — Act XXI. of 1870, 
f So far as ft relates to an executor and an administrator with the will annexed, this Pari 
applies to the wills of Hindds, &c,, on or after 1st September 1870, in the Lower Provinces and 
in the towns of Madras and Bombay.— Act XXL of 1870, s. 2. 
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lUmtrations. 

(a.) A collision takes place on a railway in consequence of some neglect or 
default of the officials, and a passenger is severely hurt, but not so as to cause 
death. He afterwards dies without having brought any action. The cause of 
action does not survive. 

(5.) A sues for divorce. A dies. The cause of action does not survive to his 
representative. 

Power of executor or admi- 269- •An executor or administrator has power 

nistrator to dispose of pro- to dispose of the property of the deceased, either 
wholly or in part, in such manner as he may think 
fit. 

Ilhmtrations, 

(a.) The deceased has made a specific bequest of part of his property. The exe- 
cutor, not having assented to the bequest, sells the subject of it. The pale is valid. 

(5.) The executor, in the exercise of his discretion, mortgages a part of the 
immoveable estate of the deceased. The mortgage is valid. 

270. If an executor or administrator purchases, either directly or in- 
Purchase by executor or ad- directly, any part of the property of the deceased, 

ministrator of deceased's pro- the sale is voidable at the instance of any other 
persoti interested in the property sold. 

271. When there are several executors or administrators, the powers of 
Powers of several execu- all may, in the absence of any direction to the 

tors or administrators, ©xer- contrary, be exercised by any one ot them who 
cjseabl© by on©. lias proved the will or taken out aclministration. 

Illustrations. 


(a.) One of several executors has power to release a debt due to the deceased. 

(b.) One has power to surrender a lease. 

(c.) One has power to sell the property of the deceased, moveable or im- 
moveable. 

(d.) One has power to assent to a legacy. 

(e.) One has power to endorse a promissory note payable to the deceased. 

(/.) The will appoints A, B, C, and D to be executors, and directs that two of 
them shall be a quorum. No act can be done by a single executor. 

Survival of powers on death 272 Upon the death of one or more of se veral 

of one of several executors or executors or aduniiistrators, all the powers of the 
administrators. office become vested in the survivors or survivor. 


273. The administrator of efleots uuadinitiistered has, with respect to 
Powers of administrator of such effects, the same powers as the original exe- 


©ffects unadministered. 


cutor or administrator. 


Powers of administrator 274. An administrator during minority has 

during minority. a|l powers of an ordinary administrator. 

275. When probate or letters of administration have been granted to a 
Powers of married execu- married woman, she has all the powers of an ordi- 
trix or administratrix. nary executor or administrator. 
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Op the Doties op an Exeootoe oe Administratoe. 

276 . It is the duty o£ an executor to perform the funeral of the deceased 
in a manner suitable to his condition, if he has 


As to deceased’s fimeraL 


left property sufhpient for the purpose. 


277- An executor or administrator shall, within six months from the 
- ^ , . ffranfc of probate or letters of administration, 

exhibit in the Court by which the same may have 
been granted an inventory ooutaiulng a full and true estimate of all the pro- 
perty in possession, and ail the credits, and also all the debts owing by any 
person or persons to vh>L me executor or administrator is entitled in that 
character, and shall * • u manner, within one year from the date aforesaid, 

exhibit an account c.l the estate, showing the assets that may have come to 
bis hands, and the manner in which they have been applied or disposed of. 

277A.t In all cases where it is sought to obtain a grant of probate or 
Inventory to include pro- lotters of administration intended to have effect 
perty in any part of British throughout the whole of British India, the exe- 
cutor, or the person applying for administration 
after the first day of April, 1875 , to the effects of any person dying in 
British India, and leaving property in more than one province, shall include 
in the inventory of the effects of the deceased his moveable or immoveable 
property situate in each of the provinces : 

And the value of such property situate in the said provinces, respectively, 
shall be separately stated in such inventory, and the probate or letters of 
administration shall be chargeable with a fee corresponding to the entire 
amount or value of the property affected thereby, wheresoever situate within 
British India. 

278*5 The executor or administrator shall collect, with reasonable dili- 
As to property of, and debts gence, the property of the deceased, and the debts 
owing to, deceased. that were due to him at the time of his death. 


279. Funeral expenses to a reasonable amount, according to the degree 
Expenses to be paid before and quality of the deceased, and doath-bod charges, 

all debts. including fees for medical attendance, and board 

and lodging for one month previous to his death, are to be paid before all 
debts. 

280. The expenses of obtaining probate or letters of administration. 
Expenses to be paid next including the costs incurred for or in respect of 

after feucb expenses. any judicial proceedings that may be necessary for 

adminstering the estate, are to be paid next after the funeral expenses and 
death-bed charges, 

281* Wages due for services rendered to the deceased within three 
Wages for cercain services months next preceding his death by any labourer, 
tobone:s;tpaid, andtbenotliei' artizan, or domestic servant, are next to be paid, 
and then the other debts of the deceased* 


* So far m ifc relates to an executor and an administrator with the will annoxod, this Part 
applies to ^ilis male by Kindds, &c , on or after 1st September 1870, in the Bower Frovino©J% 
imd in the towns of Madras and Bombay.— Act XXT. of 1870, s. 
t Sot Act Xllh of 1875, s. 5. 
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Save as aforesaid, all debt. 28Z Save as aforesaid, no creditor is to have 

tp be paid ©(^ually and a right o£ priority over another, by reason that 
rateably. j[g secured by an instrument under seal, or 

on any other account 

But the executor or administrator shall pay all such debts* as he 
knowsf of, including his own, equally and rateably, | as far as the assets 
of the deceased will extend. 

Applioationofmoveablepro- . 283. If the domicile of the deceased was not 

perty to payment of debts, m British India, the application of his moveable 
where domicile not in British property to the payment of his debts is to be 
^ regulated by the law of the country in which he 

was domiciled. 


Illustration. 


A dies, having his domicile in a country where instruments under seal have 
priority over instruments not under seal, leaving moveable property to the value of 
10,000* rupees, immoveable property to the value of 5,000 rupees, debts on instru- 
ments under seal to the amount of 10,000 rupees, and dobts on instruments not 
under seal to the same amount. The debts on the instruments under seal are to be 
paid in full out of the moveable estate, and proceeds of the immoveable estate 
are to be applied, as far as they will extend, towards the discharge of the debts not 
untler seal. Accordingly, one-half of the amount of the debts not under seal is to 
bo paid out of the proceeds of the immoveable estate. 


284. No creditor who has received payment of a part of his debts by 
Creditor paid in part under virtue of the lr.st preceding section shall be 
section 283 to bring payment entitled to share m the proceeds of the irnmove- 
into ncconnt heforo sharing able estate of the deceased unless he brings such 
prop^erty!^ ^ ° immovea e account for the benefit of the other 

creditors. 


Illustration. 


A dies, having liis domicile in a country where instruments under seal have 
priority over instruments not under seal, leaving moveable pioperty to the value of 
5,000 rupees, and immoveable property to the value of 10,000 lupees. debts on 
instruments under seal to the amount of 10,000 rupc^^s, and debts on instmments 
not under seal to the same amount. The creditors bolding instruments under seal 
receive half of their debts out of the proceeds of the moveable estate. Tire pro- 
ceeds of the immoveable estate are to be applied in payment of the debts on instru- 
ments not under seal until one-half of such debts has been discharged. This will 
leave 5,000 rupees, which are to be distributed rateably amongst all the creditors 
without distinction in proportion to the amount which may remain due to them. 

Debts to be paid before 285. Debts of every description must be paid 

legacies. before any legacy. 

286. If the estate of the deceased is subject to any contingent 
feaoutor or admini.trator liabilities, an executor 'or administrator is not 

not bound to pay 'legacies bound to pay any legacy without a suflScient 
without indemnity. indemnity to meet the liabilities whenever they 

may become due. 

287. If the assets, after payment of debts, necessary expenses, and 
Abatement of general lega- specific legacies, are not sufiicient to pay all the 

general legacies in full, the latter shall abate or 
be diminished in equal proportions ; 

* A liability to pay calls is a debt.’ — 8 Bomb., O. 0, J,, 20. 

+ ? actually, not constructively, — 8 Bomb., 0. C. J., 20, 

$ 8 Bomb., 0, U. J„ 20. 
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a,nd the executor has no right to pay one legatee in preference to 
Executor not to pay one another, nor to retain any money on account of a 
legatee in preference to legacy to himself or to any person for whom he 
another. |g trustee. 

288. Where there is a specific legacy, and the assets are sufficient for 
Non-abatemeat of specific *^6 payment of debts and necessary expenses, the 

legacy when assets sufficient thing specified must be delivered to the legatee 
to pay debts. without any abatement. 

289. Where there is a demonstrative legacy, and the* assets are suffi- 

^ ^ cient for the payment of debts and necessary 

expenses, the legatee has a preferential claim for 
to pay debts and necessary payment of his legacy out of the fund from which 
expenses. the legacy is directed to be paid until such fund 

is exhausted, and if, after the fund is exhausted, part of the legacy still 
remains unpaid, he is entitled to rank for the remainder against the general 
assets as for a legacy of the amount of such unpaid remainder. 

290* If the assets are not sufficient to answer the debts and the specific 
Eateable abatement of spe- legacies, an abatement shall be made from the 
cifio legacies. letter rateably in proportion to their respective 

amounts. 

Illustration. 

A has bequeathed to B a diamond-ring, valued at 500 rupees, and to 0 a horse, 
valued at 1,000 rupees. It is found necessary to sell all the effects of the testator, 
and Ins assets, aftei payment of debts, are only 1,000 rupees. Of this sum rupees 
333-5-4 are to be paid to B, and rupees 666-10-8 to C. 

291. For the purpose of abatement, a legacy for life, a sum appro- 
Logacies treated as general priated by the will to produce an annuity, and the 
for purpose of abatement. value of an annuity when no sum has been appi’O- 
priated to produce it, shall be treated as general legacies. 


PART XXXV.* 

Op the Executor’s Assent to a Legacy. 

Assent necessary to com- 292. The assent of the executor is necessary 

plefce legatee’s title. to complete a legatee’s title to his legacy. 

Illustrations. 

(te.) A by his will bequeaths to B his Government paper, which is in deposit 
with tlie Bank of Bengal. The Bank has no authority to deliver tlie securities, nor 
3B a right to take^ possession of them, without the assent of the executor. 

(h.) A by his will has bequeathed to C his house in Calcutta in the tenancy o£ 
B. 0 is not entitled to receive the rents without the assent of the executor. 

293. The assent of the executor to a specific bequest shall be suffi- 
Effect of executor’s^ assent cient to divest his interest as executor therein, 
to speeffie legacy. and to transfer the subject of the bequest to the 

legatee, unless the nature or the circumstances of the pi'operty require that 
it sha-H be transferred in a particular way. 


* So far it relate^ to ap, executor and an administrator with the will annexed, this Part 
applies to wills made by Hindds, &c,, on or after 1st September 1870, in the Lower Province* 
and m the towns of Madras and Bombay.— Act XXI. of 1870, s. 2. 
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Conditional assent. 


This assent may he verbal, and it may be either express or implied from 
Nature of assent. the conduct of the executor. 

Illustrations. 

(a.) A horse is bequeathed. The executor requests the legatee to dispose of it, 
or a third party proposes to purchase the horse from the executor, and he directs 
him to apply to the legatee. Assent to the legacy is implied. 

(6.) The interest of a fund is directed by the will to be applied for the mainte- 
nance of the legatee during his minority. The executor commences so to apply it. 
This is ati assent to the whole of the bequest. 

(c.) A bequest is made of a fond to A, ahd after him to B. The executor pays 
the interest of the fund to A. This is an implied assent to the bequest to B. 

Executors die after paying all the debts of the testator, but before satis- 
faction of specific legacies. Assent to the legacies may bo presumed. 

(e.) A person to whom a specific article has been bequeathed takes possession 
of it, and retains it without any objection on the paa-t of the executor. His asSeht 
may be presumed. 

294. The assent of an executor to a legacy may be conditional, and if 
the condition be one which he has a right to en- 
force, and it is not performed, there is no assent. 

Illustrations. 

(a.) A bequeaths to B bis lands of Sultanpur, which at the date of the will, and 
at the death of A, were subject to a mortgage for 10,000 rupees. The executor 
assents to the bequest on condition that B shall, within a limited time, pay the 
amount due on the mortgage at the testator’s death. The amount is not paid. 
There is no eissent. 

(6.) The executor assents to a bequest on condition that the legatee shall pay 
him a sum of money. The payment is not made. The assent is nevertheless valid. 

295. When the executor is a legatee, his assent to his own legacy is 
Assent of executor to his necessary to complete his title to it, in the same 

own legacy. -way as it is required when the bequest is to another 

person, and his assent may in like manner be express or implied. 

Assent shall be implied if in his manner of administering the property 
he does any act which is referable to his character 
of legatee, and is not referable to his character of 
executor. 

Illustration. 

An executor takes the rent of a house, or the interest of Government securi- 
ties bequeathed to him, and applies it to his own use. This is assent. 

X 296. The assent of the executor to a legacy 

ifittect of executors assent. . ^ ^ j. j. j. ^ ^ 

gives enect to it from the death oi the testator. 

Illustrations. 

{a.) A legatee sells his legacy before it is assented to by the executor. The 
executor’s subsequent assent operates for the benefit of the puichaser, and com- 
pletes his title to the legacy. 

(b.) A bequeaths 1,000 rupees to B with interest from his death. The execu- 
tor does not assent to this legacy until the expiration of a year from A’s death. 
B IS entitled to inteiest fiom the death of A. 

Executor when to deliver 297- An executor is not bound to pay or deli- 

egacies. legacy until the expiration of one year 

from the testator's death. 

Illustration. 

A by his will directs his legacies to be paid within six months after his death. 
The executor is not bound to pay them befere the expiration of a year. 


Implied assent. 
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PART XXXYI.^ 

Of the Payment and Apportionment op Annuities. 

298. Where aii annuity is given by the will, and no time is fixed for 
Commencement of annuity its commencement, it shall commence from the 

when no time fixed by will, testator’s death, aiid the first payment shall be 
made at the expiration of a year next after that event. 

299. Where there is a direction that the annuity shall be paid quarterly 
•When annaity, to be paid monthly, the first payment shall be due at the 

quarterly or monthly, first end of the first quarter or first month, as the case 
falls due. niay be, after the testator’s death ; and shall, if 

the executor think fit, be paid when due, but the executor shall not be bound 
to pay it till the end of the year. 

300. Where there is a direction that the first payment of an annuity 

. shall be made within one month or any other 

ments^^when^&Sf^^aymeS division of time from the death of the testator, or 
directed to be made within on a day certain, the successive payments are to be 
given time, or on day certain. the anniversary of the earliest day on 

which the will authorizes the first payment to be made ; 

Apportionment where an- if the annuitant should die in the interval 

mutant dies between times between the times of payment, an apportioned 
of payment. share of the annuity shall be paid to his represent- 

ative. 


PART XXXYIL* 


Op the Investment op Funds to provide por Legacies. 


301. Where a legacy, not being a specific legacy, is given for life, the 
Investment of sum be- sum bequeathed shall, at the end of the year, be 
queatbed whore legacy, not invested in such securities as the High Court may, 
specific, given for life. general rule to be made, from time to time 

authorize or direct, and the proceeds thereof shall be paid to the legatee as 
the same shall accrue due. 


302. Where a general legacy is given to be paid at a future time, the 
Investment of general executor shall invest a sum sufficient to meet it in 
securities of the kind mentioned in the last pre- 
ceding section. 

The intermediate interest shall form part of 
the residue of the testator’s estate. 


legacy, to be paid at future 
time. 

Intermediate interest. 


303. Where an annuity is given, and no fund is charged with its pay- 
Procedure when no fund luent, or appropriated by the will to answer it, a 
charged with, or appropriated Government annuity of the specified amount shall 
to, annuity. purchased ; or, 


So far as xt relates to an executor and an administrator with the will annexed, this Fart 
applies to wills made by Eindds &c., on or after 1st September 1870, in the Lower Pro?ino6!i 
and in the towns of Madras and Bombay.— Act XXI. of 1870, s. 2. 
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if no sucli annuity can be obtained, then a sura sufficient to produce the 
•annuity shall be invested for that purpose in such securities as the High 
Court may, by any general rule to be made, from time to time, authorize or 
direct, 

304. Where a bequest is contingent, the executor is not bound to invest 
Transfer to residuary lega- the amount of the legacy, but may transfer the 

tee of contingent bequest. whole residue of the estate to the residuary legatee 
on his giving sufficient security for the payment of the legacy if it shall 
become due. 

305. Where the testator has bequeathed the residue of his estate to a 

Investment of residue be- without any direction to invest it ia 

queathed for life, without any particular securities, so much thereof as is not 
direction to invest in parti- the time of the testator’s decease invested in 
cii ar securi les. securities as the High Court may for the time 

being regard as good securities shall be converted into money and invested 
in such securities. 


306. Where the testator has bequeathed the residue of his estate to a 

Investment of residue be- P®>'®®^ f®’’ ^‘f® direction that it shall be in- 

•queathed for life, with direc- vested in certain Specified securities, so much of 
tion to invest in specified the estate as is not at the time of his death invest- 
secuntios. securities of the specified kind shall be con- 

verted into money and invested in such securities. 

307. Such conversion and investment as are contemplated by the two 
Time and manner of con- last preceding sections shall be made at such times 

version and investment. and in such manner as the executor shall in his 

discretion think fit ; 

and until such conversion and investment shall be completed, the per- 
Intereat payable until in- son who would be for the time being entitled to 
vestment. the income of the fund when so invested shall 

receive interest at the rate of four per cent, per annum upon the market- 
value (to be computed as of the date of the testator’s death) of such part of 
the fund as shall not yet have been so invested. 


308. Where, by the terms of a bequest, the legatee is entitled to the 
Procedure where minor en- immediate payment or possession of the money or 


titled to immediate payment 
or possession of bequest, and 
no direction to pay to person 
on his behalf. 


thing bequeathed, but is a minor, and there is no 
direction in the will to pay it to any person on his 
behalf, the executor or administrator shall pay or 
deliver the same into the Oourt of the District 
Judge, by whom “or by whose District Delegate,”* the probate was, or 
letters of administration with the will annexed were, granted, to the account 
•of the legatee, unless the legatee be a ward of the Oourt of Wards ; 

and if the legatee be a ward of the Oourt of Wards, the legacy shall he 
paid into that Oourt to his account, and such payment into the Oourt of the 
District Judge, or into the Oourt of Wards, as the case may he, shall be a 
sufficient discharge for the money so paid ; 

and such money, when paid in, shall be invested in the purchase of 
Orovernment securities, which, with the interest thereon, shall be transferred 
or paid to the person entitled thereto, or otherwise applied for his benefit, as 
the Judge or the Oourt of Wards, as the case may be, may direct. * 


* Tbe words quoted have been inserted by Act VI. of 18bl, ». 8. 
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PAET xxxvrii * 

Of the Procedure aistd Interest op Legacies. 

Legatee’s title to produce 309- The legatee of a specific legacy is enth 

ef specific legacy, tied to the clear produce thereof, if any, from the 

testator’s death. 

Exception . — A specific bequest, contingent in its terms, does not com- 
prise the produce of the legacy between the death of the testator and the 
vesting of the legacy. 

The clear produce of it forms part of the residue of the testator’s estate. 

Illustrations. 

(a.) A bequeaths his flock of sheep to B. Between the death of A and 
delivery by his executor the sheep are shorn, or some of the ewes produce lambs. 
The wool and lambs are tbe property of B 

(J.) A bequeaths his Government securities to B, but postpones the delivery 
of them till the death of 0. The inteiest which falls due between tbe death of A 
and tbe death of 0 belongs to B, and must, unless he is a minor, be paid to him as 
it is received. 

(c.) The testator bequeaths all bis four per cent. Government promissory notes 
to A when he shall complete the age of 18. A, if he complete that age, is entitled 
to receive the notes, but the interest which accrues in respect of them, between the 
testators’ death and A’s completing 18, forms part of the residue. 

310. Tbe legatee under a general residuary bequest is entitled to the 
Residuary legatee’s title to produce* of the residuary fund from the testator’s 
produce of residuary fund. death. 

Exception . — A general residuary bequest contingent in its terms does 
not comprise the income which may accrue upon the fund bequeathed 
between the death of the testator and the vesting of the legacy. Such 
income goes as undisposed of. 


Illustrations. 

(a.) The testator bequeaths the residue of his property to A, a minor, to bo 
paid to him when he shall complete the age of 18. The income from the testator’s 
death belongs to A. 

{h.) The testator bequeaths the re'^idue of his property to A, when he shall 
complete the age of 18. A, if he cornplete that age, is entitled to receive the 
residue. The income which has accrued in respect of it since the testator’s death 
goes as undisposed of. 

311. Where no time has been fixed for the payment of a general legacy, 
Interest when no time fixed interest begins to run from the expiration of one 
forpaymentofgenerallegacy. year from the testator’s death. 

Exceptions. — (1.) Where the legacy is bequeathed in satisfaction of a 
debt, interest runs from the death of the testator. 

(2.) Where the testator was a parent or a more remote ancestor of the 
legatee, or has put himself in the place of a parent of the legatee, the legacy 
shall bear interest from the death of the testator. 

(3.) Where a sum is bequeathed to a minor with a direction to pay 
for his maintenance out of it, interest is payable from the death of the 
testator. 


^ adnainistrator with tbe will annexed, this Bart 
^ f or after 1st September 1870, in the Lower Proymoes 

md m the towns of Madras and Bombay.— Aot XXL of 1870, s. 2. 
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312. Wliere a time has been fixed for the payment of a general 

Interest when time fixed. ™ 

fixed. 

The interest np to such time forms part of the residue of the testator’s 
©state. 

Uxception , — Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the legatee, 
and the legatee is a minor, the legacy shall bear interest from the death of 
the testator, unless a specific sum is given by the will for maintenan’ce. 

313. The rate of interest shall be four per 
cent, per annum. 

314. interest is payable on the arrears of an annuity within the 

No interest on an-eare of testator, although 

annuity within first year after a period earlier than the expiration of that year 
testator’s death. |iave been fixed by the will for making the 

first payment of the annuity. 

315. Where a sum of money is directed to be invested to produce an 

Interest on sum to be in- annuity, interest is payable on it from the death 

vested to produoe annuity. of the testator. 


Rate of interest. 


PART XXXIX.^ 

Of the Refunding of Legacies. 

316. When an executor has paid a legacy under the order of a Judge, 
Refund of legacy paid under he is entitled to call upon the legatee to refund, 

Judge’s orders. in the event of the assets proving insufficient to 

pay all the legacies. 

317. When an executor has voluntarily paid a legacy, he cannot call 
No refund if paid volun- upon a legatee to refund, in the event of the assets 

tarily, proving insufficient to pay all the legacies. 

318. When the time prescribed by the will for the performance of a 
a condition has elapsed without the condition 
having been performed, and the executor has 
thereupon, without fraud, distributed the assets ; 
in such case, if further time has been allowed, 
under the one hundred and twenty-fourth sec- 
tion, for the performance of the condition, and the condition has been 
performed accordingly, the legacy cannot be claimed from the executor, but 
those to whom he has paid it are liable to refund the amount. 

319. When the executor has paid away the assets in legacies, and he 
When each legatee com- “ afterwards obliged to discharge a debt of which 

pellabl© to refund in proper- he had no previous notice, he is entitled to call 
tiou. upon each legatee to refund in proportion. 

320. Where an executor or administrator has given such notices as 

. , would have been given by the High Court in an* 

Distri u ion o ass© s. administration-suit for creditors and others to send 
in to him their claims against the estate of the deceased, he shall, at the 

* So far as it relates to an executor and an administrator with the will annexed, this Part 
applies to wills made by Hindds, &c., on or after 1st September 1870, in the Lower Province! 
and in the towns of Madras and Bombay,— Act XXL of 1870, s. %, 


Refund when legacy be- 
comes duo on ^ performance 
of condition within further 
time allowed under section 
124. 
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expiration of the tiirie therein named for sending in claims, he at liberty 
to distribute the assets, or any part thereof,^ in discharge of such lawful 
claims as he knows of, and shall not be liable for the assets so distributed 
to any person of whose claim he shall not have had notice at the time of 
of such distribution ; 

but nothing herein contained shall prejudice the right of any creditor 

^ ^ or ckamant to follow the assets,, or any part there- 

Creditor may follow assets. i, t_ 

of, in the hands of the persons who may have 

received' the same respectively. 


321. A creditor who has not received payment of his debt may* call 

Withiuwhat period oredi- received payment of his 

tor may call upon legatee to legacy to refund, whether the assets of the testa- 
refund. tor’s estate were or were not sulBScieiit at the time 

of his death to pay both debts and legacies, and whether the payment of 
the legacy by the executor was voluntary or not. 


322. If the assets were sufficient to satisfy all the legacies at the time 
„„ , ^ 1 . X* ^ j of the testator’s death, a legatee who has not 

or compelled to refund under received payment of his legacy, or who has been 
section 321, cannot oblige one compelled to refund under the last preceding sec- 
paid in full to refund, tion^ cannot oblige one who has received payment 

in full to refund, whether the legacy were paid to him with or without suit, 
although the assets have subsequently become deficient by the wasting of 
the executor. 


323. If the assets were not sufficient to satisfy all the legacies at the ,, 
When nnaatisfled legatee testator’s death, a legatee who has not 

must first proceed against received payment oi liis legacy must, before he 
executor, if solvent. can call Oil a satisfied legatee to refund, first pro- 

ceed against the executor if he is solvent ; but if the executor is insolvent 
or not liable to pay, the unsatisfied legatee can oblige each satisfied legatee 
to refund in proportion. 

324 The refunding of one legatee to another shall not exceed the sum 
Limit to refunding of one by which the satisfied legacy ought to have been 
legatee to another. reduced if the estate had been properly admi- 

nistered. 


Illustration 4 

A has bequeathed 240 rupees to B, 480 rupees to 0, and 720 rupees to D. The 
assets are only 1,200 rupees, and, if properly adminstered, would give 200 rupees 
to B, 400 rupees to 0, and 600 rupees to D. C and D have been paid their legaeies 
in full, leaving nothing to B. B can oblige C to refund 80 rupees, and D to refund 
120 rupees. 

Eefunding to be without 325. The refunding shall, in all cases, bo 
interest. Without interest. 


326. The surplus or residue of the deceased’s property, after payment 
lle^due after usual pay- debts and legacies, shall be paid to the resb 
menfes to be paid to residuary duary legatee when any has been appointed by 
legatee. will. 
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PART XL * 

Of the Liability of an Executoe or Admikistratoe fob Devastation. 

3‘27. When an execntor or administrator misapplies the estate of th© 
Liability of executor or ad- deceased, or subjects it to loss or damage, h@ 
toinistrator for devastation. ig liable to make good the loss or damage so occa- 
sioned. 

Illustrations, 

(a.) Tlie executor pays out of the estate an unfounded claim. He is liable to 
make good the loss. 

(&.) The deceased had a valuable lease renewable by notice, which the executor 
neglects to give at the proper time. The executor is liable to make good the loss. 

(c.) The deceased had a lease of less value than the rent payable for it, but 
terminable on notice at a particular time. The executor neglects to give the notice. 
He is liable to make good the loss. * 

328. When an executor or administrator occasions a loss to the estate 
For neglect to get in any by neglecting to get in any part of the property 
part of property. of deceased, he is liable to make good the 

amount. 

lUustratiom, 

(a.) The executor absolutely releases a debt due to the deceased from a solvent 
person, or compounds with a debtor who is able to pay in full. The executor is 
liable to utake good the amount. 

(6.) The executor neglects to sue for a debt till the debtor is able to plead the 
Act for the limitation of suits, and the debt is thereby lost to the estate. The 
executor is liable to make good the amount. 


PART XLI. 

Miscellaneous. 

82a [Repealed hy Act VIL of 1870.] 

330. [jRepealed by Act XXIV. of 1867.] 

331. The provisions of this Act shall not apply to intestate or testa- 

Suooe«3ioa to property of succession to the prperty of any Hindu, t 

Hmdds, &c., and certain wills, Muhammadan, or Buddhist, f nor shall they apply 
j^esfcacies, and marriages not ^o any will made, or any intestacy occurring, 
^ ' before the first day of January 1866. 

The fourth section shall not apply to any marriage contracted before 
the same day. 

332. The Governor-General of India in Council shall, from time to time, 
Power rfOovemor-Goneral have power, by an order, either retrospectively 

to exempt any race, sect, or from the passing of this Act, or prospectively, to 
tribe in British India from exempt from the operation of the whole or any 
opera ion o ^ o . members of any race, sect, or 

tribe in British India, or any part of such race, sect, t or tribe, to whom he 


* So far as it relates to an executor and an administrator with the will annexed, this Tart 
Applies to wills made by fiindds, &c., on or after 1st September 1870, in the Lower Province* 
and in the towns of Madras and Bombay.— Act XXL of 1870, s. 2. 
t Now see Act XXL of 1870. See^ too, 2 Beng., 0. 0. J., 79. 

j Under this section Native Christians in the province of Coorg have been exempted from 
the provisions of the Succession Act retrospectively from the 16th March 1865 . — Gmcttc of Indm, 
duly 25, 1868, p, 1094. 
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may consider it impossible or inexpedient to apply the provisions of this Act 
or of the pai't of the Act mentioned in the order. 

The Governor-General of India in Council shall also have power from 
time to time to revoke such order, but not so that the revocation shall have 
any retrospective eLect. 

All orders and i evocations made under this section shall be published in 
the OmetU of India, 
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Abatement of annuity given by a will, s. 162. 
of general legacies, s. 287. 
of specific legacies, s. 290. 

Acceptance of a benefit given by a will constitutes an election to take under the 
will, s. 173. 

Act, Regimental Debts, 1863, not affected, s. 330. 

Administrator-GeneraUs, 1805, not affected, s. 330. 

VTII. of 1856 not affected, s. 330. 

XXVI. of 1860 not affected, s. 330. 

does not apply to succession to the property of a Hindu, Muhammadan, or 
Buddhist, s. 331. 

does not apply to a will made, or an intestacy occurring, before the 1st of 
January, 1866, s. 331. 

Ademption of legacies, s. 136. 

of specific bequest of right to receive something from a third party, s. 141. 
pro tanio by testator’s receipt of part of entire thing specifically be- 
queathed, s. 142. 

pro tanio by testator's receipt of part of fund of which a portion has 
been specifically bequeathed, s. 143. 

when stock specifically bequeathed does not exist at testator’s death, s. 145, 
pro tanto when stock specifically bequeathed exists in part only at testa- 
tor’s death, s. 146. 

when the thing bequeathed is to be received by the testator from a third 
person, s 149. 

Administration of authenticated copy of will proved abroad, s. 180, 

cannot be granted to a minor or a lunatic, s. 189. - r: ^ 

entitles administrator to intestate’s rights from moment of his death, 

8. 191. 

does not validate intermediate acts of administrator, s. 192. 
grant oT, where executor has not renounced, s. 193. 
granted to residuary legatee, s. 196. 

on fleath of residuary legatee, his representative has a right to 
s. 197. 

when there is no executor or residuary legatee or representative of ^ 
residnaiy legatee, s. 198. 

order in which connections are entitled to, s. 200. 

granted to widow, s. 201. 

persons associated with widow in, s. 202. 

grant of, when there is no widow, or she is excluded, s. 203. 

deceased’s kindred of equal degree equally entitled to, s. 204. 

right or widower to, s. 205. 

granted to a creditor, s. 206. 

rules for, when deceased has left property in British India, s. 207, 
when no will is forthcoming, s. 211. 

, with the will annexed to the attorney of an absent executor, s. 212. 
to attorney of abvsent person who, if present, would be entitled to 
administer, s. 213. 

to attorney of absent person entitled to administer in case of intes- 
tacy, s. 214. 

to guardian of a minor, s. 215. 

limited grant of, until one of several minor executors attains the 
age of eighteen, s. 216. 

for use and benefit of a lunatic hahens, s. 217. 

pendente lite, s. 218. 

limited to a particular purpose, s. 220. 
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Administration limited to property in which a person has a beneficial interest, s. 221, 
limited to a suit, s, 222. 

limited to the purpose of becoming a party to a suit against adminis- 
trator, s. 223. 

limited to collection and preservation of deceased’s property, s. 224, 
granted to a person other than the person who, under ordinary ciicuni- 
stances, would be entitled to administration, s. 225. 
subject to exception, ss. 226, 227. 

of the rest of deceased’s estate after administration has been granted 
subject to exception, s, 228. 

of effects unad ministered at the death of the executor, s. 229. 
of effects unadministered, s. 230. 

of unadministered part of deceased’s estate after the expiration of a 
limited grant, s. 231. 

application for, made to the judge of a district in which the deceased 
had no fixed abode, s. 241- 
conclusiveness of letters of, s. 242. 

concinsiveness of application for, if properly made and verified, 
s. 243. 

grant of letters of, to be under the seal of the court, s. 255. 
Administration-bond, assignment of, s. 256. 

Administrator defined, s. 3. 

to make inventory of deceased’s property, ss. 255 — 277. 
of effects unadministered, powers of, s. 273. 
during minority, powers of, s. 274. 

Administrator-General, nothing in Act affects the rights of, s. 330. 

Alteration in an unprivileged will, s. 58. 

Annuity created by will, payable for life only, s. 160. 

legatee may elect to take the money set aside for the purchase of, s. 161. 
created by will shall abate as the other legacies, s. 162. 
created by will shall be satisfied before the residue is paid to the residuary 
legatee, s. 163. 

time for commencement of, when no time is fixed in the will, s. 298. 

^ ^ payable quaiterly or monthly, time for commencement of dates of succes- 
i’*' * ' sive payments of, ss. 299, 300. 

* apportioned share to be paid to representative of annuitant who dies between 
times of payment of, s. 300. 

Appeals from orders made by district judge, s. 263. 

Appointment, power of, defined, s. 56, 

executed by general bequest, s. 78. 

implied gift to objects of power in default of, s. 79. 

of executor, s. IB2, 

Assent of executor necessary to complete legatee’s title, s. 292. 

Assets, distribution of, s. 320. 

Bastard, see Illegitimate child ^ 

Bequest may be void for uncertainty, s. 76. 

power of appointment executed by a genei'al, s. 78. 
to the “ heirs,” &c., of a particular person, s. 80. 

to the “ representatives,’* &c , or to the “ executors and administrators” of 
a particular person, s. 81. 
without woids of limitation, s. 82. 
in the alternative, s. 83. 

to a person, words describing a class added to a, s. 84. 
to a class of persons under a general description only, s. 85, 
two, made to the same person, s. 88. 
residuary, s. 90. 

to a lineal descendant who dies in testator’s lifetime, leaving descendants, 
to a described class of persons, a. 98. 

to such members of a class as shall have attained a particular age, s, 108. 
onerous, a. 109. 

contingent upon a specified uncertain event, s. 111. 

to such of certain persons aa shall survive at some period not specified, s. 112f 


IMJBX >10 THJ5 IllDlASr STJCOESSION ACT. 129 

Bequest of a fund for certain purposes, some of which cannot be fulfilled, s. 127. 

to an executor, s. 128. 

of stock where testator has an equal or greater amount of stock of the 
specified kind, s. 131. 

of money of which payment is postponed, s. 132. 

" of enumerated articles, when not specific, s 133. 

specific, to two or more persona in succession, s. 134. 
not specific, to two or more persons in succession, s. 13fi, 
of a thing described in general terms, s. 158, 
of the interest or produce of a fund, a. 159. 
of annuity, ss. 160 — 163. See Annuity, 
not adeemed by subsequent provision for legatee, s. 166, 
conditional ss. 113 — 124. 
upon an impossible condition, s. 113. 
upon illegal or immoral condition, s. 114. 
when the condition is considered to be fulfilled, s. 115. 
on failure or prior, second bequest shall take effect, though the failure 
occurs in a manner not contemplated, s. 116. 
unless the contrary appear from the will, s. 117. 

over, conditional on the happening or not happening of a specified un- 
certain event, s. 118 

such bequest of no effect unless condition is fulfilled, s. 119. 
subject to prior bequest, invalidity of, does not affect the validity of the 
original bequest, s. 120. 

may be made with the condition that it shall cease to have effect in case a 
specified uncertain event shall happen, s. 121. 

^ validity of such condition, s. 122. 

void^ ss. 99 — 105. 

if made by particular description to a person not in existence, s. 99. 
subject to a prior bequest to a person not in existence, s. 100. 
if the vesting of the thing bequeathed be delayed beyond the lifetime of 
any person and the minority of the legatee, s. 101. 
to a class with regard to some of whom it is inoperative, s. 102. ^ ' 

if intended to take effect after a prior bequest which is void for certaia 
reasons, s. 103. 

for religious or charitable uses, s. 105. 

See Abatement, Ademption. 

British India, meaning of the term, s. 3. 

law of, applicable to cases of intestate and testamentary succession, s.2. 
succession to immoveable property in, s. 5. 
acquisition of domicile in, s. 11. 

law of succession to moveables in, s. 19. ^ 

Buddhist, Act does not apply to succession to the property of a, s. 331. 

Capital of testator’s estate may be applied to satisfy annuities, s, 163. 

Caveat against grant of probate or administration, s. 251. 
form of, s 252. 

after entry of, no proceeding to be taken without notice to the caveator, $. 25S. 

Citation to be issued before grant of administration to a legatee other than universal 
or residuary legatee, s. 199. 

Codicil defined, s. 3. 

discovered after grant of probate, s. 185. 

Collateral consanguinity defined, s. 22. 

See Consanguinity. 

Conditional bequests, law regarding, ss. 113 — 124 
See Bequest 

Consanguinity defined, s- 20. 

lineal, defined, s. 21. 
collateral, defined, s. 22. 
table of, s. 24. 

See Kindred. 

Construction of wills, ss. 61—98. 

See Will 

Creditor entitled to legacy as well as debt, s, 164. 
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Creditor paid in part to bring such payment into account before sharing in the pro* 
ceeds of deceased’s immoveable property, s. 284. 

Debts of deceased to be paid equally and rateably by executor, s. 282. 

most be paid before legacies, s. 286. 

Demonstrative legacy defined, s. 137. 

when not adeemed, s. 140. 

right under, when assets are sufficient to pay debts, s. 289. 
Distribution of intestate’s property, ss. 29 — 42. 
of assets, s. 320. 

See Intestate. 

District Delegate, appointment of, s. 235 A. 

District Judge defined, s. 3. 

has jurisdiction in granting and revoking probate and letters of admi- 
nistration, s. 235. 

powers of, in relation to the granting of probates and letters of admi- 
nistration, s. 236. 

may order any person to produce testamentary papers, s. 237. 
proceedings of, regulated by the Code of Civil Procedure, s. 238. 
may interfere for the piotectiotf of property, s. 239. 
may grant probate or letters of administration, s. 240. 
may lefuse grant of probate if the deceased had no fixed abode in 
the district, s. 241. 

Domicile of deceased regulates succession to moveables, s. 5. 
a person can have but one, s 6. 
of origin of person of legitimate birth, s. 7. 
of origin of posthumous child, s. 7. 
of origin of illegitimate child, s. 8. 
of origin, conliniunoe of, s. 9. 
acquisition of, s. 10. 

not necessarily acquired by residence, s. 10. 
acquisition of, m British India, s. 11. 

not acquired merely by residence in a country as the representative of a 
foreign government, s. 12. 

«continuance of, s. 13. 

minor’s follows domicile of the parent from whom he derived his domicile 
of origin, s. 14, 

acquired by a woman on marriage, s. 15. 
of wife follows her husband’s, s. 16. 

•when a minor can acquire a new, s. 17. 
acquisition of new, by lunatic, s. 18. 

in absence of proof of, succession to moveable property in British India is 
regulated by the law of British India, s. 19. 
the application of the moveable property of a deceased person to the pay- 
ment of his debts is regulated by the law of the country in which ho 
has his, s. 283. 

‘Duties, see Customs., Stamp. 

Election, when it takes place, s. 167. 

devolution of interest relinquished by person making, s. 168. 
rules relating to, not affected by testator’s belief as to his ownership, s. 169. 
bequest for a man’s benefit how regarded for purpose of, s. 170. 
a person who takes no benefit directly under the will is not put to his, s. 171* 
to take in opposition to the will does Hot disqualify the person from taking 
a benefit under the will, s. 172. 

when acceptance of a benefit given by a will constitutes, s. 173. 
inference of waiver of inquiiy into circumstances which might influence- 

SB. 174, 176. 

representatives may call upon legatee to make, s. 176. 
postponement of, in case of disaMlity, s. 177. 

Jlxecutor defin^, s. 3. 

not disqualified as a witness, s. 65. 

shall not take legacy as executor unless he shows intention to act, s. 128, 
is deceabcd’s legal represen tatiye for all purposes, s, 179# 
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Executor appointed by the will, probate can be granted to no one who is not, s. 18L 
appointment of, s. 182. 
accrual of representation to surviving, s. 186, 
when right as, can be established, s. 187. 

to recoup himself for payments made before probate or letters of adminis- 
tration revoked, s. 262. 
of his own wrong, s. 265. 
liability of, s. 266. 

powers of, in respect of causes of action surviving the deceased, and rents- 
due at the time of his death, s. 267. 
demands and rights which survive to and against, s. 268, 
has power to dispose of deceased’s property, s. 269. 
purchase of deceased’s property by, is voidable, s. 270, 
powers of several may be exercised by one, s. 271. 
powers of, survive to survivors, s. 27^ 
to perform deceased’s funeral, s. 276. 

to show inventory of property, &c., within six months, ss. 254, 277. 
to show account of estate within one year, ss, 254, 277. 
to collect property and debts due to deceased, s 278. 
to pay deceased’s debt equally and rateably, s. 282. 
not bound to pay legacies without indemnity to meet contingent liabilities, 
8. 286. 

not to pay one legatee in preference to another, s. 287. 
assent necessary to complete legatee’s title, s. 292. 
assent to specific legacy, s. 293. 
conditional assent, s. 294. 
assent to his own legacy, s. 295. 

assent to legacy gives effect to it from death of testator, s. 296, 
not bound to pay a legacy until one year from the testator’s death, s. 297. 
who has paid a legacy under the order of a judge may call on the legatee 
to refund if the assets are iusufdoient to pay all the legacies, s. 316. 
who has paid a legacy voluntarily cannot call for refund, s. 317. 
liability of, for devastation, s. 327. 

for neglect to get in any part of deceased’s property, s. 328. 

Exoneration of legatee's immoveable property for which land-revenue or rent ia 
payable periodically, s. 156. 

of specific legatee’s stock in a joint-stock company, s. 157. 

Expenses of deceased’s funeral to be paid before all debts, s. 279. 

of obtaining probate or letters of administration to be paid next after 
funeral expenses, &q , s. 280. 

Failure of gift in contemplation of death, s. 178. 

Form of grant of probate, s. 254. 

of letters of administration, s. 255. 

Funeral expenses and death-bed charges to be paid before all debts, s. 279. 

General legacy, abatement of, s. 287. 

See Bequest 

Gift, implied, to the objects of a power in default of appointment, s. 79. 
in contemplation of death, s. 178. 
property transferable by, s. 178. 
may be resumed, s. 178. 
fails in certain cases, s. 178. 

Government, local, see Local Government, 

Governor-General of India in Council may exempt any tribe in British India from 
the operation of the Act, s. 332. 

Grants of probate or letters of administration, errors in, may be rectified by the 
court, s. 232. 

may be amended if a codicil is discovered after the grant, s. 233. 
revocation of, s. 234. 

See Prohate, 

Grantee of probate or letters of administration alone can act as deceased’s repre- 
^ sentative, s. 260. 
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Higli Court, tneaning of the term, s. 3. ^ 

has concurrent jurisdiction with the district judge in the exercise of 
powers conferred by the Act, s. 264. 

Hindu, Act does not apply to succession to the property of any, s. 331. 

Hotchpot, children’s advancements not to be brought into, s. 42. 

Illegitimate child, domicile of origin of, s. 8. 

Immoveable property defined, s. 3. _ 

in British India, succession to, is regulated by law of British 
India, s. 5. 

Implication, appointment of executor by, necessary, s. 182. 

Income, direction to accumulate, is void, s. 104. 

Insane person, see Lunatic, 

Instrument or writing, stamps and fees for, s. 329. 

Interest when no time is fixed for payment of a general legacy, s. 311. 

when a time has been fixed for payment of a general legacy, s 312. 
rate of, on legacies, s. 313. 

not payable on arrears of annuity within the first year from the testator’s 
death, s. 314. 

on a sum to be invested to produce an annuity, s. 315. 
refunding of legacies without, s. 326. 

Interlineation in an unprivileged will, s. 58. 

Intestacy, provisions regarding, ss. 25 — 28. 

Intestate’s property, distribution of — 

(a) where he lias left lineal descendants^ ss. 29 — 33. 
where he lias left a child or children only, s. 30. 

■where he has left a grandchild, but no child, and no more 
remote lineal descendants, s. 31 
where he has left only lineal descendants of the same degree, 

6. 32. 

where he has left lineal descendants of different degrees of 
kindred, and the parsons through whom the more remote 
descent are dead. s. 33. 

(5) where he has left no lineal descendants^ ss. 34—42. 
if intestate’s father be living, s. 35. 

if his father be dead, and he has left a mother, brothers, and 
sisters, but no child of a deceased brother or sister, s. 36. 
if his father be dead, and be has left a mother, brothers, and 
sisters, and a deceased brother’s or sister’s child, s. 37. 
if bis father, brothers, and sisters are all dead, but he has 
Jeft a mother, and a brother’s or sister’s child, s. 38. 
if his brothers and sisters, all their children, and his father,, 
are dead, but his mother is living, s. 39. 
if be has left a brother or sister, and a child of a deceased 
brother or sister, but no parent, s. 40. 
if he has left no parent, nor brother nor sister, s. 41. 
when right to, can be established, s. 100. 

Invalidity of will or bequest for uneeitainty, s. 76. 

of direction to accumulate the income from property, s. 104. 
of bequest, if made by particular description to a peison not in existence, 
s, 99. 

subject to a prior bequest, to a person not in existence, s. lOO. 
if the vesting of the thing bequeathed be delayed beyond 
the lifetime of any person and the minority of the 
legatee, s. 101. 

if made to a clu'-s with regard to some of whom it is inopera- 
tive for certain reasons, s. 102. 
if intended to take effect after a prior bequest which is void 
for pertain reasons, s. 103. 
fot religious or charitable uses, i^. 106« 
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Invalidity of bequest, upon an impossible condition, s, 113. 

upon illegal or immoral condition, s, 114. 
subject to a prior bequest, does not aJ^ect the validity of the 
original bequest, s. 120. 

See Bequest. 

Inventory made by executor or administrator, ss. 254, 255, 277^ 

Investment of funds to provide for legacies, ss. 301, 308. 

of sum when a legacy, not specific, is given for life, s. 301. 
of amount of general legacy to be paid at a future time, s. 302. 
of sum to produce an annuity, s. 303 

Jurisdiction of district judge in granting and revoking probate and letters of 
administration, s. 235. 

Kindred defined, s 20. 

table of, s, 24. 

See Consanguinity, 

Lapse of legacy, s. &2. 

Lapsed share, being part of the general residue, goes as undisposed of, s. 95, 

Legacy to a person who attests the will is void, s. 54. 
given in general terms, vesting of, s. 91. 
lapses if legatee does not survive testator, s. 92. 
docs not lapse if one of two joint legatees die before testator, s. 93. 
unless it be given in words which show that the testator intended that tfie 
shares should be distinct, s 94. 

to lineal descendant does not always lapse when he dies before the testator, 
s. 96. 

to one person for the benefit of another does not lapse on the death, in the 
testator’s lifetime, of the person to whom the bequest is made, s. 97. 
vesting of, where legatee is not entitled to irainodiate, possession, s. 106. 
vesting of, when contingent on specified uncertain event, s. 107. 
executor *< 11,111 uot take, unless ho manifests an intention to act, s. 128. 
specific, defined, b. 129. 

of a sum, certain, not specific, merely because the stocks, &o., in which it 
is invested are described, s. 130. 

directed to be p.iid out of a fund, part of which is the subject of a specific 
legacy, s. 138. 

ademption of, ss. 139 —143. See Ademption. 

charged on a fund, part of which is the subject of a specific legacy, when 
testator has received part of the fund, and the remainder is insufSoient 
to p<iy both legacies, s. 144. 
to a creditor not taken as satisfaction of debt, s. 164. 
to a cliild not taken as satisfaction of portion, s. 165. 
debts must be paid before, s. 285. 
abatement of, ss. 287 — 280. See Ahatement. 
treated as general for purpose of abatement, s. 291. 
time for pay m ant of, s. 297. 
rate of interest on, s. 313. 
refunding of, ss. 3 16 — 326. 

See Refund^ Specific, 

Legal representative of deceased, see Executor. 

Legatee loses his legacy if he attests the will, s. 54. 

does not lose bis legacy by attesting a codicil confirming the will, s. 54. 
can take nothing by an oneious bequest unless he accepts it fully, s. 109. 

, may accept one and refuse the other of two separate bequests, s*. 110. 

rendering impossible an act on the non-performance of which the legacy is 
to go over, s. 123. 

must perform condition within specified time, unless the delay be caused by 
fraud, s. 124. 

may receive unconditionally a fund bequeathed to him, although the will 
directs that it is to be enjoyed in a particular manner, ss. 125, 126. 
accepts specific legacy subject to any pledge or lieu, s. 154. 

* of annuity is entitled to it for his life only, s. 1^0. 
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liOgatee may take an annuity or money set apart for the purchase of an annuity, s. 161. 
who is a minor, entitled to immediate payment, s. 308. 
of specific legacy is entitled to the clear produce thereof from the testator's 
death, s. 309. 

under a general residuary bequest is entitled to the produce of the residuary 
fund from testator’s death, s. 310. 
when not obliged to refund, s. 322. 

unsatisfied, may proceed against executor if he is solvent, s. 323. 
limit to refund by one, to another, s. 324. 
residuary, see Residuary legatee. 

Legitimate child, domicile of origin of, s. 7. 

Letters of administration not granted till fourteen days after the intestate’s death, 
8. 258. 

See Admmstration, 

Limited grants, see Prolate. 

Lineal consanguinity, see Consanguinity. 

Local Government, meaning of the term, s. 3. 

Lunatic, acquisition of new domicile by, s. 18. 
probate cannot be granted to, s. 183. 

M^arriage, neither interest in, nor power over, property is acquired or lost by, s. 4. 

between a person domiciled and a person not domiciled in British India, 
8. 44. 

settlement of minor’s property in contemplation of, s. 45. 
revocation of will by, s. 66. 

Married woman, probate cannot be granted to, without husband's previous consent, 
s. 183. 

to whom probate has been granted, powers of, s. 275. 

Minor, meaning of the term, s. 3. 
domicile of, s. 14. 

acquisition of new domicile by, s. 17. 

settlement of property of, in contemplation of marriage, s. 45. 
probate cannot be granted to a, s. 183. 

Minority defined, s. 3. 

Month, meaning of the word, s. 3. 

Moveable property defined, s. 3. 

succession to, is regulated by law of country in which the 
deceased had his domicile at his death, s. 5. 
a person can have but one domicile for succession to his, s. 6. 
in British India, law of succession to, s. 19. 

Muhammadan, Act does not apply to succession to the property of a, s. 331. 
Obliteration in an unprivileged will, s. 58. 

Onerous bequest, legatee takes nothing by, unless he accepts it fully, s. 109. 
Payments to executor before probate or letters of administration revoked, s. 262. 
Person, meaning of the term, s. 3. 

Persons who are held, for purposes of succession, to be similary related to a 
deceased person, s. 23. • 

Petition for probate, s. 244. 

for letters of administration, s. 246. 

for probate or letters of administration to be subscribed and verified by 
petitioner and his pleader, s. 247. 

Petitioner for probate may be examined by district judge, s. 250. 

Portion, legacy to a child not taken as satisfaction of, s, 165. 

Posthumons child, domicile of origin of, s. 7. 

Power of appointment defined, s. 56. 

executed by a general bequest, s. 78. 

See App(wi^mii4. 

Powers of married executrix, s. 275. 
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Trobate defined, s. 3, 

can be granted only to an executor appointed by the will, s. 181, 
cannot be granted to certain persons, s. 183. 

may be granted to several executors simultaneonsly or at different timea 
s 184. 

separate probate of codicil discovered after grant of, s, 185. 

establishes the will from testator’s death, s. 188. 

of copy or draft of lost will, s. 208. 

of contents of lost or deatioyed will, s. 209. 

of copy where original exists, s. 210. 

limited to purpose specified in the will, s. 219. 

subject to exception, s. 226. 

Probate of the rest of deceased’s estate after probate has been granted subject to 
exception, s. 228. 
petition for, s. 244, 

translation of will to be annexed to the petition for, s. 245. 
grant of, to be under seal of court, s. 264. 
not to be granted till seven days after testator’s death, s. 258. 
expenses of, to be paid next after funeral expenses, &o., s. 280. 
contentions cases concerning grants of, s. 261. 

Produce and interest of legacies, ss. 309—315. 

Property, interest in, and power over, not acquired or lost by marriage, s. 4, 

in respect of which a deceased person is considered to have died intes^ 
tate, s. 25. 

devolution of intestate’s, ss. 26 — ^28. 
distribution of intestate’s, ss. 29—42. See Intestate, 
not included in a settlement made previous to the marriage of a person 
domiciled in British India, and a person not domiciled in British 
India, s. 44. 

settlement of minor’s, in contemplation of marriage, s, 45. 
invalidity of direction in a will to accumulate the income arising from, s. 104- 
transferable by gift in contemplation of death, s. 178. 
of deceased, vests in executor or administrator as representative, s. 179, 
Province defined, s. 3. 

Punishment for false verification of petition, s. 249. 

Eefund of legacy paid under judge’s order, s. 316. 

when legacy has become due on the performance of a condition, s, 318. 
for discharge of a debt of which the executor had no previous knowledge, 
8. 319. 

may be called for within two years from testator’s death, s. 321. 

limit to, s 324. 

to be without interest, s. 325. 

Kenunoiation of executoiship, s. 194. 

administration may be granted to the person entitled to administer in 
case of intestacy, s. 195. 

Eesiduary legatee, how constituted, s. 89. 

property to which he is entitled, s. 90. 

shall not receive any of the lesidue until annuities created by 
the will are satisfied, s. 163. 
transfer of amount of contingent bequest to, s. 304. 

Eesidue bequeathed to a person for life, investment of, s. 305. 

bequeathed to a person for life, with direction to invest in specified secu- 
rities, s 306. 

time and manner of such investment, s. 307. 

of property after payment of debt and legacies shall be paid to the resi- 
duary legatee, s. 326. 

Eevivai of unprivileged will after revocation, s. 60. 

Eevocation of will by testator’s marriage, s. 56. 
of unprivileged will, s. 57. 
of privileged will, s. 59. 

Settlement of minor’s property in contemplation of marriage, s. 45, 
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Specific Icgac}^ to two or more persons in succession, s. 134, 

hot liable to abate with general legacies, s, 136. 
of goods dcscnbed as in a certain place is not adeemed by removaL 
ss. 147, 148. 

is not adeemed when subject is changed by operation of law, s. 160, 
is not adeemed when subject is changed without testator’s knowledge, 
s. 151. 

of stock is not adeemed when the stock is lent to a third party on 
condition that it shall be replaced, s. 152. 
of stock is not adeemed if the stock is sold and replaced, s. 153, 
does not abate if the assets are sufficient to pay debts, s. 288. 
rateable abatement of, if assets are not sufficient to pay debts, s. 290. 
See AhaUment, Ademption, 

Stamps on instruments, s. 329, 

Succession to immoveable property in British India is regulated by the law of 
Biitish India, s. 5. 

to moveable property is regulated by the law of the country in which 
the deceased had his domicile, s. 5. 
to moveable property, a person can have but one domicile for, s. 6. 
to a person’s moveable property in British India, in absence of proof of 
domicile elsewhere, is regulated by the law of British India, s. 19. 
persons similarly related to a deceased person for purpose of, s. 23. 
table of kindred, s. 24. 

Tenor, executor according to, s. 182. 

Testator’s title to things bequeathed to be completed at the cost of his estate, s. 155. 
Uncertainty, a will or bequest may be void for, s. 76. 

Verification of petition for probate by one of the witnesses to the will, s. 248. 

Vesting of legacy given in general terms, s. 91. 

when payment or possession postponed, s. 106. 
contingent on specified uncertain event, s. 107. 
of interest in a bequest to such members or of a class as shall have attained 
a particular age, s. 108. 

Void bequests, law regarding, ss. 99—105. 

See Bequest^ Invalidity, 

Wages for services rendered to the deceased within three months next preceding his 
death to be paid next after expenses of funeral and probate, s. 281. 
Widow may be excluded from her share of her husband’s estate, s. 26. 
share of intestate husband’s property, s. 27. 
share to be deducted before distribution of estate, ss. 29, 34. 
widower has same rights as, s. 43. 

Widower has same rights in respect of intestate wife’s property as a widow has in 
respect of intestate husband’s property, s. 43. 

Will defined, s. 3 

persons who may dispose of their property by, s. 46. 

a father may appoint a guardian for his child by, s. 47. 

obtained by fraud, coercion, or importunity, s. 48. 

may be revoked or altered, s. 49. 

rules for execution of unpiivileged, s. 60. 

written document considered to form part of, s. 51. 

a bequest to a witness is void, s. 54. 

is not insufficiently attested by reason of a bequest to a person attesting it, s. 54. 
an executor is not disqualified as a witness to prove the execution or validity 
of, s. 55. 

revoked by testator’s marriage, s. 56. 

made in exercise of power of appointment, not revoked by testator’s marriage^ 
s. 56. 

unprivileged, can only be revoked by marriage or by another will or codicil, or 
by a writing executed as an unprivileged will, s. 57. 
unprivileged, effect of obliteration, interlineation, or alteration in, s. 58. 
unprivileged, rnviv%l ofj a, 
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Will, oomstrnction of, ss. 61 — 98. 
wording of, s. 6l. 

questions as to object or subject of, s. 62. 
misnomer or misdescription of object of, s. 63. 
when words be supplied in a, s. 64. 

rejection of erroneous particulars in description of subject of, s. 65. 
wiien part of description is not to be rejected as erroneous, s. 66. 
extidnsio evidence admissible in case of latent ambiguity, s 67- 
extrinsio evidence inadmissible in case of patent ambiguity or deficiency, s, 68. 
meaning of any clause of, to be collected from the entire, s. G9. 
words may be taken in a restiicted sense, or in a sense wider than usual, s. 70, 
where a clause is susceptible of two meanings, s. 71. 
no part of, to be rejected as destitute of meaning, s. 72. 
wmrds occurring in different parts of, are taken to be used everywhere in the 
same sense, s. 73. 

testator’s intention to be carried out as far as possible, s. 74. 
of two inconsistent clauses, the latter shall prevail, s. 75. 
may be void for uncertainty, s. 76. 

words describing subject refer to property answering that description at the 
testator’s death, s, 77. 

where a bequest is made to the “ heirs,” <&c., of a particular person, s. 80. 
where a bequest is made to the “representatives'" or to the “ executors” or 
“administiators ” of a particular person, s. 81. 
where property is bequeathed to any person without words of limitation, s. 82. 
where property is bequeathed to a person with a bequest in the alternative, 
s. 83. 

where property is bequeathed to a person, and words are added to describe a 
class of persons, s. 84. 

where a bequest is made to a class under a general description only, s. 85. 
construction of the terms “ children,” “grandchildren,” “ nephews,” “ nieces,” 
“cousins,” “first-cousins,” “ cousius-german,” “first cousins once re-" 
moved,” “ second cousins,"" “issue,” and “descendants,” in a, ss. 86, 87. 
where two bequests are made to the same person, s, 88. 
of which probate or letters of administration may be granted shall be filed, 
8. 259. 

privileged, persons who may dispose of their property by, s. 52, 
execution of, s. 53. 

may be made by word of mouth, s. 63. 
revocation of, s. 59. 

See AnnuUi/^ Bequest ^ Legacy, 

Witnesses, will to foe attested by two or more, s. 50. 

to a will cannot take a legacy, s. 54. 

Woman acquires domicile by marriage, s. 15. 

domicile of married, follows the domicile of her husband, s. 16. 

Year, meaning of the word, s. 3. 
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THE MOFUSSIL SMALL CAUSE COURTS ACT, 

NO. XI. OF 1865.* 


Recbivisd the G.-Gr.’s Assent on the 15th March 1865. 

An Act to consolidate and amend the Jaw relating to Courts of Small Causes 
beyond the local limits of the ordi/nary original civil jurisdiction of the 
High Courts of Judicature. 

Whereas it is expedient to consolidate and amend the law relating to 
Courts of Small Causes beyond the local limits of 
Preamble. ordinary original civil jurisdiction of the High 

Courts of Judicature ; It is enacted as follows : — 

1 . In this Act, unless there be something re- 
Interpretation-c au<30. pugnant in the subject or context — 

Words importing the singular number include the plural, and words 
importing the plural number include the singular : 

Words importing the masculine gender include females : 

Judge ” includes an Acting Judge : 

Section ’’ means a section of this Act : 

“ Court of Small Causes ” means a Court constituted under this Act : 
And, in every part of British India in which this Act operates, “ Local 
Government ” denotes the person authorized to administer the executive 
government in such part, and 

‘‘ High Court ” denotes the highest Civil Court of appeal having juris- 
diction therein. 

2. t Any Courts of Small Causes now in existence, wdiich shall have 
Courts constituted under been constituted under Act No. XLII. of 1860, 

Act XLII. of 1860. shall be considered as constituted under this Act 

within the territorial limits of the jurisdiction assigned to such Courts under 
the said Act XLII. of 1860, or which may hereafter be assigned to them 
under the next following section, and shall be subject to all the provisions 
contained herein, t 

3. The Local Government j may, with the previous sanction of the 
Power to constitute Small Governor-General of India in Council, constitute, 

^ Cause Courts. for the trial of suits under this Act, Courts of 

Bmall Causes, with such establishment of officers as may be necessary, at anj^ 
places within the territories under such Government. 

Whenever a Court of Small Causes shall be so constituted, the Local 
Local limits of jurisdiction Govornmeiit shall fix the territorial limits of the 
fixed by Local Government. jurisd..„tion of such Court, and may, from time to 
time, alter the limits so itxed. 

The Local Government may abolish any Court of Small Causes. 

. ^pply to tbo whole of B itish India, except the Scheduled Bistriots, by 

Act XV. of 1874. ' 

t See Act XIV. of 1870. 

t This does not include a Chief Commissioner, 6 Beng 201. But in Burma now see the 
Burma Courts Act. 
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4 . Every Court of Small Causes shall use a seal hearing the following 

o t i! rt 1 . inscription in Ensflish and in the laimuaefe of the 

Seal of Court. Oourt-» Court of Small Causes of ,”_and 

shall be subject to the general control and orders of the High Court 

5 . Courts of Small Cause shall be held at siioli place or places within 
the local limits of their respective jurisdiction 
as shall, from time to time, be appointed by the 
Local Government. 


Control of High Court. 
Places where Coiuts to be 
held. 


6. The following are the suits which shall be cognizable by Courts of 
Suits cogni&bbl© by Small Small Causes, namely, claims for money due on 

Cause Courts. bond or other contract, or for rent, or for pei sonal 

property, or for the value of such property, or for damages, when the debt, 
damage, or demand does not exceed in amount or value the sum of five 
hundred rupees, whether on balance of account or otherwise : 

„ . Provided that no action shall lie in any such 

Court- 

(1) on a balance of pai^tuership-account, unless the balance shall have 
been struck by the parties or their agents : 

(2) for a share or part of a share under an intestacy, or for a legacy 
or part of a legacy under a will ; 

(^) for the recovery of damages on account of an alleged personal injury, 
unless actual pecuniary damage shall have resulted from the injury. 

(4) for any claim for the rent of laud or other claim for which a suit 
may now be brought before a revenue-othcer, unless, as regards arrears of 
rent for which such suit may be brought, the Judge of the Court of SSniall 
Causes shall have been expressly invested by the Local Government with 
jurisdiction over claims to such arrears. 

7 . The Local Government may extend the jurisdiction of any Court of 

Power to extend jiirisdic- Causes in suits of the nature described in 

tion of Small Cause Courts to the last preceding section, and thereby made cog- 
1,000 rupees. nizablo by Courts of Small Causes, to an amount 

not exceeding one thousand rupees. 

8 to It— [J^epealed hj Act X of 1877.] 

12 . Whenever a Court of Small Causes is eonstituted under this Act, 

• cognizable by such Court shall be heard 

SmScS“ot®tobeXar°d or deteniiined in any other Court having jurisdic- 
by other Court having juris- tion within the local limits of the jurisdiction of 
diction within local limits. g^^^h Court of Small Causes ; 

Provided that nothing in this Act shall be held to take away the juris- 
Saving of jiirisdietion of diction which a Magistrate, or a person exercising , 


Magistrates as to debts ; 


the powers of a Magistrate, or an Assistant or 


Deputy Magistrate, can now exercise in regard to debts or other claims of 
a civil nature ; 

or the jurisdiction which can be exercised by viilage-munsifs or village- 
of village-munsifs and pan- panchayats* under the provisions of the Madras 
cheats in Madras ; Code ; 

or by military Courts of Bequests, or by Cantonment J oint Magistrates, 
of military Courts of Pe- invested with civil jurisdiction under Act HI. of 
1859 {for conferring civil jurisdicHon in certain 
cOfSee. upon Cantmiment Johit Magistrates) 


Boo Act XII. of 18TS. 
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or by a single officer dnly authorized and appointed under the rules in 
» ^ j X X force in the Presidencies of Madras and Bombay 

of officers appomted to try *. j. x * i ij -x • n-x 

small suits in Madras and respectively, for the trial of small suits in military 
Bombay : bazars, in cantonments, and stations occupied by 

the troops of those Presidencies respectively.* 

13. Every Court of Small Causes shall (except as hereinafter provided) 

be held before a Judge appointed by the Local 
Judge 0 our . Government, and who shall receive such salary 

as the Governor-General of India in Council may, from time to time, deter- 
mine. 

Such Judge shall be Judge either of one such Court or of two or more 
such Courts as the Local Government shall appoint, f 

14. It shall be lawful for any Judge who is the Judge of two or more • 
Power to Judge of several Courts of Srnall Oauses to fix, subject to the 

Courts to tix times and dates orders or the Local Government, or, m territories 
of circuits and sittings. under the immediate administration of the Govern- 

ment of India, of the Chief Commissioner or other principal civil authority, 
the times at which he will go on circuit, and the dates on which his sittings 
in the several Courts of which he is Judge shall commence. 


Notice of such times and dates shall be published in the official Gazette 
Publication of notice of and at such places and in such manner as the 
times and dates. Local Government or Chief Commissioner or other 

authority as aforesaid shall think fit to direct in that behalf. 


15. The Local Government may, from time to time, invest any person 
^ ^ with the powers of a J udge of a (Joiirt of Sinall 

invest personf^for^linmod Causes under this Act for a limited period or for 
period, witli powers of bmall specific periods in each year only, and declare in 
Cause Court Judge. what Court or Courts of Small Causes such power’s 

shall be exercised by such person. 


Any person so invested shall, in all Courts in which the Local Govern- 
Pow<n*s to be e.xorcissed by meiit shall have declai*(*d tliat he shall exercise the 
such perteons. said powers, have all such powers as might in such 

Courts be exercised by a Judge of the said Courts appointed under the 
thirteenth section. 

16. If if shall be declared by the Local Government that any person 
Jurisdiction to ba exercised invested under the last precpdinc; section with the 
by such persons m Court m powers of a Judge of a Court of fcjmali Causes shall 
which there L u Judge. exercise those powers in a Court of w'liioh there is 

a J udge appointed under the thirteenth section, the person so invested shall 
exercise a jurisdiction concurrent with that of such Judge. 

The Local Government shall, from time to time, make rules to provide 
Power to make rules for for the distribution of business between any person 
distrilmtiou of business. SO invested and any Judge in whose Court it may 

be declared that such person shall exercise his powers, and generally for regu- 
lating and defining the duties and relative positions of Judges of Courts of 
Small Causes and persons so invested as aforesaid : 

Provided always that no such rule shall be in any way inconsistent with 
the provisions of this Act, 


* So much of this section as relates to the trial of smill suits in. military bfCzfir?, ounltn- 
ipents, and stations in the Madr.vs Presidency, has been repealed by Act X,ll. of 1$76« 
t Um Act X. of 1877, s. 99, 
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Sumraons. 


^ „ V . T.,.. 17. Erery person invested with the powers of 

aiidoTpersfnrinvfst^^^^ a Judge of a Court of Small Causes under the 
powers^ and restriction from fifteenth section shall receive such remuneration as 
practising within the limits. Governor-General in Council shall, from time 

to time, determine. 

It shall not be lawful for any such person to practise as a barrister, 
attorney, vakil, pleader, or law-agent in any district or place within the ter- 
ritorial limits of which he is empowered to exercise the powers with which 
he is ixrvested. 

18. In all suits under this Act the summons to the defendant shall he 

for the final disposal of the suit, and no written 
Summons. statement other than the plaint shall be received 

unless required by the Court. 

19. — \_Eepealed hy Act X. of 1877^ s. 99,"] 

20. In the execution of a decree under this Act, if, after the sale of the 
Execution against immove- moveable property of a judgmeat-debtor, any por- 

able property, if _ moveable tion of a judgment-debt shall remain due, and the 
property not sufficient. holder of the judgment desire to issue execution 

upon any immoveable property belonging to the judgment-debtor, the Court, 
on the application of the holder of such judgment, shall grant him a copy of 
the judgment and a certificate of any sum remaining due under it ; 

and on the presentation of such copy and certificate to any Court of 
Civil Judicature having general jurisdiction in the place in which the 
immoveable property of the judgment-debtor is situate, such Court shall 
proceed to enforce such judgment according to its own rules and mode of 
procedure in like cases. 

21. In suits tried under this Act, all decisions 
Decisions final. orders of the Court shall be final : 

Provided that in any case in which a decree shall be passed ex parte 
Notice of application to set against a defendant, he may, within thirty days 
aside u decree. after any process for enforcing the decree has been 

executed, give notice to the Court by which the decree was passed, of his 
intention to apply to the Court at its next sitting for an order to set it 
aside : 

and if, on the application being made to the Court at its next sitting, 
When such decree may be it shall be proved to the satisfaction of the Court 
set aside. that the summons was not duly served, or that 

the defendant was prevented by any sufficient cause from appearing when 
the suit was heard, the Court shall pass an order setting aside the decree, 
and shall appoint a day for proceeding with the suit, upon such terms as to 
costs or otherwise as shall to the Court seem proper : 

Provided also that it shall be competent to the Court, if it shall think 
New trial within the proviso last 

aforesaid, to grant a new t, -ial, if notice of tho 
intention to apply for the same at the next sitting of the Court be given to 
the Court within the period of seven days from the date of the decision, 
and if the same be applied for at the next sitting of the Court ; 

but no such new trial shall be granted where the party applying for 
.. . ^ the same is the defendant or one of the defendants. 

unless he shall, with his notice of application, 
deposit in Court the 'amount for which a decree shall have been passed 
against him, including the costs (if any) of the opposite party. 

23 to 28^--[Mepeakd hy Act X of 1877,] 
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29. Whenever more Courts than one are constituted in any district 
Power to appoint principal under this Act, the Local Government may ap- 

Court. point one of the same Courts to be the principal 

Court of Small Causes in such district. 

30. The Judge of the principal Court of Small Causes in any district 

. . may sit with the J udge of any other Court of 
pal CoOTt mtWudgf oFXer Small Causes in the same district, or with a person 
Court in district for trial of invested with the powers of a Judge as aforesaid 
suits. in such Court, for the trial and determination of 

any suit cognizable under this Act, 

and shall so sit for the trial and determination of any such suit which 
the Judge of such other Court or other person as aforesaid may reserve for 
trial by himself and the Judge of the principal Court of Small Qauses, 

31. The Local Government may, from time to time, make rules provid- 
ing that, ill such cases as shall be prescribed in 


Power to make rules pro- 
shall 


Tiding that two Judges si 
sit together for trial of certain 
suits. 


such rules, two J udges’, or a J udge and a person 


invested with the powers of a Judge as aforesaid, 
shall sit together, and hear and dispose of suits 
and applications. 

32. If two Judges, or a Judge and a person invested with the powers^ 
Decision when two Judges of a Judge as aforesaid, sit together, and they 
concur. concur in the decision or order to be passed, 

such decision or order shall be the decision or order of the Court ; 

but if they shall differ on a point of law, or usage having the force of 
, V xt. or in construing a document, the construction 

Prooedurewheuthey dilfer affect the merits of the decision, they 

shall submit a case for the opinion of the High Court on the point of 
difference between them ; * 

and the provisions applicable to a reference to the High Court* shall be 
Provisions <ipplied to refer- applicable to every reference made under this sec- 
tion. 


once under section. 


voice in c 
between 


ie of 
two 


33. If two Judges differ on any matter other than the matters above- 
mentioned, the Judge who is senior in respect of 
date of appointment as a Judge" of a Court of 
Small Causes shall have the casting voice. 

If a Judge and a person invested with the powers of a Judge as 
And between Judge and aforesaid differ on any matter other than the mat- 
person invested with Judge’s ters abov^-mentioned, the Judge shall have the 
casting voice. 

35. It shall he lawful for the Local Government appoint to any Court 
of Small Causes an officer, who shall be called the 
Hegistrar of the Court, and who shall be paid suett 
salary as shall, from time to time, be authorized in that behalf by the 
Governor-General of India in Council. 


Casting 

difference 

Judges. 

34. 


Appointment of Registrar, 


Position of Registrar. 


36. The Eegistrar of every Court of Small 
Causes shall be the chief ministerial officer of the 
Court. 

In addition to any other duties and powers herein imposed or conferred 
Duties and powers. Registrar, he shall, subject to the prori- 


sions contained in the next following sectibn, 


* See Act X. of 1877. 
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receive all plaints presented to the Court ; 

issue notice of suit to the defendants ; 

receive any documents which the parties may wish to put in ; and 

issue process for the attendance of their witnesses. 

He shall likewise keep lists of all causes corning on for trial, and fix 
such days for their being heard respectively, as may seem to him fit. 

He may also receive notices under the twenty-first section. 

37. If, when the Judge is absent on duty, and there is no person in- 
Wten Registrar may reject vested with the powers of a Judge as aforesaid, 

defective plaint. the Ttegistrar shall be of opinion that any plaint 

presented to the Court is defective in any of the particulars mentioned in 
sections twenty-seven to thirty-two, both inclusive, of the Code of Civil Pro- 
cedure, he may reject the same. 

But it shall be lawful for the J udge, or for any person invested with the 
Reversal of Registrar’s re- powers of a Judge as aforesaid, to reject any 
ceptioii or ro30Gtioa plaint which may have been received by the Regis- 

trar, and to receive any plaint which may have been rejected by him : 

Provided that such reception or rejection (as the case may be) by the 

. Registrar shall, in the opinion of such Judge or 

Proviso. other person empowered as aforesaid, have been 

erroneous, and that an application to set the same aside shall be made at the 
first subsequent sitting in the said Court of a Judge or other person duly 
empowered as aforesaid. 

38. If a suit shall have been instituted in a Court of Small Causes, and 

When Registrar may re- defendant shall have been duly summoned to 

eeive and enter up judgments appear and answer therein, and if, before the day 
by eonfession, appointed for the hearing of such suit, the defend- 

ant or his agent duly authorized in that behalf shall appear before the 
Registrar of the Court, and admit the plaintiff^s claim, and apply for leave 
to confess judgment, it shall be lawful for the Registrar, if the Judge he 
absent on duty, and there be no person invested with the powers of a J udge 
as aforesaid, to enter on the record a decree for the plaintiff by confession, 
and such decree shall have the like ^ force and effect as a decree for the 
plaintiff would have had if the suit had been heard by the J udge and a 
decree passed by him for the plaintiff : 

Provided that in every case, before passing a decree under this section, 
^ it shall be the duty of the Registrar fully to 

satisfy himself of the service of the summons, of 
the identity of the parties, and of their good faith in appearing before him, 

39. The Registrar, if the Judge be absent on duty, and there b#f no 
Execution of decrees by person invested with the powers of a Judge as 

Registrar. aforesaid, shall also receive applications for the 

execution of decrees passed by the J udge, or other person empowered as 
gforesaid, of the Court of which he is the Registrar, and, subject to any 
orders which he may receive from the J udge or such other person, shall exe- 
cute such decrees in the same manner as the Judge might execute them. 

No appeal shall lie from any order passed by the Registrar under this 
Bar of appeal. Reversal section ; but the J udge or other person empowered 
by Judge. ^ as aforesaid may, within three calendar months 

from the making of the order, of his own motion reverse or modify it. 

40. The Local Covernment may invest any Registrar with the powers 
to invest Registrar of a Judge of a Court of Small Causes in suits 

with Judge B powers, arising within the local limits of the jurisdiction 





Act XI] 


MOftrg$lT. BWltt OkVBt ootium 


of the Court of wMch he is the Eegistrar, provided that the amount or value 
of the claim shall not exceed twenty rupees. 

The Eegistrar shall exercise such powers subject to the general control 
„ . , T. . ^ of the J* udge, or, when there is no J udge, of any 

^ person invested with the powers of a Judge as 

aforesaid. 

41. The suits cognizable by the Begistrar under the last preceding 
Hearing of suits cognizable section shall be set down for hearing before such 

by Begistrar. Begistrar, and he shall hear and determine such 

suits, and execute the decrees made therein, in such manner in all respects as 
the Judge of the Court might hear, determine, and execute the same 
respectively : 

Provided that the Judge, or, when there is no Judge, the person invested 
Transfer from Begistrar’s with the powers of a J udge, whenever he thinks 
to Judge’s file. proper, may transfer to his own file any suit on the 

file of the Begistrar, and may hear and determine the same. 

42. — [Eepealed by Act X, of 1877.1 

43- A decree passed by a Begistrar under the thirty-eighth section may 
Setting aside Begistrar’s be set aside by the J udge of the Court, or, when 
decree under section 88. there is no J udge, by the person invested with the 

powers of a J udge as aforesaid, in such manner and on such grounds only as 
it might be set aside if it were a decree passed at the hearing of the cause 
by the Judge or other person empowered as aforesaid. 

44. An officer, to be styled the clerk of the Court, may he appointed to 
Appointment and removal any Court of Small Causes on such salary as shall 

of clerk of Court. be authorized by the Governor-G-eneral of India in 

Council. 

The appointment and removal of such officer shall rest with the Court, 
subject to the approval of the Local Government, or, in territories under the 
immediate administration of the Governmetit of India, of the Chief Com- 
missioner, or other principal civil authority. 

The Begistrar of any Court of Small Causes may also he the clerk of 
the Court. 

45. When a clerk is appointed to any Court of Small Causes, such 

Duties of clerk clerk shall, subject to the Orders of the Court and 

of the Begistrar if there be a Registrar, issue all 
summonses, warrants, orders, and writs of execution, and keep an account of 
all proceedings of the Court, and shall take charge of, and keep an account/ 
of, ail monies payable or paid into or out of Court, and shall enter an account 
of all such monies in a book belonging to the Court to be kept by such clerk 
for that purpose. 

46. The High Court shall have power to make and issue general rules 
High Court empowered to for regulating the practice and proceedings of 

make rules of practice, &c. Courts of Small Causes, and also to prescribe forms 
for every proceeding in the said Courts for which it shall think that forms 
should be provided, and for keeping all books, entries, and accounts to be 
kept by the officers, and from time to time to alter any such rule or form ; 

provided that such rules and forms be not inconsistent with the provi- 
sions of this Act or of any other law for the time being in force. 

47. — [Repealed by Act X of 1877.} 

48. Hothing in the second section of the said Act No. Til. of 1859, 
Saving of Act XL of 1841, or the sixth, seventh, and eighth sections of Aoi^ 

XXI J. of 1864 (to niake provmm for ^4 
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AdminiHration of Military Canto7iments), relating to the establishment of 
Courts of Small Causes in military cantonments, shall bo held to alSect so much 
of Act No. XL of 1841 {/or consolidatmg and amending the Megulations co7i~ 
o&rning Military Courts of Bequests for Native Office^^B and Soldiers m the ser- 
vice of the Eastloidia Compa^i'y) as declares that, in places beyond the frontier 
of the territories of the East India Company, actions of debt and other personal 
actions may be brought before the Military Courts therein mentioned, against 
persons so amenable as therein mentioned, for any amount of demand. 

49. Nothing in this Act, nor in the sixth, seventh, and eighth sections 
Saving of jurisdiciion of of the said Act XXII. of 1864, shall be held to 
Courts of Requests. affect the jurisdiction of any Court of Bequests 

convened under the hundred and third section of the Statute 27 Tie., 
cap. 3, or the corresponding section in any other Statute for the time being 
in force, for punishing mutiny and desertion, and for the better payment of 
the army and their quarters, or the powers of a commanding oiEcer under 
any such Statute to assemble such Courts. 

60. When, in any Act passed prior to the coming into operation of this 

Reference in previous Acte reference is made to Act XLII. of 1860, 

to Act XLII. of 1860 to be such reference shall be read as applying to this 
read as applying to this Act. • and when any procedure is directed to be in 

accordance with the provisions of Act XLII. of 1860, such procedure shall 
be deemed to be directed to be in accordance with the provisions of this 
Act.* 

51 . Whenever the state of business in any Court of Small Causes, the 
_ ^ Judge of which shall be the Judge of such Court 

Court Judg? powers of Prin- is not sufficient to occupy his time fully, the 

cipal Sadr Amin or Magib- Local Government may invest him within such 
limits as it shall from time to time appoint, in 
addition to his powers as such Judge, with the powers of a Magistrate as 
defined in the Code of Criminal Procedure, or, in the Eegulation Provinces, 
with the powers of af Principal Sadr Amin, or, in the Non-Begulation 
Provinces, with the powers of an officer exercising the like or nearly the 
like powers as those of af Principal Amin, 

62. In the places in which the provisions of Act X. of 1859J (to amend 

Power to give Small Cause to the recovery of Rent in tU 

Court Judge Juriadiciion P^^eside^icy of Fort William in Bengal) are in 
under Act X. of 1859. force, the Local Government may empower any 

Judge of a Court of Small Causes to hear and determine, under the rules 
contained in the said Act X. of 1859J applicable to trials before a Collector, 
and subject to the same regular and special appeal, the claims cognizable 
under such Act arising within the local limits of the jurisdiction of such 
Court. 

Any Judge so empowered shall exercise all the powers of a Collector 
under the said Act X. of 1859,J except the power of hearing appeals. 

63. Courts of Small Causes shall comply with such requisition as may 

Courts to furnish records, made by the Local Govern- 

Government ment or the High Court, for records, returns, and 
statements in such form and manner as such 
Government or Court may deem proper. 

See Act X. of 1863, s. 1 (repealed by Act XTX. of 1867) : Act IV. of 1864 (repealed by 
Act VIIL of 1868) ; Act XXII, of 1864, s. 44 : Bengal Act 11. of 1862, s. 2 (repealed by 
Act XII. of 1873) ; Madras Act IV. of 1863 (repealed by Act III. of 1873) : Bombay Act VIII, 
of 1863 (repealed by Act XIX. of 1873). 

t See, in Bengal, Act VI. of 1871, s, 30, and, in Madra.^ Act III. of 1873, s. 29. 
t In the Korth- Western Provinces, for ^‘Act X. of 1859,"' the words and hgures '^‘tha 
Nortk-Webtern Provinces Bent Act, 1881,” should be substituted, 


&c., called for by 
or High Court, 
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THE PARSI SUCCESSION ACT. 

NO. XXI. OF 1865. 


Hbceivbd the G.-GrPs Assent on the 10th A^»bil 1865, 

An Act to define mid mmnd the Lem relating to Intestate Succession among 

the Pdrsis.* 


Whereas it is expedient to define and amend the law relating to 
intestate succession among the Fdrsis ; it is enacted 
Preamble. iollowB 

1. Whore a Pars! dies leaving a widow and children, the property of 

. c . which he shall ha^ e died intestate shall be divided 

widow and children of in- among the widow and children, so that the share 
t««tate. of each son shall be double the share of the widow, 

and that her share shall be double the share of each daughter. 

2. Where a female Piirsi dies leaving a widower and children, the pro- 

Division of rronorty among ?* she shall have died intestate shall 

widower and ohfldion of in- be divided among the widower and such children, 
testate. SO that his share shall be double the share of each 

of the children. 


3» When a Pdrsi dies leaving children, but no widow, the property of 
Division of property amongst ^e shall have died intestate shall be divided 

diildron of male ‘ iutostato amongst the children, so that the share ot each son 
leaving no widow. shall be four times the share of each daughter. 

4. When a female Pars! dies leaving children, but no widower, the 
Division amongst ohildron Property of which she shall have died intestate 

of female intestate leaving no shall be divided amongst the children in equal 
widower. shares. 

5. If any child of a Pdrsi intestate shall have died in his or her lifetime, 

, the widow or widower and issue of such child shall 

cbild^rS’e ^among^widow or share which such child would have taken 

widower and issue of such if living at the intestate’s death in such manner as 
if such deceased child had died immediately after 
the intestate’s death. 


6. Where a Parsi dies leaving a widow or widower, but without leaving 
Division of property when descendants, Iiis or her father and mother, 

Intestate leaves wkIow or if both are living, or one of them if the other is 
sc'^endan'ts dead, shall take one moiety of the property as to 

seen an s. which he or she shall have died intestate, and the 

widow or widower shall take the other moiety. 

Where both the father and the mother of the intestate survive him or 
her, the father’s share shall be double the share of the mother. 


* Declared to apply to the whole of British India, except the Bchodulod Distnete, by Act 
ZV. of 1874. 


I ^ 
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Where neither the father nor the mother of the intestate survives him 
or her, the iiitestato^s relatives on the father’s side, in the order specified in 
the first schedule hereto annexed, shall take the moiety which the father and 
the mother would have taken if they had survived the intestate. 

The next-of-kin standing first in the same schedule shall be preferred to 
those standing second, the second to the third, and so on in succession, pro- 
vided that the property shall be so distributed as that each male shall take 
double the share of each female standing in the same decree of propinquity, 

If there be no relatives on the father’s side, the intestate’s widow or 
widower shall take the whole. 


7. When a Pdrsi dies leaving neither lineal descendants nor a widow or 


Bivision of projperty when 
intestate leaves neither widow 


widower, his or her next-of-kin, in the order set 
forth in the second schedule here to annexed, shall 


nor widower nor lineal de- 
scendants. 


be entitled to succeed to the whole of the pro- 
perty as to which he or she shall have died intes- 


tate. 


The next-of-kin standing first in the same schedule shall always be pre- 
ferred to those standing second, the second to the third, and so on in succes- 
sion, provided that the property shall be so distributed as that each male 
shall take double the share of each female standing in the same degree of 
propinquity. 


8 . The following portions of the Indian Succession Act, 1865, shall not 
Exemption of Pfeia from S'PPly Parsis (that is to say) the whole of Part 
parts of Indian Succession III., the whole of Part IV. excepting section 25, 
Act, 1866 . whole of Part V., and section 43. 



THE PIBST SCHEDULE. 

* (1.) Brothers and sisters, and the children or lineal descendants of such o£ 

them as shall have predeceased the intestate, 

(2.) Grandfather and grandmother. 

(3 ) Grandfather's sons and daughters, and the lineal descendants of such of 
them as shall have predeceased the intestate. 

(4.) Great-grandfather and great-grandmother. 

(6,) Great-grandfather’s sons and daughters, and the lineal descondants of such 
of them as shall have predeceased the intestate. 


THE SECOND SCHEDULE. 


(1.) Father and mother. 

(2.) Brothers and sisters and the lineal descendants of sitoh of them as shall 
have predeceased the intestate, 

(3.) Paternal grandfather and pateimal grandmother. 

(4.) Children of the paternal grandfather, and the lineal descendants of such 
of them as shall have predeceased the intestate, 

(5.) Paternal grandfather’s father and mother, 

(6.) Paternal grandfather’s father's children, “and the lineal descendants of 
inch of them as shall have predeceased the intestate, 


p 
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(7.) Brothers and sisters by the mother’s side, and the lineal descendants of 
such of them as shall have predeceased the intestate, 

(8.) Maternal grandfather and maternal grandmother, 

(9.) Children of the maternal grandfather, and the lineal descendants of such 
of them as shall have predecea«!ed the intestate. 

(10.) Son's widow, if she had not re-married at or before the death of the in- 
testate. 

(il.) Brother’s widow, if she had not re-married at or before the death of the 
intestate. 

(12.) Paternal grandfather’s son’s widow, if she have not re-married at or before 
tbe death of the intestate. 

(13.) Maternal gi andfather’s son’s widow, if she have not re-married at or before 
tbe death of the intestate. 

(14.) Widoweis of the intestate’s deceased daughter’s if they have not re- 
married at or before the death of the intestate. * 

(15.) Maternal grandfather’s father and mother. 

(16 ) Children of the maternal grandfather’s father, and the lineal descendants 
of such of them as shall have predeceased tbe intestate. 

(17.) Paternal grand mo tiier’s father and mother. 

(18.) Children of the paternal grandmother’s father, and the lineal descendants 
of such of them as shall have predeceased the intestate. 
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THE GENERAL CLAUSES ACT. 

NO. I. OF 1868. 


Received tiie G.-G/s Assent on the 3rd January 1868. 

An Act for shortening the language used in Acts of the Governor-Gemral 
of India in Council and for other purposes. 

Whereas it is expedient to shorten the language used in Acts made hy 
the Governor-General of India in Council, and to 
Preamble. make certain provisions relating to such Acts ; It 

is hereby enacted as follows : — 

1 . This Acts may he cited as “The General 
Short title. Clauses^ Act, 1868." 

2. In this Act and in all Acts made by the Governor-General of India 
^ ^ , in Council after this Act shall have come into 

n erpre a lon-c ause. operation, — unless there be something repugnant 

in the subject or context, — 

(1.) Words importing the masculine gender shall be taken to include 
females ; 

(2.) Words in the singular shall include the plural, and vice versd; 

(3.) “Persons" shall include any company, or association, or body of 
individuals, whether incorporated or not ; 

(4.) “Year” and “month” shall respectively mean a year and month 
reckoned according to the British calendar ; 

(5.) “ Immoveable property ” shall include land, benefits to arise out of 
land, and things attached to the earth, or permanently fastened to anything 
attached to the earth ; 

(6.) “Moveable property” shall mean property of every description, 
except immoveable property ; 

(7.) “Her Majesty” shall include Her heirs and successors to the 
Crown ; 

(8. ) “ British India ” shall mean the territories for the time being vested 
in Her Majesty by the Statute 21 & 22 Vic., cap. 106 {An Act for the better 
government of India) ^ other than the Settlement of Prince of Wales^s Island, 
Singapore, and Blalacca j 

(9.) “ Government of India” shall denote the Governor-General of India 
in Council, or, during the absence of the Governor-General of India from his 
Council, the President in Council, or the Governor-General of India alone, as 
regards the powers which may be lawfully exercised by them or him re- 
spectively ; 

(10.) “Local Government ” shall mean the person authorized by law to 
administer executive government in the part of British India in which the 
Act containing such expression shall operate, and shall include a Chief Com- 
missioner ; 

(11.) “High Court” shall mean the highest Civil Court of appeal in 
such part ; 

(12.) “ District Judge ” shall mean the Judge of a principal Civil Court 
of original jurisdiction ; but shall not include a High Court in the exercise 
of its ordinary or extraordinary orignal civil jurisdiction ; 

(13.) “ Magistrate ” shall include all persons exercising all or any of the 
powers of a Magistrate under the Code of Criminal Procedure ; 

(14.) “Barrister” shall mean a barrister of England or Ireland, or a 
member of the Faculty of Advocates in Bcotland ; 
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(15.) Soctioix” sliall denote a section of the Act in which the word 
ocflprs ; 

(16.) shall include a codicil and every writing making a volun- 

tary posthumous distribution of property ; 

(17.) Oath,” “swear,” and “affidavit” shall include affirmation, de- 
claration, affirming and declaring in the case of persons by law allowed to 
affirm or declare instead of swearing ; 

(18.) “Imprisonment” shall mean imprisonment of either description as 
defined in the Indian Penal Code ; 

(19.) And in the case of any one whose personal law permits adoption, 
son ” shall include an adopted son, and “ father ” an adoptive father. 

3. In all Acts made by the Governor-General of India in Oouncil after 
this Act shall have come into operation — 

(1) for the purpose of reviving, either wholly or partially, a Statute, Act, 

Revival of repealed enact- or Hegulation repealed, it shall be necessary ex- 
tents. pressly to state such purpose ; 

(2) for the purpose of excluding the first in a series of days or any other 

^ ^ . X. period of time, it shall be sufficient to use the word 

Commencement of time. 7 ^ from * ” 

(3) for the purpose of including the last in a series of days or any other 

_ . . period of time, it shall be sufficient to use the 

Termination of time. word “to * ” 

(4) for the purpose of expressing that a law relative to the chief or 
Official chiefs and subordi- superior of an office shall apply to the deputies or 

nates. subordinates lawfully executii:ig the duties of such 

office in the place of their superior, it shall be sufficient to prescribe the duty 
of the superior ; 

(5) for the purpose of indicating the relation of a law to the successors 

^ of any functionaries, or of corporations haviufir 

perpetual succession, it shall be sufficient to ex- 
press its relation to the functionaries or corporations ; and 

(6) for the purpose of indicating the application of a law to every 
Substitution of function- person or number of persons for the time being 

excuting the functions of an office, it shall be 
sufficient to mention the official title of the officer at present executing such 
functions, or that of the officer by whom the functions are commonly exe- 
cuted. 

4. Whenever, by any Act or Hegulation now in force or hereafter to be 
Deputy may be taken j?yo- in force, any duty of customs or excise, or in the 

nature thereof, is leviable on any given quantity, 
by w'eight, measure, or value, of any goods or merchandize, a like duty shall 
be leviable according to the same rate on any greater or less quantity. 

5. The provisions of sections sixty-three to seventy, both inclusive, 

. of the Indian Penal Code, and of section three 

Eecovery of fines. Criminal Pro- 

cedure, shall apply to all fines imposed under the authority of any Act here- 
after to be passed, unless such Act shall contain an express provision to the 
contrary. 

6. The repeal of any Statute, Act, or Regulation, shall not affect 
Matters done under enact- anything done, or any ofience committed, or any 

n^ut before its repeal un- fine or penalty incurred, or any proceedingsf com- 

® ‘ menced, before the repealing Act shall have come 

into operation. 


* See section 2 and schedule v. of Act X. of 1872. 

t This includes a suit in which a decree has been given , — 6 Bom., A, C, J., 169. 
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THE COURT FEES’ ACT, 

NO. VII. OF 1870. 

Beokived the G.-G/s Assent on the 11th March 1870. 


OHAPTEE I 
Preliminary. 


Short title. 

Extent of Act. 
Commencement of Act. 


1 . This Act may be called The Court Fees’ 
Act, 1870 U’ 

It extends to the whole of British India ; 
And it shall come into force on the first day 
of April 1870. 


2. — [Be2}ealed by Act XIY, of 1870.1 


CHAPTER II. 

Fees in the High Courts and in the Courts of Small Causes 
AT THE Presidency Towns. 

3. The fees payable for the time being to the clerks and officers (other 

Coxirts than the sheriffs and attorneys) of the High Courts 
on their original sides. established by Letters Patent, by virtue of the 

power conferred by Statute twenty-fourth and twenty -fifth of Victoria, 
chapter one hundred and four, section fifteen, 

or chargeable in each of such Courts under No. eleven of the first, and 
Nos. seven, twelve, fourteen, sixteen, twenty, and twenty-one of the second, 
schedule to this Act annexed ; 

and the fees for the time being chargeable in the Courts of Small 
Levy of fees in Presidency Causes at the Presidency- towns and their several 
Small Canae Courts. offices ; 

shall be collected in manner hereinafter appearing. 

4. No document of any of the kinds specified in the first or second 
Pees on documents filed, scliedule to this Act annexed, as chargeable -with 

&c., in High Courts in their fees, shall be filed, exhibited, or recorded in, or 
extraordinary Jurisdiction. shall be received or furnished by, any of the said 
High Courts in any case coming before such Court in the exercise of its 
extraordinary original civil jurisdiction ; 

or in the exercise of its extraordinary original criminal jurisdiction ; 
or in the exercise of its jurisdiction as regards appeals from the judg- 
In thoii* appellat© Jurisdio* ment of two or more Judges of the said Court, 
tion, or of a Division Court ; 

or in the exefeise of its jurisdiction as regards appeals from the Courts 
subject to its superintendence ; 

As Courts of refereneeand or in the exercise of its jurisdiction m a 

rorision. Court of reference or vision j 

mm 
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unless in respect of sticli document there be paid a fee of an amount 
not less than tlxat indicated by either of the said schedules as the proper fee 
for such document. 

When any difference arises between the officer whose duty it is to 
Procedure in case of differ- ^ee that any fee is paid under this chapter, and 
«nce as to necessity or amount any suitor or attorney, as to the necessity of pay- 
ing a fee or the amount thereof, the question 
shall, when the difference arises in any of the said High Courts, be referred 
to the tax;img-officer, whose decision thereon shall be final, except when the 
question is, in his opinion, one of general importance, in which case he shall 
refer it to the final decision of the Chief Justice of such High Court, or 
of such Judge of the High Court as the Chief Justice shall appoint either 
generally or specially in this behalf. 

When any such difference arises in any of the said Courts of Small 
Causes, the question shall be referred to the Clerk of the Court, whose 
decision thereon shall be final, except when the question is, in his opinion, 
one of general importance, in which case he shall refer it to the final decision 
of the first J udge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within the 
meaning of the first paragraph of this section. 


CHAPTER III. 

Fees m other Courts and in Public Offices. 


0. Except in the Courts hei'einbefore mentioned, no document of any of 
Peas on documents filed, **16 Specified as chargeable in the first or 

.&c., in mufassal Cou/ts or in second schedule to this Act annexed shall be filed, 
public offices. exhibited, or recorded in any Court of Justice, or 

shall be received or furnished by any public officer, unless in respect of such 
document there be paid a fee of an amount not less than that indicated by 
either of the said schedules as the proper fee for such document. 


7. The amount of fee payable under this Act 
in the suits next hereinafter mentioned shall be 
computed as follows : — 

i. In suits for money (including suits for damages or compensation, or 
arrears of maintenance, of annuities, or of other 
sums payable periodically) — according to the 
amount claimed : 

In suits for maintenance and annuities or other sums payable 
for maintenance and an- periodically— according to the value of the subject- 
: matter of tlie suit, and such value shall be deemed 

to be ten times the amount claimed to be payable for one year : 

iii. In suits for moveable property other than money, where the subject- 
for other moveable property matter has a market-value^ — according to such 

havHig a market- value : value at the date of presenting the plaint : 

iv. In suits — 


Computation of fees pay- 
able in certain suits : 


for money : 


11 . 


fw moveable property of 
no niarket- value : 


to enforce a right to share 
^ joint family property : 


(а) for moveable property where the subject- 
matter has no market-value, as, for instance, im 
the case of documents relating to title, 

(б) to enforce the right to share in any pror 
perty on the ground that it is joint family pro- 
perty, 
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foradeolaraioty decree and (c) to obtain _ a declaratory decree, or ordet, 

©anseqwential relief : i?(7here consequential relief is prayed, 

for an injunction ; (^d) to obtajin an injunction, 

^ (e)for a Height to some benefit (not herein 

or oasomon . otherwise provided for) to arise out of land, and 

for accounts: (jT) for accounts — 

according to the amount at which the relief sought is valued in the 
plaint or memorandum of appeal. 

In all such suits the plaintiff shall state the amount at which he valu® 
the relief sought, and the provisions of the Code of Civil Procedure, section 
thirty-one, shall apply as if, for the word ‘ claim,' the words ‘ relief sought ' 
were substituted. 

T. In suits for the possession of land, houses, and gardens — according 
for poBse^ion of land, to the value of the subject-matter ; and such value 
houses, and gardens : shall be deemed to be — 

where the subject-matter is land, and — 

(a) where the land forms an entire, or a definite share of an estate, 
paying annual revenue to Government, 

or forms part of such an estate, and is recorded in the Collector's 
register as separately assessed with such revenue, 
and such revenue is permanently settled — 
ten times the revenue so payable : 

(b) where the land forms an entire estate, or a definite share of an 
estate paying annual revenue to Government, or forms part of such estate, 
and is recorded as aforesaid ; 

and such revenue is settled, but not permanently — 
five times the revenue so payable : 

(c) where the laud pays no such revenue, or has been partially exempted 
from such payment, or is charged with any fixed payment in lieu of such 
revenue, 

and nett profits have arisen from the land during the year next before 
the date of presenting the plaint — 
fifteen times such nett profits : 

but where no such nett profits have arisen therefrom — the amount at 
which the Court shall estimate the land with reference to the value (Si 
similar land in the neighbourhood : 

(d, where the land forms part of an estate paying revenue to Govern- 
ment, but is not a definite share of such estate, and is not separately assessed 
as above-mentioned — the market- value of the land : 

Provided that, in the territories subject to the Governor of Bombay 
Proviso as to Bombay Pro- in Council, the value of the land shall be deemed 
sidency. to be— 

(1) where the land is held on settlement for a period not exceeding 
thirty years, and pays the full assessment to Government-— a sum equal to 
five times the survey-assessment ; 

(2) where the land is held on a permanent settlement, or on a settle- 
ment for any period exceeding thirty years, and pays the full assessment to 
Government^ — a sum equal to ten times the survey-assessment ; and 

(3) where the whole or any part of the annual survey-assessment is 
remitted — a sum computed under paragraph (1) or paragraph (2) of this 
proviso, as the case may be, in addition to ten times the assessment or the 
portion of assessment so remitted : 

word ‘ estate,’ as used in this paragraph, means mf 
land subject to the payment of revenue, for which the proprietor* or Ist 


im 
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farmer or raiyat, shall have executed a separate engagement, to Govern- 
ment, or which, in the absence of such engagement, shall have been separately 
assessed with revenue : 

(e) where the subject-matter is a house or garden — according ’to the 
for houses and gardens . market- value of the house or garden, 

vi. In suits to enforce a right of pre-emption — according to the value 
to enforce a right of pre- (computed in accordance with paragraph v. of 

©mption: this section) of the land, house, or garden in 

respect of which the right is claimed : 

vii. In suits for the interest of an assignee of land-revenue — fifteen 
for interest of assignee of times his nett profits as such for the year next 

land-revenue ; before the date of presenting the plaint : 

viii In suits to set aside an attachment of land or of an interest in 
land or revenue — according to the amount for 
to set aside an attachment: the land or interest was attached : 

Provided that, where such amount exceeds the value of the land or 
interest, the amount of fee shall be computed as if the suit were foi the 
possession of such land or interest : 

ix. In suits against a mortgagee for the reco- 
to redeem : property mortgaged, 

to foreclose : ^ mortgagee to foreclose the 

mortgage, 

or, where the mortgage is made by conditional sale, to have the sale 
declared absolute — 

according to the principal money expressed to be secured by the instru- 
ment of mortgage : 

for specific performance : x. In suits for specific performance — 

(a) of a contract of sale — according to the amount of the considera- 
tion : 

(b) of a contract of mortgage — according to the amount agreed to be 
secured : 

(c) of a contract of lease — according to the aggregate amount of the 
fine or premium (if any) and of the rent agreed to be paid during the first 
year of the term : 

(d) of an award — according to the amount or value of the property in 
dispute : 

between landlord and ten- xi. In the following suits between landlord 

and tenant : 

(a) for the delivery by a tenant of the counterpart of a lease, 

(b) to enhance the rent of a tenant having a right of occupancy, 

(c) for the delivery by a landlord of a lease, 

(d) to contest a notice of ejectment, 

(e) to recover the occupancy of land from which a tenant has been 
illegally ejected by the landlord, and 

(/) for abatement of rent — 

according to the amount of the rent of the land to which the suit refers, 
payable for the year next before the date of presenting the plaint. 

8. Tlie amount of fee payable under this Act on a memorandum of 
Fee on memorandum of appeal against an order relating to compensation 
^ppoiil against relating under any Act for the time being in force for the 
td eotapensatiom acquisition of land for public purposes shall be 

computed according to the difference between the amount awarded and the 
amount claimed by fche appellant. 
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9. If the Court sees reason to think that the annual nett profits or the 
Power to ascertain nett pro- ’ market-value of any such land, house, or garden 
fits or market-value. as is mentioned in section seven, paragraphs five 

and six, have or has been wrongly estimated, the Court may, for the purpose 
of computing the fee payable in any suit therein mentioned, issue a com- 
mission to any proper person, directing him to make such local or other in- 
vestigation as may be necessary, and to report thereon to the Court. 


10. i If, in the result of any such investigation, the Court finds that 

Procedure where nett pro- profits or market- value have or has been 

fits or market-value wrongly wrongly estimated, the Court, if the estimation has 
estimated. been excessive, may, in its discretion, refund the 

excess paid as such fee : but if the estimation has been insufficient, the Court 
shall require the plaintiff to pay so much additional fee as would have been 
payable had the said market- value or nett profits been rightly estimated : 

it In such case the suit shall be stayed until the additional fee is paid. 
If the additional fee is not paid within such time as the Court shall fix, the 
suit shall be dismissed : 

iii. Section one hundred and eighty of the Code of Civil Procedure shall 
be construed as if the -words ‘ the market-value of any property or ’ were 
inserted after the word ‘ ascertaining,’ and as if the words ^ or annual nett 
profits ’ were inserted after the word ‘ damages.’ 

H. In suits for mesno-profits or for immoveable property and mosne- 
. profits, or for an account, if the profits or amount 

or account wh™ decreed arc or is in excess of the ^profits claimed or 
amount decreed exceeds the amount at -which the plaintiff* valued the relief 
amount claimed. sought, the decree shall not be executed until the 

difference between the fee actually paid, and the fee which would have been 
payable had the suit comprised the whole of the profits or amount so decreed, 
shall have been paid to the proper officer. 

Where the amount of mesne-profits is left to be ascertained in tbe course 
of the execution of the decree, if the profits so ascertained exceed the profits 
claimed, the further execution of the decree shall be stayed until the differ- 
ence between tbe fee actually paid, and the foe wliicli would have been pay- 
able had the suit comprised the whole of the profits so ascertained, is paid. 
If the additional fee is not paid within such time as the Court shall fix, the 
suit shall be dismissed. 

12. i Every question relating to valuation for tlie purpose of deter- 
Bccisionof questions as to mining the amount of any fee chargeable under 
valuation. this chapter on a plaint or memorandum of appeal 

shall be decided by the Court in which such plaint or memorandum, as the 
case may be, is filed, and such decision shall be final as between the parties 
to the suit : 

11. But whenever any such suit comes before a Court of appeal, reference, 
or revision, if such Court considers that the said question has been wrongly 
decided, to the detriment of the revenue, it shall require the party by whom 
such fee has been paid to pay so much additional fee as would have been 
payable had the question been rightly decided, and the provisions of section 
ten, paragraph ii, shall apply. 


13. If an appeal or plaint, which has been rejected by the lower Court 
Eefuud of fee paid on me- on any of the grounds mentioned in the Code of 
morandum of appeal. Civil Procedure, is ordered to bo received, or if a 

suit is remanded in appeal, on any of the grounds mentioned in section three 




itA 


158 




[i8?a 


hundred and fifty-one of the same Code, for a second decision by the lower 
Court, the Appellate Court shall grant to the appellant a certificate, author- 
izing Mm to receive back from the Collector the full amount of fee paid on 
the memorandum of appeal : 

Provided that, if, in the case of a remand in appeal, the order of remand 
shall not cover the whole of the subject-matter of the suit, the certificate so 
granted shall not authorize the appellant to receive back tnore than so much 
fee as would have been originally payable on the part or parts of such subject- 
matter in respect whereof the suit has been remanded. 

14. Where an application for a review of judgment is presented on or 
Befund of fee on appHca- after the ninetieth day from the date of the decree, 

tion for review of judgment, the Court, unless the delay was caused by the ap- 
plicant's laches, may, in its discretion, grant him a certificate, authox’izing 
him to receive back from the Collector so much of the fee paid on the 
application as exceeds the fee which would have been payable had it been 
pi’esented before such day. 

15. Where an application for a review of judgment is admitted, and 

Eefond where Court re- rehearing, the Court reverses or 

verses or modifies its former modifies its former decision on the ground of mis- 
decision on ground of mis- take in law or fact, the applicant shall be entitled 
to a certificate from the Court authorizing him to 
receive back from the Collector so much of the fee paid on the application* 
as exceeds the fee payable on any other application to such Court under the 
second schedule to this Act, No. one, clause (6) or clause (d). 

‘ But nothing in the former part of this section shall entitle the applicant 
to such certificate where the reversal or modification is due, wholly or in part, 
to fresh evidence which might have been produced at the original hearing. 

16. When any appeal is presented to a Civil Court, not against the 

Additional fee where ^ decision, but only against so much 

respondent takes objection to thereof as relates to a portion of the subject- 
unappealed part of decree. matter of the suit, and, on the hearing of such 
appeal, the respondent takes, under section three hundred and forty-eight of 
the Code of Civil Procedure, an objection to any part of the said decision 
other than the part appealed against, the Court shall not hear such objection 
until the respondent shall have paid the additional fee which would have 
been payable had the appeal comprised the part of the decision so objected ta 

17. Where a suit embraces two or more distinct subjects, the plaint or 

-- memorandum of appeal shall be chargeable with 

tne aggregate amount ot the tees to which the 
plaints or memoranda of appeal in suits embracing separately each of such 
subjects would be liable under this Act. 

Nothing in the former part of this section shall be deemed to afifect the 
power conferred by the Code of Civil Procedure, section nine. 

18. When the first or only examination of a person who complains of 
Written examinations of the offence of wrongful confinement, or of wrong- 

complainants. ful restraint, or of any offence other than an offence 

for which police-officers may arrest without a warrant, and who has not 
already presented a petition on which a fee has been levied under this Act, ^ 
reduced to writing under the provisions of the Code of Criminal Procedure, 
the complainant shall pay a fee of eight annas, unless the Court thinks fit 
to remit such payment 
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B«mpt!on of oertein do- 19. Fothing contained in this Act shall 

cuments. render the following documents chargeable with 

, any fee : — 

i Powei>of-attomey to institute or defend a suit when executed by 
an officer, warrant-officer, non-comtnissioned officer, or private 
of Her Majesty's army not in civil employment. 

ii. Declarations mentioned in section one hundred and eighteen and 
section one hundred and sixty-four of the Code of Civil Pro- 
cedure. 

iii Written statements called for by the Court after the first hearing 
of a suit, 

iv. Plaint presented to a Military Court of Bequests and petition for 
execution of a decree of such Court. 

V. Plaints in suits tried by Village Munsifs in the Presidency of Port 
St, George. 

vi. Plaints and processes in suits before District PanchAyats in the 

same Presidency. 

vii. Plaints in suits before Collectors under Madras Begulation XII. 

of 1816 , 

viii. Probate of a will, letters of administration, and certificate men- 

tioned in the first schedule to this Act annexed, No. twelve, 
where the amount or value of the property in respect of which 
the probate or letters or certificate shall be granted does not 
exceed one thousand rupees. 

ix. Application or petition to a Collector or other officer making a 
^ settlement of land-revenue, or to a Board of Bevenue, or a 

Commissioner of Bevenue, relating to matters connected with 
the assessment of land or the ascertainment of rights thereto 
or interests therein, if presented previous to the final con- 
firmation of such settlement. 

X, Application relating to a supply for irrigation of water belonging 
to Government. 

XL Application for leave to extend cultivation, or to relinquish land, 
when presented to an officer of land-revenue by a person 
holding, under direct engagement with Government, land of 
which the revenue is settled, but not permanently. 

xii. Application for service of notice of relinquishment of land or of 

enhancement of rent. 

xiii. Written authority to an agent to distrain. 

xiv. First application (other than a petition containing a criminal charge 

or information) for the summons of a witness or other person 
to attend either to give evidence or to produce a document, on 
in respect of the production or filing of an exhibit not being 
an affidavit made for the immediate purpose of being pro- 
duced in Court. 

XV. Bail-bonds in criminal cases, recognizances to prosecute or give 
evidence, and recognizances for personal appearance or other- 
wise, 

xvi Petition, application, charge, or information respecting any offence, 
when presented, made, or laid to or before a police-officer, ot 
to or Ijefore the Heads of Villages or the Village Police in 
territories respectively subject to the Governors in Coa^cil of 
M^ras and Bombay. ^ ^ 
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xvii. Petition by a prisoner, or other person in duress or under restraint 
of any Court or its officers.* 

xviii. Complaint of a public servant (as defined in the Indian Penal 
Code), a municipal officer, or servant of a Eailway Company, 
xix. Application for permission to cut timber in Government forests, 
or otherwise relating to such forests. 

XX, Application for the payment of money due by Government to 
the applicant. 

xxi. Petition of appeal against the chaukidari assessment under Act 

hTo. XX. of 1856, or against any municipal tax. 

xxii. Applications for compensation under any law for the time being 

in force relating to the acquisition of property for public pur- 
poses. 

xxiii. Petitions presented to the Special Commissioner appointed under 
Bengal Act Xo. 11. of 1869 (io ascertain, regvXate, and record 
certain tenures in Chuiid Ndgpur), 

xxiv. Petitions under the* Indian Christian Marriage Act, 1872, sec- 
tions forty-five and forty-eight. 


CHAPTER IIIAf 

Probates, Letters op Administration, and Certificates op 
Administration. 

19 A. Where any person, on applying for the probate of a will or letters, 
Relief where too high a of administration, has estimated the property of 
Comt-fee has been paid. the deceased to be of greater value than the same 
has afterwards proved to be, and has consequently paid too high a Court-fee 
thereon, if within six months after the true value of the property has been 
ascertained, such person produces the probate or letters to the Chief Con- 
trolling Revenue Authority of the province in which the probate or letters 
has or have been granted, 

and delivers to such Authority a particular inventory and valuation of 
the property of the deceased, verified by affidavit or affirmation, 

and if such Authority is satisfied that a greater fee was paid on the 
probate or letters than the law required, 

the said Authority may — 

{a) cancel the stamp on the probate or letters, if such stamp has not 
been already cancelled ; 

ih) substitute another stamp for denoting the Court-fee which should 
have been paid thereon ; and 

(<?) make an allowance for the difiference between them as in the case of 
spoiled stamps, or repay the same in money, at his discretion. 

19B. Whenever it is proved to the satisfaction of such Authority that 
Eelief where debts duo from an executor or administrator has paid debts due 
a deceased person have been from the deceased to such an amount as, being 
|)p,3d out of hw estate deducted out of the amount of value of the estate, 

reduces the same to a sum which, if it had been the whole gross amount or 
value of the estate, would have occasioned a less Court-fee to be paid on the 
prab^e or letters of administration granted in respect of such estate, than 
has ;|e^n actually paid thereon under this Act, 

See Act XV. of 1872, ». 2, 

^ ^ Hhm chanter insterted by Act XIII. of 1875, s. 6, 
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s«ch Authority may return the difference, provided the same he claimed 
within three years after the date of such probate or letters. 

But when, by reason of any legal proceeding, the debts due from the 
deceased have not been ascertained and paid, or his effects hawe not been 
recovered and made available, and in consequence thereof the executor or 
administrator is prevented from claiming the return of such difference within 
the said term of three years, the said Authority may allow such further 
time for making the claim as may appear to be reasonable under the circum- 
stances* 

190. Whenever such a grant of probate or letters of administration 
Relisf m case of several has been or is made in respect of the whole of the 
property belonging to an estate, and the full fee 
chargeable under this Act has been or is paid thereon, no fee shall be charge- 
able under the same Act when a like grant is made in respect of the whole 
or any part of the same property belonging to the same estate ; 

Whenever such a grant has been or is made in respect of any property 
forming part of an estate, the amount of fees then actually paid under this 
Act shall bo deducted when a like grant is made in respect of property 
belonging to the same estate, identical with or including the property to 
which the former grant relates. 

19D. The probate of the will, or the letters of administration of the 
Probates iockrod valid as effects, of any person deceased, heretofore or here- 
to trust-proporty, though not after granted, shall be deemed valid and available 
covored by (Joiut-feo. -j^y executors or administrators for recovering, 

transferring, or assigning any moveable or immoveable property whereof or 
whereto the deceased as possessed or entitled, either wholly or partially as 
a trustee, notwithstanding the amount or value of such property is not in- 
cluded in the amount or value of the estate in respect of which a Court fee 
was paid on such probate or letters of administration. 

19E. Where any person, on applying for probate or letters of adrninis- 
Piovision for case where tration, has estimated the estate of the deceased 
too low a Court-fee Im been to be of less value than the same has afterwards 
paid on probates, &o. proved to be, and has in consequence paid too low 

a Court-fee thereon, the Chief Controlling Revenue Authority of the pro- 
vince in which the probate or letters has or have been granted may, on the 
value of the (‘state of the deceased being verified by affidavit or affirmation, 
cause the probate or letters of administration to be duly stamped on pay- 
ment of the full Court-fee, which ought to have been originally paid thereon 
in respect of such value and of the further penalty, if the probate or letter^ 
is or are produced within one year from the i^ate of the grant, of five times, 
or if it or they is or are produced after one year from such date, of twenty 
times, such proper Court-fee, without any deduction of the Court-fee origin- 
ally paid on such probate or letters . 

Provided that, if the application be made within six months after tho 
ascertainment of the true value of the estate and the discovery that too low a 
Court-£e(^ was at first paid on the probate or letters, and if the said Authority 
is satisfied that &ch fee was paid in consequence of a mistake, or of iii 
not being known at the time that some particular part of the^esiate belonged 
to the deceased, and without any intention of fraud or to delay the paym%t\t> 
of the proper Court-fee, the said Authority may remit the said f^ftaity,* 
cause the probate or letters to be duly stamped on payment onl^'of tMtti|is 
wanting to make up the fee which should have been at first pa54 thereof" "" 
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ISF. In ease of letters of administration on wliich too low a Oourt-fee 
Admiiufcimtor to givo pio- lias been paid at first, the said Authority shall not 
per feeciuity before Lfctor'? cau 30 the samo to be duly stamped in manner afore- 
fetampod imdor section 19JB. until the administrator has given such secu- 
rity to the Court by which the letters of administration have been granted as 

ought by law to have been given on the granting thereof, in case the full 
value of the estate of the deceased had been then ascertained. 

190. Where too low a Oourt-fee has been paid on any probate or letters 
.of administration in consequence of any mistake, 
M^cSmTfe^°on“pr?S or known at the time that some 

&e , within bix months after particular part of the estate belonged to the de- 

discovery of nnder-pajment. ceased, if any executor or administrator acting 
under such probate or letters does not, within six months after the first day 
of April 1875, or after the discovery of the mistake, or of any effects not 
known at the time to have belonged to the deceased, apply to the said Author- 
ity and pay vdiat is wanting to make up the Court-fee which ought to have 
been paid at first on such probate or letters, he shall forfeit the sum of one 
thousand rupees, and also a further sum at the rate of ten rupees per cent, 
on the amount of the sum wanting to make up the proper Oourt-fee. 

19H. The provisions of sections 19 A to 19G (both inclusive) shall. 
Sections 19 A to 19aa}>i)lied mtitatis mutandis, ^Pplj certificates granted 
to certihcates under Acts XL. under Act No. XL. of 1858 {for making better 
of 1858 and XX of 1861. provision for the care of the persons and property 
of Minors in ike Piesidency oj Fort William in Bengal) or Act XX. of 1864 
{for making better provision for the care of the persons and property of 
Minors in the Presidency of Bombay) and to the holders of such certificates. 


CHAPTER IV. 
Process Ebbs. 


Rules as to costs of pro- 20. The High Court shall, as soon as may be, 

cesses. make rules as to the following matters : — 

i. the fees chargeable for serving and executing processes issued by such 
Court in its appellate jurisdiction, and by the other Civil and Revenue 
Courts established within the local litnits of such jurisdiction ; 

ii. the fees chargeable for serving and executing processes issued by*"th 0 
Criminal Courts established within such limits in the case of offences otlu^r 
than offences for which police-officers may arrest without a warrant ; and 

iii. the remuneration of the peons and all other persons employed by 
leave of a Court in the service or execution of processes. 

The High Court may, from time to time, alter and add to the rules so 
made. 

All such rules, alterations, and additions, shall, after being confirmed 
Confirmation and publica- hy the Local Government, and sanctioned by the 
tion of rules. Governor-General of India in Council, be published 

in the local official Gazette, and shall thereupon have the force^ of law. 

Until such rules shall be so made and published, the fees now leviable 
for serving and executing processes shall continue to be levied, and shall be 
deemed to be fees leviable under this Act. 


21. A Talle in the English and Vernacular languages, showing the 
fee chargeable for such service and execution, 
shall be exposed to view in a conspicuous part of 
each Ooux't. 


' of 
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22* Subject to rules to be made by the High Court, and approved by 
Knmbor of District and the Local Government and the Governor-General 
subordinate Courts, of India in Council, 

every District Judge and every Magistrate of a District shall fix, and 
may from time to time alter, the number of peons necessary to be employed 
for the service and execution of processes issued out of his Court and each 
of the Courts subordinate thereto ; 

and for the purposes of this section, every Court of Small Causes esta- 
Number of peons in Mu- Wished under Act No. XL of 1865 (^o consolidate 
fassal Small Cause Courts. and amend the law relating to Conrts of t^mall 
Causes begond the local limits of the ordinary original cioil jurisdiction of 
the High Courts of Judicature) shall be deemed to be subordinate to the 
Court of the District J udge. 

23. Subject to rules to be framed by the Chief Controlling Be venue 
Number of peons in Ke- Authority, and approved by the Local Gpvern- 

venue Courts. ment and the Governor-General of India in 

Council, every officer performing the functions of a Collector of a District 
shall fix, and, may from time to time alter, the number of peons necessaiy 
to be employed for the service and execution of processes issued out of his 
Court or the Courts subordinate to him. 

24. Every process served or executed under this chapter shall be held 
to be a process ^\i<hilL the metiuiug of section one 
hundred and eighty-eight of the Code of Civil 
Proc(‘(lure, and of section two of A(*t No. XXIIL 
of 18G1 {to (OHcuil Act VIII. of 1859), 


Process served under this 
chapter to bo hold process 
served under Civil Procedure 
Code, 




CHAPTER V. 

Of thjb. Mode of lpaying Fees. 


Collection of fees by 25. Ail foes referred to in section three, or 

«5tamps, chargeabio under this Act, shall be collected by 

stamps. 

26. The stamps used to denote any fee chargeable under this Act 
Stamps to be impressed shall be impressed or adhesive, or partly impressed 
or adhesive. and partly adhesive, as the Governor-General of 

India in Council may, by notification in the Gazette of iidia^ from time to 
time, direct. 


The Local Government may, from time to 

of stamps. time, make rules tor regulating — 


{a) the supply of stamps to be used under this Act, 

{h) the number of stamps to be used for denoting any fee chargeable 
under this Act, 

(<j) the renewal of damaged or spoiled stamps, and 

{d) the keeping accounts of all stamps used under this Act : 

Provided that, in the case of stamps used under section three in a High 
Court, such rules shall be made with the concurrence of the Chief J ustice of 
such Court. 

All such rules shall be published in the local official Gazette, and shall 
thereupon have the force of law, 

28. No document which ought to bear a stamp under this Act sh%li 
Stamping documents inad- of any validity, unless and until it is properly' 
Wtently received, stamped. I ^ 
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But if any pcli document is, througli mistake or inadvertence, received,, 
filed, or used in any Court or office without being properly stamped, the 
presiding Judge or the head of the office, as the case may be, or, in the case 
of a High Court, any Judge of such Court, may, if he thinks fit,*order that 
such document be stamped as he may direct ; and on such document being 
iptamped accordingly, the same and every proceeding relative thereto shall be 
as valid as if it had been properly stamped in the first instance. 

29. Where any such document is amended in order merely to correct a 

mistake, and to make it conform to the original 
Amended document. intention of the parties, it shall not be necessary to 

impose a fresh stamp. 

30. Fo document requiring a stamp under this Act shall be filed or 

^ „ . . - , acted upon in any proceeding in any Court or office 

until the stamp has been cancelled. 

Such officer as the Court or the head of the office may from time to time 
appoint shall, on receiving any such document, forthwith effect such can- 
cellation by punching out the figure-head so as to leave the amount designated 
on the stamp untouched, and the part removed by punching shall be burnt or 
ptherwise destroyed. 


CHAPTEE YI. 

Miscellaneous. 

31. i. Whenever an application or petition containing a complaint or 
Eepaymeat of foes paid charge of an ofl'ence, other than an ofionce for 

on applications to Criminal which police-officers may arrest without warrant, is 
presented to a Criminal Court, the Court, if it 
convict the accused person, shall, in addition to the penalty imposed upon him, 
order him to repay to the complainant the fee paid on such application or 
petition. 

11 . In the case mentioned in section eighteen, the Court, if it convict the 
accused person, shall, in addition to the penalty imposed upon him, order him 
to repay to the complainant the fee, if any, paid by the latter for the exami- 
nation. 

iii. When the ooraplainant has paid fees for serving processes in either 
of the cases mentiqjied in the first and second paragraphs of this section, the 
Court, if it convict the accused person, shall, in addition to the penalty 
imposed upon him, order him to repay such fees to the complainant. 

iv. All fees ordered to be repaid under this section may be recovered as 
if they were fines imposed by the Court. 

32. The Code of Civil Procedure, sections three hundred and eight and 
Amendments of Act VIII, three hundred and nine, shall be read as if, for the 

of 1859, sectms 308, 309, words ‘stamp-duty’ and ‘stamp,’ the words and 
figures ‘ fees chargeable under the Court Fees ’ Act, 
1870,’ were substituted; section three hundred and seventy-one of the 
same Code shall be read as if, for the words ‘ a stamp of the value,’ the words 
‘ the payment of the fee ’ were substituted ; and section three hundred and 
seventy -.three of the same Code shall he read as if, for the words ‘ on a stamp 
paper of the value,’ the words ‘ and shall be chargeable with the fee,’ were 
substituted ; and as if for the words ‘ for the stamps,’ the words ‘ the fees *' 
siihstliuted.'^ 


* Act XYI. of 1870, 
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33- Whenever the or exhibition in a* Oriminal Court of a docu- 
Admissionin criminal cases ment in respect of which the proper fee has not 
of documents for which pro- been paid is, in the opinion of the presiding J udge, 
per fee has ndt been paid. necessary to prevent a failure of justice, nothing 
contained in section four or section six shall be deemed' to prohibit such tiling 
or exhibition. 


Rules for sale of stamps. 


34. In the General Stamp Act, 1869, section forty-eight shall be read 
as if, for the words and figures ‘Act I^o. XXVI. 
of 1867 {to amend the law relating to Stamp 
Duties), the words and figures ‘The Court Fees’ Act, 1870,’ were substituted. 

36. The Governor-General of India in Council may, from time to time, 
Power to reduce or remit by notification in the Gazette of India, reduce or 
remit, in the whole or in any part of British India, 
all or any of the fees mentioned in the first and second schedules to this Act 
annexed, 

and may, in like manner, cancel or vary such order. 

36. Nothing in Chapters II. and V. of this Act applies to the coinmis- 
Saviiig of fees to certain sion payable to the Accountant-General of the 
officers of High Coiuts High Court at Fort William, or to the fees which 

any officer of a High Court is allowed to receive in addition to a fixed salary. 
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SCHEDULE L 

Ad valorem fees. 


Number. 


^ 1. Plaint or memoran- 

duin of appeal (not other- 
wise piovided for in this 
Act), presented to any Civil 
or Revenue Court, except 
those mentioned in section 
three.^ 


Proper Pee. 


When the amount or value of the 
subject-matter in dispute does not 

exceed five rupees, 

When such amount or value exceeds 
five rupees, Por every five rupees, 
or part thereof, in excess of five 
rupees, up to one hundred rupees. 
When such amount or value exceeds 
one hundred rupees, Foi every ten 
rupees, or part thereof, in excess of 
one hundred rupees, up to one 

thousand rupees 

When such amount or value exceeds 
one thousand rupees, For every one 
hundred rupees, or part thereof, in 
excess of one thousand rupees, up 

to five thousand rupees 

When such amount or value exceeds 
five thousand rupees, For every two 
hundred and fifty rupees, or part 
thoi’eof, in excess of five thousand 
rupees, up to ten thousand lupecs. 
When such amount or value exceeds 
ten thousand rupees, For every 
five hundred i upees, or part thereof, 
in excess of ten thousand rupees, 
up to twenty thousand iiipees ... 
When such amount or value exceeds 
: twenty thousand rupees. For every 
one thousand rupees, or part there- 
of, in excess of twenty thousand 
rupees, up to thirty thousand ru- 


Six annas. 


Six annas. 


Twelve annas. 


Five rupees. 


Ten rupees. 


Fifteen rupees. 


pees 

When such amount or value exceeds 
thirty thousand rupees. For every 
two thousand rupees, or part there- 
of, in excess of thirty thousand lu- 
pees, up to fifty thousand rupees. 

When such amount or value exceeds 
fifty thousand i upees, For every 
five thousand i upees, or part there- 
of, in excess of fifty tl^ousand 
rupees 


Twenty i upees. 


Twenty rupees. 


Twenty- five ru- 
pees. 


Provided that the maximum fee 
leviable on a plaint or memoran- 
dum of appeal shall be three 
thousand rupees. 


^ To ascertain the proper fee leviisihle on the institution of a suit, see the Table annexed 
to this schedule. 


1 1 
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SCHEDULE I.~~(contmtied). 

Jd mlorem fees. 


Number. 


Peopeb Feb. 


2. Plaint in a suit for pos 
session under Act No XIV. of- 
18S9 {to promde for the limi- 
tation of suits), section fifteen 
S. [Repealed by Act No, 
Till, of 1871.] 


A fee of one- 
ha I f the 
amount pre- 
scribed in the 
for e going 
scale. 


4. Application for review 
of judgment, if presented on 
or after the ninetieth day 
from the date of the decree. 

5. Application for review 
^ of judgment if piesented 

hefoie the ninetieth day from 
the date of the decree. 


^ 6. Copy or translation 
of a judgment or outer not 
being, or having the force ^ 
of, a decree. 



When such judgment or order is 
passed by any Civil Couit other 
than a High Court, or hy the pre- 
siding ofiScer of any Revenue Court 
or office, or by any other Judicial 
or Executive Authoiity — 

{a.) — If the amount or value of the 
subject-matter is fifty or 
less than fifty rupees 
(7;.)— such amount or value exceeds 
fifty lupees 

When such judgment or order is 
passed by a High Couit 


I When such decree or order is made 


by any Civil Couit other than a 
High Oouit, or by any Revenue 
Court — 


The fee leviable 
on the plaint 
or memoian- 
dum of appeal. 

One-half of one 
fee leviable on 
the plaint or 
memorand u m 
of appeal. 


Four annas. 
Eight annas. 
One rupee. 


7. Copy of a decree or 
order having the foice of a-i 
deciee. 


{a ) — If the amount or value of the 
subject-matter ot the suit 
wherein such decree or older 
is made is fifty or less than 
rupees 


Eight annas. 


(h .) — If such amount or value ex- 
ceeds fifty 1 upees ... 


One rupee. 


When such decree or order is made 
by a High Court ... 


Four rupees. 


8. Copy of any document 
liable to stamp-duty under 
the General Stamp Act, 1869, 
when left by any paity to a"* 
suit or proceeding in place 
of the original withdi awn. 


(a ) — When the stamp-duty charge- 
able on the original does 
not exceed eight annas ... 


The amount of 
the duty 
chargeable on 
the original. 


(5.) — In any other case 


Eight annas. 
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SCHEDULE I. — (coiitiimed). 
Ad 'oalotem fees. 






9. Copy of any revenue oi‘\ 
judicial pvoceedinai or older ' 
not otherwise provided for 
hy thin Act, or copy of any 
account, statement, repoit, 
or the like, taken out of any }- 
Civil or (huininal or Revenue 
Couit or office, or from the 
office of any chief officer 
charged with the executive 
administration of a Division. J 

10 Ceitificate of admi- f 
nistrafion granted under 
Act No. XL of 1858 [for 
mahmg letter promsion for 
the care of the 'persons and 
property of minors in the 
P Tendency of Fort Wil--{ 
ham in Bengal),, or undei 
Act No. XX; of 1864 {for 
mahnq letter provision for 
the care of the persons and 
property of minors in the 
Presidency of Bombay). L 


pROPEE Pee* 


For every three hundred and sixty 
woids or fraction of three hundred 
and sixty words 


Eight annas. 


If the amount or value of the pro- 
perty in respect to which such cer- 
tificate is granted does not exceed 
five hundred rupees Five rupees. 

Tf such amount or value exceeds five 
hundred rupees, but not one thou- 
sand i-u pees ... ... ... ... Ten rupees. 


And for every one thousand lupees, 
or part thereof, in exce^s of one 
thousand lupees 


Five rupees. 


11. Probate of a will or"^ 
letters of administration 
with or without will an- 
nexed 


1 2 Cei tificate granted 
under Act No. XXYII. of 
1860 {for fadhtatmg the 
collection of debts on succes- 
sions and for the security 
of parties paying debts to 
the representatives of de- 
ceased persons)^ or under 
Bombay Regulation YIII. 
of 1827 {to provide for the 
formal recognition of IIeb% 
Execaiors, and Administra- 
tors, and for the appoint- 
ment of Administrators and 
Mcmagers of Property by 
the Courts). 


If the amount or value of the pro- 
pel t\* in lespect of which the pro- 
bate or letteis or ceitificate shall 
y he gi anted exceeds one thousand 
lupees. 


Note — The person to whom any 
«such certificate is granted, or his re- 
presentative, shall, after the expira- 
tion of twelve months from the date 
of such ceitificate, and thereafter 
whenever the Couit granting such 
ceitificate requires him so to do, file 
a statement on oath of all monies 
recovered or realized by him under 
such certificate. 


Two per centum 
on such 
amount or 
value. 


* i.e.f property of or%» which the deceased was possessed or entitled,—/?*, the goods 
moiye, 6 Beng. Appendix, 138. ^ ^ 


^fflp VII] 


WDM I'BSp. 

S05EDITL5; L— (coatijaiieja). 
Ad^k>r0m fms. 




Numbee. 


i 


Peofbe Pee, 


^ If the monies so recovered or real- 
ized exceed the amount of debts or 
other property as sworn to by the 
person 4:o whom the certificate is 
granted, the Court may cancel the 
same, and order such person to take 
out a fresh certificate, and pay th^ 
fee prescribed by this schedule for 
such e;xcess. 


In default of filing snch statement 
within the time allowed, the Court 
may cancel the certificate.^ 


135 . 


That the certificate liable to cancellation remain# in force until cancelled, m 6 Madras, 
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SCHEDULEI — (confcimied). 


Table of rates of ad valorem fees leiiahte on the mstitution of swii*. 


When the a mount or value 
of the subject-matter 
exceeds 

But does not exceed 

Proper Pee. 

Es, 

Es. 

Bs. 

A. 

P. 

0 

5 

0 

6 

0 

5 

10 

0 

12 

0 

10 

15 

1 

2 

0 

15 

20 

1 

8 

0 

20 

25 

1 

14 

0 

25 

30 

2 

4 

0 

m 

35 

2 

10 

0 

35 

40 

3 

0 

0 

40 

45 

3 

6 

0 

45 

50 

3 

12 

0 

50 

55 

4 

2 

0 

55 

60 

! 4 

8 

0 

60 

i 65 

1 ^ 

14 

0 

65 

70 

' 5 

4 

0 

70 

75 

5 

10 

0 

75 

80 

6 

0 

0 

80 

85 

6 

6 

0 

85 

90 

6 

12 

0 

90 

95 

7 

2 

0 

95 

100 

7 

8 

0 

100 

no 

8 

4 

0 

no 

120 

9 

0 

0 

120 

130 

9 

12 

0 

130 

* 140 

10 

8 

0 

14C 

150 

11 

4 

0 

150 

160 

12 

0 

0 

160 

170 

12 

12 

0 

170 

180 

13 

8 

0 

180 

190 

14 

4 

0 

190 

200 

15 

0 

0 

200 

210 

15 

12 

0 

210 

220 

16 

8 

0 

220 

230 

17 

4 

0 

230 

240 

18 

0 

0 

240 

250 

18 

12 

0 

250 

260 

19 

8 

0 

260 

270 

20 

4 

0 

270 

280 

21 

0 

0 

280 

290 

21 

12 

0 

. 290 

300 

22 

8 

0 

300 

310 

23 

4 

0 

310 

320 

24 

0 

0 

320 

330 

24 

12 

0 

330 

340 

25 

8 

0 


f 


VII) 


COtJBT PEES. 


in 


SCHEDULE I —(continued). 


Tahls of rates of ad valorem fees, &a. — (continued). 


Wiien the amount or value 
of the subject-matter 
exceeds 

But does not exceed 

Proper Fee» 

Rs. 

Es 

Es 

A. 

P. 

340 

350 

26 

4 

0 

350 

360 

27 

0 

0 

360 

370 

27 

12 

0 

370 

380 

28 

8 

0 

380 

390 

29 

4 

0 

390 

400 

30 

0 

0 

400 

410 

30 

12 

0 

410 

420 

1 31 

8 

0 

420 

430 

32 

4 

0 

430 

4)0 

33 

0 

0 

440 

1 450 

33 

12 

0 

450 

460 

1 34 

8 

0 

460 

1 470 

1 35 

4 

0 

470 

1 ISO 

1 36 

0 

0 

4cS0 

1 490 

36 

12 

0 

400 

^ 500 

37 

8 

0 

600 

510 

38 

4 

0 

5i0 

520 

39 

0 

0 

520 

510 

39 

12 

0 

530 ' 

540 

40 

8 

0 

510 1 

550 

i 41 

4 

0 

550 j 

560 

42 

0 

0 

560 1 

1 510 

42 

12 

0 

570 

I 5S0 

! 43 

8 

0 

580 

i 590 

44 

4 

0 

590 

600 

. 45 

0 

0 

600 

610 

1 45 

12 

0 

610 

620 

1 46 

8 

0 

620 

630 

1 47 

4 

0 

630 

640 i 

1 48 

0 

0 

640 

650 

48 

12 

0 

650 

660 i 

I 49 

8 

0 

660 

670 

50 

4 

Q 

670 

680 

51 

0 

0 

680 

690 

51 

12 

Q 

690 

700 

52 

8 

0 

700 

710 

53 

4 

0 

710 

720 

54 

0 

0 

720 

730 

54 

12 

0 

730 

740 

55 

8 

G 

740 

750 

56 

4 

0 

750 

760 

57 

0 

0 

760 

770 

57 

12 

0 

770 

780 

58 

8 

0 
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COTTRT PKES. 

SCHEDULE I— (contiiiaed). 


Talk of rales of ad valorem fees, tfee. — (etotinued). 


When the amount or value 
of the subject-matter 
exceeds 

But does not exceed 

Proper Fee. 

Es*. 

Es. 

Rs. A. P.. 

78a 

790 

59 4 0 

790 

800 

60 0 0 

800 

810 

60 12 0 

810 

820 

61 8 0 

820 

830 

62 4 0 

830 

840 

63 0 0 

840 

850 

63 12 0 

850 

860 

64 8 0 

860 

870 

65 4 0 

870 

880 

66 0 0 

880 

890 

66 12 0 

890 

900 

67 8 0 

900 

910 

68 4 0 

910 

920 

69 0 0 

920 

930 

69 12 0 

930 

940 

70 8 0 

940 

950 

71 4 0 

950 

960 

72 0 0 

960 

970 

72 12 0 

970 

980 

73 8 0 

980 

990 

74 4 0 

990 

1,000 

76 0 0 

1.000 

1,100 

80 0 0 

1,100 

1,200 

85 0 0 

1,200 

1,300 

90 0 0 

1,300 

1,400 

95 0 0 

1,400 

1,500 

100 0 0 

1,500 

1,600 

106 0 0 

1,600 

1,700 

no 0 0 

1,700 

1,800 

115 0 0 

1,800 

1,900 

120 0 0 

1,900 

2,000 

126 0 0 

2,000 

2,100 

130 0 0 

2,100 

2,200 

135 0 0 

2,.20O 

2,300 

140 0 0 

2,300 

2,400 

145 0 0 

2,400 

2,500 

150 0 0 

2,600 

2,600 

155 0 0 

2,600 

2,700 

160 0 0 

2,700 

2,800 

165 0 0 

2,800 

2,900 

170 0 0 

2,900 

3,000 

175 0 0 

3,000 

3,100 

180 0 0 

3,100 

3,200 

185 0 0 



i&.m tii.] 


mtm if fEs. 


Ill 


SOHEDULE I.— (contimied). 


fable of rates of ad valorem fees, <be. — (continued). 


WheB. the amount or value 
of the subject-^matter 
exceeds 

But does not exceed 

Proper Fee, 

Rs. 

Es. 

Rs. A P. 

3,200 

3,300 

190 0 0 

3,300 

3,400 

195 0 0 

3,400 

3,500 

200 0 0 

3,500 

3,600 

206 0 0 

3,600 

3,700 

210 0 0 

3,700 

3,800 

215 0 0 

3,800 

3,900 

220 0 0 

3,900 

4,000 

225 0 0 

4,000 

4,100 

230 0 0 

4,100 

4,200 

235 0 0 

4,200 

4,300 

240 0 0 

4,300 

4,400 

245 0 0 

4,400 

4,500 

250 0 0 

4,500 

4,600 

255 0 0 

4,600 

4,700 

260 0 0 

4,700 

4,800 

265 0 0 

4,800 

4,900 

270 0 0 

4,900 

5,000 

276 0 0 

5,000 

5,250 

285 0 0 

6,250 

5,500 

295 0 0 

6,500 

5,750 

305 0 0 

5,750 

6,000 

315 0 0 

6,000 

6,250 

326 0 0 

6,2.50 

6,500 

335 0 0 

6,500 

6,750 

345 0 0 

6,750 

7,000 

356 0 0 

7,000 

7,250 

365 0 0 

7,2.50 

7,500 

375 0 0 

7,500 

7,750 

386 0 0 

7,750 

8,000 

396 0 0 

8,000 

8,250 

405 0 0 

8,250 

8,500 

416 0 0 

8,500 

8,750 

426 0 0 

8,760 

9,000 

435 0 0 

9,000 

9,250 

445 0 0 

9,260 

9,500 

465 0 0 

9,600 

9,750 

465 0 0 

9,750 

10,000 

475 0 0 

10,000 

10,500 

490 0 0 

10,500 

11,000 

606 0 0 

11,000 

11,500 

520 0 0 

11,600 

12,000 

636 0 0 

12,000 

12,500 

650 0 0 

12,600 

13,000 

566 0 0 . 

1 
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SCHEDULE L—(coiitmtied). 

Table of rates of ad valorem fees, <hc. — (contimied). 


When the amount or value 
of the subject-matter 
exceeds 


But does not exceed 


Proper Pee. 


Bs 

13.000 

13.500 

14.000 

14.500 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 
21,000 
22,000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 

90.000 

95.000 


Bs. 

13.500 

14.000 

14.500 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 
21,000 
22,000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 

90.000 

95.000 

1,00,000 
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SCHEDULE I.— (continued). 

Table of rates of ad ralorem fees Sc. — (continued). 


175 

4i> 

When the amount or value 






of the snhject-mattcr 
exceeds 

But does not exceed 

Proper Fee. 


Rs. 

Es. 

Rs. 

A. 

p. 


1,00,000 

1,05,000 

1,450 

0 

0 


1,05,000 

1,10,000 

1,475 

0 

0 


1,10,000 

1,15,000 

1,500 

0 

0 


1,15,000 

1,20,000 

1,525 

0 

0 


1,20,000 

1,25,000 1 

1,550 

0 

0 


1,25,000 

1,30,000 

1,575 

0 

0 


1,30,000 

1,35,000 

1,600 

0 

0 


1,35,000 

1,40,000 

1,625 

0 

0 


1,40,000 

1,45,000 

1,650 

0 

0 


1,46,000 

1,50,000 

1,675 

0 

0 


1,60,000 

1.55.000 ^ 

1.60.000 ^ 

1,700 

0 

0 


1,55,000 

1,725 

0 

0 


. 1,60,000 

1,65,000 

1,750 

0 

0 


1,65,000 

1,70,000 

1,775 

0 

0 


1,70,000 

1,75,000 i 

1,800 

0 

0 


1,75,000 

L 1,80,000 

1,80,000 

1,825 

0 

0 


1,85,000 

1,850 

0 

0 


1 1,85,000 

1,90,000 

1,875 

0 

0 


1,90,000 

1,95,000 

1,900 

0 

0 


1,95,000 

2,00,000 

1,925 

0 

0 


2,00,000 

2,05,000 

1,950 

0 

0 


2,05,000 

2,10,000 

1,975 

0 

0 


2,10,000 

2,15,000 

2,000 

0 

0 


2,15,000 

2,20,000 

2,026 

0 

0 


2,20,000 

1 2,25,000 

2,050 

0 

0 


2,25,000 

1 2,30,000 

2,075 

0 

0 


2,30,000 

2,35,000 

2,100 

0 

0 


2,35,000 

2,40,000 

2,125 

0 

0 


2,40,000 

2,45,000 

2,150 

0 

0 


2,45,000 

2,50,000 1 

2,175 

0 

0 


2,50,000 

2,55,000 

2,200 

0 

0 


2,55,000 

2,60,000 

2,225 

0 

0 


2,60,000 

2,65,000 

2,250 

0 

0 


2,65,000 

2,70,000 

2,275 

0 

0 


2,70,000 

2,7e5,000 

2,300 

0 

0 


2,75,000 

2,80,000 

2,325 

0 

0 


2,80,000 

2,85,000 

2,350 

0 

0 


2,85,000 

2,90,000 

2,375 

0 

0 


2,90,000 

2,95,000 

2,400 

0 

0 


2,95,000 

3,00,000 

2,425 

0 

0 


3,00,000 

3,05,000 

2,450 

0 

0 


3,05,000 

I* 3,10,000 ! 

2,475 

0 

0 


3,10,000 

1 3,15,000 

2,500 

0 

0 


3,15,000 

3,20,000 

! 

2,525 

0 

0 



0 






COURT FEES, 


SOHEBULE I.-— (continued). 

Table of rates of ad mlorem fees^ (continued). 


When the amount or value 
of the subject-matter 
exceeds 


But does not exceed 


Proper Pea 


3,45,000 


3,55,000 


3.85.000 

3.90.000 


4,00,000 


KS. 

Rs. A. E 

3,25,000 

2,550 0 0 

3,30,000 

2,676 0 0 

3,35,000 

2,600 0 0 

3,40,000 

2,625 0 0 

3,45,000 

2,650 0 0 

3,50,000 

2,675 0 0 

3,55,000 

2,700 0 0 

3,60,000 

2,725 0 0 

3,65,000 

2,760 0 0 

3,70,000 

2,775 0 0 

3,75,000 

2,800 0 0 

3,80,000 

2,825 0 0 

3,85,000 

2,850 0 0 

3,90,000 

2,876 0 0 

3,95,000 

2,900 0 0 

4,00,000 

2,925 0 0 

4,05,000 

2,950 0 0 

4,10,000 

2,975 0 0 


3,000 0 0 
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SCHEDULE II 

Fixed Fees, 


m 


Humbeb. 


Peopbe Pee. 


1. Application^* or petition 


(a.)— When presented to any offi- 
cer of the Customs or Ex- 
cise Department or to anj’ 
Mas^istrate by any person 
having* dealings with the Go 
vernment, and when the sub- 
ject-matter of such applica- 
tion relates cxelusively to 
those dealings ; 

or when presented to any officer 
of land-revenue by any pei- 
son holding temporal ily-set- 
tied land under direc t engage- 
ment with Government, and 
when the subject-matter of 
the application or petition 
relates exclusively to such 
engagement ; 

or when presented to any Muni- 
cipal Commissioner under 
any Act for the time being 
in force for the conservancy 
or improvement of any place, 
if the application or petition 
relates solely to such conser- 
vancy or improvement ; 

or when presented to any Civil 
Courtf other than a piincipal 
Civil Court of original jinis- 
diction, or to an^^ Cantonment 
Magistrate sitting as a Court 
of Civil Judicatuie under Act 
No, III of 1869, or to any 
Court of Small Causes consti- 
tuted under Act No, XI of 
1865, or under Act No. XVI. 
ol 1868, section twenty, or to 
a Collector or other officer of 
revenue in relation to any suit 
or case in which the amount 
or value of the subject-matter 
is less than fifty rupees ; 

or when presented to any Civil, 
Criminal, 01 Revenue Com t, or 
to any Board or executive offi- 
cer for the purpose of obtain- 
ing a copy or translation of 
an V judgment, d cci ee, or order 
passed by such Court, Board, 
or officer, or of any other do 
cumentj on recoid in such 
Court or office. 


y One anna. 


♦ In writing, 2 N. W. E 418, f 7 Bom. A. 0. J. 109. t 6 Bengal, Appendix, Wt 

23 u 
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[1870, 


SCHEDULE II.-~(coiitinued). 

Fixed Fees, 


IJ7umbbb. 


1. Application or petition- 
(cotUinued) 


% Application for leave to 
stto as a pauper 

,3. Application for leave to 
appeal as a pauper 


4. Plaint or memorandum 
of appeal in a suit to obtain 
possession under Act No. XVI. 
of 1838, or Bombaj Act No, 
V. of 1864 (to give Mdmlat- 
ddfs’’ Courts jurisdiction in 
certain cases to maintain 
ensting possession or to 
re tore possession to any 
party dispossessed otherwise 
than by cow^se of law. 


(h ,) — When containing a complaint 
orchaige of any offence other 
than an offence for wbicb 
police-officers may, under tbe 
Criminal Procedure Code, ar- 
rest without w an ant, and pre- 
sented to any Ciiminal Court; 

or when presented to a Civil, Cri- 
minal, or Revenue Com t, or to 
a Collector, or any revenue 
officer having jurisdiction 
equal or suboidinate to a Col- 
lector, or to any Magistrate in 
his executive capacity, and 
not otherwise provided for by 
this Act ; 

or to deposit in Court revenue 
or rent ; 

or for deteimination by a Court 
of tbe amount ofl^compensa- 
tion to be paid by a landlord 
to bis tenant. 

(c.) — When presented to a Chief 
Commissioner or other chief 
controlling revenue or execu- 
tive authority, or to a Com- 
missioner of Revenue or Cir- 
cuit, or to any chief officer 
charged with the executive ad- 
ministration of a Division, and 
not otherwise provided for 

by this Act 

(d,) — When presented to a High 
Court 


Peopee Pee, 


light annas. 


One rupee. 
Two rupees. 
Eight annas. 


(a.) — When presented to a District 

Court One rupee* 

(h .) — When presented to a Commis- 
sioner or a High Court ... Two rupees. 


Eight annas. 


I 


I# 
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SCHEDULE II,— (continued). 

Fixed Fees, 


'irrriri:5:ga:::.J-:a:-:sir:=x..j^ 

Number. 


Proper Feb. 

5. Plaint or memorandum 
of appeal in a suit to estab- 
lish or disprove a right of oc- 
cupancy, 

6. Bail-bond or other in- 
strument of obligation not 
otherwise provided for by this 
Act, when given by the direc- 
tion of any Court or execu- 
tive authority. 

7. Undertaking under sec- 
tion forty-nine of the Indian 
Divorce Act. 

8. Petition of objection to 
assessment under the Indian 
Income Tax Act, 

9. Petition of appeal un- 
der the Indian Income Tax 
Act ... 

1 

Eight annas. 

One rupee. 

^ 10. Mukhtirn^ma or Wa- 
kalatn^rna. 

When piesentod for the conduct of 
any one case — 


i 

(a,)"— to any Civil or Criminal Court 
other than a High Court, or 
to any Revenue Court, or to 
any Collector or Magistrate, 
or othci executi\e officer, 

! except Mich as are mentioned 

in clauses {h) and (c) of this 
Number 

Eight annas. 

1 

1 

! 

(h ) —to a Commissioner of Revenue, 
Ciicuit, or Customs, or o 
any officer chaigcd with tae 
executive administration of 
a Division, not being the 
chief revenue or executive 
authority ... 

One rope®. 

1 

(c.)— to a High Court, Chief Com- 
mihsioner, Boaid of Re- 
venue, or other chief con- 
trolling revenue or exe- 
cutive authority 

Two rnpees. 

^ 11. Memorandum of appeal 
when the appeal is not from 
an order rejecting a plaint or 
from a decree or an order 
having the force of a decree, 
and is presented — 

(a.)— to any Civil Court other than 
a High Court or to any 
Revenue Court, or execu- 
tive officer other than the 
High Court or chief con- 
trolling revenue or execu- 
tive authority 

Eight annas. ^ 
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g 0 II E B U L E li.-^{continaeil> 

Fixed Fees, 


Nxtmbeb. 


Feopre Fib, 


1. ApplicatioB or petition- 
(coiilintied) 


2. Application for leave to 
sTie as a panper 

,3. Application for leave to 
appeal as a pauper 


4. Plaint or memorandum 
of appeal in a suit to obtain 
possession under Act No. XVI. 
of 1838, or Bombay Act No. 

V. of 1884 (to give Mdmlat^ 
4M GourtB jurisdiction in , 
cm^tain ernes to maintain 
existing pomssion or to 
re4ore possession to ang 
party dispossessed otherwise 
than by course of law. 


(h .) — When coniniuincf a complaint 1 
orchaige of any offence other 
than an nftVnce for which 
police-officers may, umler the \ 

(h’iininal i*r(n*cdnre (‘ode, ar j 
rest wiilunit w.uianl. and prc« 
sen ted to an\ th iiniiul Court ; 

or when piv.scnttd ton Ci\iLCii- 
minal, or Uevenuc Coni or to 
n Collector, or any icvenne 
officer having juriMlictioii 1 
equal or subordinate hi a(\d. * f 
lector, or to an}' Magistrate in j 
bis executive capacity, and 
not otherwise provided for by 
this Act ; 

or to deposit in Court revenue ^ 
or rent ; 

or for deteimination by a <\mri 
of tbe amount of^eoinpensa 
tion to be paid by a landlord 
to his tenant. 

(c.) — When picsented to a Chief * 
Commissioner or other chief 
controlling revenue or execu- | 
tive authority, or to a Com- 
missioner of Hevenue or C’ir- 
cuit, or to any chief officer 
charged with the executive ad- 
ministration of a Division, and 
not otherwise provided for 

by this Act One nipeo. 

(d.) — When presented to a High 

Bourt Two rupees. " 

... Eight aniiw. 

(a.) — When presented to a District 

Court ... On© rupee. 

(h .) — When presented to a Commis- 
sioner or a High Court Two rumm 


Two rupees. 


Eight annas. 
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SCHEDULE IL — ^(coBtioiiecI)* 

Fixed Fees, 


Number. 


Prober Pi®. 


5. Plaint or memoranfiom 

of appeal in a suit to ' 

liih or disprove a right of oc- 
cupancy. 

6, Bail-bond or other in- { 

Btrument of obligation not 
otherwise provided for by this 

Act, when given by the direc- 
tion of any Court or execu- f *** *** '** *** 

tive authority. 

^ 7. Undertaking under see- ^ 
tion forty-nine of the Indian 
Divorce Act. 

8. Petition of objection to * 
assessment under the Indian | 

Income Tax Act. 1 

9. Petition of appeal nn- 1 
cler the Indian Income Tax ! 

Act ... ,,, * 

, When p.cs..ntod for the conduct of 
j any one case — 

♦ 

I (ft.)— to any Civil or Criminal Court 
other tlian a IIij,di Court, or 1 
to any Uevenuo Court, or to i 
' any Collector or Magistrate, 

or other exeeutixo olliccr, * 

* pxcepisiichasanMnenU'tmui ' 

i (Z)aiiil (c) of this ! 

Number ^ 

(h.) —to a Coinmis.vioner of Pu‘ve 2 ine 
Cio-uiC or Ouvtoni'., > 
j an\ obit t r di u'g< d \uf b i tO 

exeeiaht udminivtr uiun of 
I)h ision. not beini* ibe ^ 
^bn f n \eiiiie or txicmivi- ; 


Bight annas. 


1 One rupeo* 


Bight aniius. 


autboritv 


..♦I Om rtipot. 


of appeal 

when the appeal is not from ^ 

an order rejecting a plaint or 

ifoin a decree or an order 
having the force of a decree, 
and IS presented — 


to h High Cudit, Chief Com- 
mis'^ioiier, Boaid of 
vemio, or other chief con- 
tndling r(‘vtmic or exe- 
cutive authority Two rupees. 

•-to any Civil Court other than . 
a High Court or to m\y 
Eevenue Court, or exoeu- 
tHe oflicer other tiuin the 
High Court or chief eon- 
trolling re%*enue or execo- 
tivc authority Eight aanas. 
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SCHEDULE It— (continued). 

Fixed Fees. 


Number. 


Proper Fes. 

Memorandum, &c.-— (conicl.) 

(5.) — to a High Court or Chief Com- 


misHioncr, or other chief 
controlling executive or re- 
venue authority ... 

Two rupees. 

12. Caveat 


IS. Application under Act 
Ko. X. of 1859, section 
twenty-six, or Bene^al Act 
No. VL of 1832, section nine, 
or Bengal Act No. VIIl. of 
1869, section seven.-^ 

^ ... ... ... ... ... 

Five rupees. 

14 Petition in a suit under 
the Native Converts* Marriage 
Dissolution Act, 1866. 

15. Plaint or meiiioranduut 
of appeal in a suit to obtain 
possession of a wife. 


^ 16. Administration-bond. 

... 

Eight luptHh, 

17. Plaint or memorandum i 



of appeal in each of the fol- j 
lowing suits : — ' 

i. to alter or set aside a 
summary decision or order of 
any of the Civil Courts not 
established by Lotteis Patent 
or of any Bevenue Court : 

ii. to alter or cancel any 
entry in a register of the 
names of proprietors of re- 
venue-paying estates : 

iii. to obtain a declaratory 
decree where no consequen- 
tial relief is prayed :f 

iv. to set aside an award : 

V. to set aside an adop- 

1 

1 

1 

i 

1 

^ Ten rupees. 

tion : 

vi. every other suit whore 
it is not possible to estimate 
at a money-value the sub- 
ject-matter in dispute, and 
which is not otherwise pro- 
vided for by this Act 

18. Application under sec- 
tion tkr4e hundred and 
twenty-six of the Code of 
Civil Procedure 

19. Agreement under sec- 

Mon three hundred and 
twenty-eight ol the same 
Cede ... 




* Sic. Beswi ‘ thirty-ieven.* ' ' ' f See 8 Beng., App. 82. 
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SCHEDULE II— (coEckded). 
Fiooed Fees. 


Humbee. 


20 Every petition under 
tlie Indian Divorce Act, except 
petitions under section forty- 
tour of the same Act, and 
every memorandum of appeal 
under section fifty-five of the 
same Act. 

21. Plaint or memorandum 
of appeal under the P/irsi 
Marriage and Divorce Act, 
1865. j 


Peopbb Feb. 


Twenty rupees. 
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THE LAND-ACQUISITION ACT, 

NO. X. OF 1870. 


Eeceive0 the G.-G.’s Assent on the 1st April 1870. 

An Act for the Acquisition of Land for Public Ptbrj)oses and for Companies^ 

Whereas it is expedient to consolidate and amend the lav for th© 
acquisition of land needed for public purposes and 
Pream e. Companies, and for determining the amount of 

compensation to be made on account of such acquisition ; It is hereby en- 
acted as follo’ws : — 


PAlET I. 


Preliminary. 


Sborfe title. 

Local extent. 
Commencement. 


1 . This Act may be called “ The Land Ac- 
quisition Act, 1870 

It extends to the whole of British India f 
And it shall come into force on the first day 
of June 1870. 


2. On and from such day Act Ko. YI. of 1857 {for the acquisition of 
„ , - X X land for public purposes), Act No. IJ. of 1861 (to 

Bepoal of Acts. amend Act No VI. of 1857), and Act No. NNTT. 

of 1863 {to provide for taking land for vnorks of public utility to be constructed 
by private or ComjKtnies, and for regulating the const rtictio 7 i a 7 id use 

of works 071 land so taken), shall be repealed. 

All references made to any of the said Acts in subsequent Acts, orders, 
or contracts, shall be read as if made to this Act. 


Intorpz etatJon-clanse. 


3 t fn this Act — 


The expression * ** land” includes benefits to arise out of land, and things 
attached to the earth or permanently fastened to anything attached to the ^ 
eai th : 

The expression “person interested” includes all persons clairaing an 
interest in compensation to be made on account of the acquisition of land 
under this Act : 

The expression “Oollector” means the Collector of a District, and in- 
cludes a Deptity Commissioner and any ollicer specially appointed by the Local 
Ooveriunent to perforin the functions of a Collector under this Act : 

The expression “ Court ” im‘ans, in thfi Eegulation Provinces, British 
Burma, and Sindh, a principal Civil Court of original jurisdiction, 

and in the Non-regulation Provinces other than British Burma and 
Sindh, the Court of a Commissioner of a Division, 


* It hm also been applied to Mysore (8th June 1870) and tho JEIaidar<Jbtd Assigned Bistriets 
(Utb July 1870). 

t So mocb of this section as declares the Commissioner of a Bivision to be a principal 
Civil Court of original jurisdiction in Oudh has been repealed by Act XIII. of 187^. 
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unless when the Local Government has appointed (as it is herehj 
empowered to do), either specially for any ease, or generally \utiiin any 
specitied local limits, a judicial officer to perform the functions of a Judge 
under this Act, and then the expression ** Court means the Court of siicli 

officer ; ^ . . , . , 

The expression “Company’^ means a Company n^gisf erect under the 
Indian Companies’ Act, 1866, or formed in pursuance of an Aefc of Farlia^ 
ment, or by Royal Charter or Letters Patent : 

And the following persons shall be deemed pemms “entitled to acf/’ m 
and to the extent hereinafter provided (that is to say) — 

trustees for other persons beneticially intenvsted shall hr* clecuned the 
persons entitled to act with refcTence to any such case, and that to the saiiio 
extent as the persons beneheiaiiy interested could have acted if free from 
disability : 

a married woman, in cases to which the English law is applicalde, film!! 
be deemed the person so entitled to act, and, whetlier ni full age or not, to 
the same extent as if she unmarriinl and of full age and ^ 

the guardians of minors and the committees of lunatics idiots hIiiiII bo 
deemed respectively the persons so eniithsl to act, to the same extent as I ho 
minors, lunatics, or idiots themselves, if free from disability, eoukl luuo 
acted. 


PART II. 

Acquisition. 

Prelim in ary hi rest Ir/atirm . 

4 . ‘Whenever it appears to the Local Govenunent that land In any 

Powortoenterandsurvoy. any pul.Iic 

purpose, a iiotincation to that etlect shall be pub- 
lished in the local Gazette, and the Collector shall cause piiblit* notict* of iti® 
substance of such notification to be given at convenient places in tlio said 
locality. 

ITiereupon it shall be lawful for any officer either generally or specially 
authorized by such Government in this behalf, and for his ser\ant« and 
workmen, 

to enter upon and survey and take levels of any land in sucii locality : 

. to dig or bore into the suh-soil : 

to do all other acts necessary to ascertain whether the land is adapted 
for such purpose : 

to set out the boundaries of the land proposcxl to be taken and tlio 

Power to mark out line. inteiided line of the work (if any) propomi to ho 
made thereon : 

^ to mark such levels, boundaries, and lino by placing marks and cutting 
trenches ; 

and, where otherwise the survey cannot be complatixl, and the levels 

Power to clear land taken, and the boundaries and lines marked, to cut 

owor to dead. land. down and clear away any part of any sending 

erdf , Mnce, or jungle : 

Provided that no person shall enter into any building or upon any ©n- 

?ravjl<^'wt>«o»o« sRisy. Or garden attached to a dwelling- 

4-1, *\ -.t, i - (unless with the consent of the o<%up»»r 

(*ereo«, giyhtig such occupier at Iwt seven days’ M^ee 

to writing: ef his^iatenftcm to do so. 
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Content’? of declaration. 


Doolai’ation to bo ovidonco. 


5. Tke officer so authorized shall, at the time of such entry, pay or ten* 

^ 4 . . , der payment for all necessary damage to he done 

aymon or ama^o. aforesaid, and, in case of dispute as to the suffi- 

ciency of the amount so paid or tendered, he shall at once refer the dispute 
to the decision of the Collector, and such decision shall bo final. 

Decimation of Intended AcqnisUiork 

6. Subject to the provisions of Part VII. of this Act, whenever it 
Beclaration that land is ro- appears to the Local (4overument that any parti- 

qiiirod for a public purpose. cular land is needed for a public purpose, or for a 
Company, a declaration shall be made to that effect umbu* the signature of 
a Secretary to such Government, or of some officer duly authorized to certi- 
fy its orders: 

Provided that no such declaration shall be made unless the compensation 
to be awarded for such property is to bo paid out of public revenues, or out 
of some municipal fund, or by a Company. 

The deciai'ation shall be published in the local official Gazette, and shall 
stat<^ the district or oilier territorial division in 
which the land is situate, the piurpose for which it 
is needed, its approximate area, and, where a plan shall lia\ c been made of 
the laud, the place where such plan may he inspected. 

The said declaration shall be conclusive evidence that the land is need- 
ed for a public purpose or for a Company, as the 
case may be ; and after making such declaration, 
the Local Government may acquire the land in manner hereinafter appearing. 

7. Whenever any land shall have lieen so declared to be needed for a 
After dechration, roljector public purpose, or for a Company, the Local Go- 
to take order for ac<iiiisition, vernment, or some officer autliorized by the Local 
Govern IB ent in this behalf, shall direct the Collector to take order for the ac- 
quisition of the land. 

8. The Collector shall thereupon cause the land (unless it has been 
Iiand te bo marked out and already marked out under section four) to be 

measured. marked out. He shall also cause it to be measured, 

and (if no plan has been made thereof) a plan to 
be made of the same. 

9. The Collector shall then cause public notice to be given at convenient 
Notice to persons interest- places on or near the land to be taken, stating that 

the Government intends to take possession of the ^ 
land, and that claims to compensation for ail interests hi such land may be" 
made to him. 

Such notice shall state the particulars of the land so needed, and shall 
^ require all persons interested in the land to appear 

personally or by agent bedore the Collector at a 
time and place therein mentioned fsuch time not being earlier than fifteen 
days after the date of publication of tlie notice), and to state the nature of 
their respective interests in the land and tin* amoiiiii and particulars of their 
claims to compensation for such interests. 

The Collector shall also serve notice to the same effect on the occupier 

A- 4 . . ^ Tf any) of such land and on ail such persons kno\^ n 

or believed to bo interested therein, or to be en- 
titled to act for persons so interested, as reside, or have agents authorized to 
receive service on their behalf, within i>he revenue district in which the land 
is situate. 


Plan. 


24 m 
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In case any person so interested resides else wliere, anti lias no such agent, 
the notice shall be sent to him by post. 

10 The Collector may also recpiire any such person to deliYcr to him a 
Power ' to roqu.ro state- statcmfi.l cnnlaii.ii.t;. sa far a. may 1 .p prm-tical.le, 
merits as to imme. and inter- the name o! e\ery otlnm person possf'ssiiig any 
estH. interest in the laud or any prof tliereof as co pro- 

prietor, sub-proprietor, mortgagee, temanf, or otlu‘nusc\ ami nf the nature of 
such interest, and of the rents and proills (if any) rrceiunl or ria»ei\able on 
account thereof for the year next prec(*diiig ihc‘ date* of the stattaiienl. 

Every person re(|uircd to make or dcH\cr a statcinenf nti(h*r this section 

Person, roqniroa to make socUon nine s.l)all l.c to ho l.-Hiillj h.mm! 

RtatewontM to ht <U‘oiiied to do SO ithin the meaning c»t sections ime liiiiiiireil 
legally bouiuHo do so. seventy-ti’ie and one liundicd and seventy-six 

of the Indian Penal Code. 

into Value and Chums* 

11. On the day so fixed, the Co1h‘ctor shall pmcef*d to ew|nire sniii- 

. , marily into the \a1iie of the land and defermino 

Hmainomitof oomi.cnsatioii wiiuh in lii-, Oiunioii 
Tender. should be allowed tiicr» for, ami shall tender sm ll 

amount to the persons interested ^\ho have attendul in pursuanet* of tiio 
notice. 

For the purpose of sindx entpiiry, the Oolleetor shall ha\e po\u*r to stun- 
moil and enforce the atlemhuict* of milni'SRes mui 
Power to fcummon witnesses eomptd the product ion of fh>ciiments by the .same 

means and (as far as may be) in tlie same iiianmT as provided in the ciiho 
of a Civil Court under the Code of Ci\il Proc(‘dim‘. 

12. The Collector may, if no claimant attmids pursuant to the notice, or 

if, for any other cause, he thinks fit, from time to 
Postponement of enquiry, postpone the eiu|iiiry to a day to fix« d by 

him. 

13. la determining the amount of compensation the Coih ctor shall take 
Matters to be considered into consideration the matters im ntinmnl in section 

md matters to be neglected, twenty -four, and shall not taki* Into cunsideratioii 
any of the matters mentioned in section twenty-iive. 

Atvard by Collector* 

14 If the Collector and the persons intm’ested agree as to the amotinl of 
Award in case of agreement compensation to be allowed, the tJoilectiir shall 
as to compensation. make an award under his hand for the saiiie. « 

Such award shall be filed in the CoIleetoPs otlice, and Khali b<^ ccmclii- 
Award to be filed and to be sive evidence, as btdween tin* Colled or and ilio 
evidence. persons interested, of the valui^ of the land and 

the amount of compensation allowed for the same. 

Reference where no claim- the Collector proetHNls to iiialce tlie 

ant attends,^ or if Collector enquiry as atoresaid, whetluT on the clay originally 
and persons interested cannot fixed for the empiry or on the clay to which it 
^ may have been postponed, 

’ if ho claimant attends, 

^ if the Collector considers that further enquiry as to Iho naliri of 
the claim ought to be made by the Court, 

or if any porsthi %'boin Cblleotor has reason bo thini: intoMteJ 

not attend, 
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or if tho OoUeetor is unable to agree with the persons interested who 
have attended in pursuance of the notice as to the aliount of compensation 
to be allowed, 

or if upon the said enquiry any question respecting the title to the iand, 
or any rights therc^to or interests therein, arise Ix^twcon or among two or 
more persons making conliieting claims in rcsp(?ct thereof, 

the Collector shall the matter to the dcteimd nation of the Court 
in manner hereinafter appearing. 


Power to take pa^session. 


Takbi(j Possession. 

16. When the Collector has made an award under seci ion fourteeti or 
a reference to the Court under st^etion fifteen, he 
may take possession of the land, which shall 

thereupon vest absolutely in the Governunuit, fre(^ from all cncuml^rances. 

17. in cases of urgency, whenever the Local Cov<‘rninent so directs, the 
Power to take l>o^sos^ion ill Oolleelor (though no such r<‘fercnce has been 

cases of iirt^cncy, dir(*cted or award made) may, on the (expiration 

of fiftcHui days frem the publication of the notic(‘ numtioned in the first 
paragraph of S(‘cfion niiu", take possi^ssion of any waste or arable land 
needed for public pur[>us(^b or fur a Coiupany. 

Buck land sbaii thereupon vest absoliilely in the Government, free from 
all encumbrances. 

The Collector shall otier to the peraons intc^restod compensation for the 
standing crops and trees (if any) on such land ; and in case sucli oiler is not 
accepted, the value of such crops and trees shall be allowed for in awarding 
compensation for the land under the provisions heroin contaiiicd. 


PxVRT III. 

Beperence to Court and Procedure thereon. 

18. In making a reference under section tiftem, the Collector shall state 
Colleefcor’s statement on for the information of the Court, in writing under 

reference to Court. his iiand, 

{a) the situation and extent of the land needed, 

{h) the names of the persons whom he has reason to think interested in 
such land, 

(c) the amount awarded for damages, and paid or tendered under 
sections five and seventeen, or either of IIkmu, the amount of corupensation 
t(*ndered for the land under sc^ctioii clevtm, or, if no claijnant has atbmded 
pursuant to the notice mentiomxl in s<‘ctioii nine, the amount of compensation 
which the Collector is willing to give to the persons interested, and 

{d) the grounds on which the amount of compensation was determined, 

19. The Court shall tIuTtHipon caust^ to be starved on each of the persons 

. r i.* named a notice requiring him (if he has not 

Service of notice. ^ mctioR nine) to state to the 

Court, on or before a day to be therein mentioned, the sum which he claims 
as coTupensation for his interest in the land so needed. 

The Court shall also cause a notice to be served on the Collector and 
each of such persons, requiring them to appoint, on or before a clay to be 
therein metitioned, two qualified assessors (one to be nominated by the 
Collector, and the other by the persons interested) for the purpose of aiding 
the J udge in determining the amount of the compensation. 
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[f no claimant luxs attended pnrsaant to the notice mentioned in section 
nine the Court shall cause to be affi.wd on some conspicuous place, on or 
near the land needed, a notice to the dfect that, if the persons interested in 
such land do not, on or before a day to be therein inentioncxl, appxw in 
Court and state the nature of their respective interests in the land .and the 
amount and particulars of their claims to compensation, and nominate a 
qualified assessor, the Court xxill procewl to determine such .amount. 

20 . In case of failure to noininato either of such as.sessoi-H \uthn! the 
Power to appoint an as- time so specified, theJudee shall l«m.vlf appoint 
nessor. an assessor in hiH stc‘ad. 

21 As soon as tlie asseshorh. have been ap|K>intec1, the aiwl tkt 

as‘=‘i‘ssors ^huM prna‘C‘d to determine the amount yf 
Bctimnnatioii of amount. com];ensaf ion. 

22. It*} bofoi’c such amount is detenniutHi, any of the ass *^sei*s clieSi or 
Appointmont of new as- desius to he diseiiarm'd, or refuses or or 

lessor. hero lu s imnip.abk% to act, th<‘ party bv be 

was appointed may appoint s^ane- <Kher tpniliihal pers<ai to act in his plaee. 

If the assessor so dyim**, o\ to be <lisehar^ed, cjr refuAino, or 

neglecting, or becoming iuoapt ’ t , were appointetl b\ tin Judge, 

or, in the case of an ur appoiutul by t ither party, if for the space 
of seven days after notice fro i the Conri for that purfaisi* tin purl} v«liy 
appointed such assessor fails b appoint anothm, 

the Judge shall appoint '^nu. ' other ipialiliad person in his sftad. 

Every assessor so substitie ^‘li shall ha'. <• the sani«* pew« rs iu uen* vested 

^ „ in tile foHiier a^se,Mir at the time of hi^sud\ine. 

Powers of now assessor* i • • ^ i t • i ^ i 7 

or d''“"n ing to be diM h.irgml, or reiiKuig or m*giect« 

ing ur bx uming incapable. 

23» Every proceeding iimlvr .si ction t*uiit}-cme shall take* place in opt n 
Proceodings to be in open Court, and all peisons entitk'd to praeti*i>i' in any 
^ourt. Oitil Court bhali he entitled to .tppear, plead, and 

act, or to appear and act (as the caj>o may Ite) in such proceeding, 

^ Matters to be considereii ^ 24 In deteitnining tlie amount of c/»mpf*nMi- 

in ^ determining compen- tion to be awarded for land ac<|uirctl under this 
Act, the Judge and assessors slndl take into con- 
sideration — 

Firsti the market-value, at the time of awartling compensation, of s«t*!i 
land : 

Secondly, the damage (if any) su.stained by the peu'son intensity!, the 
time of awarding compensation, by reason of severing suck land from liia 
other land : 

Thirdly, the damage (if any) sustained by the person lit tliti 

time of awarding compensation, by reason of the ac«|itisition iiijurimisly 
affecting his other property whether moveable or immovtmblo, in any other 
manner, or his earnings ; and 

Fmrthly, if, in consequence of the acquisition, he is omnpihi to change 
iis residence, the reasonable expenses (if any) incidental to siidi dmiigfi. 

to be neglected in 26 - But the Judge or assessors sliiill not take 
rnmmm^ eampensatioa, into considm-ation— 

*0 degree of urgency which has led to the actiuisition : 

^1* ± /» I Y , . I _ 


% ^y disinclination of the person inteimted to payt*! with the 

^ sustained by Mm which, if mumd % m mdwmU 

Wilder 7 ; 
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Fotirihl^f any daiiiage which^ after the time of awarding compensation, 
is likely to bo caused by or in consequence of tho use to which the land 
acquired will be put : 

Fifth ! any increase to tho value of the land acquired likely to accrue 
from the use to which it will be put when acquired : 

Sixth! If ^ any increase to the value of the other land of the person 
intorestedj iik(dy to accrue from the use to which the land acquired will be 
put ; or 

B(umnth!if^ any outlay or improvements on such land made, commcmced, 
or edectod with the intention of enhancing the compensation to bo awarded 
therefor under this Act. 

26. Where the person intf^restod has made a claim to compensation, 
Rulort aB to ainoiuit of com- pursuant to any notice itn^ntioiied in sc‘ction nine 
ponnation. 0 |. section nineteen, the amount awarded to him 

shall liot exceed the amount so claimed, or be less than the amount tendered 
by the Oollecior unrhT seel ion eleven* 

Where the pi*rsou interested has refused to make such claim, or has 
omitted without suflicitnit rc^ason (to be allowed by the Judge*) to make such 
claim, the amount awarded may be loss than, and shall in lio case exceed, 
the amount so tendered. 

Where the person interested has omitted for a suilicient reason (to be 
allowed by the Judge) to make such claim, the amount awarded to him shall 
not be less than, and may exceed, the amount so tendered. 

The provisions of this and the two preceding sections shall be read to 
every assessor, in a language which he understands, before lie gives his 
opinion as to the amount of compensation to be awaided uikIct this Act. 
Eecord of assessors’ opi- 27* The opinion of each assessor shall be 

given orally, and shall be recorded in writing by 
the J iidge. 

28. In case of a difference of opinion between the J udge and the assess- 
Difference on questions of ors, or any of them, upon a question of law or 

iaw. pi'actice or usage having the force of law, the opi- 

nion of the Judge shall prevail, and there shall be no appeal therefrom. 

29. In case the J udge and one or both of the assessors agree as to the 
Agreement as to amount of amount of compensation, their decision tiiercon 

compensation. shall be final. 

30. In case of difference of opinion between the J udge and both of the 
Difforeneo as to tho amount assessors* as to the amount of compensatioiq tho 

of componsation. decision of the Judge shall prevail, subject to the 

appeal allowed under section thirty-five. 

31. Every assessor appointed under this Act, not being an officer of 
Government, shall receive such fee for his services 
as the J udge shall direct, provided that such fee 

shall not exceed five hundred rupees. 

Buch fee shall be deemed to be costs in the proceeding. 

32. The costs of all proceedings taken under this Part by order of the 
Costs of proceedings taken Court shall, in the first instance, be paid by tho 

by order of Court. Collector. 

33# Where the amount awarded does not exceed the sum tendered by 
the Collector, the costs of all proceedings under 
this Part shall be paid by the person interested. 


Assoasors’ foos. 


Party % pay eoste. 


* Whotber or not they agree with each other, 17 Buth. W. ii., 225. 
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Where the amount awarded exceeds the suiii so ieiidereil, zmk costs 
shall be paid by the Collector. 

34. Every award made under this Part shall be in writiri" sii^noil by 

the Judge and the ass(*ssors or assessor crmriirring 
Awards to bo m writing. therein, and shall sp(*cify the amount awardial 
under the first clause of section twenty-four, and aKt) the amoiinlHfif any) 
respectively awarded under the s(‘Cond, third, and fourth ehuises of the hamo 
section, together with the grounds of a\\ardiiig each of the said sinitninta 

It shall also state the amount of costs incurrt‘il in tlie proeeeflings uimIit 
Award to state amount of this Part, and hy what persons am! in what pro* 
costs. portions they an* to be paitL 

The costs (if any) payable by the p(‘rson intert‘stt*d, and not dediieted 
^ ^ under section forty-two, may lie rei*o\ered m if 

ocovoryo cos s. they were costs incurred in a suit, and an if flin 

award were the decree thenun. 

35. If the Judge cl i tiers from both the assessors as to the iimoutit of 
Appeal from JudgoS deci- compensation, lu* shall pronounu* his d» eision, anil 

sion as to compensation. the Collector or tin* person interested (as tin ea^* 

may be) may appeal therefrom to tin* Court of the Ids! riel ffmlge,’* unless 
the Judge whose decision is apptsded from is tin* Distrid Judge, or nidi ss tin* 
amount which the Judge proposes to award (‘Kei'isls live tlmiisaiul rupees, in 
either of which cases the appeal shall lie to tin* High <#inn1. 

Every appeal under this S(*ction shall be pnscsited within tin time and 
in manner provided hy the Code of Civil Proct*dun* for regular appeals in 
suits. 

Provisions of Code of Civil 36- The following provisions of tin* Code of 
Proooduro made applicable. Civil Procedure : 

(a) as to adding parties, 

(b) as to adjournment, 

(c) as to death, marriage, and bankruptcy or insolvency of pari in'!, 

(<^) as to summoning witnesses and their attendunc«% 

(e) as to examination of parties and witnesses, 

(/) as production of documents, and 
• ig) as to commissions to examine absent witnesses and to make hieal 
enquiries, 

shall apply, so far as may be, to proceedings before the Court. 


PART IV. 

Appoetion&ient of Compensation. 

37. Where there are several persons interested, if such pt^rsoiis agref» in 
Particulars of ajiportioa- the apportionment of tk* compensation, the iiarti- 
moat to bo specified. culars of such apportionment shall be sperifivd in 

the award, and as between such persons the award shall be conclasivo 
evidence of the correctness of the apportionment. 

^ 38. When the amount of compensation has bcnni settled under section 
Dfepater as to apportion- fourteen, if any dispute arises as to the apportioii- 

lilt t, a- A. part thereof, the Qollwfcor 

^all irMor such dispgte to the decision of the Court. 

" ' ~~ — ^ — 

Indudes the %b Oowtia ^ exerci® of its appellate jurwdioMon IS m 


m 
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39. When the amount of compensation has been settled by the Court, 
Detormination of proper- and there is any dispute as to the apportionment 
tions. thereof, or when a reference to the Court has been 

made under section thirty -eight, the Judge ^stting alone shall decide the pro- 
portions in which the persons interested are entitled to share in such amount. 

An app<*al shall lie from such decision to the High Court, unless the 
J udge whoso decision is appealed from is not the District J udge, in which 
case the appeal shall lie in the first instance to the District Judge. 

Every appt^al umler this section shall be pre^sented within the time and 
in manner provided* for regular appi^aLs in suits. 


PART Y. 

Payment. 

40. Payment of the compensation shall bo made hy the Collector accord- 
Payrnont of wmiponsation iug to th(‘ award to the persons named thex'cin, or, 

to whom lo.wlo. in the case of an appeal under section thirty-nine, 

according to the decision on such appeal ; 

Provided that nothing herein contained shall affect the liability of any 
. person who may receive the whole or any part of 

Proviso. compensation awarded under this Act, to pay 

the same to the person lawfully entitled thereto. 

41 . When the amount of the compensation has been settled under sec- 
Payraont on making award tion fourteen, if the persons interested shall so 

by Collector. desire, the Collector shall, on the making of the 

said award, pay the amount of such compensation, and take possession of 
the land : 

Provided that, in any case -where immediate possession is not required, 
he may allow the occupants if any) of the land to remain in occupation of 
the saiiie, upon sucii terms as he and they may agree on, until possession of ^ 
tlu' land is required. 

42. In addition to the amount of any compensation awarded under 

Part II. or Part III. of this Act, the Collector 
Pureentagoonmarkot-va uo. in considiTatioii of the compulsory nature 

of the acquisition, pay lifteen per centum on the market-value mentioned in 
section twenty-four. 

When the amount of such compensation is not paid on taking possession, 

. , _ , the Collector shall pay the amount awanled and 

Payment with interos , ^ 1 ^^^ percentage with interest on such amount 

and percentage at the rate of six per centum per annum from the time of so 
taking possession : 

Provided that the costs, if any, payable to the Collector by the person 
interested, shall be deducted from such amount and percentage : 

Provided that, in cases where the decision of the Court under Part III, 
Time of payment in ap- or Part IV. of this Act is liable to appeal, the 
peakblo eases. Collector shall not pay the amount of compensa- 

tion or the percentage, or any part thereof, until the time for appealing 
against such decision has expired, and no appeal shall have been presented 
against sfach decision, or until any such appeal shall have been disposed of. 


* See Act XXI. of 1B76. 
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PART VI. 


Tbmpohaey Occupation op Land. 

43 Suliicct to the provisions of Part VIT. of this Act, whonovor it 
Occupation of appears to the_ Local Got eminent that the t.-m- 
wa<=ioor.ii'i 1 )]e 1 and. porary occupation and me of any waste or araUlo 

land are needed for any pnhlie pm-iwse, or for a Gom}>aiiy, the TaicaI Govern- 
ment may direct the Collector to procure the occupation and nso of the samo 
for such term as it shall think tit, not exceeding three years from the com- 
mencement of such occupation. 

The Collector shall tln'reupon give notice in writing to the jiersons inter- 
ested in such land of the purpose for which the same is needed, and shall, for 
the occupation and use theriof for such term as afonsaiil, and for tho 
materials (if any) to he taken therefrom, pay to them such eompensution, 
either in a gross sum of mom'y, or hy monthly or other periodical piiymenls, 
as shall he agreed upon in writing between him and such piu-sons respeeiively. 

In case tho Collector and the persons interested diil'er as to the snfli- 
Difforonoo as to componsa- cicncy of the eompensation, the Oolleefor shall 
tion. refer such clidercnce for the final order of the 

Court. 


Power to entor and take payment of siich compeiisation, 

possession ^ 

or on executing such agreement, 
or on making a reference under section forty-three, 
the Collector may enter upon and take pos^issimi of the land an I me 
or permit the use thereof in accordance ^’^ith th(» tonm of the said notice. 

And on the expiration of the term, the Collector shall nuke or t* nder 
to the persons inteiest(‘d com]iensafion for tho 
Bestoration of land taken clamage (if any) clone to the land and not pro\i(Ied 
for by tho agreement, and shall restore the land to the persons interested 
therein : 

y Provided that, if the land has become permanently unfit to be used for 
the purpose for which it was used imm{‘cliatoly before the cominenefunent of 
such term, and, if tho persons interested sliall so require, tin* Local tlorern- 
ment shall proceed under this Act to acquire the land as if it was needed 
permanently for a public purpose or for a Company, 


45. In case the Collector and persons interested differ as to the eondi- 
Biffereace as to condition tion of the land at the expiration of the term, or 
* as to any matter connected tv it h the said agree- 

ment, the Collector shall refer such diffoionce for the final order of ilm Court, 
and on such reference, or on a reference under section forty-three, tlic Judge 
sitting alone shall decide the ditferenco referred. 


PAET VIL 

AcQuisiTioi? OP Land for Companies, 

,^^4$ Subject to such rules as the Oovenior-Ceneral of India fe Oouncil 
hft aiAor- may, from time to time, prescribe In this Wmli 
the Local Government may authorlsf to officer 
of mt Oompany do^'ring to|vcqqire land for its purposes to ©xCrci^ tho 
powers conferred by section foutt 


i 
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In every sncli case section four shall be constrnod as if, for the words 
Constructions of sections “ for snch purpose,” the words for the purposes 
four and fim of the Company” were substituted, and section five 

shall be construed as if, after the words the officer,” the words ** of the 
Company” were inserted. 

47. The provisions of section six to section forty-five (both inclusive) 

CoMont of Local Govom- order to acquire laud 

for any Company, unless '^ith ilie p)revious consent 
of the Local Government, and unless the Company 
shall have executed the agreement hereinafter 
mentioned. 

shall not be given unless the Local Government 
be satisfied, by an enquiry held as hereinafter 
provided- 


mont to acquisition. 
Execution of agreement. 

43 . Such consent 
Previous enquiry. 


and 


(1) that such acquisition is needed for the construction of some work, 


(2) that such work is likely to prove useful to the public. 

Such enquiry shall be held by such ofiicer and at such time and place 
as the Local Government shall appoint. 

Such officer may summon and enforce the attendance of witnesses, 
and compel the production of documents by the same means and, as far 
as possible, in the same manner as is provided by the Code of Civil Proce- 
dure in the case of a Civil Court. 


49 . Such officer shall report to the Local Government the result of 
Agreement with Secretary the enquiry, and if the Local Government is 
of State in Council. satisfied that the proposed acquisition is needed 

for the construction of a work, and that such work is likely to prove useful 
to the public, it shall, subject to such rules as the Governor-General of India 
in Council may, from time to time prescribe in this behalf, require the 
Company to enter into an agreement with the Secretary of State for India 
in Council, providing to the satisfaction of the Local Government for the 
following matters, namely : — 

(1.) The payment to Government of the cost of the acquisition : 

(2.) The transfer on such payment, of the land to the Company : 

(3.) The terms on which the land shall be held by the Company : 

(4.) The time within which, and the conditions on which, the work 
shall be executed and maintained ; and 

(5.) The terms on which the public shall bo entitled to use the work, 

50. Every such agreement «?hall, as soon os may bo after its execution, 

Publication of agroomont. 

the local official Gazette, and sliall thereupon (so 
far as regards the terms on which the public shall be entitled to use the 
work) have the same effect as if it had formed part of this Act. 


^ 4 . 


PABT YIIL 
Miscellaneous. 

61. Service of any notice under this Act shall be made by delivering 
Sotvico i*f notice. “ tendering a copy thereof, signed, in the case 

of a notice under section four, by the officer 
therein mentioned, and, in the case of any other notice, by or by order 
of the Collector or the J udga 
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'WIi6ii6vcr it may "iic piacticablt*, the service of tlio iiotii*? sliall l>f* made 
bn the person therein name d. 

When such person cniinot he found, the service nmj he inncle on any 
ednlt male tnetnhci of ’is family residing viith him ; and if no siuh adult 
male uu-mlei can he found, the lichee ii ay he scr\( d hi fixing the copy on 
the otitu- door of the lieu ,e in xihich Ihe prison tlierun named ordinarily 

dw< Ils or carries on business. 

52, Whoever wilfully obstructs aiP person in duini( any of the acts 

authoiizod by f < etion four or st t lion oi^djf, or wil- 
Obstniction to smvey, &o. fully fj Us Up, destroy i-, (laTu.s^C'i, or disphn-os any 
Fillmg tienehes trcncli or mark mmh' uiid( r section font, shall, on 

Dchtrojing l^iml-marks. ooinution itefore a bt‘ Habh^ io impri- 

sonment tor any term not exceeding one month, or to fine not exceeding fifty 
rupees, or to both, 

53. n the Collector is opposed or impeded in taking possession nmler 
Muistiato to enforce stir- this Act of any land, he shall, if a Magistrate, 

render. enforce the surrmider of the land to himself, and, 

if not a Magistrate, he shall apply to a Magistrate or (within tin tow ns of 
Calcutta, Madias, and Bombay) to the Commissions* of Pohee, and such 
Magistrate or Commissioner (as the case may ]>e) shall enforci* the surrender 
of the land to the Collector. 

64. Except in the case provided for in section fort;v four, nothing in this 
Goyeinment not bound to Act shall be taken to compel the Goveumment to 

complete acquisition. complete the acquisition of any land unless an 

award shall have been made or a reference directed under the provisions 
hereinbefora contained. 

But whenever the Governm^^nt declines to complet'*' any such acquisition, 
Compensation when acquisi- the Collector shall ch^ttTmine the amount of coin- 
tionis not completed pensation due for the damage (if am) done to such 

land under section four or section eight, and not already paid for under sec- 
%tion five, and shall pay such amount to the person injured, 

65. The provisions of this Act shall not be put in force for the purpose 
Part of house or building of acquiring a part only of any hoimc, matuifac- 

not to be taken. tory, or other building, if the owner desirt* that 

the whole of such house, manufactory, or building shall be so aci|uirecL* 

56. Where the provisions of this Act are put in force for the purpose 
Payment of Collector’s acquiring land at the cof,t of anj Municipal 

charges by Municipal Body or Fund, or of any Company, the charges incurred 
Company. by the Collector in such acquisition shall be de- 

frayed from or by such Fund or Company. 

57. No award or agreement made under this Act shall be chargeable 
Exemption from fetamp-dnty with stamp-duty, and no pcTson elriiiiiiig iind^r 

any such award or agreement shall be liable to pay 
mf %e fox a copy of the same. 

to sot asido 68. No suit shall be brought to set aside an 

awrate AsOt. award under this Act. 


$ Bota., 0- 0* J., 98, a de^sion op the corroapondiag soction of 4ct 
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And no suit or other procopiliiia; shall bo coin'iieaced or prosecuted 
Limitation of Buitsfor R^dust any pel ten for anythin-? done in pursii moo 

anytlimg done in imiHuanco of this Act, without to bUch pel sou a 

ot laoiith’s pf’ovioU'i notion in writing of tho intf n loci 

proceeding, ami of the caiHO tlu»reof, nor after iond* r of bufliehuit aiiie /Js, 
nor after the expiration of three moAithb from the accruai of the cause of 
suit or other proceeding.* 

59. The Local Govern merit shall have pow(*r to make rules eoiiBistent 

^ ^ , with this Act for the guidance of oHicers in all 

Fowor to nmko nilos. , . , a i • i? a i 

iuattt»rs coimccfccfl with les enforcement, and inaj, 

from time to time, alter and add to the rules so made. 

All such rules, alterations, and additions, shall, when sanctioned by the 
GoveuK>r-(4imcwal In Council, he published in the 
local o licial Gazette, and shall thereupon have the 
force of law.f 


Publication of rules. 


* Eepoaleii, »t> far an it rel itc'd to tbo hiuititioJi of suits, }>\ A*‘t 1\ of ls71 s 2. 
f Sue fehoBiugil null s, ! (tit *t , 7th Julv i*)rrs p fel'*. Bn ulbty i» itn flin^hny 

Gfothrnmtnf O ^ H'h Mti li 5 i> i-o Xnrth tu Ih junuw Ruicji, flfciftfiii 

JProPuices OaKite^ iSih Dctuaibvr Ib/o, p 1711. 




[ 197 ] 


THE HINDU WILLS ACT. 

NO. XXI. OP 1870. 


Received toe G. (S.’s Assent on toe 10th July 1R70. 

Afi AH to regnhte the WilJ'i of I/ivdiU, Jamas, H>kh% aad Buddhists in the 
Lower Provinces of Bengal and m the towns of iLadras and Bombag. 

Wheebas it is expedient to provide rules for the execution, attestation, 
revocation, revival, interpretation, and probate of 
the wills of Hindus, Jaiuas, Sikhs, and Buddhists 

ill tlie territories subject to the Lieutenant-Governor of Bengal and in the 
towns of Madras and Bombay , It is hereby enacted as follows •— 

, , 1 This Act may be called “ The Hindu Wills 

Short title jg70.» 


Short title 


2. The following portions of the Indian Sue- 

of Jamas, Sikhs, cession Act, 1865, namely, — 

and Buddhists. 

sections forty-six, forty-eight, forty-nine, fifty, fifty-one, fifty-five, and 
fifty-seven to seventy-seven (both inclusive), 

sections eighty-two, eighty-three, eighty-five, eighty-eight to one hundred 
and three (both inclusive), 

sections one hundred and six to one hundred and seventy-seven (both 
inclusive), 

sections one hundred and seventy-nine to one hundred and eight-nine 
(both inclusive), 

sections one hundred and ninety-one to one hundred and ninety-nine 
(both inclusive), 

so much of Parts XXX. and XXXL as relates to grants of probate* 
and letters of administration with the ^^ill annexed, and 

Parts XXXIII to XL. (both inclusive), so far as they relate to an 
executor and an administrator with the will annexed, 

shall, not^Mthstanding anything contained in section three hundred and 
thirty one of the said Act, apply — 

(a) to all wills and codicils made by any Hindii, Jaina, Sikh, or Bud- 
dlust, on or after the first day of Scptem!>er one 
thousand eight hundred and seventy, within the 
said territories or the local limits of the ordinary original civil jurisdiction 
of the High Courts of J udicatur® at Madras and Bombay ; and 

(h) to all such wills and codicils made outside those territories and 
limits, so far as relates to immoveable property situated within those terri- 
tories or limits ; 

Provisos Provided that marriage shall not revoke 

any such will or codicil : 


Provisom 


* Tliis makes **th0 pro'bate oTideuc© against all poisons, oxocutou, or others infcerostei 

tinder the will.” — 8 Bong. 208, 220. 
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And that nothing herein contained shall anthorke a testator to herpiealfi 
property which he could not have alienated i7iteT or to tlepri\e any 

persons of any right of maintenance of which, bat for section two of this 
Act, he could not deprive them by will : 

And that nothing herein contained shall vest in the exeeiitor or adminis- 
trator with the will annexed of a deceased poiMOii any property wliiefi 
such person could not have alienated inter vivon : 

And that nothing herein contained shall alFeci any law of adoption or 
intestate succession : 

And that nothing herein contained shall authorize any Hindil, ditinii, 
Sikh, or Buddhist to create in property any interest which he cotikl imt Irivo 
created before the first day of September one thousand eight liundrtifl and 
seventy. 

4. On and from that day, section two of Bengal R^^gulition V, of i7!ID 

^ shall be repealed so far as n»la!es to the eteciitors 

Partial repeal of Bengal . , i \r \ ! t i -t 

Begulation V. of 1799, sec- of persons who are not Muhiminao ois, out aie siifi- 

tionk ject to the jurisdiction of a Ih^triri (jourt in the 

territories subject to the Lieutenant Governor of ih ngaL 

5. Nothing contained in this Act shall affeei tln^ right'^, diitiw, atn! pri- 
Saving of riglita of Admi- vileges of the xldnnuistrators (General of Bengal, 

ni'^trator-General Madras, and Bombay, respectively.* 

6 . In this Act and in the said sections and Farts of the Indian Hneces- 

^ ^ , sion Act all words ch^fined in seetion three of tho 

n erpre a lon-o aiise, same Act shall, unless there be something 

nant in the subject or context, be deemed to liave tlie same meaning as ilw 
said section three has attached to such woi’ds respectively. 

And in applying sections sixty-two, sixty-three, ninety-two, ninety-six, 

% ninety-eight, ninety-nine, one hundred, one hundred ant! one, tme imndrcti 
and two, one hundred and three, and one hundred and eighty-two, of the 
said Succession Act, to wills and codicils made under this Act, the worth 
“son” “sons,” “child,” and “children,” shall be det'med to inclmlo an 
adopted child ; and the word “ grandchildren” shall he fh*emt‘d to iiichule 
the children, whether adopted or natural-born, of a cliikl, whether a*h>pted 
or natural-born; and the expression “daughter-in-law” shall lit* tieemed to 
include the wife of an adopted son : 

And in making grants, under this Act, of lettera of administration with 
the will annexed, or with a copy of the will annexed, section Qim Imiidrccl 
and ninety-five of the said Succession Act shall be construed as if ihe words 
“ and in ease the Hindu Wills Act had not been passed” were added t!iert*to ; 
and section one hundred and ninety-eight of the said Buccessiou Act shall be 
construed as if, after the word “ intestate,” the words “ and the Hindil Wills 
Act had not been passed” were inserted ; and sections two hundrotl and thirty 
mA two hundred and thirty-one of the said Succession Act shall bo eoiislnifid 
words, “ if the Hindii Wilis Act had not been passed,” where added 
^ ttoifeio, Respectively. 
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THE BENGAL CIVIL COURTS ACT. 

NO. VI. OF 1871. 


Ekobived 0,-iL’s Assent on tub 10th February 1B7L 

Afi Aci to eotiholvhfe and amend the law Vfdatiny to the JDwirici and 
Hidmrdhmte Cinl CoarU in IknguL 

Whkeeah it is expedit'Ut to consolidate and amend the law relating to 
I he District and Huhordinate Civil Courts in the 
‘ territories respectively under the governments of 

the Li<‘utenant-CTOVornors of tlie Lower and North- Western Provinces of the 
Prebid(‘ncy of Fort William in Bengal ; It is hereby enacted as follows ; — 


CITAPTFR L 

PrEU’VIINARY. 


Short titlo. 


Local oxiont. 


1. Thia Act maybe called ‘‘The Bengal Civil 
Courts Act, 187L” 

It extends to the territories for the time being respectively tinder the 
governments of the said Lieutenant-Governors, 
except such portions thereof as for the time being 
are not subject to the ordinary juiisdiction of the High Courts, and except 
the Jh insi Division. 

Except this section and sections seventeen, twenty-nine, and thirty, 
Pirtial exclusion of Mu- nothing herein contained applies to Courts of Rmaii 
fassal Small Uaus© Coiuts. Causes established under Act No. XI. of 1865. 

2 . {Repealed hy Act XII. of ISIo.l 


CHAPTER TI 

Constitution of Civil Courts. 

3. The number of Di'^crict Judges to be appointed under this Act shall 

Numi.e. of Distuot Judges. to time, be altered, 

by the Local Go\ eminent. 

4. The number of Subordinate Judges and Alunsifs to be appointed 
Numhoi of Suboidmatc under tins Act in each district slmll be fix<‘d, and 

Jn and AIiuisiK may, from time to time, bc altered, by the Local 

(^o\(‘rnm< nt. 

5. Whenever the ofllce of Th&triet Judge or Subordinate Judge under 
Vacancies mDistnet I ud^^o- this Act is mu ant, or whenever the Govemor- 

®hipB Geneial in Council has sanctioned an increase of 

the number of District Judges or Subordinate Judges, the Local Government 
shall supply such vacancy, or appoint such additional District Judges or 
Suboidinato Judges, as the case may be. 

6. Whenever the office of a Munsif is vacant, or when the Governor- 
Vaoancw in Munsifsliips, l^eneral in Council has sanctioned an increase of 

the number of Munsifs, the High Court shall 
nominate such person as it thinks tit to be a Munsif, and the Local Govern- 
ment shall appoint him accordingly : 


! 


% 


m 
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Provided that the Local Government may, with the sanction of tho 
Governor-General in Ooxmcil, make rules as to the qimliiicatioiB of persons 
to be appointed to the office of Mnnsif under this Act ; and on such rales 
being made, no person shall be nominated to such office unless he possesses 
the qualffications required by the said rules. ^ , 

7. When the business pending before any District Judge requires the 

aid of Additional J udges for their* speedy iliKposal, 
Additional Judges Local Government may, upon the recomnK‘iKl‘* 

ation of the High Court, and subject to the sanction of the (rovernor- 
General in Council, appoint such Additional Judges as may be requisite. 

Buch Additional Judges shall perform any of the duties of a Dintricl 
Judge Tinder Chapter III. of this Act that the District Judge may, with the 
sanction of the High Court, assign to them, and in the performance of such 
duties they shall exercise the same powers as the District J inlge. 

8. In the event of the death of the District Judge, or of his being 

Tempoiary charge of District incapacitated by illness Or otlnpise for the pei- 
Judgeship formance of his duties, or of his absence* from tins 

station in which his Court is held, the Additional Judge, or, if there is no 
Additional Judge attached to such Court, the senior Bubordinate Judge of 
the district shall, without relinquishing his ordinary duties, assume charge 
of the Judge^s office, 

and shall discharge such of the current duties thereof as ^are conmnded 
with the filing of suits and appeals, the issue of processes, and the like 
functions, 

and shall continue in charge of the office until it is resumed by the 
District Judge or assumed by an officer duly appointed tiun to. 

9 . In the event of the death of a Suboulinate Judge, or of liis being 
Transfer of piocoeclmgs oir iucapacitated by illness or _ Otherwise for the pr- 

death, &c., of Suboidinato formance of his duties, or of his absence on h»a\e 
when no person is appointed to act for him, 

the District Judge may transfer all or any of the proceedings pending 
in the Court of such Subordinate Judge either to his own Court or to the 
Court of a Subordinate Judge (if any) under his control. 

All proceedings transferred under this section shall be disposed of as if 
they had been instituted in the Court to which they are so transferreti 

A District Judge, on the occurrence within his district of any \acancy 

Tempoiary charge of in the office of Munsif, may, pending the action of 
Munsifahip. the High Court under section six, appoint such 

person as he thinks fit to act in such office. 

And he shall forthwith report to the High Court the occurrence of 
every such vacancy and such appointment. 

Power to confer judicial 10* The Local Government may imost with 
powers on officeis m Kitch^r, the powers of any Court under this Act any 

tlie <3istrict of Kuchiir and the diMsiona 
of Assam, Chutia Nagpfir, and Kiich Bihilr, 

Hothing in sections three to nine (inclusive), thirty 4 wo, thirty- three, 
wdi thirty “four, applies to any such officer. But all the other provisions of 
this Act apply, mtitafis mutaTiclis^ to officers so invested. 

, The general control over all the Civil Courts in any district is 
o| Civil Courts in vested in the District Judge, but subj#gt»to the 
superintendence of the High Court* 


♦ /SW. Eead * its.* 
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Seals of Courts. 


Am TI] 

12. The present Judges of the Zila Cotarts, Additional Judges, Suh« 
w 4 . A/ir!ifmn«i ordiimto Judgos, Slid Mtmsifs, shall be deemed to 

auSl>Sdmata Judges &uA have been duly appointed to the oiices the ckties 
Muusifs, of which they have respectively discharged, and 

shall be the First District Judges, Additional Judges, Subordinate Judges, 
and Mnnsifs under this Act. 

lS,^[Eepeakd hy Act X of 1378.] 

14 Every Court under this Act shall use a seal of such form and 
dimensions as are for the time being p^*escribeJ 
by the Local Government. 

15. Every District JxKlge, Additional Judge, Subordinate Judge, and 
Judges and Munsifs doomed M unsif under this Act, shall be deemed to be a 

Cwil Courts. Civil Court within the meaning of the Code of 

Civil Procedure and of this Act. 

16. The Local Government may fix, and from time to time alter, the 

^ place or places at which any Coitrt under this Act 

Power to fix sites of Courts. lu<ld 

17. Subject to such orders as may from time to time be issued by the 

Governor-General in Cuimcil, the High Court 
Vacation. shall prepare a list of days to be observed in each 

year as closO holidays in the Courts subordinate thereto. 

Such iist shall be published in the local official Gazette, and the said 
days shall bo observed accordingly. 


CHAPTER HI 
Orbinaey Jurisdiction. 

18. The Local Government shall fix, and may from time to time vary, 

^ Power to fix local limits of the. local limits of the jurisdiction of any Civil 
jurisdiction. Court under this Act : 

Provided that, where more than one Subordinate Judge is appointed 
to any district, and where more than one Munsif is appointed to any munsiff, 
the Judge of the District Court may assign to each such Subordinate Judge 
or Munsif, the local limits of his particular jurisdiction within such district 
or munsifi as the case may be. 

The present local limits of the jurisdiction of every Civil Court (other 
than the High Court) shall be deemed to be fixed under this Act. 

19. The jurisdiction of a District Judge or Subordinate Judge extends, 

Extent of original jurisdic *0 provisions in tlic Code of Civil Pro- 

tiou of District or Sub- cedure, section six,* to all original suits cognizablet 
ordmate Judge. by the Civil Court, 

20. The jurisdiction of a Munsif extends to all like suits in which the 
Extent ol Muikfs junsdic- amount or value of the subject-matter in dispute| 

tiou. does not exceed one thousand rupees. 

21. Appeals from the decrees and orders of District Judges and Addi- 
Appmh'^M District and tional Judges shall, when such appeals are allowed 

Admtiofial lu%es. by law, He to the High Court. 


* t.&, sections W and 25 of Act XIV. of 188^1 
f for the time being. 
t 18 Su^. C, R 268— 
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22. Appeals from the decrees and orders of Biihordmate Judges and 
Appeals from Subordinate Miiiisifs shall, vdieu such appeals are allowed l>y 

Judges and Munsifs. law, lie to the District Judge, except where the 

amount or value of the subject-matter in dispute exceeds five thousand 
rupees, in which case the appeal shall lie to the High Court : 

Provided that the High Court may, from time to time, with the previ- 
ous sanction of the Local Gev eminent, order that all appeals from the 
decrees and orders of any Munsif shall be pt’cdVrrcd to the Court of such 
Subordinate Judge as may be mentioned in the order, and such appeals shall 
thereupon he preferred accordingly. 

23 . — [Eepeahd by Act XIL of 1873.1 

24. Where, in any suit or procec‘ding, it is necessary for any Court 
Certain dGcisions to be ac- under this Act to decide any question regarding 

cording to natno law. succession, inheritance, marriage, or easte, or any 

religious usage or institution, the IVJulmnmtadan law in eases where tlio 
parties are Muhammadans, and tlu‘ Hindu law in eases uhere the parties aro 
Hinchis, shall form the rule of d(‘cision, except in so far as such law has, by 
legislative enactment, been altered or abolished. 

In cases not provided for by the former part of this section, or by any 
other law for the time being in force, the Court shall act according to Justice*, 
equity, and good conscience. 

25. Ho Munsif, Subordinate Judge, Additional Judge, or District Judge 
Judges not to try suits in £,hall txy any suit in which he is a party or person- 

which they are intcicbted. ally interested, or shall adjiulicate upon any pro- 
ceeding connected with, or arising out of, such suit. 

No Subordinate Judge, Additional Judge, or District Judge shall try 
any appeal against a decree or order passed by himself in anotlier capacity. 

When any such suit, proceeding, or appeal comes before any such 
Munsif, Subordinate Judge, Additional Judge, or District Judge, he shall 
forthwith transmit the whole record of the ease to the Court to w‘hit‘h ho is 
immediately subordinate, with a report of the circumstances attcuicling the 
reference. 

The superior Court shall thereupon dispose of tlie case in the manner 
prescribed by the Code of Civil Procedure, section six."*" 

Nothing in the last preceding clause of this section shall be cleeim*d to 
affect the extraordinary original civil jurisdiction of tlie High Court, 


CHAPTER IT. 

BpECIAL JURISDICriOH. 

26. Every District Judge may from time to time, subject to the orders 
power to refer to Subor- High Court, I'cfer to any Sisiihordinato 

Judges appeals from Judge under his control any appeals pending before 

him from tlio deeisiors of Muii&ifs ; and such 
Judge shall hear and dispose of sucli appeals accordingly. 
Ittptrfcfe Judge may withdraw any appeals so referred, and hear 
dispose of appeals so withdrawn. 

'if f i- ... -^i- .. ■ M.. • TV-I, I it. - :i I I- ■ r; '!■' . 

* Ifow Act XIV. of 1882 , s. 25 . 
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27. The High Court may from time to time, by order, authorize any 
. f Q 1 Hist rict Judge to transfer to a Bubordinate Judge 

Jud^^or^Munsif ofTppeah under his control app(‘Hls from orders of Muiisifs 
and prooBQMm& pondipg preferred liiKler the Cocle of Civil Procedure, sec- 

before l)ialriot Judge. 232^ 357^ 

Act XXII L of 1861, section 1 1.* 

The High Court may also from time to time, by order, authorize any 
District Judge to transfer to a Bubordinat(‘ Judge or Munsif under the 
control of such District Judge any of the proceed iiigs m*xt henunafier men- 
tioned, or any class of such proceedings speeith'd in such order, and ikm 
pending, or thereafter instituted, before such District Judge. 

The proceedings referred to in the second clause of this section are the 
following (that is to say), — 

(L) Proceedings under Bengal Begulation V., 1709 {to limit the inter- 
fermwe of ike Zita ami Citij Courts of Dhodnl AiWat ia the execution of 
wills and ad mi nht ration to the estates of persmi^ djilmj intehfafc), 

(2.) Proceedings under Act Ko. XL. of 18r)8(y?>r making heifer pro* 
msiofh for the care if the persons and propertg of minors In the Preslftencg qf 
Fort William in Bengal), or Act No. IX. of 1801 {to amend the law relating 
to minors), 

(3.) Claims to attached property under the Code of Civil Procedure, 
section 278. 

(4.) Applications by judgment-debtors under section 344 of the same 
Code. 

(5.) Applications to file awards under section 52.> of the same Code. 

(6.) Applicatioi’is for permission to sue or aj^peal as a pauper. 

(7.) Applications for certihcates uiidfT Act No. XXVil. of 1800 (/or • 
facilitating the collection of debts on successions, and for the securitg of parties 
paying debts to the representatives of def^eased persons). 

The District Judge may withdraw any proceedings so transferred, and 
may either himself dispose of them, or, with the sanction of the High Court, 
transfer them to any other Bubordinate J uclge or Munsif under his control. 

23. Subject to the provisions of the last clause of section tventy-seveii, 
Disposal of proceedmgs so all proceedings transfiured under the second clause 
transferred. of the Same section shall be disposed of hy the 

Subordinate Judge or Munsif (as the case may be) according to the rules 
prescribed for the guidance of District Judges in like casts : 

Provided that an appeal from tlie order of the Buborclinate Judge or 
Munsif in such cases shall lie to the District Judge, 

An appeal from his order thereon shall lie to the* High Court if an ap- 
peal from the decision of the J udge in such proeoediugs is allowed by the 
law in force for the time being, 

29. The Local Government may invest, within such local limits as it 
Powor to invest Subor- fi’Gm time to time appoints, any Subordinate Judge 
dinat©^ Judges with imalJ with the jurisdiction of a Judge of a Court of 
muse jurisdiction. Small Causes for the trial of suits cognizable by 

iBuch Courts up to the amount of live hundred rupees, and any Munsif with 

* Thou© j^ppeals are now preferred, respectively, undor Act XIV. of 1882, section 333 
(=Act Vlll. of 1859, section 231), and under the same Act, section 5S8, cliU'.o f) (an to orders 
rejectittg plaints), clause 8 {as to orders rejoctmg applications under section 10^ to set aside 
diBroissals of suits), clause 11 (as to questions arising in execution of devirces), elaiwo Id fas to 
orders confirming or setting aside sajes) and clause 24 {as to orders, 1, to give tmil for appear^ 
i*g, 2, for the attachment of proi)erty before judgment, and 3, granting injunctions). 



mmAL Civih covum 



m 


imh 


similar jurisdiction up to the amount of fifty rupees ; and maj, whenever it 
thinks fit, withdraw such jurisdiction from the Subordinate Judge or Munsif 
so invested, 

SO. Section 51 of Act No. XL of 1865 (fo cmBdidftte md mumd ih 9 
AtHendinent of Act No XI relating to Courts of Hmall Causes hegmd fhe 

of 1865. local limits oj the ordhumj imgimd cirii jurisdic- 

tion oj the High Courts of Judicature) shall bo read as if, for the wmrds 
Principal Sadr Amin,” the words “ Subordinate J uclge ” were substituted. 


CHAPTEB Y. 

Mispeazanck. 

31. Any District Judge, Additional Judge, Subordinate Judge, or 
Suspension or removal of Munsif, may, for any misconduct, !>c‘ suspended or 
^ Judges. removed by the Local (lov( rnuient. 

Suspension of Subordinate 32. The High Court may, it sees 

urgent necessity for so doing, Buspeiu! aiij HiiWr» 
dinate Judge under its control. 

Whenever the High Court exercises this power, it shall forthwith 
report to the Local Government the cii cum stances of the susp(»i]iHion, and 
the Local Government shall make such order thereon as it thinks tit. 

Suspension of Hunsifs by 33. The High Court may appoint a com- 
Eigb Oomij. mission for enquiring into the alk gee! misconduct 

of any Munsif. 

On receiving the report of the result of any such enquiry, the High 
Court may, if it thinks fit, remo've the Munsif from ofiite, or suspend luin, 
or reduce him to a lower grade. 

The provisions of Act No. XXXYII of 1850 {for regahting enquiries 
mto the behaviour of ptcblio servants) shall apply to enquires under this 
section, the powers conferred by that xict on the Government being exer- 
cised by the High Court. 

The High Court may also, previous to the appointment of such com- 
mission, suspend any Munsif pending the result of the enquiry. 

The High Court may, without appointing any such commission, remove 
or suspend any Munsif, or reduce him to a lower grade. 

34. Any District Judge may, whenever he sees urgent necessity 
Suspension of Munsifs by for SO doing, suspend from office any I^Iuiisif under 
Distuct Judge ^ ^ his control. 

Whenever a District Judge suspends from office any such Munsif, he 
shall forthwith send to the High Court a full report of the cireu instances 
of the suspension, together with the evidence, if any, and the High Court 
shall make such order thereon as it thinks fit. 

CHAPTER YT. 

Ministerial Officers. 

35* The Judges of the District Courts shall appoint the ministerial 
asid removal officers of such Courts, and, subject only to the 
of Di^ general control of the Local Government, the 
^ Judges may remove or suspend such 

ai aipiDimii exceeding one month^s salary. 
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36. The ministerial officers of the Courts of Subordinate J udges and 
Appcintmant and removal Munsifs shall be nominated and appointed by 

of mimstmal officers of Subor- those Courts respectively, subject to the approval 
Uinat© Judges and Munsifa of the District Judge within, whose jurisdiction 

such Courts are situate. 

Every such Court may, by order, remove or suspend from oMce, or 
Power to punkh such offi- fine in an amount not exceeding one month 
cers. * salary, any of its ministerial oliicers who is guilty 

of any misconduct or neglect in the performance of the duties of his office. 
And the District Judge, subject only to the general control of the Local 
Government, may, on appeal or otherwise, reverse or modify every such 
order. 

The District Judge, within whose jurisdiction such Court is situate, 
may, by order, suspend or remove any such ministerial officer.* 

Nothing in this section or in section thirty-five shall exempt the offender 
from any penal or other consequences to which he may bo liable under any 
other law in force for the time being. 

37. The Local Government may, at the instance of the District Judge, 
Transfer of ministerial offi- transfer from any Court in the teiTitori(‘S subject 

to such Government, to any other Court in the 
same territories, all or any of the ministerial officers of such J uclge or of any 
Subordinate J udge or Munsif under his control. 

The District Judge may transfer all or any of the ministerial officers of 
any Court under his control to any other such Court, 

38. Any fine imposed under this chapter shall, if the order imposing 
it so directs, be recovered by deduction from the 
offender’s salary. 


Becovery of finos. 


* Seo Act XIX. of 1877. 
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THE INDIAN EVIDENCE ACT. 

NO. I. OF 1873. 


Recbived toe G.-G/s Assent on tub 15tii Makoii 1872* 


WoBREAS it is expedient to consolidate^ define, and amend the Law of 
Evidence ; It is herehy enacted as follows 


Preamble. 


PART I.~RELEVAKCY OF FACTS. 


Short title. 


Extent. 


Repeal of enactments. 


Chapter I.-~-PEBLmiNARy. 

1, Tins Act may be called ‘^The Indian 
Evidence Act, 1872 

It extends to the whole of British India,* and applies to all judicial 
proceodini*s in or before any Court, including 
Courts Maitial,t but not to aiiidavits presented to 
any Court or officer, nor to proceedings before an arbitrator ; 

Cummoncewont of Act , ^ 

of September 1872. 

2. On and from that day the following laws 
shall be repealed : — 

(1 ) All rules of evidtaice not contained in any Statute, Act, or Regula- 
tioB in force in any part of British India . 

(2 ) such rules, laws, and regulations as have acquired the force of 
law under the twenty-fifth section of ‘The Indian Councils’ Act, 1861,’ in 
so far as they relate to any ukatter herein provided for ; and 

(3 ) The enactments mentioned in the schedule hereto, to the extent 
specified in the third column of the said schedule. 

But nothing Inu’cin contained shall be deemed to affect any provision 
of any Statute, Act, or Regulation in force in any part of British India, 
and not hereby expressly repealed. 

3. In this Avt the following w^oi ch and expressions arc used in the follow- 
ing senses, unless a contrary intention appears from 
the context : — 

“Court” includes all Judges and Magistrates 
and all persons, except arbitrators, legally author- 
ized to take evidence. 


I ntorpretation-clauae. 


“Court.” 


♦ It ban been appliocl to the Ilaklai^biCd Asaigncd Bistnet'i and the Cantonment of Sikan- 
ciar£b£d. — Formi^fn Department, No bOJ, dated May 2, 1S72. 

t This IS repealed, as to European Courts Martial, by the Mutiny Act : “No Court Martial 
shall, m respect of the conduct of its proceeding:, or the i©co}>tion or rejection of evidence, 
be subject to tlie provisions of the ‘ Indian Evidence Act, 1872,’ or any Act of any Eegisia* 
tui’e, other than the Parliament of the United Kingdom.” — Vic., c. 7, s. 101. 
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*^Fact/’ Fact^^ means and inclndes — 

(1) any thing, state of things, or relation of things, capable of being 
perceived by the senses ^ 

(2) any mental condition of which any person is conscious. 

lllustmtitmB, 

(a.) That there are certain objects arranged in a certain onler in a certain place, 
is a fact. 

(5.) That a man heard or saw something, is a fact. 

(c ) That a man said certain words, is a fact. ... * ^ 

(d.) That a man bolds a certain opinion, has a certain intention, acts in good 
faith or fraudulently, or uses a particular word in a particular sense, or is or was at a 
specified time conscious of a particular sensation, is a fact. 

(< 3 .) That a man has a certain reputation, is a fact 

One fact is said to be relevant to another when the one eonnectecl 
with the other in any of the %\ays n‘ferrecl to in. 
the provisions of this Act relating to the relevancy 

of facts. 

The expression “ facts in issue means and 
includes — 

any fact from which, either by itself or in connection with other facts, 
the existence, non-existence, nature, or extent of any right, liability, or dis- 
abyity, asserted or denied in any suit or proceeding, necessarily follows. 

Explmmtion, — Whenever, under the provisions of the law for the timo 
being in force relating to Civil Procedure, any Court records an issue of fact, 
the fact to be asserted or denied in the answ’er to such issue is a fact in issue. 


“ Belevant.” 
Facts in issue.” 



Illustratiom. 

A is accused of tbe murder of B. 

At his trial the following facts may be in issue : — 

That A caused B*s death ; 

That A intended to cause B’s death ; 

That A had received grave and sudden provocation from B ; 

That A, at the time of doing the act which canned B’s death, was, by reason of 
unsoundness of mind, incapable of knowing its nature. 

“ Document ” means any matter expressed or described upon any Bubstanee 
**Bocumeut.” means of letters, figures, or marks, or by more 

than one of those means, intended to be used, or 
which may be used, for the purpose of recording that matter. 

IUust7'afio7’i$, 


A writing is a document : 

Woids printed, lithogiaphed, or photographed, are documents : 

A map or plan is a document : 

An inscription on a metal plate or stone is a document : 

A caricature is a document 

«^lTidence.” «« Evidence ” means and includes-— 

p Q-) statements which the Court permits or requires to be made bef<n« 
nif Vi^esses, in relation to matters of fact under inquiry ; 
statements are called oral evidence : 

^ produced for the inspection of the Court ; 

sm® art calltd documentary evidenoa 


i 
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A fact is said to be proved when, after consideiing the matters before 
P oved ” Conrt either believes it to exist, or considers 

“ its existence so probable that a prudent man ought, 

under the circumstaiices of the particular case, to act upon the supposition 
that it exists. 

A fact is said to be disproved when, after considering the matters before 
‘^Bis-jrovod ” Court either believes that it does not exist, 

^ ' or considers its non-exist<i! ‘ so probable that a 

prudent man ought, under the circumstances of the particular case, to act 
upon the supposition that it does not exist. 

A fact is said not to he proved when it is 
» Not proved. ^ neither proved nor aisprovorl. 

A Whenever is is provided by this Act tliat the Court may presume a 
“ May presumo.” either regard such fact as proved, 

unless and until it is disproved, or may call for 
proof of it : 

Whenever it is directed by this Act that the Co irt shall presume a fact, 
‘‘Shall prosumo.” regard such fact as proved, uuh‘.ss and until 

it is disproved : 

When one fact is declared by this Act to be conclusive proof of another, 
“ Conclusive proof.” the Court shall, on proof of the one fact, regard 

the other as proved, and shall not allow evidence 
to be given for the purpose of disproving it. 


Chapter JI. — Op the Belevancy op Facts. 

5 . Evidence may be given in any suit or proceeding of the existence 
Evidence may be given non-existence of every fact in issue and of such 

of facts in issue and rele- other facts as are hereinafter declared to be rele- 
vant facts, vant, and of no others. 

Ex 2 ')lcination. — ^This section shall not enable any person to give evidence 
of a fact which he is disentitled to prove by any provision of the law for the 
time being in force relating to Civil Procedure. 

Illustrations^ 

(a.) A is tried for the murder of B by beating him with a club with the 
intention of causing his death. 

At A’a tri.il the following facts are in issue — 

A’s boating B with the club ; 

A’s causing B's death by such beating ; 

A^s intention to cause B's death. 

(A) A suitor does not bring with him, and have in readiness for prodon fui 
at the first hearing of the case, a bond on which he relies. This section does not 
enable him to produce the bond or prove its contents at a subsequent stage of the 
proceedings, otherwise than in accordance with the conditions prescribed by the 
Code of Civil Procedure, 

6. Facts which, though not in issue, are so connected with a fact in issue 
Relevancy of facts forming as to form part of the same transaction, are rele- 

part of same ti\uisaotion. vant, whether they occurred at the same time and 

place, or at different times and places. 

lilmtraiions, 

(<*.) A is accused of the murder of B by heating him. Whatever was said 
or done by A or B or the bystanders at the beating, or so shortly before or after it 
as to form part of the transaction, is a relevant fact. 
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i! no-suiist tho Oueen by takiiiR part in an armed 

(/?.) A is nwiMal of w< ^ f . troop*? an‘ aitfU'kiHl, and jxaok are 
insmTection in which c‘ . i f ip relevant, m founini^ part of the 

j,, nt.r.il tiniiMctior '""“ ' f leitm' pa.t of a oonTapondeiice. 

(c.) .A 1 luihn, io the Mihitd ont ol %vh!ch llic liWl inoBe, 

S:,Vl'o;,.I:;';‘;':a:t 0 l .Wch-il iacoutanu..!,..,. n.!«vuntfaeta, 

tlioitgli Uu\ ordeiwl from B wore dolivcmlto 

TvSi-oaiate am...o.ivo.y. KaoB 

delivery ia a relevant fact. . „ eiloi't, iniiiiciliato or othor- 

7. Facts whiclr are facts in issues or a hich 

Facts wliicli .aro occasion, j -t,., . thp Htate of thinf-H under whuth thi'y 

S’ "■ “ Sieved, or Mliich allbnled an oj.portuuity for 

their occurrence or transaction, arc rcdinant 

Illuiiirafhilii, 

(oO wfnt to ii fainvitli moiioy in liia 

persons, arc relevant. . , ,, 

'v " " 

murder was c(>nimitted, are relevant iacts* 

Ti\?oTl^“hiut1Xu aserihclto p-m., n„d hahits of 

t l for the admimstration uf po.sou, are 

8 Any fact is redevant which shows or eoii- 
pS?orC?SSni situtes a motive or preparation for any fact in 

luct. issue, or relc\ ant tact 

The conduct of any party, or of any agent to any party, to any suit or 
proceeding, in reference to such suit or proceeding, or m reference to fa'-* 
Kue therein or relevant thereto, and the conduct of any person an olienue 
aaaSst whom is the subject of any proceeding, is relevant, it sueh conduct 
influences or is influenced by any fact in issue or relevant tact, and whether 

“ itS"«S“'?ond-" i» «,i. d».. ,»t 

Statements, unless those statements accompaaiy and explain acts othei than 
statements ; but this explanation is not to ali'cct the relevancy of statements 

under aiiv other section of this Act, ^ 

JExJanatiM 2.-When the conduct of any person is relevant, any 
statement made to him or in his presence and healing, -v^lueh fah*cib such con- 
duct, is relevant. 

lllmtratiom* 

(a^ A is tried for the murder of B. ^ ^ i it. t ti 

The facts that A murdered 0, that B kne%v that A had munlered C, and that B 
had tried to extort mouey from A by threateuiug to make his kuowleilge public, ara 

. A sues B upon a bond for the payment of money. B deniea the making of 

. ^^^^Iltfacstthat, atthe time when the bond was alleged to be mad#, B required 
jGUOuey te a partfetite purpose, is relevant. ^ 

^ icX A fa %M fot the murder of B by poison. . ^ 

- TO faci'tiai h#for# thu death of B, A procured poison simik r to that wbxcn 
was administered to B, is relevant. 


I 
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(d,) The qiteBtlon is, whether a certain document h the will of A 
The facte tliat, not before the date of the iilh‘ge<l will, A unde inquiry 
into matterB to which tilt* iirtwinions oC the nlh'gcd t^ill rehte, that he coriBolted 
vakiln in reference to making the wilh anil that he caimed drafts of other wiIIb to 
be prepared, of whicli he did not approve, are relevant* 

(a.) A is accused of a crime* 

The facts that, either before, or at the time of, or after the alleged erituc, A 
provided evidence wddeii would tend to give to the facts of tlie ease an appearance 
favotirable to himMclf, or that he destroyed or eonce.derl evidence*, (W prexenterl tho 
presence or proennal the absence of persons who might have been witnesses, or 
suborned piwsons to givt* fake evidence respeeting it, are relevant. 

(/.) The question is, wludlur A roldmii B. 

The facts that, after B was roi»hed, 0 said in Ate presence, ^ The police are 
coming to look for the man who rohlied B,’ and that inimc<liatcly afterwanlH A ran 
away, are relevant* 

(//,) The (|U(‘Klion is, wludlier A owes B rupees lO.OOO. 

The facts thit A asked 0 to hmd him money, and that D said to 0 in Ate pre- 
sence am! hearing, ' I advise* 3011 not to trust A, for he owe^ B KhtHlO rupees,^ and 
that A went awa} wilhour makimr an^’ answi r, aie r< levant facts. 

(h.) Th(‘ question is, wh(*t}u‘r A committed a eriine. 

The fact tliat A ai^seonded after rectiv ing a h‘tter \\arning hhn that imptiry 
was being made for tin* ciimmal, and the contents of the lefti r, are relevant. 

(?.) A is accused of <i eiime. 

The facts tint, after the emmnission of tin* alleged crime, lie absconded, or was 
in poBs< ssion of property or the proceeds of properU’’ «icqnired by the crime, or 
attcmipted to conceal things which were or might have been msed in committing it, 
arc relevant. 

(/.) The question is, whether A was ravished. 

The facts that, ^ho^tly after tie* alleged ripe, she made a complaint relating to 
the crime, the circumst.uices under which, and the terms in which, tho complaint 
was made, are relevant. 

The fact tliat, witliout making a complaint, she sdid that she had been ravished, 
is not lelevant as conduct under this section, though it may be rcie\ant — 
as a dying declaration under c«eciion 32, clause ( 1 ), or 
as corroborative evidence under section 157. 

(Ic.) The question is, whether A wa« robbed. 

Tile fact that, soon after the alleged robbi ry, he made a complaint reliting to 
the olience, the circumstances o^der which, and tho terms in which, tin* ct>mplaijit 
w^as made, are relevant. 

The fact tliat he sail! he liad lu'cn robbed, withoiP making an\ complaint, is 
not relevant as conduct under tins section, tlioui;h it may be rele\ ant— 
as a dying declaration under section 32, chuse (1), or 
m corrohoiaii\ e eviiicnci under section 157. 

9. Facts necessary to explain or introduce a fact in is-.ue or ridevant 
Facts necessary to ex- which support or rebut an inference 

plain or introduce relevant suggi"st(*<l by a fa 't in issue or rtdevant faet, or 
which establish the identity of any tiling or person 
whose identity is relevant, or iix the iiun* or jdaoe at which any fact in issue 
or relevant fact happened, or whicli slnnv the relation of parties by whom 
any such fact was transacted, are relevant in so far as they are necessary for 
that purpose. 

lUuslratiom* 

(a ) The question is, whether a gi\en dnenmeut is the will of A. 

The state of Ate pioperiy aud of his family at the date of the alleged will 
may bo relevant facta. 

(k) A sues B for a libel imputing disgraceful coiulnet to A ; B affirms that 
the matter alleged to be libellous is true. 

The position and relations of the paities at the time when the libel was piib- 
, Jishod may be relevant facts as introductory to the facte in issue. 
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The particulars of a dispute between A and B about a matter imcormeoted ^utfj 
the alles^ed libel are irrelevaut, thon^?b the fact that there was a dispote mix} be 
relevant if it atfected the lelations between A and B» 

(c.) A is accused of a criine. t i ^ i 

The fact that, soon after the commission of the crime, A abscoiMltnl from hw 
house, is lelevant, under section 8, as conduct siibsec|uent to and affected by facdn 
In issue. 

The fact that, at the time when he left home, he^ had smhkm and urgent 
business, at the place to which he went, is relevant as tending to expLiin the fact 
that he left home suMenly. 

The details of the business on which he loft are not rcdevant, exeepi m ho far 
as they are necessary to show that the business was sudden and nigent. 

(d.) A sues B for inducing 0 to brnak a contract of service made by him \ulii 
A, 0, on leaving A’s service, says to A, ‘I am Ic.uing you because B bn made me 
a better offer.’ This statement is a relevant fact as explanatory of CJ’s eondimt, 
which is relevant as a fact in issue. 

(e.) A, accused of theft, is seen to give the stolen prop* rty to lb w seen to 
give it to A’s wife. B says, as be delivers it, ‘ A says }ou aie to bid* tbrnd B*» 
Statement is relevant as explanatory of a fact wduch is part of the tiaioaetnm, 

(/) A is tried for a riot, and is proved to lave tiiarchcd a! tie* In* id id a mob. 
The cries of the mob are relevant as explanatoiy of the ndmt t>i the liaiH* 
action. 

10 . Where there is reasonable ground to bolievt* that two mou^ 
Things said or done by persons have conspired to-diier t<_. coimnit an 
conspirator in reference to offence or ail actioiialdc w Fong, aity thing .Mi id, d«n<*, 
common design. written by any one of such pt rsons in n fon mo 

to their common intention, after the time whmi such intention wnis first 
entertained by any one of them, is a relevant fact as airainst eaidi of the 
persons believed to be so conspiring, as well for the purpose of pruning tho 
existence of the conspiracy as for the purpose of show Ing that any sucii 
person was a party to it. 

Ulusiraiion. 


Beasonable ground exists for believing that A has joineil in a vom^^hmy to 
wage war against the Queen. 

The facts that B procured arms in Europe for the piir|wse of tit tonspiracy, CJ 
collected money in Calcutta for a like object, D persuaded persons to join the con- 
spiracy in Bombay, E published writings advocating the objt ct in \ ie\^ at Agri, am! 
F transmitted from Delhi to G at Cabnl the money which Chad collected at Calcutta^ 
and the contents of a letter written by H giving an account of the ^•onspir}l( y, are 
each lelevant, both to prove the existence of the conspiracy, and to punc A’s coni” 
plicity m it, although he may have been ignoiant of all of thcim and aUhougb tlio 
jiersons by whom they were done wc’c htrangers to him, am! uhhmigh they may 
have taken place before he joined the conspiiacy or after he left it. 

When facts not otherwise 11 . Facts not otherwise relevant are relo- 
relevant become relevant. vant 

(1) if they are inconsistent with any fact in issue or reknnnt fact ; 

(2) if by themselves or in connection with other facts they make the 
existence or non-existence of any fact in issue or relevant fact higlily pro- 
bable or improbable * 

Illustrations* 


The question is, whether A committed a crime at Calciitiaon a certain clay. 
TTOfact that, on that diy, A was at Lahore, is relevant, 

A when the crime was committed, A was al a dislanee 

gomwnigCPe tvhet^it was commi^^^ which would render it highly iinpobabi©, 
though not jmpowble, that ha committed it, is relevant. 


* 11 Bomb, m 
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(5,) The ie, wlietbor A committed a crime* 

The circiim«tanceB are such tliat the ciinie rnnst have been committefl either by 
A, B, Oj or D. Every fact which shows that the crime could have b«^en commitfed 
by no one else, and that it was not committed by either B, C» or D, is relevant. 

12* In suits in which damages are claimed, 
any fact which will enable the Court to determine 
the amount of damages which ought to be awarded 
is relevant. 

13. Where the question is as to the existence 
of any right or custom, the following facts are 
rehivant — 


In stiits for danitage^, facts 
tcndirif? to oimblo Court to 
dotormino amount are role- 
tan t. 

Facts relevant when light 
or eustom is in question. 


(a.) Any transaction by which the right or custom in question was creat{*d, 
claimed, modified, recogui/ed, asserted, or denied, or which was inconsistent 
with its exist<‘nce ; 

(5.) Particular instances in which the right or custom was claimed, 
recognized, or exercised, or in which its exercise was disputed, asserted, 
or departed from. 


lUuHtraiion. 


The quistiou is, whether A has a right to a fishery. A dei‘d c<mf(U*ii!ig the 
fishery on A% aiicesttus, a mortgage of the tishery by A’s father, a subst queiit 
giant of the ti^lur} by A’s father irrecoueiUble with the mortgage, parUeuIar 
instances in which A's father exerciseil the right, or in winch the exercibo of the 
right WMS htopped by AS neighbours, are relevant facts. 

14 Facts showing the existence of any state of mind — such as inten- 
Facts showing existeiieo of knowledge, good faith, negligence, rashness, 

Btato of mind, or of body, or ill-will, or good-will towards any particular person, 
bodily feolmg. oj. showing the existence of any state of body or 

bodily feeling — are relevant, when the existence of any such state of mind, 
or body, or bodily feeling, is in issue or relevant. 

Ej'plmmtion . — A fact relevant as showing the existence of a relevant 
state of mind must show that it exists, not generally, but in reference to 
the particular matter in question. 


Illustrations. 

(a ) A is accused of receiving stolen goods knowing them to be stolen. It is 
proved that he \vas in poNNession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other stolen 
articles, is relevant, as tending to show that he knew each and all of the articles of 
which he was in possession to be stolen. 

(h,) A is accused of fraudulently delivering to another porson a piece of counter- 
feit coin, which, at thf3 time wlien he delivered it, he kntnv to be counteifeb. 

The fact that at the tune of its delivery, A was posse «tsed of a number of other 
pieces of counterfeit coin, is relevant. 

(c.) A sues B for damage done by a dog of B^s, which B knew to be ferocious. 

The facts that tlie dog had previously bitten X, Y, and Z, and that they had 
made complaints to B, arc relevant. 

(d.) The question is, whether A, the acceptor of a bill of exchange, knew that 
the name of the payee w^as hetitious. 

The fact that A had accepted other bills drawn in tlio same manner before tliey 
could have been tiansmitted to him by the payee if the payee had been a real person, 
is relevant, as showing that A knew that the payee was a fictitious person. 

(e.) A is accused of defaming B by publishing an imputation intended to harm 
the reputation of B. 

The fact of previous publications by Arespecting B, showing ill-will on the pari 
of A towards B, is relevant, as proving A’s intention to harm B’s reputation by tho 
paiticukir publication in question. 


214 


ETIDENCE* 


[im% 


The facts that there was no previous quarrel between A aiuf B, mi4 lliul A 
repeated the matter complained of as he heard it, are relevant, as nlmwm^ A 
did not intend to harm the reputation of B. ^ i 

(/.) A is sued by B for fraudulently representm«r to B that U whh stilvcml, 
whereby B, being induced to trust 0, who was insolvent, suffererl Ions. 

The fact that, at the time when A represented 0 to he solveiif, t] was wnppMiA 
to be solvent by bis neighbours ami by persons dealing willi him, is n hnanf, m 
showing that A made the representation in gootl faith. 

(ff,) A is sued by B for the price of work done by B, upon a house of whieli A 
is owner, by the order of 0, a contractor. 

A’s defence is that B’s contract was with C. 

The fact that A paid C for the work in question is relevant, as proving that A 
did, in good faith, make over to C the marngement of the work in queslion, ho limt 
G was in a position to contract with B on G’h own aeemmt, and not ,h agent for A. 

(A.) A is accused of the dishonest misappropriation of pr«»pMrt \ whieh h,* Ihi| 
found, and the question is whether, when he appropriaUsl it, lu‘ belii ved In good 
faith that the real owner could not be foun<i. 


The fact that public notice of the loss of the propmdy had |m < n in flic 

place where A was, is relevant, as showing thit A did not, in good f dth, In liiwe 
the real owner of the property could not bo found. 

The fact that A knew, or had reason to believe, tint tin* notiof* w h 
fraudulently by 0, who had heard of the loss of the propoity, .uid v 1 lo sot 

up a false claim to it, is relevmt, as showing that the fact that A knew id tin 
did not disprove A’s good faith. 

(i.) A is charged with shooting at B with intent to kill him. In mder to hln»w 
A’s intent, the fact of A’s having previously shot at B may be pro\< i|. 

(y.) A is charged with sending threatening letter^ to B. 1 hit atoning left* rs 
previously sent by A to B may be proved, as ‘■‘bowing the iidmdion of the h 

(h) The question is, whether A has been guilty of eiiudU lowaitK B, his wdV, 

Expressions of their feeling towards each other .short!) btftue or afl«*r the 
alleged cruelty are relevant facts. 

(2.) The question is, whether A’s death was caused by poison. 

Statements made by A during his illness as to his symptom'* art* r* h van! fivis. 
(m.) The question is, what was the state of A ks health ,it the time wb n iin 
assurance on his life was effected. 


Statements made by A as to the state of his health Jit m* !H*ar the time in ques- 
tion are relevant facts. 

(w ) A sues B for negligence in providing him with a carriage fur lari nof 
reasonably fit for use, whereby A was injured. 


The fact that B’s attention was drawn on other occasi<ms to the ilefect id' lint 
particular carriage is relevant. 


The fact that B was habitually negligent about the carriages u hieli he let lo 
hire is irrelevant. 

(e.) A is tired for the murder of B by intentionally .sliooting him dead. 


The fact that A, on other occasions shot at B, is relevant, as hlmwiiig bis inten- 
tion to shoot B. 

The fact that A was in the habit of shooting at people with intent to minder 
them is irrelevant. 

(p.) A is tired for a crime. 

The fact that he said something indicating an intention to commit that parficmiar 
dTOC » relevant 


something indicating 
that class is irrelevant. 


a general clibposiiion to coiimiil 


I ^ ;v fhete is a quostion whether ati act was aceiclental or inteE- 

the fact that such act foriimcl part of a 
seri^ of similar occurrences, in each of which th« 
* ' pdtsott doing the adt Was concerned, is rticvant* 
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(ft.) A is fiffiwert of hnniing down hiK house in order to obtain money for 
wliirb it IS iii^^orrtL 

Tbo ffuiH tbfil A lived in sev<»ral houses sncceHsivel^^ each of which he insured, 
in t‘*H*h of which a fire nccmiod, and after each of which fires A received payment 
from a dilTerent inHiinmce-ollicc, are ndevunt, as tending to show that the fires were 
not accohnital. 

(b.) A is cmployul to receive money from the di‘btors of B. It is A’sduty to 
nmke enfrios in a hook ‘-hovine’ the nnnnints reetdved by him. He makes an entry 
showing that <iii a paitienlar iH»oasion he received less than he really did receive. 

The (fmwtion is whidhtu' this falM‘ entiy was aceithmid or intentional. 

The I acts that other imfries made hy A in the same book are false, and that 
the false entry is in ewh east* in favour of A, are rtdevant. 

(r.) A is aecuseil of fruuduleiUly delivering to B a eoimterfeit rupee. 

Tlie qiiesliHii is win tin r tln‘ delivery of the rupee was accidental. 

The facts that^ soon before or .soon after the delivery to B, A didivered counter*. 
feit rupees to (J, !>, and E, uie relevant, us showing that the delivery to B was not 
accidental. 

16 . Whem tin ‘re is a finestion wdiother a particular act w^as done, the 
KxisteiuH) of eom^e of (‘visienct^ of aiiy coui'se of hu.sine.sB according to 
busmosaj wimn relovaiit. which it naturally would have been done, is a 

relevant fact. 


IUu8tratio7ts. 

(ft ) The ifnestinn is whether a particular letter was despatched. 

The fuels that iiWtis tht‘ ordinary course of business for all letters put in a 
certain pi ic‘* !*> la* carried to the post, and that that particular letter was put in that 
plact\ are relevant. 

(Ih) Thf (jiu stion is wdiether a particular letter reached A. The facts that it 
wus p<Kted in due course, am I w'us not returned through the Dead Letter Office, 
arc lelcvant 

Admissions. 


17. An admission is a statement, oral or documentary, which sugge.sts 
any infenmee as to any fact in issue or relevant 
fact, and w hich is made by any of the persons and 
under the circumstances hereinafter mentioned. 


Adiiiishion dutined. 


18. Hiatmnents made by a party to the. proceeding, or by an agent to 
AdnuHsi<»n~-by party to &tich party, wdiom the Court regards, under 
proL'oodiug or his .gent, fig. circumstances of the case, as expressly or 

implii‘dly authorized by him to make them, are admissions. 

Htat(*iiu‘nts nmdi* by parUe.s to suits, suing or sued in a representative 
by Huitor in reprcrtuntatho character, are not admissions, unless they wore 
dwinictur; made while the party making them held that 

character. 

Btatenients made by — 

(1) pfwsons who have any proprietary or pecuniary interest in the 
by party interostod in subject-matter of the proceeding, and who make 
^ snbjeet-mattor ; the statement in their character of persons so 

interested, or 

by person from whom in- (2) persons from whom the parties to the suit 

forest derived, have derived their interest in the subject-matter 

of the suit, 

are admissions, if they are made during the continuance of the interest 
of the persons making the statements. 
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19. Statements made by persons, whose position or liability it Is 
necessary to prove as against any party to the suit, 
Mmissions^o^^y ^^persons admissions, if sucli statements would i^e rebn^ant 
prOTed as^^agaSist party to as against such persons in relation to such position 
suit. * or liability in a suit brought by or against tlif'rn, 

and if they are made whilst the person making them occupies such pobition 
or is subject to such liability. 

Illustration, 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B. 

A statement by C that he owed B rent is an admission, and m a relevant fiie t as 
against A, if A denies that C did owe rent to B. 

, , . . , „ 20. Statements made !)y persons to whom a 

pressly referred to by party party to the Sint iias expressly referred for iiifor- 
tosuit. mation in reference to a mattw in dispute am 

admissions. 


Illustration. 

The question is whether a horse sold by A to B is sound. 

A says to B, ‘ Go and ask C, G knows all about it.’ C’s statement is an admi*!sion* 

21. Admissions are relevant and may be proved as against the person 
•n £ 4 ; who makes them, or his repres(mtative in interest 

persons making thorn, and but they caiinot be prov(*d by or on btdialf of the 
by or on their behalf. person who makes them, or by his rtqireseiif ati\ o 

in interest, except in the following cases : — 

(1.) An admission may be proved by or on behalf of the person making 
it, when it is of such a nature that, if the person making it were dead, it 
would he relevant as between third persons under section 32. 

(2.) An admission may be proved by or on behalf on the person making 
it, when it consists of a statement of the existence of any state of mind or 
body, relevant or in issue, made at or about the time -when such stale of 
mind or body existed, and is accompanied by conduct rendering its falsehood 
improbable. 

(3.) An admission may be proved by or on behalf of the person making 
it, if it is relevant otherwise than as an admission. 

Illustrations, 

{a ) The question between A and B is whether a cerfaiu deed is or is not forged. 
A affirms that it is genuine, B that it is foiged. 

A may piove a statement by B tb<at the deed is genuine, and B may prove a 
statement by A that the deed is forged ; but A cannot provt* a statement by himself 
that the deed is genuine, nor can B prove a statement by himself that tlio deed is 
forged. 

(Jb ) A, the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taktm out of her proper course. 

^ A pcoduees a book kept by him in the oidinnry course of Ids bimiiiess, showing 
^ observations alleged to have been taken by him from day to day, and in<iiciitiog 
was not taken out of her proper course. A may prove tlieso state- 
they would be admissible between third parties, if he were dewl, 
bnder section 32, clause (2). 
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(r.) ia aenwoil of a oriine connnitted l»y him al Cahmlta. He produces a 
letter written by hiinaelf atal <1ate<i at Lahore on that day, and bearing the Laliore 
pOHl-maik of that clay. 

The alatffueul^ in the date of the hdter h nd?ui«-si!de, he^muse, if A were dead, 

It would h(^ aduiishilde under section 32, clause (2). \n 

(d ) A m uccu^^ed of ref<dving atolen good^ knt)wing them to ho stolen. 

He offerH to piove that iie lefused to Ktdl them hedow tin ir value. 

A may prove theM* Btaterucuits, thounh they arc admis^ittiis, hccauHo they are 
explanatory of eomluet influenced by facts hi is^m. 

(f ) A h aeensed of frandnkntl^ lining in his pos^cs'^ion eounterfeit coin 
which he knew to Ih‘ enunterfeit. 

Me offers to^ piove that In* askdl a skilful pm'snn in evimine the coin, afl he 
doubted uindher it was counterfeit or not, and that that peison did (‘xauiino it, and 
told him it was gtmuims 

A lUriy pHue these faets for the reasons staled in the last precedingilhistration. 

22. Oral admissions as to the eontemts of a document are not relevant, 

Whiu erti adiiUMHinim m t^^^d until the party proposing to prove them 

to contentH vf diRni|iciits are .shows that he is untitled to t,ive secondary evidence 
relevant. contents <ff smdi document under the rules 

hereinafter contaiiwd, or iiidess gmiuineness of a document produced is 
In question. 

23. Tn civil eases no admission is relevant, if it is made either upon an 
Adniis.,imis in ehil ta-tw express condition that e\klenceof it is* not to be 

when rekwant. given, or under circiiuistances from w liich the Court 

can infer that the parties agreed together that evidence of it should not be 
given, 

E.rpJamfion , — Nothing in this section shall he taken to exempt any 
barrister, pleader, attorney, or vakil from gi\ing exidence of any matter of 
which he may be compelled to give evidence under section 126. 

24. A confession made by an accused p{U\son is irrelex'ant in a criminal 
Confe^ion canse.i by in- promHliiis;, if the making of the confea&ion appears 

ducemeut, threat, or premise, to the Court to have been caused by any induce- 
wheu irrolovant in criminal ment, threat, or promise, liaving reference to the 
proceo* mg. charge against the acciist'd person, proceeding from 

a person in authority,* and sufficient, in the opinion of the Court, to give 
the accused person grounds, which would appear to him reasonable, for 
supposing that by making it he xvonld gain any adxantage or avoid any evil 
of a temporal nature in reference to the proceedings against him. 

Confession to polico-offiver 25. No confession math* to a police-officer shall 

not to be proved. be proved as against a person accused of any 

ollbnee. 

26. No confession made by any person xvhilst he is in the custody of a 
ConfosHion by awtwcd polico-officer, unless it be made in the immediate 

while in custody of poHco presence of a Magistrate, shall be proved as against 
not to be proved againnt iiini. gxxch person. 

27. Provided that, when any fact is deposed to as discovered in con- 
How much of information sct|ueiice of information^ receix^cd fiom a person 

received from aeonaed may accused of any ofence, m the custody of a police- 
be proved. officer, so much of such information, whether it 

amounts to a confession or not, as relates distinctly to the fact thereby dis- 
covered, may be proved. 
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OR If such a confession as is referred to in 

‘y^:" So «pi»lo» «< «■« Coo.f, too" MIy ™,o>-oa, .t 

relevant. _ it does not become irro- 

29. If such a confession is it’ was made under a pro- 

0 .^..^. '"i”‘„,™™iy, ov in o«~o<l»«oo \yXZ, 

5ZI ys. p»o«^ «; “•„ “S hoTo .ta.k, 00 W.™ 

," 3-0 in ».w.o 0, f is' ”t 
™ .to !»«" ' ■» 

it might be given against lum. ^ g^re being tri('d jointly for the saiito 

30, When more confession made by one of such 

Consideration of provo^ pei-&ous affecting Wui-stlf and ROUmoUw 

^7,;.S“S'.!S» p™i» “ 5'™f,«SrL. BOTinj'sucIi otUot 

• . e XI ,.in,rlrrnf C It h wotetl tlwt A 

■B « bSif: .to .iuo. o.'.to. 

■n* f* i. » w ‘“f f ,,3'” ff:' ’T ° 

•was murderea by A into conhideuiiion !»} tbe L’ouit a^nuiist A, aS 

This statement may not be taivt 

B is not being jointl} tned. „i^^s{ve proof of the imttors admitted, Init 

Admissions not conolnsive laereinafter contained. 

^roof, but may £Stop. 

Sme.^nts hy pers<ms v,lw cannot be calhd as .■ffec.ss-cs. 

vsrdiol of relevant facts, made by a person 

32. Statements, written^orierbal,^^^^^^ found, or who has 

Cases in ivhioli statement Vgcome incapable of giving evidence, or tihoso 
of relevant fact by person . , cannot be procured without an amount 

rXi:d%l.'S"‘ '" fd“i??r Sp.n„,vl!i.h, 

rf tto cam, .pp»r> to tto Court mveosoiioUc, «to tto-msidvos n-lo, out «. 

In the following cases : ^ ■nj:vr«;rm as to tlio eanso of his 

( 1 .) Wko»ttotto«»«”f ci™ms.„.o... ot .ho 

^ men it relates te cause of j.,, Salted in his death, in cases m 

W5i<5 not at the time when they were made, under expectation of ^ J 

^ wWer mS he the nature of tlie proceeding in which the cause of hw death 

.':!Sifwdhe' statement was made hy such person in the ordmai^ 

’ / course of business, and m particuiM* when w 

“ ” c^nLts of any entry or memorandum made hy him 
" khooh# m *e osdinary course of business, or m the discharge «* 

, - r ' ' 
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professional duty ; or of an acknovvlodi^meni, written or sic^iied by biiiij of the 
receipt of money, goods, semriinN, or property of any kind ; or of a docu- 
ment used in commerce, written or signed by him ; or of the date of a letter 
or other dociiinenf usimlly dntuL written, or signetl 

(X) When the staienemt is against t!n^ pecaniary or flroprietary interest 
or against interest of of the pfTSon making \\ or when, if true, it would 
maker; expose hijn, or would have exposed Mm, to a 

criminal prosecution or to a suit for damages, 

(4.) When the statement gi\i‘s the opinion of any such pcu’son, as to the 
or gmm opiiiion as fo right or custom, or matter 

piiWio right or or public or gem ra! interest, of the (^xistems) of 

nmttQfH of goiicral inicrost ; whhh, if it (sxisted, he would have heeii likely to 
be aware, and when such staf» ment was madi» before any controversy as to 
isucli right, eusfmii, or mutiei had arisen. 

(f),) When the stafeun nt is hpes to the existence of any relationship by 
wrolsteH to csHteuco of blnsid, muirm j‘, or ud(»piion‘^ bet\\e(*u pcuvsons as 
relatiouKliip ; to \\hoM‘ is !*lfi^n^hip of blood, marriage, or adop- 

tion the pcwson making the *t ifeni^ nt In I sp* ei il meain of knowlulge, and 
when the .statement was m uh fois the (pn '>tion in dispnie was raisisL 

(d.) When tln‘ siafemeni r**! jO to »be « v’ t nee of any ishitionship by 
or w amdi* in will er (ice 1 bh nd, nunriaae, or udt^ptfou'^ beiwren persons 
reUtuig to i.tunb\- m ur^; tleua-id, and i^ nmdt‘ in any will or deed relating 
to the aflairs of the famil} to wluih tiny ''Ucli (heeuxsl person helonged, or 
in any family-pedigree, or upon any tomiistone, family portrait, or other thing 
on which such statements ais u'vnally made, and w hem such statement was 
made ht^fore the question in di-^pnO* v a-, rii^ nl 


or in di»cniment rehting 
to tran'^a'*tjen itwnthmtd in 
section 13, claiwe (ti) ; 


or is nn<l6 hy several per- 
sons, and GxpressJts foeling-i 
relevant to iiiattor in ques- 
tion. 


iT.) When th<‘ statement is contained in any 
d«’ed, will, or other document which relates to any 
such transaction as is mentioned in section 13, 
clause \(f). 

(d ) When the statement was made by a 
numbtu- <»f pii^ons, and expresst'd feelings or 
impr on tiudr part relevant to the matter 

in <|ULsu*vn. 


Ifi nv. 


(u ) The <|m*sdon is win dh i A w munh nd In B ; or 

A ilici of injuries recsb. 1 in a tr ms n tom iii Ihe course of which she was 
ravished. Tlie qiustion is, wh thei ■'In w » iv i^he { by B : or 

The quest ion i-N, wIhU In } Awa^ kdl< i i>\ B ninh r sueh ureumstauces that 
suit would lie agaiust B In A’s wuhov. 

StalennmtH made by A as to tin* eause of his or la r doath, n f erring respec- 
tively to the murder, I he lape. and the .ictionahle wrong uutler conskleraiion, are 
relevant faets. 

(b*) Thu question is as to the dat<* of A\ luith. 

^An entry in the diary of a deceased surg^oin regnlurl) kcqd In the ^course of 
business, stating timt, on a giv en <lay, he attended A^s mother, and delivered her 
of a son, is a relevant fact. 

(cd The question is, whether A was in Calcutta on a giv ui day.^ 

^ A statement in the diary of a deceased stdicitor, regularly kept in the course of 
business, tliat, on a given day, the solicitor attended A at a place menboned, in 
Calcutta, for the purpose of conferring with him upon specified business, is a 
relevant fact. 

(cAJ The question is, whether a ship sailed from Bombay harbour on a given 

■day* 
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A letter wiitten by a deceased “ tcTwhom the cai-fio^ eont-igiied, 

chartered, to tludr froin Bombay Imrbimr, is a re'cvaiit fact, 

stating that the ship sailed on a ‘‘“y J *,? A for eeitain land. 

(e.) The question is, wliether Tiv\n«' that bo had reoeived Urn leut ou 

A letter from A’s deceased agent to A, 

A’s account, and held it at A’s orders, is a reluva ^ 

(/) The question is whether A and B \\uo wncli oiiciim- 

The statement of a deceaeod clergyman that 

®Tbe faefSat a lettea written by him ia ‘I't'ftb" ',?f a rili.V'"’' 

(k) The question is, what was the cause of thowuth t ^ ^1^ 

A protest made by the captain, 

relevant fact. ^ ^ t* iv 

(j.) The question is, whether a given road is a mill k "a> • pishhc, 

A kteniont by A, a deceased headman oi the vilhgc, th.il tin una pm iic, 

is a was the price «f s™" 

market. A statement of the price, made by a deceasttl < 3 

of his business, is a relevant fact. , . , , 4 i, tMi.of nf U 

‘ ‘ , whether A, who is dead, was tin* iatlnn la IK 


j 0 cause OI - '-i ^ 

whose attendtioc'e cannot be prmnired, w ii 


(k) The question is, - , . . , 4 ^ 

A statement by A that B was his son is a relLn*aiit taer. 
m The question is, whit was the date ot the bath at .a. 

A letter fiom A’s deceased father to a friend, anuuimemg tin bath ol 


A on fi 


given day, is a relevant fact. a 

(mS The question is whether, and when, A and B ^^‘J^*** y* . , . , , 

An entry in a memorandum-book by C, the deee ned fathei 0 * K 

ter’s marriage with A on a given date, is a redevant , 

(«.) A sues B for a hbol expressed in a p uuUd c incitmv i M >m 1 i i - 

window. The question is as to the similaiity oi th'- eiiicitiiic 1 • < 

character. The remarks of a crowd of spectators on these poinl- iiiiy Ho p u.i-i. 

33 . Evidence given by a witness in a judicial proceeding, or befoiv any 

authiorized by law to iakt'- li, is rt*u*vaiit 


Relevancy of certain evi- 
dence for proving, in subse- 
quent proceeding, the truth 
of facts therein stated. 


person 

for tbe purpose of proving, 
judicial proceeding, or in a 


111 

later 


a subst 
stag^‘ of the 


same judicial proceeding, the tniili of the fads 
which it states, when the witness is dead or cannot he found, or is inoapabu" 
of giving evidence, or is kept out of the way by the adverse party, or it Ins 
presence cannot be obtained without an amount of delay or txpense xdiicii, 
under the circumstances of the case, the Court considers iininMsoiiablo.* 

Provided — 

that the proceeding was between the same parties or their nqiresoiita- 
tives in interest ; 

^ that the adverse party in the first proceeding had the right and oppor- 
tunity to cross-examine ; 

that the questions in issue were substantially the same in the liisat as in 
the second proceeding. 

Explanation . — A criminal trial or inquiry shall he deemed to^ he m 
proceeding between the prosecutor and the accused within the meaning Of 
thi^ section, 

r Statements made tender Special CirmmtmiceB* 

i /34* Entries in books of account, regularly kept in the course of husi- 
iti bobks of aecouut ness, are relevant whenever they refer to a iuafcU*r 
into which the Court haa to inquire, but such 
rafiOTSItl IsihklT not aiono'be sufficient evidence to charge any person witll 
liability, , 
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Illustration, 


A ««eR B for R«^, 1,000, and nhown ontries in Iiih accoimt- books showinc^ B to 
be indebted to bmj to fbn ainonnf. The entries are relevant, but are not suflicknt, 
witbout other e\ idenee, to prove the debt. 


I 35 . Ah entry in any pnbMc or other official book, n^gistor, or record, 
Relmoiuy of tntry in htating a fact in issin* or ndevajit fact, and made 
iwblu- riu>nb made m pur- by a public M‘rvant in the discharge of hiH otlidal 
omifiiuo c> i n >. duty, or by any other person in ptnionnance of a 

duty specially tnyoined by the law of the country in uinch such book, regis- 
ter, or record is kept, is itself a rchnant fact. 


36. Htatements of fatds in isstie or relevant facts, made in published 
HolenuRj of nf itinneats in maps or charts generally offiard for public sale, or 
maps, chiui4, .md plans ili maps or phuis made uik!<t the authority of do- 

vernment, as to matters usually repres<*a(<‘d or .state<l in such maps, charts, 
or plans, are themsi*heb rehnant facts. 

37* When the tjmirt has to form an opinion as to tlu^ exisksme of any 

Ilok.um<% ..f a. f.tutcliiuit of it, l.i.ille 

iof.Kt ef in1>!u" natnu ion- in a nadtal eontaim d in any Act of Failiaimuit, or 
tamed in it rttin All ^ or nut I- ju any Act of the ( lo\enim*-lkii(Tal of India in 
leatums. Couneil, or of the Governors in Ooimcii of ^Madras 

or Bombay, or of tin* Lieutt nunt-<n)\i*inor in Council of Bcuigal, or in a noti- 
fication ot‘ the Gosernmeul appearing in the Uo\dte qf Lilla, or in the 
gazette of any Loeul tbomiiment, or in any printed paper purporting to be 
the Lomhm dirjffe or tin* ikivnountat Lkmtte of any colony or possesbion of 
the Quet*n, is a rch‘%aiit fact. 


38. Whmi the Court has to form an opinion as to a law of any country, 
^ , - , , ^ any statement of such law contained in a book 

toao}Uw eontamod inlaw- purporting lobe priiiteu or piibliblicd under the 
books. authority of the Go\ermiient of such country, and 

to contain any such law, and any report of a luling of the Courts of such country 
contained in a book purporting to be a report of such rulings, is relevant. 


Iloio much of a iShdeoit nf is to ho prornh 


39. When any btatement of which esidence is given forms part of a 

longer statement, or of a eoiuersation or part of 
whTa“lau1nu"rf.,u;.I"-;,Sr;.f isolatoa document, or is contained in a docu- ' 
a 1 uiuor-^^xtioii, doumimit, mont which torms part ot a book, or ot a con- 
bouk, ur mvun of lot torn or necied series of htku'S or papers, e\ideiic(* shall he 

much and no inoro of the statement, 
conversation, document, book, or series of lett(*rs or papers, as the Court 
considers nt*eebbary in that particular case to tiie full understanding of the 
naturt^ and eiibct of the statement, and of the circumstances under which it 
was made, 

of Courts of Jtistke when relevant 

40. The existence of any judgment, order, or decree, which hy law pre- 

TanrnarlS or holding atrial, is a relevant fact, when the 

irSl* question is whether such Court ought to take cog- 

niwnce of such suit, or to hold such trial. , 


1 

isi’ 


^ ^ evidekcb. ^ 
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, X Ai* df^cree of a competent Court in the 

41. AMjudgm»t,J* »l...lmUj', or 

EeleTauoy Of certem]uag- j iurisdiotioii, whu'li cnnf.'i'i upon or 

ri'" ■ “>'“*7? *"iZi to 

or which dccl»r» “J PS“ ^ coy s]w.ilicil ii •r,oii, l.ot 

»‘-"J“i‘rJ.Kwh» fc cxhtonco ol .ny .ucl, I,-,-*! *„««(«■, or the 
Sr^,«chp.»ooto„y»oh^^^^^^^^^ 

which ii cohfer, »cr.„l .< the time w he,. ..ch 

judgment, order, ^^^'j;®t^“'i^htorit°deolnreB miy mieh [H-rson lo im 
«Sl".»™ealfth2 p™.ttItotim. when e.eh icdgmcnl. order, or 
a'cree* decl.rto it to h«" «,.v m.cI, peteon 

n.d.xxrsrh^?d^;»w^^^ ,?d,,ee.d„h„d i. i«a 

ceased or should cease , , . r .wlares any person to hi* so i*ntifled wan 

n ‘tor 7.Sr.™» 2 a.Sr(ro„J Ihiel, «.eh .inddmen,. order, 

S'aeS« deotoes thot it hod been or should he h.e ^ 

40 T rltympnts Orders or decrees, otbor than those in.-ntionf d in see- 
42. Judgments, or(iers,^^r 

Eelevanoy and effect of „ p^blic nature relevant to thf inipiiry ; hut sum 
SKStrSeS judgments orders, or deem-s a.v not cou.-lusivo 
to stotiou 41. proof of that which they state, j 

IllustTailon. 

A sues B for trespass on his land. B alleges the esistenee of a piihhe i ighl -if 

j2LV.“"f™, of Hr. drf»,l..,.h ir. u «,it h; .1 ,e...l„.t 0 
£„ , t,4.i «» th. mm. l.nd, in which 0 .Ikr-.d the eml.™. r of he .. Jrt 

of way, is relevant, but it is not conclusive pioof tint tlie imht uf i xi-t^ 

4S Juclffments, orders, or decrees, other than those mfuitiont^il iii see- 
0 tions 40, 41, and 42, are irn‘l(nant mil ss the 

those eSned’i"^ existence of such judgment, ord.T, or ch i> a 

40—42, when releyant. faet in issue, or is relevant under some other pro- 

vision of this Act 
Illustratwm, 

(a ^ A and B separately sue C for a libel w liieh refhets upon CMelnif tbrin. Q 
in each case says that the matter alles^cd to be bbi ihuis is tnu*. an I tin cuviuii- 
Stances aie such that it is probably true in each eaj, or m iit ith ^ 

A obtains a decieo a£>ainst G for damages on the ground tint i iailinl lo iimlw 
out his instification. The fact is iiielevant as between B and C. 

(5 ) A pioseoutes B foi adultery with 0, A’s wife 

B denies that 0 is A’s wife, but the Court convicts B of mMU ly. ^ 

Afteiwaids, 0 is piosecnted for bigamy in manning B tluimg A’« lifetiiiio. 
C says that she never was A’s wife. ^ 

i The judgment against B is iirelcvant as against 0. 

(c ) A prosecutes B for stealing a cow from him, B is tom iidtnL 
j. 1 afterwaids sues C for the cow, which B had sold to liim Im foro his coiivic- 
' ^ b#ween A and 0, the judgment against B is irrelevant. 

A h%s obtained a decree for the possession of land against B. C, B s soa, 

/ '^murde.# Adi|i^Qhiec|US^nce 

I If ^ The existence of -ftia judgment is relevant, as showing motive for a eriin©,* 


otlmr prO“ 


Sees. 8 , iotmil, m% 
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44. Any party to a suit or other proceeding may show that any jacig- 
„ , order, or decree, which is relevant under 

or imom- tioii 10, 41, or 42, a?Ki which has heen proved by 
of i’ourt, miiy tlie adverse party, was delivered by a Oonrt not 
eoinpeteiit to dcdiver it, or was obtained by fraud 
or colluhioiu 


Ojnnh^Hi (>/ Third Pu*hon,% 'irlmi relercmt 

46. Wlieji the Court has to fonu an opiuion upon a point of foreign law, 

Oinnions of 0.,'^ tn. identity of hamlwrit- 

^ ^ lug, the O|emons upon that point of persons spe- 

cially sktlb cl ill such foreign law, seiteiee, or art, or in c|ue&tions as to iden- 
tity of handunting,* au‘ rehn ant facts. 

Such pel sons arc‘ calkd experts. 


iHttstrafmns, 

(ff.) The <pj* sthm is vie ther tin th*dh of A was caused by poison. 

Tie* opiiiioiH oI I*' to tltf sMuptnuis pioducttl by the poison by which 

A w sop|> d lo li i\ ♦ diul, n t 111 \ am 

(h,) fh* »|iOHtittii wlotler A, it the time of doing a ceitain act, was, by 
icastio ot iiiiN mil lot--, uf miml na ipibh (tf kn iving the nature of the act, or that 
he wa^tloiiig wlal \h is t iiln i wiong oi cmiti i\y to 1 iw. 

The o|mH of c \p( its upon tie iouNtum wluthii the symptoms exhibited by 
A eommoisl^N s| uu uiaomaliu of nniak and \^le^btI such unsoundnchs of nnud 
usd ilh rusdi i- |h ama im nuble of knowing tht natuu- of the acts which they do, 
or oi kienuiig tint what th* \ do b cnhei wiong or (‘ontoiry to law, aie reknant. 

(cl lilt i|m "i Jon i*-, w h» tht 1 a < 1 1 tain dot nnient w as wiitten by A. Another 
doiinmnt is pioluud wlm ii i- piovtd t>i admitted to ha^e been wiitten by A. 

The opimou- of txput^ on tie cpicstion wlnlbcr the two documents weie 
wiittui In the ^uiu ptiMm orb} dilbrcnt per^oDs aie rekvant 

46. Facts, not otluTwise r<‘le\ant, are relevant if they support or are 
Fact, iKinn.^ «l,on .na- incoilvi.K _nt vitli the opinions of experts, when 
iiions uf oxpsi te. sucli opinioii& are rele\ ant. 

Illu^tnitKjyis. 


in,) The ♦picstion is, win tin i A w’ is poismod by a certain poison. 

Tbe f o t tbit otio i pi i-t» is. who wtu poi-om*d b} th d poison, exhibited certain 
8) niptmus who h L\|)i its lOiim oi diiy to be the h} mptoms of that poison, is 
ixk\ .ml. 

{!> ) TIm‘ cpnstmn is, w hither an obstruction to a haibour is caused by a certain 
sea-wutll. 

The fiet that other haiboms simil uh situated in oilier respects, but where there 
were no ku< h s^a-u.dlh, btgan to be obstruitid at about the bame time, is relevant. 

4T. When tlw* (joiirfc has to form an opinion as to the person by whoi4 
Opinion iw to haiidwiitmg any document w as wuntten or signed, the opinion 
when lelwaiit. of 'any pm’son acipiainted with the handwriting of 

the person by wlioni it is supposed to be written or signed, that it was or 
wa^ not written or signed by that person, is a relevant fact. 

£Jjcp!(rimiu»L~A person is said to be acquainted with the handwriting 
of another person when he has seen that person write, or when he has 
received documents purporting to be written by that person in answer to 
documents written by himself or under his authority and addressed to that 
person, or when, in the ordinary course of business, documents purporting 
to be written by that person have been habitually submitted to him 
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of A, a irserehant 


Illmtniiion, 

The question is, whether a given letter is in the handwriting 

addrcssfil to A, and reopiviHl 

it \\a*< to C‘\aniio0 


in London. , r* who haq written lotters addrtwd 

B is a merchant m C'alcntta B’scIhIm wlm-eduty it to^exaniino 

letters purporting to be hrScer, to wliom B h.ilhin dly nnhimH. d the 


Opinion as 
right or onstom 
vant. 


‘Is! wto th. “ tTt.r risr r 

Imlamtm -Tbs expiScinrsb”™' >'“1“''''“ 

® Xlhairatwrh 

Theri^htof the villagers of a partienUrvimbge t^^^^^^^ apurliu.hr 

well is a general right within the meanmg of tins s. ct.on 

AQ When the Court has to form an opinion to 

49. When the ,, 0 , 1 ^. yf 

Opinions as to nsaps, ® 

’constitution and government of any religious or ehantal.h' founda- 

*'""’the meaning of words or terms used in particular districts or l.y parti- 
culartCksses^f people, having special means of knowledge theremi, are 

relevant fMta^ the Court has to fom an opinion as to the relationship of 
^ 1 fsnnaioin 0116 peison to another, the opinion, exprehwd hy 

whSevaS. condLt, as to the existence of such relationship 

of any person who, as a memher of the family or oCierwis.. has speeml 
meanJof knowledge on the subject, is a relevant fact: Pro\ided ‘h«it such 
opinion shall not be sufficient to prove a marriage m pro<;y<‘ ‘ « 

Indian Divorce Act, or in prosecutions under section 4 Ji, U»>, Ui, or Wo 
of the Indian Penal Code. 

Illustraiions, 

(a.) The question is, whether A and B were married, fart (h.it they wero 
nsnally received and treated by their friends as limband <w'd wiri' , . 

(b.) The question is, whether A was the legitimate son oi Ih llii. iat.t loiil A 
was always treated as such by membcis of the family is relevant. 

51. Whenever the opinion of any living person is relevant, the 
Grounds of opinion, when grounds on which such opinion is based are also 


relevant. 


relevant. 

Illustration. 


An expert may give an account of experiments performed by him for the 
of forming his opinion. 

, f Character when relevant, 

I ^^52* oases the fact that the character of any person cesneemfd 

. to 4i«wt»i! to is such as to render probable or improbable any 

k- conduct imputed to him is irrelevant, except in m 
,4 tLwt, , .. ^ character appears from facts othfrw^ 
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In minimi ].fevio\w 53. In criininal procwlings the fact that the 
goot! chauK « i ui* unit. |«*rsmi nerusud is <>t a i^oud i*haractor is rehn^aiit. 

54. In ciiiniual proceed injL,s the fact thai tia n* eiisesl pej&ou has heeii 
^ previonslv coiniclcdif any nifencc* i& r(*hnant t 

viom. cumictiim nhi itit, hut the fact ih.it he ims a I ad eharaetc'r is irrele* 
not inxnmm had charaotir, Tantj unless evich nee has been given that he has 

oxooi.tmroi.Iy. character, in wliich ca^e it beconies rele- 

vant. 

This sect inn does nut rpp’y in ease.s in yhieh the bad 
character of any person is its< If a faet hi i'* u 

65. In ci\il cases^ the faet that ‘ I’liir' r of any ptu* »n is such 
rimwwdor m alkanic as to atU et ih< a lei n of danuges whicn he ought 
daiikWH. to reeei\e, is is .v 1. 

lir/i/an/f/hoL— fn sect ions 52, 5 b .li, and 55, the word ‘character* 
iiidiich*s hath re|nitation and disposition : htu evitlenec* iniy he given only of 
general reputation and genml dkpnshtm, a *d nut of particular acts by 
which ri^puiation and disposition were shov n. 


PART IT. - ON PH<)OR 
Chaptde 1 IT. — Firrs \Miwn \ri n xor be PaovriK 

Euct jHv nstircitlc 56» No t»iet or wIiilIi the Oourt will take 

mtd not hu priodd. jiulieial notiee ni*\l bi pioved. 

ef u lilt h t Suu't niU'nt 5T. d'he i^ourt sludl lake Judicial notice of 

iako jiuhml nttiite. the follov ing fact s : — 

(L) All laws or rules having the force of law, now or heretofore in 
force or hereafter to ho in force, in any p irt of British I udia : 

(2.) All public Acts passed or hereafter to be pas-^ed by Parliament, and 
all local and personal Acts directed bv Pcrliamtmt to he judicially noticed: 

(3.) Articles of War for Her Nlajesty'.s Army or Nayv : 

(4.) The course of proceeding of 'Parliameii and of the Councils for the 
purpose of making Laws ami Regulations e^tahiislied umler the Indian 
Councils’ Act, or any other law for the time being relaung thereto : 

IJxp^iiiiaiion , — The word ‘Parliaments in clau^'s (2) a 1 1 ( 1), includes— 

1. The Parliament of the CnitecI Kingdom of Groat Britain and 
Ireland ; 

2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland ; and 

5. The Parliament of Ireland : 

(5.) The accession and the sign manual of the Sovereign for the 
being of the United Kingdom of Great Britain and Ireland : 

(6.) All seals of winch English Courts tnke j idiciil notice ; the seals of 
all the Courts of British India, and of all Courts out of British India, 
established by the authority of the Goveruor4h'neral or any Local Govern- 
ment in Council ; the seals of Courts of Admiralty and Maritime Jurisdic- 
tion and of Notaries Public ; and all seals which any ptsrson is authoris^ed to 
use by any Act of Parliament or other Act or Begulation having the force 
of law in British India : 

(7.) The accession to office, names, titles, functions, and signatures of 
the persons illing for the time being any public office in any part of British 
It|di% if the fact of their appointment to such office is noticed in the Gumtis 
of or in the official gazette of any Local Govemn^t : 
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(8.) The existence, title, and national flag of every State or Sovereign 
recognized by the British Crown : 

(9.) The divisions of time, the geographical divisions of the world, and 
public festivals, fasts, and holidays notified in the official gazette : 

(10.) The territories under the dominion of the British Crown : 

(11.) The commencement, continuance, and termination of hostilities 
between the British Crown and any other State or body of persons : 

(12.) The names of the members and officers of the Court, and of their 
deputies and subordinate officers and assistants, and also of all officers acting 
in execution of its process, and of all advocates, attorneys, proctors, vakils, 
pleaders, and other persons authorized by law to appear or act before it ; 

(13.) The rule of the road on land or at sea.* 

In all these cases, and also on all matters of public history, literature, 
science, or art, the Court may resort for its aid to appropriate books or 
documents of reference. 

If the Court is called upon hy any person to take judicial notice of any 
fact, it may refuse to do so, unless and until such person produces any such 
hook or document as it may consider necessary to enable it to do so. 

68 . Ko fact need be proved in any proceeding which the parties thei*eto 
Facts admitted need not bo or their agents agree to admit at the hearing, Or 
proved. which, before the hearing, they agree to admit by 

any writing under their hands, or which, hy any rule of pleading in force at 
the time, they are deemed to have admitted by their pleadings : Provided 
that the Court may, in its discretion, require the facts admitted to be proved 
otherwise than hy such admissions. 


Chapter IY. — Of Oral Evidence. 

Proof of facts by oral 59- All facts, except the contents of docu** 

evidence, ments, may be proved by oral evidence. 

Oral evidence must be 60 . Oral evidence must, in all oases whatever, 
direct. be direct ; that is to say — 

If it refers to a fact which could be seen, it must be the evidence of a 
witness who says he saw it ; 

If it refers to a fact which could be heard, it must be the evidence of 
a witness who says he heard it ; 

If it refers to a fact whiclx could he perceived any other sense or in 
any other manner, it must he the evidence of a witness who says he per- 
ceived it hy that sense or in that manner ; 

If it refers to an opinion or to the grounds on which that opinion is 
held, it must be the evidence of the person who holds that opinion on those 
grounds : 

Provided that the opinions of experts expressed in any treatise 
commonly offered for sale, and the grounds on which such opinions are held, 
Biay be proved by the production of such treatises, if the author is dead, or 
cannot he found, or has become incapable of giving evidence, or cannot be 
called as a witness without an amount of delay or expense which the Court 
rqgarda as umreasonahle : 

Provided also that, if oral evidence refers to the existence or condition 
o€ material thing other than a document, the Court may, if it thinks fit, 
reqwe the production of such material thing for its inspection. 
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Ohaptee V , — Op Bocjumbhtaey Etibehce, 


Proof of contents of docn- 61. The contents of docnmeiits may be proved 

ments. either by primary or by secondary evidence. 

„ . . , 62 . Primary evidence means the document 

nmary evi enco. itself produced for the inspection of the Court. 

Explanation 1. — Where a document is executed in several parts, each 
part is primary evidence of the document : 

Where a document is executed in counterpart, each counterpart being 
executed by one or some of the parties only, each counterpart is primary 
evidence as against the parties executing it. 

Explanation 2. — Where a number of documents are all made by one 
uniform process, as in the case of printing, lithography, or photography, each 
is primary evidence of the contents of the rest : but where they are all copies 
of a common original, they are not primary evidence of the contents of the 
original. 

llluBtration. 


k person is shown to have been in possession of a nomber" of placards, all 
printed at one time from one oiiginal. Any one of the pi jcurds is primary evidence 
of the contents of any other, but no one of them is primary evidence of the 
contents of the origmal. 

Secondary evidence. 63. Secondary evidence means and includes — 

(L) Certified copies given under the prc^dsioiis hereinafter contained ; 

(2.) Copies made from the original by mechanical processes which in 
themselves insure the accuracy of the copy, and copies compared with 
such copies ; 

(3.) Copies made from or compared with the original ; 

(4.) Counterpart of documents as against the parties who did not 
execute them ; 

(5.) Oral accounts of the contents of a document given by some person 
who has himself seen it. 


lllustraitom, 

(a.) A photograph of an original sccondaiy evidence of its contents, though 
the two have not been compared, if it is proved that the thing pliotographed was 
the original. 

(h.') A copy compared with a copy of a letter m ide by a copying-machine is 
secondary evidence of the content® of the letter, if it is shown that the copy made 
by the cop.>ing-machine was made from the oiiginil. 

(c.) A copy transcribed from a copy, but afteiwirds compared with the origi- 
nal, is seconlary evidtmee ; but the copy not ^o compared is not secondary evidence 
of the original, although the copy from which it was tianscnbed was compared 
with the original. 

{(I ) Neither an oral account of a copy compired with the original, nor an oral 
account of a photogiaph or machine-copy of the oiiginal, is scconiiary evidence of 
the original. 

Proof of documonts by 64 . Documents must be proved by primary 
primary evidence. evidence, except in the cases hereinafter men- 

tioned. 

Cases in which secondary . 65. Secondary evidence may lie given of the 
evidence relating to dooii- existence, condition, or contents of a document in 
Monte may be given. the following cases 

(a.) When the original is shown or appears to be ixi the possession or 
power 

of the person against whom the document is sought to be prov^ Or 
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of any penson out of reacli*o£, or not subject to, the process of tlie 
Court, or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such person does 
h,ot produce it ; 

(K) When the existence, condition, or contents of the original have 
been proved to be admitted in writing by the person against whom it is 
proved, or by his representative in interest ; 

(e ) When the original has been destroyed or lost, or when the party 
offering evidence of its contents cannot, for any other reason not arising from 
his own default or neglect, produce it in reasonable time ; 

(d,) When the original is of such a nature as not to be easily moveable ; 

(e.) When the oiigmal is a public document within the meaning of sec- 
tion 74 ; 

( f,) When the original is a document of which a certified copy is 
permitted by this Act, or by any other law in force in British India, to be 
given in evidence ; 

(r/*) When the oii finals consist of numerous accounts or other documents 
which cannot conveniently be examined in Court, and the fact to be proved 
is the general re&ult of the v hole collection. 

In cases (a), (c), and (d), any secondary evidence of the contents of the 
document is admissible. 

In case (5), the wiitteu admis&ioii is admissible. 

In case (e) or { /), a certified copy of the document, but no other kind 
of secondary evidence is admissible. 

In case (y), evidence may be given as to the general result of the docu- 
ments by any person ^vho lias examined them, and who is skilled in the 
examination of such documents. 



66. Secondary evidence of the contents of the documents referred to in 
Ellies as to notice to pro- section 65, clause (a), shall not be given unless the 
party proposing to give such secondary evidence 
has previously given to the party in whose possession or power the document 
is, or to his attorney or pleader, such notice to produce it as is prescribed 
by law ; and if do notice is prescribed by law, then such notice as the Court 
considers reasonable under the circumstances of the case : 

Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following cases, or in any other 
case in which the Court thinks fit to dispense with it : — 

(1.) When the document to be proved is itself a notice ; 

(2.) When, from the nature of the case, the adverse party must know 
that he will be required to produce it ; 

(3.) When it appears or is proved that the adverse party lists obtained 
possession of the original by fraud or force ; 

(4.) When the adverse party or his agent has the original in Court ; 

(5.) When the adverse party or his agent has admitted the loss of tho 
document ; 

(6 ) When the person is possession of the document is out of reach of, 
or^not subject to, the process of the Court. 

« ^67. If a document is alleged to be signed or to have been written 

wholly or in part by any person, the signature or 
the handwriting of so much of the document as is 
alleged to be in that person’s handwriting mnst be 
proved to be in his handwriting. 

‘ ^ * Urn Azt XVIII., 1872. 
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68* If a doctiment is reqtiired by law to be attested, it sball not be used 
Proof of elocution of docii- evidence until one attesting witness at least bas 
ment required bylaw to be been called for the purpose of proving its execution, 

attested. jf there bo an attesting witness alive, and, subject 

to the process of the Court, capable of giving evidence. ^ 

69. If no such attesting witness can be found, or if the document pur- 

Proof whero no attesting ports to have been executed in the United King- 

witness found. dom, it must be proved that the attestation of 0!ie 

attesting witness at least is in his handwriting, and that the signatuic of tho 
person executing the document is in the handwriting of that person. 

70. The admission of a party to an atksted doeument of its execution 
Admission of execution by by himself shall be sufficient proof of its execution 

party to attested document. as against him, though it be a document required 
by law to be attested. 

71. If the attesting witness denies or does not recollect the execution 
of the document, its execution may be proved by 
other evidence. 

72. An attested document not required by law 
to be attested may be pi oved as if it was unat- 
tested. 

73. In order to ascertain whether a signature, writing, or seal is that of 


Proof when attesting wit- 
ness denies the execution. 

Proof of document not re- 
quired by law to be attested. 


Comparison of signature, 
wilting, or seal, with others 
admitted or proved. 


the person by whom it purports to have been 
written or made, any signature, writing, or seal ad- 
mitted or proved to the satisfaction of the Court 
to have been written or made by that person may be compared with the one 
which is to be proved, although that signature, writing, or seal has not been 
produced or proved for any other purpose. 

The Court may direct any person present in Court to write any words or 
figures for the purpose of enabling the Court to compare the w ords or figures 
so written with any words or figures alleged to have been written by such 
person. 

Public Documents. 


Public documents. 


74. The foilowdng documents are public docu- 
ments ; — 

1. Documents forming the Acts, or records of the Acts — 

(i) of the sovereign authority, 

(ii) of official boclies and tribunals, and 

(iii) of public officers, legislative, judicial, and executive, whether of 
British India, or of any other part of Her Majesty’s dominions, or of a foreign 
country. 

2. Public records kept in British India of prh ate documents. 

Piivate documonts. 75. Ail other documents aie private. 

76. Evez’y public officer having the custody of a public document, winch 
Certified copies of public any person has a right to inspect, shall give tiiat 
documents. person, on demand, a copy of it, on payment of 

the legal fees therefor, together with a certificate written at the foot of 
such copy* that it is a true copy of such document or part tlmreof, as the ease 
may be, and such certificate shall be dated and subscribed by such officer 
with his name and his official title, and shall be sealed, whenever such olheer 
is authorized by law to make use of a seal ; and such copies so certified shall 
be called certified copies. 

^ Dmplarmtion. — Any officer who, by the ordinary course of official duty, 
IS authorized to deliver such copies, shall be deemed to have the custody of 
»such documents within the moaning of this section. j ^ ^ 
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77. Such certified copies may be produced in proof of the contents of 
Proof of documents by pro- the public documents or parts of the public docu- 
duotion of certified copies. ments of which they purport to be copies. 


Proof of other official docu- 78 . The following public documents may be 

merits. proved as follows : — 

(1.) Acts, orders, or notifications of the Executive Government of 
British India in any of its departments, or of any Local Government or any 
department of any Local Government, 

by the records of the departments, certified by the heads of those depart- 
ments respectively, 

or by any document purporting to be printed by order of any such 
Government ; 

(2.) The proceedings of the legislatures, 

by the journals of those bodies respectively, or by published Acts or 
abstracts, or by copies purporting to be printed by order of Government ; 

(3.) Proclamations, orders, or regulations issued by Her Majesty, or by 
the Privy Council, or by any department of Her Majesty’h Government, 

by copies or extracts contained in the London Gazette^ or purporting to 
he printed by the Queen’s Printer ; 

(4.) The Acts of the Executive or the proceedings of the legislature of 
a foreign country, 

by journals published by their authority, or commonly received in that 
country as such, or by a copy certified under the seal of the country or 
sovereign, or hy a recognition thereof in some public Act of the Governor- 
General of India in Council ; 

(5.) The proceedings of a municipal body in British India, 
by a copy of such proceedings certified by the legal keeper thereof, or 
by a printed book purporting to be published by the authority of such body ; 
Public documents of any other class in a foreign country, 
by the original, or by a copy certified by the legal keeper' lliereof, with 
a certificate under the seal of a Notary Public, or of a British Consul or 
diplomatic agent, that the copy is duly *certified by the officer having the 
legal custody of the original, and upon proof of the character of the docu- 
ment according to the law of the foreign country. 


Presumption as to Documents. 


79. The Court shall presume every document purporting to be a 
Presumption as to genu- certificate, certified copy, or other document which 
ineness of certified copies. is by law declared to be admissible as evidence of 
any particular fact, and which purports to be duly certified by any officer 
in British India, or by any officer in any Native State in alliance with Her 
Majesty, who is duly authorized thereto by the Governor-General in Gounoil, 
to be genuine : Provided that such document is substantially in the form 
and purports to be executed in the manner directed by law in that behalf. 
The Court shall also presume that any officer by whom any such document 
|>iirports to be signed or certified, held, when he signed it, the official charac- 
teif which he claims in such paper. 

"W^honever any document is produced before any Court, purporting 
tc docu- ^ record or memorandum of the evidence, or 

of any part of the evidence, given by a witness 
^ in a judicial proceeding or before any officer 
law to take such evidence, or to be a statement or confef aiw 
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“by any prisoner or accused person, taken in accordance with law, and 
pnrporting'^to be signed by any Judge or Magistrate, or by any snch officer 
as aforesaid, the Court shall presume — 

that the document is genuine ; that any statements as to the circum- 
stances under which it was taken, purporting to be made by the person 
signing it, are true ; and that such evidence, statement, or confession was 
duly taken, 

81. The Court shall presume the genuineness of every document pur- 

. , , , porting to be the Lcnidon Gazette, or the Gazette of 

rf Ivdin, or the Government Gazette of any Local 
Parliament, and otter docu- Government, or of any colony, dependency, or 
possession of the British Crown or to be a news- 
paper or journal, or to be a copy of a private Act of Parliament printed 
by the Queen’s Printer, and of every document purporting to be a document 
directed by any law to be kept by any person, if such document is kept 
substantially in the form required by law, and is produced from proper 
custody. 

82. When any document is produced before any Court, purporting to 

^ , be a documeiit which, by the law in force for the 

Presumption as to docu- , . , . • i i t i j i t i i - 

ment admissible in England bemg in England or Ireland, would be admis- 

witbout proof of seal or sig- sible ill proof of any particular in any Court of 
Justice in England or Ireland without proof of 
the seal or stamp or signature authenticating it, or of the judicial or official 
character claimed by the person by whom it purports to be signed, the 
Court shall presume that such seal, stamp, or signature is genuine, and that 
the person signing it held, at the time when he signed it, the judicial or 
official character which he claims : 

and the document shall be admissible for the same purpose for which 
it would be admissible in England or Ireland. 

The Court shall presume that maps or plans purporting to be made 
Presumptiduastomaps or hy the authority of Government were so made, 
plans made by authority of and are accurate ; but maps or plans made for 
Government. purposes of any cause must be proved to be 

accurate. 


84. The Court shall presume the genuineness of every book purporting 
Presumption as to collec he printed or published under the authority of 

tions of laws and reports of the Government of any country, and to contain 
decisions. Qf country, 

and of every book purporting to contain reports of decisions of the 
Courts of such country. 

85. The Court shall presume that every document purporting to ,be a 
Presumption as to powers- power-of -attorney, and to have been executed before, 

of-attorney. and authenticated by, a Notary Public, or any 

Court, Judge, Magistrate, British Consul, or Yice-Consul, or representative 
of Her Majesty or of the Government of India, was so executed and authen- 
ticated 


86. The Court may presume that any document purporting to be a cer- 
Presumption as to certified tihed copy of any judicial record of any country 
copies of foreign judicial not forming part of Her Majesty’s dominions is 
recordij. genuine and accurate, if the document purports to 

be certified in any manner which is certified by any representative of Her 
Majesty or of the Government of India resident in such country to be the 
manner commonly in use in that country for the certification of copies of 
judicial records, ^ 
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87 . The Court may presume that any book to which it may refer for 
Presumption as to books, information on matters of public or general interest, 

maps, and charts. and that any published map or chart, the state- 

ments of which are relevant facts, and which is produced for its inspection, 
was written and published by the person, and at the time and place, by whom 
or at which it purports to have been written or published. 

88. The Court may presume that a message, forwarded from a telegraph 
Presumption as to telogra- office to the person to whom such message puiports 

pbio mesbag^s. to be addressed, corresponds with a message deli- 

vered for transmission at the office from which the message purports to be 
sent ; but the Court shall not make any presumption as to the person by 
whom such message was delivered for transmission. 

Presumption as to due exe- 89 . The Court sliall presume that every docu- 

cntion, &c., of documents not ment, called for and not produced after notice to 
produced. produce, was attested, stamped, and executed in 

the manner required by law. 

90 . Whei’e any document, purporting or proved to be thirty years old, 
Presumption as to docu- is produced from any custody which the Court in 
ments thirty years old. the particular case considers proper, the Court may 

presume that the signature and every other part of such document, which 
purports to be in the handwriting of any particular person, is in that person’s 
handwriting, and, in the case of a document executed or attested, that it 
was duly executed and attested by the persons by whom it purports to be 
executed and attested. 

Explanation , — Documents are said to be in proper custody if they are 
in the place in which, and under the cai'e of the person with whom, they 
would naturally bo ; but no custody is improper if it is proved to have had 
a legitimate origin, or if the circumstances of the particular case are such as 
to render such an origin probable. 

This explanation applies also to section 81. 

Illustrations. 

(a.) A has been in posse‘={sion of landed property for a long time. He 
produces fiom his custody deeds relating to the land ffiowing his titles to it. The 
custody is pioper. 

(h ) A pioduees deeds relating to landed property of which he is the mort- 
gagee. Tlie mortgagor is in possession. The custody^is proper. 

(c.) A, a connection of B, produces deeds i elating to lands in B’s possession 
which were deposited with him by B for safe custody. The custody’’ is proper. 


Chapter YI. — Op the Exclusion of Oral by Documentary 
Evidence. 

91 . When the terms o£ a contract, or of a grant, or of any other dis- 
Bridence of terms of eon- P°®iaon of property, have been reduced to the form 
fa»6ts» grants, and other dis- of ^ document, and in all cases in which any 
matter is required by law to be reduced to the 
^ document, no evidence shall be given in 
ptopf ol the terms of such contract, grant, or other disposition of property, 
, ot M i^l|oh liatfiet', except the document itself, or secondary evidence of its 
bqjiteticte iKl ih which secondary evidence is admissible under the pro- 
visions hertobefore contained. 
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1, — When a public officer is required by law to be appointed 
m writing, and when it is shown that any particular person has acted as 
such officer, the writing by which he is appointed need not be proved. 

JEJxGeption £. — Wilis admitted to probate in British India* may be proved 
by the probate. 

Explanation L — ^This section applies equally to cases in which the 
contracts, grants, or dispositions of property referred to, are contained in 
one document, and to cases in which they are contained in more documents 
than one. 

Explanation 2. — Where there are more originals than one, one original 
only need be proved. 

Explanation S. — The statement, in any document whatever, of a fact 
other than the facts referred to in this section, shall not preclude the 
admission of oral evidence as to the same fact. 

IUnstraiio7i8. 

(a.) If a contract be contained in several letters, all the letters in which it is 
contained must be proved. 

(&.) If a contract is contained in a bill of exchange, the bill of exchange must 
bepioved. 

(c.) If a bill of exebano^e is drawn in a set of three, one onlv need be proved. 

(d.) A contracts, in writing, with B, for the delivery of indigo upon certain 
terms. The contiact mentions the fact that B had paid A the price of other indigo 
contracted for vei bally on another occasion. 

Oral evidence is offered that no payment was male for the other indigo. The 
evidence is admissible. 

(e.) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 

92 . When the terms of any such contract, grant, or other disposition 
Exclusion of evidence of of property, or any matter required by law to be 
oral agreement. reduced to the form of a document, have been 

proved according to the last section, no evidence of any oral agreement or 
statement shall be admitted, as between the parties to any such instrument 
or their representatives in interest, for the purpose of contradicting, varying, 
adding to, or substracting from, its terms : 

Proviso 1, — Any fact may be proved which would invalidate any docu- 
meut, or which would entitle any person to any decree or order relating 
thereto ; such as fraud, intimidation, illegality, want of due execution, want 
of capacity in any contracting party, want or failure of consideration, or 
mistake in fact or law. 

Proviso 2. — The existence of any separate oral agreement as to any 
matter on which a document is silent, and which is not inconsistent) with its 
terms, may be proved. In considering whether or not this proviso applies, 
the Court shall have regard to the degree of formality of the document. 

Proviso S . — The existence of any separate oral agreement, constituting 
a condition precedent to the attaching of any obligation under any such 
contract, grant, or disposition of property, may be proved. 

Proviso The existence of any distinct subscnpient oral x x ‘cmeui. ti 
rescind or modify any such contract, grant, or disposition of property, may 
be proved, except in cases in which such contract, grant, or clispositioii of 
property is by law required to be in writing, or has been regisliwl according 
to the law in force for the time being as to the registration of documents. 


* s. 7, Act XVIIi., 1872. 
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ProviBO_5.--Anj usage or custom, SS?pnbardesm| 

Jllustrations. 

(«) A polio, ot ta.o»p;o i”»?““rf™ll“wpwM'Ata 1““’^^ 

. ».p''i p.rt rf'fti s;L'‘»a”“ ”“‘ “ '’” ^““‘’ 

always been legavded as pari ua . - tlpA nro- 

«... p-fiSois Jot p';rs»”p»Si»- 

T/0^^oXl\o'od^:It by ^ 

'"“'"KSodgS o£ B for W 

r®s;~;£sffi3.H=-""~ 

show the chcnmstances nnder wbrcn ambiguous 

ea wA„ .10 up^e 

document. defects. 

Illustrations, 

A- deed eontains blanks. 

stejtrhWdihey were meant to be hue . ^ j„t+=el{ and wben 

f toTidsting facts, eyideu^ 

BiWdoa' rfd^ taa/Lt be given to show that it was no mea 

* KpS to fuch facts 
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Ilkish'ation, 

A sells to B, deed, ^ my estate at Eampnr containing 100 bigbas.’ A has 
an estate at Rimpor containing 100 bigbas. Evidence iriay not be given of the fact 
that the estate meant to be sold was one sitnatetl at a diifercnt place and of a 
diiferent size. 

95. When language used in a document is plain in itself, but is 
Evidence as to document unmeaning in reference to existing facts, _evi- 
in ^ unmeaning reference to deuce may be given to show that it was used in a 
existing facts, peculiar sense. 

lUuBtraiion, 


A sells to B, by deed, ^ my house in Calcnita.’ 

A had no house in Calcutta, but it appears that he had a house at Howrah, of 
which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the bouse at 
Howrah. 

96. When the facts are such that the language used might have been 
Evidence as to application meant to apply to any one, and could not have 
of language which can apply been meant to apply to more than one, oi several 
to one only of several persons, persons 01 * things, evidence in ay he given of facta 
which show which of those persons or things it was intended to apply to. 

lllustrafiom. 

(a.) A agrees to sell to B, for Rs. 1,000. ‘ iiiy white horse.’ A has two white 
horses. Evidence may be given of fact*, wliicb show which of them was meant. 

{h,) A agrees to accompany B to flaidarabad Evidence mav he given of facta 
showing whether Haidaiabad in the Dckklnn ni Haidirahad in Sindb was meant. 

■p . V , .... 97. When the language used applies partly 

of language to one of two sets set of existing tacts, and partly to another 

of facts, to neither of which set of existing facts, but the whole of it does not 
the whole correctly applies. apply correctly to either, evidence may be given to 
show to which of the two it was meant to apply. 

llhistratwn. 


A agrees to sell to B ‘ mv land <it X in the occupation of Y.’ A has land at X, 
but not in the occupation of Y, and he has land in the occupation of Y, but it i^ not 
at X. Evidence may be given of facts shovwnu; wliich ho meant to sell. 

98. Evidence may be given to sliow the meaning of illegible or not 
Evidence as to meaning of commonly intelligible characters, of foreign, ob- 

illegible characters, &o. solete, technical, local, and provincial expressions, 

of abbreviations, and of words used in a peculiar sense. 

Illustration. 

A, a sculptor, agrees to sell to B • all my mods.’ A has both modids and model- 
ling tools. Evidence may be given to sliow winch ho nieanl to sell. 

99. Persons who are not parties to a document, or their representatives 
Who may give evidence of interest, may giv(' evidence of any facts tf^nd-. 

agreement varying terms of ing to show a contemporaneous agreement varying 
document. terms of the document. 


liltisirailon. 

A and B make a contract in willing that B shall sell A certain cotton, to be paid 
for on delivery. At the same time they make an oral ag'reement that lb tee months* 
credit shall be given to A Tlii>< could not be shown as between A and B, but It 
plight be shown by 0, if it affected his inteiests. 


mriDKKCF^ 


Saving of provisions o^£ 
Indian Succession A-ct relat- 
ing to wills. 


ri872. 

mriDKKCiL *■ 

100. Nothing »„f tlT-SSlilS 

MS”S»S.lio. Ao/(X- »« 18®) 

struction of wills. 


PAET III._PEODUOTION AND EFFECT OF ETIDBNOE. 

Chapter YIL— Of the Burden of Proof. 

• tn ffivo iudfftnont Rs to suy 

101. moeYor Sp^ndent OR the existence of facts 

that the burden of proof lies on that person. 

Illustrations. 

W A Mr.. . CM to git. io8g™»‘ “ = »“ >” *" • 

most prove that B ha. the j gnOtleg to certain land in the 

(A) A Mr., a CM “ert.. and » 8»“. '» 8" ‘’»- 

''TZfprVeC .S«.o' "« I"*’- 

1 f vpponf in a suit or proceeding lies on that person 

102. The burden «« FOO^^Vfall if no evidence at all vvere given on 
^_Oa^liom burden of proof 

Illustration?. 

fa ) A sues B for land of ivWch B is in possession, and which, as A asser s, was 

side, B would be entitled to retain lus 

^°**Therefore the burden of proof ^ 

JaSo® S: hJnST. Xi. ta. B that it oMaineJ H f.™8. 

which A denies. . , , , * succeed, as the bond is not 

If no evidence were given on either siae, n wou u 

^"'"fetteSon KSf. on B. 

lOa The horde. o« P^* 't“ iS 

paSSStoh"™' “ Le..lti.rroviaedbj«.jl.tvthatth. proof of 

that fact shall lie on any particular person. 

Illustration. 

A prosecutes B for theft, and wishes the Court to believe that B admitted the 

He j„g fact necessa^s^ to be proved ^6^° 

, enable any person to give evidence of any other 

Burden of prowng fact to J i nerson who wishes to give such 

W ^ted. to make evidence fact IS on Wie peiboii 

• ais#^- evidence. 

^ Illmtraiions* 

^ A must pfot« tb^t tbe doeumec^ bas bien lost. 
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105. When a person is accnsed of any offence, the "burden of proving 

T> 4-k«4. the existence of circumstances bringing the case 

Burden of proving that case . _ , _ _ , _ . Ti t t 

of accused comes within ex- Within any of the general exceptions in the Indian 

©options. Penal Code, or within any special exception or 

proviso contained in any other part of the same Code, or in mf law defining 
the offence, is upon him, and the Court shall presume the absence of such 
circumstances. 


llliLstratlom. 

(a.) A, accused of murder, alleges that, by reason of unsoiludncbs of mind, he 
did not know the nature of the act. 

Tlie burden of proof is on A. 

{h ) A, ticcusod of murder, alleges that, by grave and sudden provocation, he 
was deprived of the power of self-control. 

The bin den of proof is on A. 

(c.) Section thiee bundled and twenty-five of the Indian Penal Code provides 
that whoever, except in the case pi'ovided' for by section tliiee hundroil and thirty- 
five, voluntaiily causes grievous hurt, shall be subject to cert.iin punishments, 

A IS charged with voluntarily causing grievous hurt under section tlncc hundred 
and twenty-five. 

The biiiden of proving the circumstances biinging the case under settion three 
hundred and thirt3’’-five lies on A. 

Burden of proving fact 6,- , ^6. When any fact is especially within the 

pecially within knowledge. knowledge of any person, the burden ot proving 
that fact is upon him. 

Illustrations. 


(a ) When a person does an act with some intention other than that which the 
character and circumstances of the act buggest, the buiden of pio\iiig that intention 
is upon him. 

(6.) A is charged with tiavelling on a railway without a ticket. The burden of 
proving that he had a ticket is on him. 


107. When the question is whether a man is alive or dead, and it is 
shown that he was alive within thirty years, the 
burden of proving that he is dead is on the person 
who affirms it. 


Burden of proving death 
of person known to have been 
alive within thirty years. 


108. Provided that when* the question is whether a man is alive or 
dead, and it is proved that he has not been heard 
of for seven yeai'S by those who would naturally 
have heard of him if he had been alive, the burden 
of proving that he is alive is shifted to* the person who affirms it. 


Burden of proving that 
person is alive who has not 
been heard of for seven years. 


109. When the question is whether persons are partners, landlord and 
Burden of proof as to rela- ^nant, or principal and a<rent, and it has been, 

tionship in the cases of part- showii that they have been acting as such, the 
ners, landlord and tenant, burden of proving that they do not stand, or have 
principal and agent. relation- 

ships respectively, is on the person who affirms it. 

110. When the question is whether any person is owner of anything of 
Burden of proof as to owner- which he is shown to be in possession, the burden 

of proving that he is not the owner is on the 
person who affirms that he is not the owner. 


* See s. 9, Act XVlIl , 1872. 
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111 . Where there is a question as to the good faith of a transaction 
between parties, one of whom stands to the other 
Proof of in a position of active confidence, the burden of 

is in relation of active con- proving the good faith ot the transaction is on the 
fidence. party who is in a position of active confidence. 

lllmivatlonB, 

{a.) The good faith of a sale by a client to an attorney is in question in a suit 
brought by the client. The burden of proving the good faith of the transaction 
is on the attorney. 

(6.) The good fhith of a sale by a son just come of age to a father is in qtiestioii 
in a suit brought by the son. The burden of proving the good faith of the transac- 
tion is on the father. 

112 . The fact that any person was born during the continuance of a 
Birtli during marriage, con- valid marriage between his mother and any man, 

elusive proof of legitimacy. or within two hundred and eighty days after its 
dissolution, the mother remaining unmarried, shall be conclusive proof that 
he is the legitimate son of that man, unless it can be shown that the parties 
to the marriage had no access to each other at any time when ho could have 
been begotten. 

113 . A notification in the Gazette of India that any portion of British, 
Proof of cession of terri- territory has been ceded to any Native State, 

tory. Prince, or Ruler,* shall be conclusive proof that a 

valid cession of such territory took place at the date mentioned in such 
notification. 

114 . The Court may presume the existence of any fact which it thinks 
Court may presume exist- likely to have happened, regard being had to the 

once of certain facts. common course of natural events, human conduct, 

and public and private business, in their relation to the facts of the 
particular case. 

Illustrations. 

The Court may presume — 

(a.) That a man who is in possession of stolen goods soon after the theft is 
either the thief or has received the goods knowing them to be stolen, unless he can 
account for his possession ; 

(&.) That an accomplice is unworthy of credit, unless he is corroborated in 
material particulais ; 

(c.) That a bill of exchange, accepted or endorsed, was accepted or endorsed 
for good consideration ; 

(d.) That a thing or state of things which has been shown to be in existence 
within a period shorter than that within which such things or state of things usually 
cease to exist, is still in existence ; 

(e.) That judicial and official acts have been regularly performed ; 

(/.) That the common course of business has been followed in particular 
cases ; 

ig.) That evidence which could be and is not produced would, if produced, he 
unfavourable to the person who withholds it ; 

(h.) That if a man refuses to answer a question which he is not compcdled to 
answer by law, the answer, if given, would bo unfavourable to him ; 

(i) That wdien a document creating an obligation is in the hands of the obligor, 
the obligation has been discharged. 

But the Court shall also have regard to such facts as the following, in consider- 
ing^hether such maxims do or do not apply to the particular case before it : — 

As to illustration {a ) — A shop-keeper has in his till a marked rupee soon after 
it was stolen, and cannot account for its possession specifically, but is continually 
receiving rupees in the course of his business : 


^ See, for example, qf Indm, 4th January 1873, j>, % 
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As to illustration (5) — A, a person of the highest character, is tried for causing 
a man’s death by an act of nesrligetice in arranging certain machinery. B, a person 
of equally good character, who also took part in the arrangement, describes precisely 
what was done, and admits and explains the common carelessness of A and himself ; 

As to illustration (^) — A crime is committed by several persons. A, B, and C\ 
three of the criminals, are captured on the spot, and kept apart from each other. 
Each gives an account of the crime im}dicating JD, and the accounts corroborate 
each other in such a manner as to render previous concert liighly improbable. 

As to illustration (c)~A, the drawer of a bill of exchange, was a man of busi- 
ness. B, the acceptor, was a young and ignorant person, completely under'A’s 
influence : 

As to illustration (d ) — Tt is proved that a river ran in a certain course five years 
ago, but it is known that there have been floods since that time which might change 
its coursO : 

As to illustration (e) — A judicial act, the regularity of which is in question, 
was performed under exceptional circumstances : 

As to illustration f/)— The question is whether a letter was received. It is 
show’n to have been posted, but the usual course of the post was interrupted by 
disturbances : 

As to illustration (g) — A man refuses to produce a document which would bear 
on a contract of small importance on which he is sued, but which might also injure 
the fe'elings and lepiitation of his family : 

As to illustration (h) — A man refuses to answer a question which he is not com- 
pelled by hw to answ’er, but the answer to it might cause loss to him in matters 
unconnected with the matter in relation to which it is asked : 

As to illustration (i) — A bond is in possession of the obligor, but the circum- 
stances of the case are such that he may have stolen it. 


Chapter YIII. — Estoppel. 

115. When one person has, by his declaration, act, or omission, inten- 
, tionally caused or permitted another person to 

^ * believe a thing to be true, and to act upon such 

belief, neither he nor his representative shall be allow^ed, in uny suit or pro- 
ceeding between himself and such person or his representative, to deny the 


truth of that thing. 


Illustration. 


A intentionally and falsely leads B to believe that certain land belongs to A, 
and thereby induces B to buy and pa}’ for it. 

The land afteiwards becomes the property of A, and A seeks to set aside the 
gale on the ground that, at the time of the sale, he had no title. He must not be 
allowed to prove his w'ant of title, 

116. No tenant of immoveable property, or person claiming through 

Estoppel of tenant ; f *’ shall durijig the continuance of the 

tenancy, be permitted to deny that the landlord of 
such tenant had, at the beginning of the tenancy, a title to such immoveable 
and of licensee of person property ; and no person who came upon any im- 
in possession. moveable property by the license of the person in 

possession thereof, shall be permitted to deny that such person had a title to 
such possession at the time when such license was given. 

117. No acceptor of a bill of exchange shall be permitted to deny that 
Estoppel of acceptor of bill drawer had authority to draw such bill or to 

of exchange, bailee, or lioen- endorse it nor shall any bailee or licensee be peu*- 
Hiitted to deny that his bailor or licensor had, at 
the time when the bailment or license commenced, authority to make such 
bailment or grant such license. 
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W^la^ation 1 —The acceptor of a hill of exchange may deny that the 
Ml ™ by th^ P»«.n by -born it p.tpotta tol«v.b«„ 

r .• c Tf 9 bailee delivers the goods hailed to a person other 
.b»S C;rs.?»ay prove tb.t =.cb p.«»» hM > right to tb.» « .g.in.t 

the bailor. 

Ohaptee IX.— Op Witnesses. 

118 All persons shall be competent to testify, unless the Oonrt con- 
^ aiders that they are prevented from nnderstand- 

Who may testify. questions put to them, or from giving 

rational answers to those questions, by tender years, extreme old age, disease, 
•whether of body or mind, or any other cause of the same kind. ^ 

^ ExvJmatiL.—^ lunatic is not incompetent to testify, unless he is pre- 
vented by his lunacy from understanding the questions put to him and gmng 
rational ans-wers to them. 

119 A witness who is unable to speak may give his evidence in any 
other manner in which he can make it intelligible. 
Dumb -witnesses. g^g wrriting or by signs ; but such writing must 

be written and the signs made in open Court. Evidence so given shall ba 
deemed to be oral evidence. 

1 20 In all civil proceedings the parties to the suit, and the husband or 
of any party to the suit, shall be competent 
Parties to civil suit, and In criminal proceedings against any 

person person, the husband or wife of such person, re- 
under criniina.1 trial. spGCtively, shall be a competent witness. 

1^1 Ho Judo'e or Magistrate shall, except upon the special order of 

^ ” some Court to which he is subordinate, be corn- 

judges and Magistrates. pelled to answer any questions as to his own con- 
duct in Court as such Judge or Magistrate, or as to anything which eaine to 
^knowledge in Court as such Judge or Magistrate ; but he may be examined 
as to other matters which occurred in his presence whilst he was so acting. 

Illustrations. 

r \ A on his trial befoie the Court of Session, says that a deposition was fm- 
„ -n M nannot be comnellod to answer oiiestions 


r^rnneilv taken bv B, tbe Magistiate. B cannot be compelled to answer questions 
8^10 tks, except upon the special order of a superior Court. 

fh ) A is accused before the Court of Session of having given false evidence 
before B, a Magistrate. B cannot be asked what A said, except upon the special 
Older of ’the su'perior Court. 

rc ) A is accused befoie tbe Couit of Session of attempting to murder a police- 
oiBcei whilst on his tiial befoie B, a Sessions Judge. B may be examined as to 
what occurred. 

122 person who is or has been married shall be compelled to dis- 
OoniBiumeatioiis during close any communication made to him during 
marriage. marriage by any person to whom he is or has iieou 

mamed ; nor shall he be permitted to disclose any such comiuunication, 
unless the person who made it, or his representative in interest, consents, 
except in suits Wrweem married persons, or proceedings in which one married 
person is prosecuted for any crime committed against the other. 


ETIDHNOm 
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123. 1^0 one shall he permitted to give any evidence derived from tzn- 
l?ideiic 0 as to affairs of published official records relating to any affairs of 

State. State, except with the permission of the officer at 

the head of the department concerned, who shall give or withhold such per-* 
mission as he thinks fit. 

124. No public officer shall be compelled to disclose communications 

_ _ . , ... made to him in official confidence, when he consi- 

cia communioa xons. public interests would suffer by the 

disclosure. 

125. No Magistrate or police-officer shall be compelled to say whence 
Information as to commis- he got any information as to the commission of any 

sion of offences. offence. 

126. No barrister, attorney, pleader, or vakil, shall, at any time, be per- 
Professional conamnnica- mitted, unless with his client’s express consent, to 

tions, disclose any communication made to him in the 

course and for the purpose of liis employment as such barrister, pleader, 
attorney, or vakil, by or on behalf of his client, or to state the contents or 
condition of any document with which he has becoaie acquainted in the 
course and for the purpose of his professional employment, or to disclose any 
advice given by him to his client in the course and for the purpose of such 
employment : 

Provided that nothing in this section shall protect from disclosure — 

(1) Any such communication made in furtherance of any* illegal pur- 


pose ; 

(2) Any fact observed by any barrister, pleader, attorney, or vakil, in 
the course of his employment as such, showing that any crime or fraud has 
been committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleader,* 
attorney, or vakil was or was not directed to such fact by or on behalf of his 
client. 

Explanation . — ^The obligation stated in this section continues after the 
employment has ceased. 

Illustrations. 

(a.) A, a client, says to B, an attorney, ‘ I have committed forgery, and I wish 
you to defend me.’ 

As the defence of a man known to be guilty is not a criminal purpose, this 
communication is protected from disclosure. 

(&.) A, a client, says to B, an attorney, ' I wish to obtain possession of property 
by the use of a forged deed, on which I request you to sue.’ 

This communication, being made in furtherance of a criminal purpose, is not 
protected from dihclosure. 

(c.) A, being charged with embezzlement, retains B, an attorney, to defend bins. 
In the course of the proceedings, B observes that an entiy has oeen made in A's 
account-book, charging A with the sum said to have been embezzled, which entry 
was not in the book at the commencement of his employment. 

This being a fact observed by B in the course of his employment, ishowing that 
a fraud has been committed since the commencement of the proceedings, it is not 
protected from disclosure. 

127. The provisions of section 126 shall apply to interpreters, and the 
Section 126 to apply to in- clerks or servants of barristers, pleaders, attorneys, 

terpreters, &c. and vakils. 

128. If any party to a suit gives evidence therein at his own instance 
Prirffege not waived by or otherwise, he shall not be deemed to have con- 

volunteering evidence. sented thereby to such disclosure as is mentioned 


» See n, 10, Act XVIIL, 1S72. 
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i„».ao„i26i .nd If m s,rT/’a“£’dSrto 

to disclose. ^ ^ t , . ■* 

1 99 No one shall be compelled to disclose to the Court any confidential 

129. ^ o one siia ^ l,as taken place between him 

SS legal 

himself as a witness, in which case he may be compelled to disclose a^y 
communications as may appear to the Court necessary to be known in order 
to explain any evidence which he has given, but no others. 

130. No witness who is not a party to a suit shall be compelled to 

1 +iATi of title deeds produce his title-deeds to any property, or ai y 

of“Totfparty!^ doeiiment in virtue of which he holds any pro^ 
Tiertv as nled"eo or mortgagee, or any document the production ot which 
might tend to criminate liim, unless he has agreed in writing o 
thfm with the person seeking the production of such deeds, or some person 
through whom he claims. 

131. No one shall be compelled to produce documents in his possession 

which any other person would be entitled to retuse 
Production of documents . produce if they were in his possession, unless 
such la&t-mentioned person consents to their pro- 
produce. duction. 

132. A witness shall not be excused from answering any question M 

to any matter relevant to the matter in issue in 
anIUeHng “on gvounl S any suit or in any civil or criminal Foceeding, 
answer will criminate. upon the ground that the answer to such question 

will criminate, or may tend, directly or indirectly, to criminate such witness, 
or that it will expose, or tend, directly or indirectly, to expose, such witness 
to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness shall be compelled to 
give, shall subject him to any arrest or prosecu- 

I^roviso. qy be proved against him in any criminal 

proceeding, except a prosecution for giving false evidence by such answer. 

133. An accomplice shall he a competent witness against aii accused 
person; and a conviction is not illegal merely 

Accomplice. because it proceeds upon the uncorroborated testi- 

mony of an accomplice. 

134. No particular number of witnesses shall 

Number of witnesses. required for the proof of any fact. 


Chapter X. — Of the Examination op "Witnesses. 

135. The order in which witnesses are produced and examined shall 
Order of production and be regulated by the law and practice for the time 
©x^cui^^tlon of witnesses. being relating to civil and criminal procedure 
respectively, and, in the absence of any such law, by the discretion of 
Oourb 


* See s. 10, Act XVIII., 1&72. 
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136. When either party proposes to give evidence of any fact, the 
Judj^e to decido as to ad- »Indge may ask the party proposing to give the 
teissibility of ovidenoe. evidence in what manner the alleged fact, if 

proved, wonld be relevant ; and the Judge shall admit the evidence, if he 
thinks that the fact, if proved, would bo relevant, and not otherwise. 

If the fact pi'oposed to be proved is one of which evidence is admissible 
only upon proof of some other fact, such last -mentioned fact must be proved 
before evidence is given of the fact first mcmtioiied, unless the party under*- 
takes to give proof of such fact, and the Court is satisfied with such under- 
taking. 

If the relevancy of one alleged fact depends upon another alleged fact 
being first proved, the Judge may, in his discretion, either permit evidence 
of the first fact to be given before the second fact is proved, or require 
evidence to be given of the second fact before evidence is given of the first 
fact. 


lllu^iratmn. 

{a.') Tt is proposed to prove a statement about a rebn’ant fact by a person 
alleged to be dead, which statement is relevant umbo* sectii)n thirty two. 

The fact that the person is dead must he prove 1 by the person proposing to 
prove the statement, before evidence is givLti (»f the statement 

ib.') It is proposed to prove, by a copy, the contents of a document said to be 

lost, 

The fact that the original is lost mnsi be proved by the person proposing to 
produce the copy, before the copy is prodiiceii. 

(c ) A is accused of loceiving stolen property knowing it to have been stolen. 
It is pro]>o&ed to prove that be denied tlip po^s^^ssitm i>f tlje property. 

The relevancy of the denial depends on tlie identity of the property. The 
Court may, in its discretion, either require the property to be identified before the 
denial of the possession is provt‘d, or permit the denial of the possession to be 
proved before the property is identifit d. 

(d ) It is proposed to prove a fact (A) which is said to hive been tin* cause or 
eifeot of a fact in issue. Theie are several in’-ermcdiite f mds (B. 0, and D) which 
Biust be shown to exist befo^’e the fact (A) can be regaub d as tlie luse or effect of 
the fact in issue. The Court mav eitlior permit A to be proved before B, G, or D is 
proved, or may require proof of B, C, and D before permitting pi oof of A. 

137. The examination of a witness by the 
party who calls him shall be called his examiiia- 
tioii-in-cliicf. 

The examination of a witness by the adverse 
party shall be called his cross-examination, 
a witness, subsi^qiieut to the cross-examination, by 
the party who called him, shall be called his re- 
examination. 

138. Witnesses shall be first examineddn- 
chief, then (if the adverse party so di^sires) cross- 
examined, then (if the party calling him so desires) 
rc-examined. 

The examination and cross-examination must relate to rele^’ant facts, 
but the cross-examination need not be confined to the facts to which the 
witness testified on his examination-in-chied. 

The re-examination shall be directed to the explanation of matters 
referred to in cross-examination ; and if new' matter is, by permission of the 
Court, introduced in re-examination, the adverse party may further cross- 
examine upon that matter. 


xuxaiinnai/io n-m-c aiei. 

Cross-examination, 

The' examination of 
Ee-examination. 


Order of examinations. 

Direction of re-examina- 
tion. 
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139. A person summoned to produce - a document does not become a 
Cross-examination of person witness by tbe mere fact that he produces it, and 
called to produce a document, cannot be cross-examined unless and until he is 
called as a witness. 


140. Witnesses to character may be cross- 
Witnesses to character. examined and re-examined. 

141. Any question suggesting the answer which the person putting it 

wishes or expects to receive, is called a leading 

Leading quesW. question. 

142. Leading questions must not, if objected to by the adverse party. 

When they must not be he asked in an examination-in-chief, or in a re- 
asked. examination, except with the permission of the 

Court. 

The Court shall permit leading questions as to matters which are intro- 
ductory or undisputed or which have, in its opinion, been already sufficiently 
proved. 

143. Leading questions may be asked in cross- 
examination. 


When they may be asked. 


144. Any witness may be asked, whilst under examination, whether 
Evidence as to matters in any contract, grant, or other disposition of 
writing. property, as to which he is giving evidence, was 

not contained in a document, and if he says that it was, or if he is about to 
make any statement as to the contents of any document, which, in the 
opinion of the Court, ought to be produced, the adverse party may object to 
such evidence being given until such document is produced, or until facts 
have been proved which entitle the party who called the witness to give 
secondary evidence of it. 

Explanation . — A witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements are in 
themselves relevant facts. 

lllusiration. 

The question is whether A assaulted B. 

C deposes that he heard A say to D, ‘ B wrote a letter accusing me of theft, 
and I will be revenged on him.’ This statement is relevant, as showing A's motive 
for the assault, and evidence may be given of it, though no other evidence is given 
about the letter. 


145. A witness may be cross-examined as to previous statements made 
Cross-examination as to ^7 writing, or reduced into writing, and 

previous statements in writ- relevant to matters in question, without such writ- 
^ ing being shown to him, or being proved ; but if 

it is intended to contradict him by the writing, his attention must, before the 
writing can be proved, be called to those part of it which are to be used for 
the purpose of contradicting him. 


f 

4 


146. When a witness is cross-examined, he may, in addition to the 
Questions lawful in cross- questions hereinbefore referred to, be asked any 
examination. questions which tend — 

(1) to test his veracity ; 

(2) to discover who he is, and what is his position in life, or 

(BY to shake his credit, by injuring his character, although the answer 
questions might tend directly or indirectly to criminate him, or 
expose Or tend dhreetly or indirectly to expose him to a penalty or 


i 
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147 . If any such question relates to a matter relevant to the suit or 
When witness to be com- proceeding, the provisions of section 132 shall 

polled to answer. apply thereto. 

148 . If any such question relates to a matter not relevant to the suit 

or proceeding, except in so far as it affects the 
qiS^shtllbras^d/aS credit of the witness by injuring his character, 
when witness compelled to the Court shall decide whether or not the 'witness 
answer. shall be compelled to answer it, and may, if 

it thinks fit, warn the witness that he is not obliged to answer it. In 
exercising its discretion, the Court shall have regard to the following 
considerations : — 

(1.) Such questions are proper if they are of such a nature that the 
truth of the imputation conveyed by them would seriously affect the opinion 
of the Court as to the credibility of the witness on the matter to which 
he testifies : 

(2.) Such questions are improper if the imputation which they con- 
vey relates to matters so remote in time, or of such a character, that 
the truth of the imputation, would not affect, or would affect in a slight 
degree, the opinion of the Court as to the credibility of the witness on 
the matter to which he testifies : 

(3.) Such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witness’s 
character and the importance of his evidence : 

(4. ) The Court may, if it sees fit, draw, from the witness’s refusal to 
answer, the inference that the answer, if given, would be unfavourable. 

149 . Ko such question as is referred to in section 148 ought to be 
Question not to be asked asked, unless the person asking it has reasonable 

without reasonable grounds. grounds for thinking that the imputation which 
it conveys is well-founded. 

« 

Illustrations, 

(a.') A barrister is instructed by an attorney or vakil that an important witness 
is a dakait. This is a reasonable ground for asking the witness wdiether he is a 
dakait. 

(5.) A pleader is informed by a person in Couit that an important witness is a 
dakait. The informant, on being questioned by the pleadei, gives satisfactory 
reasons for bis statement. This is a reasonable giouud for asking the witness 
whether he is a dakait. 

(fi.) A witness, of whom nothing whatever is known, is asked at random 
whether he is dakiit. There are here no reasonable grounds for the question, 

(d!) A witness, of whom nothing whatever is known, being questioned as to 
his mode of life and means of living, gives unsatisfactory answers. This may be 
a reasonable giound for asking him if he is a dakait. 

150 . If the Court is of opinion that any such question was asked 
Procedure of Oourt in case without reasonable grounds, it may, if it was 

of question being asked with- asked by any barrister, pleader, vakil or, attorney, 
out reasonable grounds. report the circumstances of the case to the High 

Court or other authority to which such barrister, pleader, vakil, or attorney 
is subject in the exercise of his profession. 

151 . The Court may forbid any questions or inquiries which it regards 
Indecent and scandalous as indecent or scandalous, although such questions 

questions. or inquiries may have some bearing on the ques- 

tions before the Court, unless they relate to facts in issue, or to matters 
necessary to be known in order to determine whether or not the facts in 
issue existed. 
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152 The Court shall forbid any question which appears to it to bo 

4 ,- ’ +n In. intended to insult or annoy, or ’«luch, though 

Bu^Tamoy! proper in itself, appears to the Court needlessly 

offensive in form. 

153 Wlien a witness has been asked, and has answered, any question 

. which is relevant to the intiuiry only in so far an 

Bo““aXertrqueB° it tends to shake his cre.lit by injuring his 
tions testing veracity. character, no evidence shall be pfiveii to conUadict 

him ; hut if he answers falsely, he may afterwards be charged with giving 

7— If a witness is asked whether he has been previously 
convicted of any crime, and denies it, evidence may be given of his previous 

convmtao^m ^ 2.— If a witness is asked any question tending to impeach his 
impartiality, and answers it by denying the facts suggested, he may bo con* 
tradicted. 

Tllustrutions. 


(a^ k claim against an underwriter is resisted on the ground of fraud. 

Ttie claimant is asked whether, in a former tiansaetioii, be had not made a 

fraudulent clciim. He denies it. , , , t. i • 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmissible. , .... 

(&.) A witness is asked whether he was not dismissed from a situation for dis- 
honesty. He denies it 

Exndence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c ) A affirms that on a ceitain day he saw B at Lahore. 

A is asked whether he himself was not on that clay at Calcutta. He denies it. 
Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact whicdi affects lus 
cr^pdit, but as contradicting the alleged fact that B was seen on the day in qucbiion 

in witness might, if his denial %vas false, be charged 

with living false evidence. , , « -i 

(d.) A is asked whether his family has not had a blood-feud with the tamily of 

B against whom be gives evidence. ^ * i 

He denies it. He may be contradicted on the ground that the question temis 
to impeach his impaitiality. 

154. The Court may, in its discretion, permit the person who calls a 
Question by party to his witness to put any questions to him which might 
ovm witness be put in cross-examination by the ad\ erse party. 


155. The credit of a witness may be impeached in the following ways 
Impeaching credit of wit- by the adverse party, or, with the consent of the 
ness. ^ Court, by the party who calls him : — 

(1.) By the evidence of persons who testify that they, from their know- 
ledge of the witness, believe him to be unworthy of credit ; 

(2.) By proof that the witness has been bribed, or has accepted* ihe offer 
of a bribe, or has received any other corrupt inducement to give his evidence ; 

(3.) By proof of former statements inconsistent with any part of his 
©yxdence wMch is liable to be contradicted j 

(4) "When a man is prosecuted for rape or an attempt to ravish, it may 
be Aiown that the prosecutrix was of generally immoral character. 

witness declaring another witness to be unworthy of 
caredit may not, tfion his examination-in chief, give reasons for his lielief, 
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Imt he maj be ashed his reasons in cross-examination, and the answers which 
he gives cannot be contradicted, though, if they are false, he may afterwards 
be charged with giving false evidence. 

lllastrafions, 

(a.) A sees B for the price of goods sold and delivered to B. 

C’ that he deliveix d the goods to B. 

Evidence ih offered to show tluit, on a previous occ«abion, he said that he had 
not delivered the goods to B. 

The evidence is admissible. 

(h.) A is indicted for the mnider of B. 

0 saj s that B, when dying, d( dared that A had given B the wound of which 
he died. 

Evidence is offered to show that, on a previous occasion, C said that the wound 
was not given by A or in his presence. 

The evidence is admissible. 


156. When a witness whom it is intended to corroborate gives evidence 
Quostions toiKling to cor- of any relevant fact, lie may be questioned as to 
roliorato ovidence of rele- any other circumstances which he observed at or 
vaiit fact, aduussible. time or place at which such relevant 

fact occurred, if the Court is of opinion that such circumstances, if proved, 
would corroborate the testimony of the witness as to the relevant fact which 
he testifies. 

Illustration. 


A, an accomplice, gives an account of a robbery in wdiich he took part. Ho 
describes vaiious incidents unconnected witli the robbery which occuired on his 
way to and from the place wheie it w^as committed. 

Independent evidence oi these facts may be given in order to corroborate bis 
evidence as to the robbery itself. 

157. Ill order to corroborate the testimony of a witness, any former 
Former statements of statement made by such witness relating to the 
witness may be proved to same tact, at or about the time when the fact took 
corroborate later testimony place, or before any authority legally competent to 
as to same fact. investigate the fact, may be proved. 


158. Whenever any statement, relevant under section 32 or 33 is proved, 

. ,, , all matteis may be proved, either in order to con- 

proved ill connection with tiaclict or to corroborate it, or in orcier to impeach 
proved statement ^ lelevant or contirm the credit of the person by whom it was 
under section 32 or 33. made, which might have been proved if that person 

had been called as a witness, and had denied upon ci*oss-exanamation the 
truth of the matter suggested. 


159. A witness may, while under examination, refresh his tnemory by 
^ ^ . referring to any writing made by himself at tlm 

e res ling memory. time of the transaction concerning which he is 

questioixed, or so soon afterwards tliat the Court considers it likely that the 
transaction was at that time fresh in his memory. 

1 he witness may also refer to any such -writing made by any other 
person, and read by the witness within the time aforesaid, if when he read 
it he knew it to be correct. 

Whenever a witness may refresh his memory by reference to any doeu- 
men witness may use “lent, be may, with tbe permission of the Court, 

copy of document to refresh refer to a copy of such document : Provided the 

memory. Court be satisfied that there is sufficient reason for 

the non-production of the original. 

An expert may refresh his memory by reference to professional treatises. 
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160. A witness may also testify to facts mentioned in any such docu- 
... , ment as is mentioned in section 159, although he 

indMuSent mentaotSl mmc- has no specific recollection of the facts themselves, 

tion 159. if he is sure that the facts were correctly recorded 

in the document. 

Illustration, 

A book-keeper may testify to facts recorded by him in hooka regularly kept in 
the course of busmesa, if lie knows that the books were correctly kept, althougii he 
has forgotten the particular transactions enteied. 

161 An y writing referred to under the provisions of the two last pre- 
Eight of adverse party as ing sections must be produced and shown to the 

to writing U&ed to lefresh adverse party, if he requires it ; such party may, 
memory. if he pleases, cross-examine the witness thereupon, 

162. A witness summoned to produce a document shall, if it is in his 

possession or power, bring it to Oourt, notwith* 
Production of documents, standing any objection wliicli there may be to Its 

production or to its admissibility. The validity of any such olyection shall 
be decided on by the Court. 

The Oourt, if it sees fit, may inspect the document, unless it refers to 
matters of State, or take other idence to enable it to determine on its 
admissibility. 

If for such a purpose it is necessary to cause any document to be 
^ ^ , , translated, the Court may, if it thinks dt, direct 

Translation o ocumen s. translator to keep the contents secret, unless 

the document is to be given in evidence , and if the interpreter disobeys such 
direction, he shall he held to have committed an offence under section 166 of 
the Indian Penal Code, 

163. When a party calls for a document which he has given the other 

Giving, as evidence, of to produce, and such document is 

document called for and produced and inspected by the party calling for its 
produced on notice. production, he is bound to give it as evidence, if 

the party producing it requires him to do so. 

164. When a party refuses to produce a document which he has had 

Using, as evidence, of docu- Produce, he cannot afterwards use the 

meat, production of which document as evidence, without the consent of the 
was refused on notice. other party, or the order of the Court. 

Ulusiration, 

A sues B on an agreement, and gives B notice to produce it. At the trial, A 
calls foi the document, and B refuses to piodiice it. A gives secondary evidence of 
its contents. B seeks to pioduce the document itself to contiadict the secoofiaiy 
evidence given by A, or in older to show that the agieement is not stamped. He 
cannot do so. 

166. The Judge may, in order to discover, or to obtain proper proof of 
ror to put ques- relevant facts, ask any question he pleases, in any 

g production. form, at any time, of any witness, or of the parties 
Eaqt relevant or irrelevant ; and may order the production of any 
sc thiiag : and neither parties, nor their agents, shall be entitled to 
question or order, nor, without the leave of 
any witness upon any answer given in reply to 
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Provided that the judgment must be based tipon facts declared by this 
Act to be relevant, and duly proved : , 

Provided also that this section shall not authorize any J udge to ^ compel 
any witness to answer any question, or to produce any document, which such 
witness would be entitled to refuse to answer or produce under sections 121 
to 131, both inclusive, if the question were asked or the document were 
called for by th€ adverse party ; nor shall the Judge ask any question which 
it would be improper for any other person to ask under section 148 or 149 ; 
nor shall he dispense with primary evidence of any document, except in the 
cases hereinbefore excepted. 

lea In cases tried by jury, or with assessors, the jury or assessors may 
Power of jury or assessors put any questions to the witnesses through or by 
to put questions. leave of the Judge, which the Judge himself might 

put, and which he considers proper. 


OiuPTBB XL — Of Impeoper Admission and Ebjection of Evidence 

167. The improper admission or rejection of evidence shall not bo ground 
No now trial for improper itself for a new trial, or reversal of any decision 
admission or rejection of on- in any case, if it shall appear to the Court, before 
which such objection is raised, that, independently 
of the evidence objected to and admitted, theie was suffioieiit evulenoe to 
justify the decision, or that, if the rejected evidence had been received, it 
ought not to have \ aided the deckion. 
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SCHEDULE. 
Enactmenti Eepeai^ed. 
[See section 


Numljer and year. 


Extent of repeal. 


Stat. 26, Geo. IIL, 
cap. 57. 


Eor the further regulation of the trial of Section 3B, fto far as 


persons accused of ccrlcunoffeucefe com- 
mitted in the E.istlzidies ; for repealing 
so nsuch of an Act, made in the twenty- 
fourth year of the reign of hi ^ present 
Majesty (intituled ‘ An Act for tlie bet- 
ter regidation and management of tiio 
affairs of the East India Company, and 
of the British possessions in India, and 
for estahlibhing a Court of Judicature 
for the more speedy and eftectual trial of 


it relates to Courts 
of Justice in the 
East indies. 


! 

in the East Indies’), as requires the ser- 
vants of the East India Company to deli- 
ver inventoiies of their estates and 
effects, for rendering the laws moie 
effectual against peisons unlawfully re- 
sorting to the East Indies ; and for the 
more easy pi oof, in ceitiin cases, of 
deeds and writings executed in Great 
Britain or India. 


Stat. 14 & 15 Yio., 
cap. 99. 

1 To amend the Law of Evidence 

Section 11, and so 
much of section 19 
as ri latis lu Bi itibh 
India. 

Act XV. of 1862 ... 

To amend the Law of Evidence ... I 

Ro much as ha i not 
been Ltietofore re- 
pealed. 

Act XIX. of 1853 ... 

To amend the law of Evidence in the 
Civil Courts of the East India Company 
in the Bengal Presidency. 

Section 19. 

Act II. of 1855 ... 

For the further improvement of the Law 
of Evidence. 

So much as hm not 
been heretoloro 
repealed. 

ActXXT.of 1861... 

For simplifving the Procedure of the 
C’ourls of Cummal Judii atnre not eat i- 
blishcd by Roy d tharkr. 

Section 237. 

Aet I. of 1868 ... 

The General Glauses’ Act, 1868... 

Sections ? and & ; 
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AH1>reviation«^ meaning of, evitleneo to sliow, s. 08. 

Acceptor of bill estopped from denying drawer’s aatliority, s. 117, 
may deny drawing, s 117. 

Accession of Sovereign of United Kingdom, judicially noticed, s. 57. 

to office, &c., of Indian public officer, judicially noticed, s. 67, 

Accidental act, s. 15. 

Accomplice, competent witness against person accused, s. 1B3, 

conviction upon evidence of, only, not illegal, s. 133, 

Account, books of, entries in, when x'elcvant, s. 34. 

Acknowledgment of receipt, s. 32, par. 2. 

Acquaintance with haudwiiting, s. 47. 

Act, application of, s. 1. 

commencement of, s. 1. 
extent of, s. 1. 
short title of, s 1. 

of conspirator, how far a relevant fact, s. 10. 

See ReJevancif of statement. 

Actionable wrong, con«.piracy to commit, s. 10. 

Acts of Parliament, v hen judicially noticed, s. 57. 
bow proved, s. 78. 

private, copies of, presumption a«5 to genuinenes'^, s. 81. 
repeah‘d, s. 2 and sched. 
si Hement^ made in leeitals in, s. 37. 

Adding to tern,s of wiitten contract, &c , see Exclusion of Evidence, 

Admiralty jnribdiction, relevancy of certain judgments in, s. 41. 

Admissibility of communications mule during mairiage, s. 122. 
e\idenco of affaiis of Stite. s. 123. 

Judge to decide as to, 136. 

questions tending to corroborate evidence of relevant fact, s. 156, 
document produced by witness, s. 162. 

Admission defined, s. 17. 

by paity to proceeding or hi'=' agent, s. 18. 

person interested in subject-matter of proceeding, s. 18. 

from whom interest dtwived by parly to suit, s 18. 
vliose position or liability must be proved, as against party to 
suit, s. 18. 

suitor in repioseutitivc character, s. 18. 

person expiessly reftrred lo for information by party to suit, s. 20, 
proof of, agnoBt person unking it, and by on or his behalf, s. 21. 

01 al, as to contents of documents, when relevant, s. 22. 

in civ il oasi s, when relevant, s. 23 

not conclusivo proof of matter admitted, s. 31. 

mdj operate is estoppel, s. 31. 

facts admitted need not be proved, s. 68. 

of execution by paity to attested document, s. 70. 

of e\ idcm*e, improper, when no ground for new trial, s. 167. 

Admissions, ss. 17— 3L 

Admitted fact need not be proved, a, 58, 

Affairs of State, admissibility of evidence of, s. 123. 

Affidavits presented to Court or Officer, Act not applicable to, s. 1. 

Agent, conduct of, s. 8. 

statement of, s. 18. 

See Principal and Agent, 

Agreement, oral, evidence of, inadmissible to vary terras of written contract, &o., g. 92. 
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Agreenient varying tenns of document, evidence of contemporanttus, f. 09. 

to produce title-deeds, <&g., s. 130. 

Ambiguous document, exclusion of evidence to ©a^plain^ ». 03, 

See Language, 

Annoying questions, Court to foibid, $. 152. 

Answer of witness, see 

to issue, 8. 3, expL 

Arbitrator, pioceedings before, Act not applicable to, i. 1. 

Anri}? of tier Maji‘Hiy, see Articles of War, 

Art, opinions of experts on point of, s. 45. 

Articles^ of War judicially noticed, s. 57. 

Assessors, questions to witness by, s. 166. 

Attestetion, presumption us to, s. 89. 

Attested document, not required by law to be attested, proof of, b, 72. 

required by law to be attested, proof of, ss. 68^ — 7L 
Attesting witness, when execution of document must be proved by, u. 68. 

proof, when he cannot he found, of document executed in th® 
United Kingdom, s. 69. 

proof when he denies or forgets execution, S. 71. 

Attorney, see Poimrs of Aitorneij. 

communication made to, by or for client, when discloaable, s. 126. 

w aiver of privilege, b. 128. 

certain questions asked by, without reasonable grounds, may ue reported to 
High Court, s. 150. 

Authoiity, see Estoppel, 

Bad chaiacter, relevancy of, in criminal proceedings, s. 54. 

Bailee estopped from denying authority of bailor, s. 117. 

may prove right of peison to whom he delivers goods, s. II 7. 

Bailor, bailee estopped fiom denying authoiity of, s. 117. 

Barrister, commuuication made to, by or for client, when disclosable, s. 126. 

when not disclohable. s. 126. 
waiver of piivilcge, s. 128. 

ceitain questions asked by, without reasonable grounds, may be reported to 
High Court, s. 150. 

Bill of exchange, proof of, wdien drawn in set, s. 91, ill. c. 

acceptor of, estopped from denying authority of drawer, s. 117. 
acceptor of, may deny drawing, s. 117. 

Birth during valid marriage, when conclusive proof of legitimacy, 8. 112. 

Blanks in deed, s. 93, ill. h. 

Bodily feeling, slate of, ) -0 7 ^ ^ 

Body, btate ol, f Rehmncy of fads. 

Bona fides, see Good faith. 

Book of laws, picbuinption as to genuineness of, s. 84. 

Books, presumption as to, s. 87. 

Books of account, entiies in, when relevant, s. 34. 

Bribe, ciedit of witness impeached by shewing, s. 155. 

British India, Act extends to whole of, s. 1. 

laws in force in, judicially noticed, s. 57. 

Biitish territories, judicially noticed, s. 57. 

British territory, pioof of cession of, s. 113. 

Burden of proof, ss. 101—112. 

definition of, s. 101. 

as to asserted legal right or liability, s. 101. 
in suit or proceeding, s. 102. 
as to particular fact, s. 103, 

4 i fact necessary to be proved to make other evidence admissible, 

ii S- 104. ■ 

case of accused is within exceptions of Indian Penal Cod®, 
jk. a. 105. 

^ ©specially within knowledge, 8. 106, 

I =**^ 01 mittitoown to have b®en alive within thlrlj year®, 
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Burden of proof tliat man is alive who has not been heard o£ for seven years, s, 108, 
as to reiatioubhip in case of partners, s. 109. 

landlord and tenant, s. 109, 
principal and agent, s, 109, 

as to ownership, s. 110. 

of good faith wehere one party stands in position of active confi- 
dence, s. 111. 

Business, see Course of business. 

Caricature as a * documont,’ s. 3. 

Cause of relevant facts or facts in issue, s. 7. 

Certified copies secondary evidence, s. 63. 

of public documents, s, 76. 

presumption as to genuineness of, s. 79. 

proof of public documents, s. 77. 

of foreign judicial records, presumption as to, s. 86, 

Cession of British territory, proof of, s. 113. 

Character, when rclcxuiiit, ss. 52—55. 

to prove conduct imputed in civil cases^^ when relevant, s. 52. 

good, relevancy of, in criminal proceedings, s. 53. 

bad, relevancy of, in criminal proceedings, s. 54. 

relevancy of, as affecting damages, s. 55. 

witness to, cross-examination and re-examination of, s. 140. 

Charitable foundation, relevancy of opinions as to, s. 49. 

Charts, relevancy of statements in, s. 36. 
presumption as to, s. 87. 

Civil Proceed Lire Law, how^it affects proof of facts, s. 5. 

Civil proceedings, parties to suit and husband and wife, competent witnesses in, s. 120. 
Clerk of legal practitioner, communication to, s. 127. 

Client, see A ttorney, 

when compellable to disclose confidential communication, s. 129. 
wdien not compellable to disclose confidential communication, 129. 

Collusion in obtaining judgment may be proved, s. 44. 

Commencement of Act, s. 1. 

Common intention of conspirators, s. 10. 

Communication, see Conjidential communication^ Professional communication, 
during maiiiage privileged from disclosure, s. 122, 
not generally admissible, s. 122. 

■when admissible, s. 12*2. 

Compauson of signature, wiitinu', or seal with one admitted or proved, s, 73. 

powci to comped person to write tor, s. 73. 

Competency ol* witnesses, s^. 118—133. 

Sec 

“ Conclusive proof ” dcfinetl, s. 4. 

Conduct, bow far relevant, s. 8. 

imputed in ci\ il cases, relevancy of character to prove, s. 52, 

Confebbion caused by inducemt nt, threat, or promise, when irrc-levant, s. 24. 
to police-oiiict r, not piovalde^ against accused, s. 25. 
wliile in custody of police-oUicer, w'hon provable against accused, s. 26, 

ho\v mucli may be proved against ao- 
cubcd, s. 27. 

made after removal of impression caused by inducement, threat, or 
promise, relevant, s. 28. 

of one of two or more accused persons, how far to be considered, s. 30. 
otberwise relevant, not to become ij relevant because of promise of 
secrecy, &c., s. 29. 

Confidential communication, when client compellable to disclose, s. 129. 

when client not compellable to disclose, s. 129. 
Consciousess of a sensation, a fact, s. 3, ill. d. 

Consent to production of documents, s. 330. 

Conspirator, statements or act of, how far a relevant fact, s. 10. 

Construction of wdlls, saving of provisioUvS of Succebbion Act as to, s, 100. 

Consul, c«rtifioat« by British, s, 78. 
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Oontents of documents, bow proved, s. 61. 

in wbat cascB secondary evidence admissible, s. 65. 
oral admission as to, relevancy of, s. 22. 
evidence of, secondary evidence, s. 63. 

of statements by otlier persona of, wben ad- 
missible, s. 144. 

Contract in form of document, evidence of terms of, s. 91. 

exclusion of evidence of ora! agreement varying 
terms of, s. 92. 

examination of witness as to, i. 144. 

Contradiction of witness, s. 153. 

proved relevant statement, s. 158. 

Contradictory terms of written contract, &c., s. 92. 

See Exclusion of Evidence. 

Controversy, statements made before, s. 32, par. 4. 

Conversation, statement forming* part of, s. 39. 

Conviction, previous, relevancy of, in criminal proceedings, % 51. 

upon evidence of accomplice only, not illegal, s. 133. 

Copy of document, second, iiy evidence, s. 93. 

when witness may refrcsli memory by reference to, s. 159. 
Corroboration of accomplice not required, s. 133. 

evidence of r< levant fact, s. 156. 
proved relevant statement, s. 158. 

Councils for making Laws and Eegulaiions, procedure of, judicially noticed, s. 57, 
Counsel, see Barrister. 

Counterpart, how far primary evidence, s. 62. 

secondary evidence, s. 63. 

Course of business, existence of, when a relevant fact, s. 16. 

' statement made in, s. 32. 

procedure of Parliament and Indian Legislative Councils, judicially 
noticed, s. 57. 

Court, Act applies to judicial proceedings in, s. 1. 

not applicable to affidavits presented to, s. 1. 
defined, s. 3. 

names of members and officers of, Court to take judicial notice of, s, 57. 
to forbid insulting questions, s. 152. 

See Judge. 

Court-Martial, Act applicable to judicial proceedings before, s. 1. 

Courts, seals of, of which Court must take judicial notice, s. 57. 

Credit of witness, questions in cross-examination affecting, ss. 146—150. 
how impeached, s. 155. 
when may be confirmed, s. 158. 
may be impeached, s. 158. 

Criminal proceedings, see Con fession. 

statement exposing to, s. 32, par. 3. 

husband or wife of accused competent witness in, s. 120. 

relevancy of bad character, s. 54. 

good character, s. 53. 
previous conviction, s. 54. 

Criminating answer, witness not excused from answering on ground of, ss. 132— 147* 

_ document, production of, s. 130. 

Cross-examination of witness, meaning of, s. 137. 

must n late to lelevant faets, s. 138. 

notcoufined to facts upon which examiiied-in-chief, 8. 138. 

on new matter introduced in re-examination^ s. 138. 

producing document, .s, 189. 

as to character, s. 140* 

as to previous wu’itten statements, s. 145. 

^ ' when they must be predtifsd, 

s. 145, 

leading tjuestions may be asked, s, 143. 
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Cross-examination of witness, questions to test veracity, &c., ss. 146 — 150. 

not to be asked without reasonable grounds, 
s. 149. 

when Court may report asking of question 
to High Court, s. 160. 

upon answer to Judge’s question, when permitted, 
s. 165. 

upon writing with which he refreshes memory, s. 161. 
Custom, relevancy of facts where question is as to existence of, s. 16. 

general, relevancy of opinions as to existence of, s. 48. 

Damages, suits for, relevancy of facts in, s. 12. 

relevancy of character as aftecting, s. 55. 

Dead person, statement of, see Belevant facts. 

Death, statement relating to cause of, s. 32, par. 1. 
statement exposing to suit for, s. 32, par. 3. 

of man known to have been alive within thii'ty years, burden of proving, 
s. 107. 

who has not been heard of for seven years, burden of proving life, 
s. 108. 

Decision, reversal of, see Reoersal of decision^ Reports of decisions. 

Decree, sec Judgments. 

Deeds, title, of wifne&s not a party, production of, s. 130. 

Defective document, exclusion of evidence to explain, s. 93. 

Definitions, s. 3. 

Delay, s. 32. 

Diplomatic agent, certificate by, s. 78. 

Disease of body or mind, person affected with, when incompetent as witness, s. 118. 

* Disproved,’ when a fact is, s. 3. 

Divisions of time, when judicially noticed, s. 57. 

Document, see Evidence^ ^resumption, Frodiiction of document. 
defined, s. 3. 

used in commerce, s. 32, par. 2. 
contents of, how proved, s. 61. 
private, s. 75. 

presumptions as to, ss. 79 — 90. 
produced by witness, translation of, s. 162. 

when Court may inspect, s. 162. 

%vhen referring to matters of State, s. 162. 
on notice, party producing entitled to have it in evidence, s. 163. 
production of, which another person, having possession, could refuse to 
produce, s. 131. 
by witness, s. 162. 
refused, s. 164. 

power of Judge to order, s. 165. 

lised by witness to refresh memory, production of, to adverse party, s. 161p 
Documentary evidence, sh. 61 — 90. 

defined, s. 3. 

exclusion of oral by, ss. 91 — 100. 

Doci i ents, public, ss. 74 — 78. 

Bum D. witness, mode of giving evidence by, s. 119. 

Dying declaration, proof of, s. 104, ill. a. 

Effect of relevant facts or facts in issue, s. 7. 

Enactments repealed, s. 2. 

Entry in books of aconnt, when relevant, s. 32, par. 2, s. 34. 

public record, &c., made in performance of duty, relevancy of, s. 35. 
Estoppel, admisBion may operate as, s. 31, 
defined, s. 115. 

of acceptor of bill of exchange from denying authority of drawer, s. 117. 
bailee or licensee from denying authority of bailor or licensor, s. 117, 
licensee of person in possession of immoveable property from denying 
licensor’s title to possession, s. 116. 
of tenant from denying landlord’s title, s. 116. 

Evidence, rules of, repealed, s. 2. 
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Evidence defined, s. 3. 

of facts in issue and relevant facts, s. 5. 

admissible as to application of language to one of two sots of facts, to 

nciilu*r of wdiich tlic i\lioIe 
coructly applies, s. 1)7 
which c in appi)’ to one onl 5 ’‘ of 
bevcial per'-ons or things, 
06. 

as to use of language iraracaniug in reference to exi'^tiiig facts, 

^ s. 95, 

■ as to written document or contents, s. 141, 

to show meaning of illegible chaiactiTH, , s. 08, ^ 
when statement forms part of converbation, book, s, 30, 
documentary, ss. 61—90. 
exclusion of oral by clocnrnentary, s&. 91 — lOO. 

inadmissible as to moaning of I.uiguage when ilocnment applies accurately 
to existing facts, s. 94. 
of affairs of State, admissibility of, s. 12.3* 

Attorney, Banister, &c , ss. 120 — 128. 

contemporaneous agreement varying terms of document, who may givi*, 
s. 99. 

dumb- witness, mode of giving, s. 119. * 

fact when not admissible under Civil Procedure Law, s, 5, expL 

husband or wife, ss. 120 — 122. 

oral agreement vai ying terms of contract, &c., escIuBion of, s. 92. 
parties to suits, s. 120. 

Judge or Magistrate, s. 121. 
public officer, s. 124. 

Magistiatc or police-officer, s. 125. 
interpreter, ss. 127, 128. 

terms of contract, &c., in form of document, s. 91. 
witness, when relevant for proving, in subsequent proceeding, tmth of 
facts stated, s. 33. 
oral, ss. 59, 60, 

must be direct, s, 60. 
proof of facts by, s. 59. 
primary, s. 62. 
secondary, ss. 63, 65, 66. 

to explain ambiguous or defective document, exclusion of, s, 93. 

Judge to decide admissibility of, s. 136. 

wbat matters may be pioved when relevant statement proved under Sfc» 
tion 32 or 33, s. 158. 

improper admission of, when no ground for new trial, s. 167. 
improper rejection of, when no gioimd for new tilal, s, 107. 

Examination, see Evidence, 

of witness as to written document or contents 144. 
of wntnesses, see Witness, 

Examination-in-chief of witness, meaning of, s. 137. 

must relate to lolerant facts, g. 138, 
leading question, nhen may !>e ask» d, g. 242. 

may not ho avhed, i, I42. 
W’hen cross-examination cpiebiion may be tibkeil iii, 
8. 154, 

Examinations of witness, order of, &, 138. 

Exclusion of evidence to explain ambiguous or defective flocumenf, n, 93, 

as to meaning ol language when document appliei aeciirately 
to existing facts, s. 91 

; of oral agi eement varying terms of written contract, i 

to contradict answer to question testing veracity, t. isk 
r « .r i documentary evidence, ss, 91— ICX). 

Execution, admission of, by party to attested document, s. 70. 

of document, w^n attesting witness cannot b® foasil, m ix#- 

. cation mtloUiffed kingdom, s. 69. 
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Execution of document, proof of, when attesting witness denies execution, s. 71. 

when attesting witnessa must prove, s. 68. 
presumption as to, s 89. 

Executive, acts of, how proved, s. 78. 

Existence of facts, evidence of, s. 5. 

foreign Sta-to, <S:c., when judicially noticed, s. 57. 

Expense, s, 32* 

Experiments, accounts of, s. 51. 

Expert, definition of, s. 45. 

opnion of, on foreign law, &c., relevancy of, s. 45. 

relevancy of facts bearing upon, s. 46. 
expressed in treatise, when proved by ptuduction, s. 60* 
may refresh memory by reference to professional treatises, s. 159. 
Explanation of fact in issue, fact necessary for, s. 9. 

of ambiguous document, exclusion of evidence in, s. 93, 
fact in issue, or relevant fact, see Relevancy of facts. 

Extent of Act, s. 1. 

Fact, see Presumption, 

admitted need not be proved, s. 68. 
defined, s. 3. 

evidence of, when not admissible under Civil Procedure Law, 6. 5. 
in issue, see Relevancy of facts. 

evidence of, may be given in suit or proceeding, s. 5. 

Facts in issue defined, s. 3. 

relevant, evidence of, when admissible, s. 5. 
connected with facts in issue, s. 6. 
relevancy of, ss. 5 — 16. 

forming part of same transaction, s 6. 

which are the occasion, cause, or effect of relevant facts, or 
facts in issue, s. 7. 

necessary to explain or introduce a fact in issue or relevant fact, 

s. 9. 

not otherwise relevant, when they become relevant, s. 11. 

in suits for damages, s. 12. 

where right or custom in question, s. 13. 

showing existence of state of mind, body, or bodily feeling, s 14. 
bearing on question whether act was accidental or intentional, 
s. 15. 

when course of business concerned, s. 16. 
bearing on opinions of experts, s. 46. 
not requiring proof, ss. 56 — 58. 
judicially noticed, s. 56. 
proof of, by oral evidence, s. 59. 

Fasts, public, when judicially noticed, s. 57. 

Festivals, public, when judicially noticed, s. 57. 

Flag^ national, of foreign State, &c., when judicially noticed, s. 57, 

Foreign expressions, evidence admissible to show meaning of, s 98. 
judicial records, certified copies of, presumption as to, s. 86. 
law, opinions of experts on, relevancy of, s. 45. 

Forfeiture, exposure to, witness not excused from answering on ground of, 
ss. 132, 146, 147. 

Fraud in obtaining judgment may be proved, s. 44, 

Fraudulently acting, a fact, s. 3, ill. d. 

Functions of Indian public officers, when judicially noticed, s. 57. 

GamUe^ statement made in, s. 37. 

presumption as to genuineness of , s. 81 . 

GamtU of India^ notice in, of cession of British territory, proof, s. 113. 

Qen«ra.i yll^ases Act, 1868, sections 7 and 8 repealed, s. 2 and sched. 

Genera}/ custom or right d^ncd, s. 48. 

Genuineness of documents, see Presumption 

Geographical divisions of the world, when Court must take judicial notice of, s. 57 
Good character, relevancy of, in criminal proceedings, s. 53. 
faith, acting in, Is a fact, s. 3, ill. d. 
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flood feltl, «•, 3“C ol prty <t..d. in l»Ilion of ..'liv. o.nf d.noo, 

s. 111. . , ,, 

Gnocl-will, facts showing oxibtcnco oi, 6.. la- 

”'1'''S 

document, s. 92. 

SnSi4:?d™“iy" "1”'”” "'■ ’■ ■'■'• 

proof of, when necos^di\, 6/.^ 

High Court, oeSuIslfouTasb'^u;;- X-m'y, &c . without roasunahio grournla, 
® may be repoiUd to, s. loU. 

SS.’SS.:tnS’qll™':;:| d-n, do,ot, 

■jmlically noticed, s. o7. . i % ^ i5>n 

Husband of accused in cvi.uinil procpeiluu competent witn s. 1-U. 

party to civil suit, c'oin( etint 'utiu S'. bl_ . .in. . fi 

Identity of thing nr person uhnse i,kiHil> iele\ .uil. im ' ‘ ’ ' ' 

^ handwriting, rehsoincy ot op.nio lo ;.t ‘ ’■ , . , 


not t*' 

1 . » * 

V ithor 

1 H c'nU 1 1 

ciMund 

1 19. 

' ill n 

L'omi may 

11 i at 

a^kaiw" _ o£ 

qm 

(11 to High 

(’lunt, 

s. lad 

98. 
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Ilhwill, facts shewing existence of, s. 14. 

Impeaching credit of witness, ss. 155, I'^o. 

Incanacity to give evidence, s. 32. j . i < 

IncompetLce of Court to deHver judgment may be proved, s. 44. 

Inconsistency with facts in issue or relevant lacts, s. li. 

Indecent questions, when Court may forbid, b- lol. ^ 

may not forbid, s. lol. 

India British, Act extends to whole of , s. 1. ^ o n o 

Indian Councils’ Act, 186i, Xiotjule.^^;c.^Jav.ng f- 

noticed, s. 57. .... . r inr 

Indian Penal Code, burden of proof that case of accused is within cxcfptmu.s id, a. It j. 

ofEence under s. 166 of, s. 162. . . t • r • i 

Indian Public Officers, accession to office, «S:c., of, A\hen Court take jmiu'ial 

notice of, s. 57. * fp * i ii\ii 

Indian Succession Act, provisions of, as to construction of uilK not lUlcitt a, n lyy, 
wills under, bow provable, s. 91. 

Inducement, confession caused by, s. 24. ... i. . 

Inference suggested by fact in issue or relevant fact, facts supporting tir uliiuliug, 

s» 9* • 

from refusal of witness in cross-examination to answer t|iicstion m to 

veracity, &c», s. 148. , «* * 

Information as to commission of offience source of, Magistrate and |io!icC'Oiicer wi 
compellable to disclose, s. 125. 

Inscription is a ^ document,* s. 3. ^ 

Insolvency-jurisdiction, relevancy of judgments in, s. 41. 

Inspection hj Court, produette of document for, a. 3. 

of document produced by witness, s. 112. 
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Insulting questions, Court to forbid, s. 152. 

Intention, having an, is a fact, s. B, ill. 

facts shewing, s. 14. 

Intentional act, s, 15. 

Interest, statementn against, s. 32, par, 3. 

Inlerpretation-clanse, s. 3. 

Interpreter, see Translator, 

communication made to, when disclosable, s, 127. 

when not disclosable, s. 127. 
waiver of privilege, s. 128. 

Introduction of fact in issue orrele^ant fact, s. 9. 
tJournals, prosuinptiou as to, s. 81. 

Judge whencompollahle to answer questions as to conductor judicial knowledge, s. 121. 
may be exmnioed as to other matters which ocouired in his presence, s. 121. 
power of, as to translation of document produced by witness, s, 162. 
must decide upon proved relevant facts, b. 165. 

Ijowcr of, to compel person to write fur comparison, s. 73. 
dtcide as to relevancy ot f.icts, s. IBO. 
iospoet document produced by wUikbs, s. 162. 
examine witnes® and ethii pioduetiou oC document, s. 165. 
Judgment, fraud, or collusion in obt ihiiiig’, or incompoteiicy of Court, may bo 
proved, s. 44. 

Judgments, of Comts of ju-stice, when rclevaiu, ss. id — 44. 

when !•' levant to b ir second siiil or q. jij. 

in probite, <S:c., juiisdietion, oC %\h it c milu^ive proof, s. 41. 

relevancy ou s 41. 

in other tli<in probate, &e , jiuisdieLion, leievaiicy and effect of, s. 42- 

olht-u thin uho\c. when reli vmt, > 43 

100^1 he bi'-el upon ps)\fd je’e% in^ fmK, «. 165. 

Jiklioial notice, f lel- of whi<‘li Court m isi take, s. 5/. 

raed“) of wh.eh Court tikes not ii we^^iry to prove, s. 56. 

Judicial proceeding's before Courts and Oourlt3-inaiti,il, Aet applicable to, s. 1. 

Jury, qhi^dons to witness by, s. IGO. 

Know li dge. facts sliewi ig existence of, s. 14. 

Xiandlord and tenant, buideii of proof as ij lelaiionship in case of, s. 109. 

title of, e-'toppel of tenant tiom deiiyiiiu, s. 116. 

Language, see Erlchnce. 

when doeiiment applies aecu^aielyto exbting facts, evidence- inadmis- 
sible as to iLoiiui)^ ot, ^.94 

whleb <Mn apply to one onlv of .‘?"veril persons or things, evidence 
admii^'.ibie as to nppbcdion of, s 96. 
unmeiuiug in lefeience to existing facts, e\idence admi’^’sible as to use 
of. .s 95. 

admissibility of evidence as to applieition of. to one of two sets of facts 
to lit'I lur of which whole curiectly applies, s. 97. 

LaW“book, see Jaiw of i juntrif. 

Law of cmmii V, leit^viney of statement of, cont lined in law-book, s. 38. 

Law 8, .sec Muok of hnrs. 

in force in British India, judicially noticed, 8. 57. 
rcpealfil, s. 2. 

Leading question, meaning of, s. 141. 

in examinatiuu-in-chief and re-examination when may be asked, 

8. 142. 

when raav not be ask- 
ed, s. 142. 

may be asked in eross-examination, s. 143. 

Legislative Councils, (Joimeih. 

LcgiHlatures, pioc<*eillrigH of, how proved, s, 78, cLs. 2, 4. 

Legiiiiuac}", w'lieu birth during valM m image, conclusive proof of, s. 112. 

Letters, contract eontaim^d in, s. 9i. ill a. 

Licensee, estoppel of, from denying authority of licensor, s. 117. 

of person in possession of immoveible propeixy, esioppel of, from deny- 
ing licensor’s possession, s. 116. 
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Licensor, licensee estopped from denying authority of, s. 117. 

Lithographed documents, how far primary evidence, s. 62. 
words are a ‘document,’ s. 3. 

Local expressions, meaning of evidence admissible to shew, s. 98. 
extent of Act, s. 1. 

London Gasette^ presumption as to genuineness of, a. 81. 

Loss of document, s. 66, cl. 5. 

Lost document, proof of contents of, s. 104, ill. h. 

Lunatic when incompetent as witness, s. J 18. 

Magistrate, questions as to conduct or knowledge, not generally compellahie to 

answer, s. 121. 

. when compellable to answer, s. 1 21 . 

may be examined as to other matters which occurred in his presence, 
8 - 121 . . ^ 
not compellable to disclose whence information obtained as to coteinis- 
sion of offence, s. 125. 

Maps are ‘ documents/ s. 3. 

relevancy of statements in, s. 36. 
presumption as to, ss. 83—87. 

Marriage, birth during valid, when concIiiKive proof of legitimacy, s, 112. 
communications during, privileged from disclosure, s. 122. 

not generally admissible, s. 122. 
when admissible, s. 122. 


Matrimonial jurisdiction, relevancy of judgments in, s. 41. 

Matters of State, document produced by witness referring to, s. 162. 

“ May presume,” defined, s. 4. 

Meaning of words or terms, relevancy of opinions as to, s. 49. 

Memorandum of evidence, presumption as to, s. 80. 

Mental condition included in “ fact,” s. 3. 

Mind, state of, see Relevancy of facts. 

Mortgagee, production of mortgage-instrument by, s. 130. 

Motive for fact in issue or relevant fact, s. 8. 

Municipal body in British India, proof of proceedings of, s. 78. 

Names of Indian public officers, when Court must take judicial notice of, s. 57* 
National flag of foreign State, <ic., wdien Court must take judicial notice of, a, 57* 
Native States, proof of cession to, s. 113. 

Navy of Her Majesty, see Articles of War, 

Negligence, facts shewing existence of, s. 14. 

New matter introduced in re-examination, s. 138. 

cross-examination upon, s. 138. 
Newspapers, presumption as to genuineness of, s. 81. 

New trial, improper admission or rejection of evidence when no ground for, s. 167. 
Non-existence of facts, evidence of, s. 5. 

Notary Public, seal of, judicially noticed, s. 57. 

Notice to produce, rules as to, s. 66. 

See Presumption. 

document produced under, party producing entitled to have it la 
evidence, s. 163. 

if production refused, when party refusing can afterwardi give 
document in evidence, s. 164. 

Notification in Gazette of India of cession of British territory, s. 113. 

Notifications, statement of fact in Government, s. 37. 

of Government, how proved, s. 78. 

‘^ot proved,’ when a fact is said to be, s. 3. 

Number of witnesses, s. 134. 

Obsolete expressions, meaning of, evidence admissible to show, s. 98* 

Occasion of relevant facts or facts in issue, s. 7. 

Offence^ conspiracy to commit, s. 10. 

soturoe of information as to, Magistrate and polioe-officer 
A£i! * compellable to disclose, s. 125, 

Offensuie quesfone, Ohuft, to forbid needlessly, s. 152. 

affidatiti^ presumed % Act not applicable to, s. L 
yflicml character, presumption m to, ^ 79. 
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communications, wbfm public officer not compellable to disclose, s. 124. 

Old ai^e, person of extreme, when incompetent as witness, s, 118. 

Onus, see Burden of proof. 

Opinion, holding a certain, is a fact, s. 3, ill. d, 
on foreig’ii law, &c., relevancy of, s. 45. 
relevancy of facts bearing upon, s. 46. 
of third person, when relevant, ss. 45-— 51. 
as to handwriting, relevancy of, s. 47, 

existence of general custom or right, relevancy of, s. 48. 
usages, tenets, meaning of terms, &c., relevancy of, s, 49. 
relationship, rrdevancy of, s. 50. 

of expert expressed in treatise, when proved by its production, s. 60. 
relevancy of grounds of, s. 51. 

Opportunity for occurrence or transaction of relevant facts or facts in issue, s. 7. 
Oral admission as to contents of document, relevancy of, s. 22. 

agreimicnt, evidence of, not admissible to vary terms of wntten contract, s. 92. 
evidence, ss. 59, 60. 

defined, s 3. 
must he direct, s 60. 

of contents of document, secondary evidence, s. 63. 
of dumb- witness, s. 119. 

e'cclusion of, by documentary evidence, ss. 91 — lOO. 
of statements by other persons of contents of documents when 
admis^ible, s. 144. 
proof of facts by, s. 59. 

Oi ler, «ce Jtfdrp7ieni,s\ 

of production of witnesses, s. 135. 
of exaininations of witness, a. 1.38. 

Orders of Govermmnt, <&c., how pioved, s. 78. 

Ownership, burden of proof as to, s. llO. 

Parliament, course of proceeding of, judicially noticed, s. 57. 

Parol, see Oral evidence. 

Parties, power of Judge to examine, s. 165. 

to civil suit, competent witnesses, s. 120. 

Partners, burden of proof as to relationship in case of, s. 109. 

Payment, oral evidence of, s. 91, cl. e. 

Pedigree, statement in family, s. 32, par. 6. 

Penalty, exposure to, w’itness not excused from answering on ground of, ss. 132, 
146, 147. 

Photographed words arc ‘ a document,* s. 3. 

document, liow far primary evidence, s. 62. 

second.iry evidence of original, s. 63, ill. a. 

Place at which any fact in issue or relevant fact happened, facts fixing, s. 9. 

Plans are ‘ documents,’ s. 3. 

relevancy of statements in, s. 36. 
pre^'Umption as to, s. 83. 

Pleader, certain questions asked by, without reasonable grounds, may be reported 
to High Court, s. 150. 

communication made to, by or for client, when disclosable, s. 126. 

when not disclosable, 126. 
waiver of privilege, s. 128. 

Pledge, production of document by, s. 130. 

Police-officer, confession to, not provable against accused, s. 25. 

confession while in custody of, when provable against accused, s. 26. 

how much provable against accused, 
s. 27. 

not compellable to disclose whence information obtained, s. 125. 
Portrm*t, statement made on family, s, 32, pir. 6. 

Position in life of witness, questions in cross-examination to discover, ss. 146— -150. 

not to be asked without reasonable grounds, s. 149. 
when Court may report asking of question to High Court, 
s. 150. 

Power of Judge, see Judge, 
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PowerS"Of -attorney, presumption as to, s. 85. 

Preparat’on for fact in issue or relevant fact, s. 8. 

Presumption, see Death. 

as to document produced as record of evidence, s. 80 . 
certified copies of foreign judicial records, b. 86 . 
books, maps, and charts, s. 87. 

execution, t^c., of document not produccil after notice, b. 89. 
documents thirty years old, s. (Kb 
existence of probable facts, s. 114. 

genuineness of book of laws and reports of decisions, s. 84. 
certitnal copies, &c , s. 79. 

document admisMible in Enj^kntl or Ireland without 
proof of seal or signature, s. 82. 
gazettes, newspapers, eopii s of private Acts of 
Parliament and other documents, fe. 81. 
as to maps and plans, s. 86.^ 
powers-of-attorney, s. 85. 
telegraph messages, s. 88. 

Presumptions as to doenmeuts, ss. 79 — 90. 

Previous conviction, see condetwn. 

primary evidence, how far counterpart is, s. 6*2. 

printed document, &c., is, s. 62. 
meaning of, s. 62, 
proof of document by, s. 64. 

Principal and agent, burden of proof as to relationship in case of, s. 100. 

Printed document, how far primary evidence, s. 62, 
words are a ‘‘document,” s. 3. 

Private Acts of Parliament, presumption as to copy of, s. 81. 

Private documents, s. 75. 

Privilege of communications during marriage, s. 122. 

professional communications not waived by party giving evidence, s. 128, 
bow far waived when .ittoruey, &c., ex-» 
amined by party, s. 128. 

See AttOTney.! Barnster, Ilarriage. 

Privy Council, proclamations, &c., of, bow proved, s, 78. 

Probate, jurisdiction judgment in, s. 41. 
proof of wills by, s. 91. 

Proceedings before arbitrator, Act not applicable to, s. 1. 

civil, parties to suit and husband and wife competent witnesses in, 12). 
criminal, husband or vife of accused compeleni witne^^ in, 120. 
judicial, before Courts and Coiirts-martial, Act applicable to, h. 1. 
of what facts evidence admissible in, s, 5. 

See Criminal Proceedings. 

Proclamations how proved, s. 78. 

Production of document by witness, s. 162. 

on notice, party producing entitled to have it in evidence, 
S.163. 

if rcfubcd, in what cases paify refusing can 
afterwards give it in evidoucc, s, liil, 
person summoned does not bect>me witiie.sn by. h. CIO. 
])o\yer of Judge to order, s, 165. 

which another person, having poshchsion, coiiltl to 

produce, s. 131. 

i of title-deeds of witness not a party, s. 130. 

writing used by witness to refresh memory, adverse party entitlei 
to, s. lOI. 

Professional adviser, see Attorney, Bannster. 

communication, when disclosable, s. 126. 

, ^ ^ ' when not disclosable, s. 126. 

^ ^ ^ waiver of priyilege as to, s. 128. 

entry made in discharge of, s. 32, par, 2. 

T> £ T. 4 egpsrt may refresh his memory by reference to, 8. 159. 

Proof burden of, see Burdm of proof. 
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Proof, admission not concinsive, s. 31. 

' facts not requiring, ss. 56 — 58. 

judgments in probate, &c., jurisdiction, of whnt conclusive, s, 41. 
of admission against person nuking it and by or on his behalf, s. 21. 
admitted fact, not necessary, s. 58. 

attested document not required by law to be attested, s. 72. 

certain public and official dooumenin, s. 78. 

cession of British territory, s. 113, 

contents of documents, s. 61. 

documents by primary evidence, s. 64. 

execution of’ document required by law to be attested, s. 08, 

when attesting wit- 
nobs cannot be 
ft)uiid, or execu- 
tion in the United 
Kingdom, s. 69. 
when ati^sling wit- 
iiebs deuioH ^exe- 
cution, H. 71. 

facts by oral evidtmee, s. 59. 
handwriting and sigiutnve when necessary, s. 67. 
public document by production of certitied copy, s. 77. 
wills under Indian SuceesMon Act, s 91. 

legitimacy, in what ca^es birth during valid marriage conclusive, s. 112. 
fact, no particular number of witncs.scs necessary, s. 134. 

® Proper custody’ defined, s. 90. 

Protest of Captiin, when relevant, s. 32, ill. h. 

‘ Proved,* when a fact is, s. 3. 

Provincial expressions, evidence admissible to show meaning of, s. 98. 

Public book, register, or record, entry in, s. 35. 

Public documents, s, 74 

certified copies of, s. 76. 

proof of, by production of certified copies, s. 77. 
proof of certain, s. 78. 

Public festivals, &c.. when Court must take judicial notice of, s. 57, 
officer, proof of appointment of, s. 91. 

when not compellable to disclose official communications, s. 124. 
Public officers, Indian, accession to office, &c,, of, w'hen Court must take judicial 
notice of, s. 57. 

record, &c., relevancy of entry in, made in performance of duty, s. 35. 
right, siatement as to, s. 32, pur. 4. 

Question, asked wiiliout reusonable grounds, when may be reported to High Court, 
R. lot). 

Bee Atf(jrnei/, Lcmlmg qua^tion^ Melcvancg of faciSj Veracifg of 7mt7ics$j 

&c. 

Rape, impeaching* credit of probccutrix for, s. 155, cl. 4 
Rashness, facts shewing (^xi'^tenee of, s. 14. 

Recitals in Acts or notifications, s. 37. 


Record of evidence, presumption as to doeument*^ purporting to he, s. 80. 
Re-examination of witness, meaning of, s. 137. 

on new matter introduced by permission of Court, s. 138. 
to wh.it diueted, s, 138. 
to eh’iracttu', s. 14i). 

leading (picstiou when may be asked in, s. 142. 

may not be asked in, s. 142. 

Reference, books of, s. 57. 

Refreshing memory by reference to writing, when made by witness, s. 152, 

when made !)y other person, s- 159. 
'when witness may refer to copy, s. 159. 
expert, b^^ reference to professional treatise, s. 159. 
Regulations of Government, <^c,,how proved, s. 78. 
repealed, s. 2. 

Rejection of evidence, improper, when no ground for nei,v trial, s. 167. 

Relation of parties transacting fact in Issue or relevant fact, facts shewing, s* 9, * 
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BelationsMp, relevancj^ of opinions as to, s. 32, paras. 5, 6, s. 60. 

burden of proof as to, s. 109. 

Eeleyanoy of admission in civil cases, s, 23. 

bad character in criminal proceedin^ys, s. 64. 
character as affecting damages, s. 65._ 

to prove conduct imputed, in civil casch, s. 62. 
conduct, 8. 8. 

confession made after removal of imprcBsion caused by imlficiujifiit, 
threat, or promise, s. 28. 

entry in public record, &c,, made in performance of duty, h. 36 . 
facts, ss. 6 — 16. 

forming part oC same transacti{m, s. 0. ^ 

which are the otcasion, <S:c , of reh vant facts or facts in s, 7. 
necessary to explain or introduce a fact in m jtiii \a!it fact, 

s. 9. 

in suits for damages, s 12. 

where right or custom in question, s. 13. 

shewing existence of state of minil, hotly, or bo lily feeling, s 1 L 
bearing on question w hether act was aecitlental or iiiU iilion.d, i i 5. 

opinions of experts, s. 46. 

Judge to decide as to, s. 136. 
good chai'acter, in criminal proceedings, s, 53. 
grounds of opinion, s. 51, 

judgments, &c., to bar secontl suit or tri<d, s. 40. 

in piobate, <S:c., jurhdictiou, s. 41. 
of what conclusive proof, s. 41. 
in other than probate, &c., jmiNdiction, s. 42. 
Eelevancy of judgments, &c., other than above, s. 43. 

opinions as to existence of general custom or right, s. 18. 
handwriting, s. 47. 
relationsliip, s. 50. 
usages, tenets, &c , s. 49. 
oral admission as to contents of document, s. 22. 
previous conviction, in criminal proceedings, s. 54. 
statement as to fact of public nature contained in certain Acts or noti- 
fications, 8. 37. 

in maps, charts, and plans, s. 36. 
of law of country contained in law-booh, s. 38. 
or act of conspirator, s. 10. 
statements, s. 8. 

* Relevant,’ definition of, s. 3. 

Eelevant fact, existence of course of business, when a, s. 16. 
facts, see Relevancy of facts, 

examination in-chief and cross-examination of witness must relate 
to, s. 138. 

proved, Judge must decide upon, s. 165. 
when evidence of, admissible, s 5. 
facts not otherwise rekvtinl become, s. 11. 

written or veibal statement of, by perbon dead or who cannot 1» 
found, <S:c., when leievant, s. 32. 

Religious foundation, relevancy of opinions as to constitution of, s. 49. 

Repeal of rules and laws, s. 2. 

Reports of decisions, relevancy of, s. 38. 

presumption as to genuineness of, s. 84. 

Eepuhiftion, s, 3, ill, e. 

Res jtbdicata^ s. 40. 

Eetersal pf decision, improper admission or rejection of evidence, when no gronnl, 
toy, 6. 167. 

of fi 4 Jts as to existence of, s, 13. 

^fevancy of opinions as to existence of, s, 48. 

Rule of the toM, Court must ta^e judicial notice of, s. 57. 

Hales of evidence repealed, fe. 

Scandalous question's, when Oc^ may forbid, s. 151. 

QoiKt ipay not forbid, s. 151. 
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Science, opinions of experts on point of, s. 45. 

Seal, comparison of, with admitted or proved seal, s. 76. 

presumption as to genuineness of, s. 82. 

Seals of Courts, <&c., of what seals Court must take judicial notice, s. 57. 

Second suit or trial, relevancy of judgments, <&c., to bar, s. 40. 

Secondary evidence, after notice to produce, s. 66. 

certified copies, s. 63. 
other copies, s. 63. 
how far counterpart is, s. 63. 
meaning of, s. 63. 

■when admissible, of existence, condition, or contents of doou« 
ment, s. 65. 

Series of similar occurrences, s. 15. 

Series oi letters or papers, statement contained in document forming part of, s. 39, 
Servant of legal practitioner, communications to, s. 127, See Attorney, Barrister^ 
Shaking credit of witness, questions in cross-examination for, ss. 146 — 150. 

not to be asked without reasonable grounds, s. 149. 
when Court may report asking of question to High 
Court, s. 150. 

Shall presume” defined, s. 4. 

Short title, s. 1. 

Sign manual of British Sovereign, judicially noticed, s. 57. 

Signature, comparison of, with admitted or proved signature, s. 73. 
proof of, when necessary, s. 67. 
presumption as to genuineness of, s. 82. 

Signatures of Indian public officers, when judicially noticed, s. 57. 

Signs, evidence of dumb-witnesses by, s. 119. 

Sovereign, foreign, existence, &c., of, when judicially noticed, s. 57. 

Stamp, presumption as to genuineness of, s. 82. 

that document bore proper, s. 89. 

State, affairs of, admissibility of evidence as to, s. 123. 

foreign, existence, &c., of, when Court must take judicial notice of, s. 57. 
matters of, document produced by witness referring to, s. 162. 

State of mind, body, or bodily feeling, see Relevancy of facts. 

State of things under which relevant facts or facts in issue happened, s. 7. 
Statement by witness is ‘ evidence,’ s. 3. 

as to fact of public nature contained in certain Acts or notifications, 
relevancy of, s. 37. 

forming pai*t of conversation, document, book, or series of letters or 
papers, what evidence admissible, s. 39. 
of conspirator, how far a relevant fact, s. 108. 
of law of country contained in law-book, relevancy of, s. 38. 

Statements, see 

by persons who cannot be called as witnesses, ss. 32, 33. 
in maps, charts, and plans, relevancy of, s. 36. 
made under special circumstances, ss. 34 — 38. 
relevancy of. s. 8. 

written or verbal, of relevant facts by person dead, or who cannot be 
found, &c., when relevant, s. 32. 
when relating to cause of death, s. 32 (1). 
when made in ordinary course of business, s. 32 (2). 
when against interest of maker, s. 32 (3), 
when giving opinion as to public right or custom, or 
matter of public or general interest, s, 32 (4), 
when relating to existence of relationship, s. 32 (5). 

and made in 

will, deed, pedigree, or on tombstone, &c., s., 32 (6). 
when made in document relating to transaction by 
which right or custom created, <&c., s. 32 (7). 
when made by several persons, and expresses feeling, 
&c., relevant to matter in question, s. 32 (8). 

34 H 
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Statutes repealed, s. 2 and ached. 

Bnbtractinfi; from terms of written contract, <§:c., see delusion of eindena* 

Suit, see Judginenfi, &q, 

of what facts evidence adnii«.sib]e in, s. 5. 
for damages, relevancy of facts m, s. 12. 

Teelmicil expiessious, ivvmmj of, evidence admissible to shew, s. 98. 

*relegrap]) nicssno^cs, pnsnmidM>n as to, s, 88. 

Tenant, see Landlord and tenant 

esU 3 of, from denying landlord’s title, s. 116. 

Tender years, person of, when incompetent as witness, s. IIB. 

Tenets of body of men or family, relevancy of opinions as to, s. 49. 

Terms, meaning of, relevancy of opinions as to, s. 49. 

Territory. British, proof of cession of, s. 113. 

Threat, confession caused by, s. 24. 

Time at which any fact in issue or lelevant fact happened, facts fixing, s. 9. 

Title of Act, short, s. 1. 

foreign State, <&c., \vhen judicially noticed, s. 57. 
landlord, estoppel of tenant from' denving,'q. 1I6, 

Title-deeds of witness not a party, prodtuMion of, s! 1*30. 

Titles of Indian public officers, wlnm judicially noticed* h. 57. 

Tombstone, statement as to relaiioiibhip made on, s. 32 par. 6* 

Transaction, facts foinhng part of same, s. 6. ’ * ^ * 

See Relevancy of fatfs. 

Translation of document produced by witness, s. 162. 

Translator, see Interj^reter. 

divulging contents of document directed to be kept secret, s. 162, 
Treatises, see Expert, Frofessioml treatise. 

Trial, see Judgments. 

Trial, new, see New trial 
Tribunals, acts of, s. 74. 

United Kingdoni, proof of document required by law to be attested when executed 
in, and attesting witness cannot be found s. 69. 

Usages of body of men or family, relevancy of opiniims as to, s. 49. 

Vakil, reasonable grounds, may bo reported to 

communication made to, by or for client, when disclosable, s. 126. 

when not disclo^able, s. 126, 

_ . ^ 1 , . waiver of privilege, s. I2B. 

Tarying term^of doemnent, who may give evidence of contemporaneous agreo^ 

Varying terms of Written contract, &c., see Exclumn of evidence. 

£ -i • ^’^idence inadmi&Mlde of oral agreement, s. 92, 

Veracity of witness, questions m cross-examination to test. ss. 1 bf- 150, 

not to be asked without reaH>nai»le grounds, fi, 149 . 
when Court may report asking of question to High 

, , Court, 8. 150. ‘ ® ‘ 

Warning witness that he need not answer certain questions s 148 
Wife of accused, in criminal proceedings, couipetcut witnVW a. 120. 

party to civil suit, competent witness s 120 

Wills, statements as to relationship made in, s’3‘> par 6 
custom, made in, s. 3^' pm’. V. ‘ 

Kr iudian streLt^cTrow "■ 

Witness, accomplice competent, against acciused nersnu' s 133 

accused, husband or wife of comnMfnr.f iv. ’• 

attesting, proof when he caurruf 

United Kingdom^. 69. ’ 

Jud^e as, Sll document must be proved by, s. 68. 

^ Magistrate aa^ s, 121, 

, pleSwas^t. 126. 

pleader’s clerk or servant as, 127 
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Witness j public officer as, s. 124 
police-officer as, s, 125. 
vakil as, s. 126. 

vakil’s clerk or servant as, s. 127. 

attorney as, s, 126. 

attorney’s clerk or servant as, s. 127. 

barrister as, 8. 126. 

barrister’s clerk or servant as, s, 127. 

client as, s. 129. 

contradiction oF, s. 156, 

credit of, confirmation of, s. 158. 

credit of, bow impeached, s. 155. 

impeachment of, s. 168. 

questions in cross-examination affecting', ss. 146 — 160. 
cross-examination, see Cro^s- examination of witneBS, 
dumb, mode of giving evidence by, s. 119. 

evidence of, when relevant for proving in subsequent proceeding truth of 
facts stated, s. 36. 

examination of, as to written document or contents, s. 144 
exaraination-in-ebief, see Examination-in-cklef of wit7i€8S. 
husband of accused, competent, in ciiminal proceedings, s. 120. 
interpreter as, s. 127. 
power of Judge to examine, s. 165. 

not a party, title-deeds of, when compellable to produce, s. 160. 

when not compellable to produce, s. 130. 
not excused from answering on ground that answer will criminate, ss. 132, 
147. 

oral evidence of, as to statements by other persons of contents of docu- 
ments. when admissible, s. 144. 
order of examinations of, s. 138. 

party to civil suit, and husband or wife, competent, s. 120. 
production of document by, s. 162. 

proof of former statement of, to corroborate testimony, s. 167. 
questions to, by jury or assessors, s. 166. 
re-examination, see Re-examination of witness, 
refreshing memory by reference to writing, s. 169. 

when made by witness, s. 159. 
when made by another person, 
s. 359. 

when witness may refer to 
copy, s. 169. 

may be cross-examined upon 
it, s. 161. 

statements by persons who cannot be called, ss. 32, 63. 
to chaiMCter, cross-examination and re-exannnation of, s, 140. 
translation of document produced by, s. 162. 

when compellable to answer question in cross-examination testing veracity, 

<&c., s. 147. 

in what case Court to decide, s. 148. 
when he may testify to facts nicntioucd in document, s. 160. 
wife of accused, competent, in criminal proceedings, s. 120. 

Witnesses, m. 118 — 134. 

what persons comi)etenl, ss. 118 — 133. 
examination of, ss. 135 — ^166. 

no particular number necessary to prove fact, s. 134. 
oixler of production and examination of, s. 135, 

Writing is a * document,’ s. 6. 

comparison of, with admitted or proved writing, s. 76. 
dumb- witness may give evidence by, s. 119. 
when witness may refresh memoiy by reference^ to, s. 159. 
to refresh witnesses’ memory, adverse party entitled to production of, and 
may oross-sxamiae upon, s. 161. 
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THE INDIAN CONTRACT ACT, 

NO, IX, OF 1873. 


Bbcbived the G.-G.’s Assent on the 25th April 1872. 

Whereas it is expedient to define and amend 
Pr«amb ©. certains parts of the law relating to contracts ; 

It is hereby enacted as follows — 

Preliminary. 


Short title. 
Extent. 

Commencement. 


Enactments lepealed. 


1 . This Act may be called ‘‘The Indian 
Contract Act, 1872.” 

It extends to the whole of British India ; and 
it shall come into force on the first day of September 
1872.* 

The enactments mentioned in the schedule hereto are repealed to the 
extent specified in the thiid column thereof ; but 
nothing herein contained shall affect the provisions 
of any Statute, Act,t or Begulation not hereby expressly repealed, nor any 
usage or custom of trade, nor any incident of any contract, not inconsistent 
with the provisions of this Act. 

2. In this Act the following words and expressions are used in the 

Interpretation-cto^. following senses unless a contrary intention appears 

^ from the context * — 

(a ,) — ^When one person signifies to another his willingness to do or to 
abstain from doing anything, with a view to 
^ obtaining the assent of that other to such act or 

abstinence, he is said to make a proposal : 

(6.) — When the person to whom the proposal is made signifies his assent 
j . „ thereto, the proposal is said to be accepted. A 

proposal, when accepted, becomes a promise 

(c .) — ^The person making the proposal is called the ‘ promisor,’ and the 
“Piomisor” and “pro- person accepting the proposal is called the ‘pro- 
mise© ” misee : ’ 

(d ) — When, at the desire of the promisor, the promisee or any other 
“ConsidoratioB ” person has done or abstained from doing, or does or 

abstains from doing, or promises to do or to abstain 
from doing, something, such act or abstinence or promise is called a consider- 
ation for the promise , 

(e .) — Every promise and every set of pro- 
mises, forming the consideration for each other, is 


“ Agreement,” 


(/ ) — Promises 
“ Reciprocal promiaes.” 

“ Toid agi oement, ” 

‘‘Contract.” 


an agreement . 
which form the consideration or part of the con- 
sideration for each other are called reciprocal 
promises : 

(g .) — ^An agreement not enforceable by law 
is said to be void : 

(k ) — ^An agreement enforceable by law is 
a contract : 


* That it is not retrospective, see 12 Beng 472. 
t See, foi instance, Act XVIII. of 1854, s. 12. 
t But see s, 4, li. 
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(i.) — An agreement 

** Voidable contract.” 

Void contract.” 


wliich is enforceable by law at the option of one 
or more of the parties thereto, bat not at the 
option of the other or others, is a voidable contract : 

— A contract which ceases to be enfor- 
ceable by law becomes void when it ceases to be 
enforceable 


Chapter I.— Of the Communication, Acceptance, and Revoca- 
tion OF Proposals. 

3 . The communication of proposals, the acceptance of proposals, and 
^ , the revocation of proposals and aceeptaiiees and 

ance, and revocation of pro- respectively, are deemed to be made by any nci or 
posak omission of the party proposing, acct*pting, or 

revoking, by which he intends to communicate sueli proposal, aceeptanee, or 
revocation, or which has the effect of communicating it. 

Communication when com- 4. The communication of a proposal is com- 
plete. plete when it comes to the knowledge of the person 

to whom it is made. 

The communication of an acceptance is complete, 

as against the proposer, when it is put in a course of transmission to 
him, so as to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the propu*^er. 
The communication of a revocation is complete, 

as against the person who makes it, when it is put into a course* of 
transmission to the person to whom it is made, so as to be out of tlu* power 
of the person who makes it ; 

as against the person to whom it is made, w’-hen it comes to his 
knowledge. 

Illusimiions. 

(a.) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 

(h ) B accepts A’s proposal by a letter sent by post. 

The communication ot the acceptance is complete, 
as against A when the letter is posted : 
as against B when the letter is leceived by A. 

(c.) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is tiespatchiil. It 
is complete as against B when B receives it. 

B revokes his acceptance, by telegram. B^s revocation is complete as against 
B when the telegram is despatched, and as against A when it leacln ^ him 

5. A proposal may be revoked at any time before the commiiiiicatioii 
Revocation of proposals of its acceptance is complete as against the pro- 
and acceptances. poser, but not afterwards. 

An acceptance may be revoked at any time before the communication of 
the acceptance is complete as against the acceptor, but not afterwards* 

lUustration, 

A proposes, by a letter sent by post, to sell his house to B. 

- ^ B accepts the proposal by a letter sent by post. 

A nlaj revoke his proposal at any time before or at the moment when B posts 
hds letter o! acceptance, but not afterwards. 

B may revoke Ms Acceptance at anytime before or at the moment when the 
letter commumcatinglt r6a(^ea A, but not afterwards. 
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Act TX.] 

Eovocaiion how made, 6. A proposal is revoked — 

(1) by the communication of notice of revocation by the proposer to tbe 
other party ; 

( 2 ) by tbe lapse of tbe time prescribed in such proposal for its accept- 
ance, or, if no time is so prescribed, by the lapse of a reasonable time, with- 
out cominiuiication of the acceptance ; 

(?>) by the failure of the acceptor to fulfil a condition precedent to 
acceptance ; or 

(4) by the ch^ath or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before acceptance. 

Acceptance mmt be ab- 7, In order to convert a proposal into a 

solute. promise the acceptance must — 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, unless the pro- 
posal prescribes the manner in wdiich it is to be accepted. If the proposal 
prescribes a manner in which it is to be accepted, and the acceptance is not 
made in such manner, the proposer may, within a reasonable time after the 
acceptance is communicated to him, insist tiiat his proposal shall be accepted 
in the prescribed manner, and not otherwise ; but, if he fails to do so, he 
accepts the acceptance. 

8. Performance of the conditions of a proposal, or the acceptance of 
Acceptanee by perform- any consideration for a reciprocal promise which 

in^ conditions or receiving may be oiiered with a proposal, is an acceptance 
confeidenitKui. of the proposal. 

9. In so far as the proposal or acceptance of any promise is made in 
Promises, express and im- words, the promise is said to be express. In so far 

as such proposal or acceptance is made otherwise 
than in words, the promise is said to be implied. 


Chapter II. — Op Contracts, Voidable Contracts, and 
Void Agreements. 

10, All agreements are contracts'^ if they are made by the free consent 
Whit agreements are of paities competent to contract, for a lawful 

conrrmts. consideration, f and with a lawful ooject, and are 

not herelty (‘\pressly declared to be void. 

Nothing herein contained shall affect any law in force in British India, 
and not lim-eby expressly repealed, by wdiich any contract is required to be 
made in wu’iti ng or in the presence of witnesses, or any law relating to the 
registration of documents. 

11. Every person is competent to contract who is of the age of majority 
Who are competent to con- according to the law to which he is subject, § and 

who is of sound mind, and is not disqualified from 
contracting by any law to which he is subject. 


* Soo s. 2, cl. h. 

t Bee s. 25, expl. 2, and a. 102. 

X Boo *3. 25, and Act VL of 1840, a. 2 (acceptances of bills) ; Act XX. of 1847, s. 5 
(assignment of copyright) ; Act XXXI. of 1854, as. 14, 18 (conveyances of interests in immove- 
able property in cases to which English law is applicable) ; 17 and 18 Vic., c. 104, s. 55 (trans- 
fers of registered ships or shares therein) ; Act X. of 1866, ss. 6, 16, 23, 42 (memorandum of 
association, articles of aasoemtion, transfer of shares, contracts on behalf of company) ; Act XT. 
of 1876, s. 9 (contracts on behalf of Presidency Banks) ; and various local Acts, e.q , the Oudh 
Bent Act (XIX. of 1868), ss. 36, 48, 116 ; the Madras Rent Act (VIII. of 1865), s. 7 ; and the 
Municipal Acts, IV of 1873, s. 18 ; XI. of 1873, s. 18 ; XV. of 1873, s. 13 ; VII, of 1874, s 31 : 
Bengal Act IV. of 1876, s. 54 ; Madras Act IX. of 1867, s. 4 ; and Bombay Act III, of 187% 
ffv 5l. 

I Bm A«t IX. of 187-5* 
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12 A person is said to be of sound mind for the purpose of making a 
^ infl for contract if, at the time when he makes it, he is 
ttwlsoTclr’TX capable of understanding it, and of forming a 
votmnal iud^^ment as to its effect upon his interests. . „ r j 

A person who is usually of unsound mind, but occasionally of sound 
mind may make a contract wdien he is of sound mind. . 

A Son who is usually of sound mind, but occasionanlly of unsound 
mind, may not make a contract when he is of unsound mind. 

Illustrations* 

(a.) A patient in a lunatic asylum, who is at interrals of sound mind, may con- 
tract during those ^ delirious from fever, or who is so drunk that he can- 

unt .mVeistanrthe terms of a contract, or form a rational pidgment as to its effect 

whilst such delirium or drunkenness lasts. 

13, Two or more persons are said to consent 
‘‘Consent” defined. when they agree upon the same thing in the same 


14. Consent is said to he free when it is not 

“ Free consent » defined. 

(1) coercion, as defined in section fifteen, or 

(2) undue influence, as defined in section sixteen, or 

(3) fraud, as defined in section seventeen, or^ 

(4-) misrepresentation, as defined in section eighteen, or 

(5) mistake, subject to the provisions of sections twenty, twenty-one, 

and twenty-two. , , i i * t x 

Consent is said to be so caused when it would not have iieen given hut 

for the existence of such coercion, undue influence, fraud, misrepresentation, 

or mistake. 

15. ‘‘Coercion” is the committing, or threatening to commit, any act 
forbidden by the Indian Penal Code, or the unlaw- 
“Coercion” defined. detaining, or threatening to detain, any pro- 

perty to the prejudice of any person whatever, with the intention of causing 
any person to enter into an agreement. 

Ex 2 ^lanaUon.—Jt is immaterial whether the Indian Penal Code is or Is 
not in force in the place where the coercion is employed. 

Illustration. 

A, on boai cl an English ship on the high seas, causes B to enter into an agree- 
ment by an act amounting to criminal intimidation under the Indian Penal Code* 

A afterwards sues B for bieacb of contract at Calcutta. 

A has employed coercion, although his act is not an offence by the law of Eng- 
land, and although section 506 of the Indian Penal Code was not in force at the time 
when or place where the act was done. 

zi I 16. “ Undue influence” is said to be employed 

“Undue influence defined. • p n • ^ 

in the following cases : — 

(1.) — ^When a person in whom confidence is reposed by another, or who 
holds a real or apparent authority over that other, makes use of such con- 
^ iidence or authority for the purpose of obtaining an advantage over that 
ot/her, which, but for such confidence or authority, he could n<^ have obtained : 

When a person whose mind is enfeebled by old age, illness, or 
mental or bodily distress, is so treated as to make him consent to that, to 
wMohy%tfer|Such treatment, he would not have consented, although such 
tmatitobni |Mt amount to coercion. 


“Undue influence” defined. 


* But SS, w/m. 


0O5l1?ltACf. 
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17 . Fraud ” means and includes any of the following acts committed 
*<F- d’^ d H d l>y party to a contract,’^ or with his connivance, 

^ ’ or by his agent^f with intent to deceive another 

party thereto or his agent, or to induce him to enter into the contract 

(l.)-‘-Th6 suggestion, as a fact, of that which is not true, by one who 
does not believe it to be true ; 

(2.) — The active concealment of a fact by one having kHowh‘t1g# ®r 
belie! of the fact j 

(3.) — A promise made without any intention of performing it ; 

(4.) — Any other act fitted to deceive ; 

(5.) — Any such act or omission as the law specially declares to b© 
fraudulent. 

Explanation . — Mere silence as to facts likely to afiect the willingness of 
a person to enter into a contract,* is not fraud, unless the circumstances of 
the case are such that, regard being had to them, it is the duty of the person 
keeping silence to speak, { or unless his silence is, in itself, equivalent to 
speech. 

lUustmiiom. 


(a.) A sells, by auction, to B, a horse which A knows to be uhsoiind. A says 
nothing to B about the horse’s unsoiuidness. This is nut fraud in A. 

(/;.) B is A’s dtinghtei, and lias just come of age. Hcie, the relation between 
the parties would make it A’s duty to tell B ifc the hoi so is unsound. 

(c ) B sa} s to A, “ If you do not deny it, I shall assume that the horse is 
sound.” A says nothing. Here A’s silence is equivalent to speech. 

(d) A and B, beini; tradeis, enter upon a contract.^'^ A lias piivate information 
of a change in prices which would afEect B’s willingness to proceed with the con* 
tract.^ A is not bound to inform B. 

Misrepresentation ” de- 18 . ‘Misrepresentation^ means and in* 

fined. eludes — 

(1) the positive assertion, in a manner not warranted by the inform- 
ation of the person making it, of that which is not true, though he believes 
it to be true ; 

(2) any breach of duty which, without an intent to deceive, gains 
an advantage to the person committing it, or any one claiming under him, 
by misleading another to his prejudice, or to the prejudice of any one 
claiming under him ; 

(3) causing, however innocently, a party to an agreement, to make 
a mistake as to the substance of the thing which is the subject of the 
agreement. 

19. When consent to an agreement is caused by coercion, undue influ- 
VoidabiHty of agreements ence, fraud, or misrepresentation, the agreement is 
without free consent. a contract voidable at the option of the party 

whose consent was so caused. 

A party to a contract, whose consent was caused by fraud or misre 
presentation, may, if he thinks tit, insist that the contract shall be per- 
formed, and that he shall be put in the position in which he would have 
been if the representations made had been true. 

Ex€eptio7i . — If such consent was caused by misrepresentaiion or by 
silence, fraudulent within the meaning of section seventeen, the contract, 
nevertheless, is not voidable, if the party whose consent was so caused had 
the means of discovering the truth with ordinary diligence. 


* Mmd * agreamoni’ 


X Sea $. 14S, tnfta. 


t Compare s, 238, vifra. 


274 


CONTEACT. 


[ 1872 . 


EayplmmUon.~-K fraud or misrepresentation urMch ® 

to a contract of the party on whom mdi fraud was practise ch or to 
whom such misrepresentation was made, does not render a contract voidable. 

Illustrations, 

(a ) A iniendini? to deceive B, falsely represents that five lin mired maunds of 
indig^raio made annnally at A's factory, and thereby mdiicps B to buy the iactory, 

The*^couti act is voidable at the option of B. , t t. .t i i* 

(h ) h by a miwpresentatkm, leads B erroneously to beliovp that live Imruluci 
maunWof ind^o are made annually at A’s factory. B oxanmrs tho inTounts o£ 
the feietory, which show that only tour hundred maunds ol ludigo have bm-n ma. e. 
After this p buys the factory. The contract is net voidable on account ot A s mm- 

tc') A fraiululeut'v informs B that A’s estate is free from incii.ubrnnco. B 
thereupon buys the estate. The estate is subj ot to a n,o,tga;o. 1? may either 

avoid the contract, or may insist on its being carried out and the nioitt^itgc-iieot 
redeemed 

Cd') B having discovered a vein of ore on the estate of A, adopts ineaiw to 
conceal, and does conceal, the existence of the ore from A. Thrmidi A’s temrm^ 
B is enabled to buy the estate at an under-value. 1 he contract is voalable at the 

option of entitled to succeed to an estate at the death of B ; B dies ; C, having 
received intelligence of B’s death, prevents the intelligence reaching A, and thuft 
induces A to sell him his interest in the estate. The sale is voidable at the option 
of A, 

20. Where both the parties to an agrecunent 
-bothTarties arl^inde^S are under a mistake as to a matter of fact essen- 
take as to matter of fact. tial to the agreement, the agreement is \ out. 

Explanation,--A.n erroneous opinion as to the value of the thing which 
forms the subject-matter of the agreement is not to be deemed a mistake as 
to a matter of fact. 

777»i afrnHnna. 


<a.) A agrees to sell to B a specific cargo of goods supposed to be on its way 
from England to Bombay. It turns out that, before the day of the Jmrgain, the 
ship conveying the cargo had been cast away, and the goods lost. Xeitlier party 
was aware of these facts. The agreement is void. 

(5.) A agrees to buy from B a ceiUin horse. It turns out that the horse was 
dead at the time of the bargain, though neither party was aware of tlie fact. The 
agreement is void. 

(c.) A, being entitled to an estate for the life of B, agrees to sell it t ) L, B 
was dead at the time of the agreement, but both parties wei»‘ ignorant t>C the fact. 
The agreement is void. 

m. A contract is not voidable because it was caused by a mistake as to 
any law in force in British India ; but a mistake 
Effectof mistakes as to law. ^ force in British India ha« the 

same effect as a mistake of fact. 

Illustrations, 


A and B make a contract grounded on the erroneous belief that a particular 
debt is barred by the Indian Law of Limitation. The contract is not voidabld. 

A and B make a contract grounded on an erroneous belief as to the law tegu- 
!f8%MHs*df exchange in Prance. The contract is voidable. 

. 22 . A contract is not voidable merely because 

ol one party ^ to matter of it was caused by one of the ipaxti^ to it beiuf 
f , under u mistake as to a utatter of fact. 


* ii«ad %itdtearged/ 
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What considerations and 
objects are lawful, and what 
BOt* 


23. The consideration or object of an agree- 
ment is lawful, unless — 


it is forbidden by law or 

is of such a nature that, if permitted, it would defeat the provisions of 
any law ; or 

is fraudulent ; or 

involves or implies injury to the person or property of another ; or the 
Court regards it as iminoraif or opposed to public policy. J 

In each of these cases, the consideration or object of an agreement is 
said to be unlawful Every agreement, of which the object or consideration 
is unlawful, is void. 


lllrntmtions. 


(a.) A agrees to sell his house to B for 10,000 rupees. Here, B’s promise to» 
pay tliQ sum of 10,000 rupee's is the consideration for A’s proinise to sell the house, 
and A’s promise to sell the house is the consideration for B's promise to pay the 
10,000 rupees. These are lawful considerations. 

(&.) A promises to pay B 1,000 rupees at the end of six months, if C, who 
owes that sum to B, fails to pay it. B promises to grant time to C accordingly. 
Here, the promise of each part}^ is the ciuiNivleration for the promise of the other 
party, and they arc lawful considerations. 

(c.) A promises, for a certain sum paid to him by B, to make good to B the 
value of Ills siitp if it is wi'ecked on a certain voyau'e. Heie, A’s promise is the 
consideration for B's payment, and B’s payment is the consideration for A’s pro^ 
inise ; and these are lawful ennsitU r itions. 

(d.) A promises to maintain B’s child, and B promises to pay A 1,000 rupees 
yearly for the purpose. Here, the promise of each party is the consideration fot? 
the promise of the other party. They are lawful considerations. 

(e.) A, B, and C enter into an agi cement for the division among them of gains 
acquired, or to be acquired, by them by fraud. The agreement is void, as its object 
•is unlawful. 

(y.) A promises to obtain for B an employment in the public service, and B 
promises to pay 1,000 rupees to A. The agieement is void, as the consideration for 
it is unlawful. 

(^.) A, being agent for a landed proprietor, agrees for money, without the 
knowTedge of his piincipal, to obtain for B a lease of laud belonging to his prin- 
cipal The agreement between A and B is \oid, as it implies a fraud by conceal- 
ment by A on bis principal 

(Jk) a promises B to drop a proseculion which he has instituted aa'ainst B for 
robbery, and B promises to restore the value of the things taken. The agreement 
is void, as its object is unlawful 

(i ) A’s estate is sold for arrears of revenue under the provisions of an Act of 
the legislature, by which the def lultcr is piohibitetl from purchasing the estate. B, 
upon an understiiLding w ith A, boeomes the purchaser, ami agrees to convey the 
estate to A upon receiving from him the price which B has paiil The agreement is 
void, as it renders the tiansaction, in eifect, a purchase by the defaulter, and would 
so defeat tlie object of the law. 

(j.) A, wlio is B’s mukhtar, promises to exercise his influence, as such, with B 
in favour of G, and C promises to pay 1,000 rupees to A. The agreement is void, 
because it is immoral 

(& ) A agrees to let her daughter to hire to B for concubinage. The agree- 
ment is void, because it is immoral, though the letting may not be punishable under 
the Indian Penal (Jode. 


* See ss. 27, 28, 80. + See 9 Beni?. App. 37. 

$ See 4 Beng, 0. C. J. : 9 Beng, App. 38 : 11 Beng, 129. 
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Void J^reeme?ds. 


24 If any part of 

Agreements void, if con- 
sideuitions and objects un- 
lawful in part. 


a single consideration for one or more objects, or any 
one or any part of any one of several considera- 
tions for a single object, is unlawful, tbe agrecmenis 
is void. 


lllmfHitloiU. 

A promises to superintend, on behalf of B, a legal manufacture of njilif o, and 
an illegal traffic in other articles. B piomi&es to pay A a salary of 10,000 in pe«'8 a 
year. The agreement is void, the object of A’s promise, and the consideration for 
B's piomise, being in part unlawful. 

Agreement without con- 25. An agreement made without considera- 

*ideration, void, unless— tion is void, unless — 

(1) it is expressed in writing and registered under the law for the time 
it is in writing and regis- being in force for the registration of assuranrns, 

tered, and is made on account of natural love and af lec- 

tion between parties standing in a near relation to each other ; or unless 

(2) it is a promise to compensate, wholly or in part, a person who has 
or is a promise to compen- already voluntarily done something for the pro- 

8ate for something done, misor, or something which the promisor was legally 
compellable to do j or unless 

(3) it is a promise, made in writing, and signed by the person to be 
or is a promise to pay a charged therewith, or by Iiis agent generally or 

debt barred by limitation-law. specially authorized in that behalf, to pay wholly 
or in part a debt of which the creditor might have enforced payment but for 
the law for the limitation of suits. 

In any of these cases, such an agreement is a contract. 

Ex 2 )lcmation 1. — Nothing in this section shall affect the validity, as 
between the donor and donee, of any gift actually made. 

Explanation 2 . — An agreement to w'hich the consent of the promisor is 
freely given is not void merely because the consideration is inadequate ; but 
the inadequacy of the consideration may be taken into account by the Court 
in determining the question whether the consent of the promisor "was freely 
given. 


lllu8traiio7is. 

(a) A promises, for no consideration, to give to B Es. 1,000. This Is a void 
agicement. 

(b,) A, for natural love and affection, promises to give his son, B, Bs. 1,000. A 
puts ins piomise to B into writing, and registers it. This is a contract. 

(e) A finds BV pm se, and gives it to him. B proiuises to give A Es. 50. This 
IS a contract. 

(cL) A suppoits B’s infant son. B promises to pay A’s expenses in so doinir. 
This IS a contract. ^ ® 

.it the debt is barred by the Limitation Act A signs 
600 on account of the debt. This is a contract, 
e worth Es. 1,000 for Es. 10. A’s conacmt to the 
the agreement is a contract, notwithstanding th© 

e worth 1,000 for Es. 10. A denies that his con- 
y given. The inadequacy of the consideration is m 
©into account in considering whether or not A’s 


(6.) A owes B Rs. 1,000, 
a written promise to pay B E 
^ (/) A agrees to sell a h( 

» |ba^nt was freely given. 

e{|«lacy of the consideiati 
I ^ (m) A agrees to sell a In 
wiiie agreement was fr< 
■"Ifeli Court ihould 1 
I 
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Ai^reement in restraint of 26. Every agreement in restraint ^ of the 
marriage void. marriage of any person, other than a minor,* is 

void. 

27. Every agreement by which any one is restrained from exercisingf 
Agreement in restraint of a lawful profession, trade, or business of any kind, 

trade, void. js to that extent void. 

Exception 1 . — One who sells the good-will of a business may agree with 
Saving of aorocmcnt not to refrain from carrying on a similar 

carry on business of which business, within specified local limits, so long as 
good-will is sold ; buyer or any person dei’iving title to the good- 

will from him, carries on a like business therein, provided that such limits 
appear to the Court reasonable, regard being had to the nature of the 
business. 

Exception £ — Partners may, upon or in anticipation of a dissolution 
of agreement between of the partnership, agree that some or all of them 
paitnors prior to dissolution ; will not carry on a business similar to that of the 
partnership within such local limits as are referred to in the last preceding 
exception. 

Exception S . — Partners may agree that some one or all of them will not 
or during continuance of carry on any business other than that of the 
partnership. partnership during the continuance of the partner- 

ship. 

28. Every agreement, by which any party thereto is restricted absolute- 
Agreoments m restraint ly from enforcing his rights under or in respect of 

of legal proceedings, void. any contract, by the usual legal proceedings in the 
ordinary tribunals, or which limits the time within which he may thus 
enforce his rights, is void to that extent. 

Exception 1. — This section shall not render illegal a contract, by which 
Saving of contract to re- more persons agree that any dispute which 

fer to arbitration dispute may arise between them in respect of any subject 
that may arise. g^ibjects shall be referred to arbitration, 

and that only the amount awarded in such arbitration shall be recoverable 
in respect of the dispute so referred, f 

§ § § § § § § 

Excejjtion 2 . — Nor shall this section render illegal any contract in 
Saving of contract to re- writing, by which two or more persons agree to 
fer questions that have ai- refer to arbitration any question between them 
ready arisen. which has already arisen, or affect any provision 

of any law in force for the time being as to references to arbitration. 

Agreements void, for un- 29. Agreements, the meaning of which is not 

certainly. certain, or capable of being made certain, are void. 

Illustrations^ 

(a.) A agrees to sell to B ‘a Inindred tons of oil’ There is nothing uhatever 
to show wlrit kind of oil was intended. Th^ ag'i cement is void for uncertainty. 

(&.) A agrees to sell to B one hundred tons of oil of a specified description 
known as an article of commerce. There is no uncertainty here to make the 
agreement void. 


* During Ms or her minority, as to which see Act IX. of 1875. 

t These words do not mean an absolute restriction, and are intended to apply to a 
>art!al restriction, a restriction limited to some particular place.” Per Couch, C.J., 14 
leng. 85. f f ; 

t v. Coringa Oil Company, I. L. B , 1 Calc. 42. 

I E«p«<dtd by the Specific Belief Act (I. of 1877). 
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(c.) who is a dealer in coeoanut-oil only, agrees to sell to B ^one liundred 
tons of oil’ The natnie of A»s tiade affords an indicdtion of tlm meariii.g of tie 
woiiis, and A bas enteied into a contiact for tbe sale of one hnodrtfi tons of 
cocoauut-oiL 

(d.) A agrees to sell to B 'all the grain in may granary at Ramnagard Tiiere 
is no tmcertdiuty here to make the agreement ^oid. 

(e ) A agices to sf II to B ' one thousand maunds of rice at a pi ice to he fixed 
by C.’ As the puce is capable of being nude ocitdio, there is no iincttldmlj here 
to make the agi cement void 

(/.) A agrees to sell to B ' my white horse for rupees five hiimlieil or rupees 
one thousand,’ There is nothing to show which of the two piices was to be given. 
The agreement is void. 

30. Agreements by way of wager are void, and no suit shall bo brought 
Agreements by way of for recovering anything alleged to be won on any 
wager void wager, or entrusted to any person to abide the 

result of any game or other uncertain event on which any wager is made. 

This section shall not be deemed to render unlawful a subscription or 
Exception in favour of cer- coniriliution, or agreement to subscribe or con- 
tain prisies for horse-racmg tribute, made or entered into for or tow arc! any 
plate, prize, or sum of money, of the value or amount of five hundred rupees 
or upwards to be awarded to the winner or winners of any horse-race, 

ISTothing in this section shall be deemed to legalize any transaction 
Section 294A of the In- connected with horse-racing, to which the pro- 
dian Penal Code not af- visions of section 2 94 A of the Indian Penal 
Code apply. 


Chapter III. — Op Contingent Contracts. 


defined 


31. A ' contingent contract ’ is a contract to do or not to do something, 
Contingent contract” if some event, collateral to such contract, does 
or does not happen. 


Illustration. 

A contracts to pay B Es. 10,000 if B’s house is burnt. This is a contingent 
contract. 

Enforcement of contracts 32. Contingent contracts to do or not to do 

contingent on an event hap- anything if an uncertain future event happens 
cannot be enforced by law unless and until that 
event has happened. 

If the event becomes impossible, such contracts become void. 


Jlluhf rations. 

(a.) A makes a contract with B to buy B’s horse if A suivives C. Tins contract 
cannot be enforced by law unless and until C dies in A’s lifetime. 

(6 ) A makes a contract with B to sell a horse to B at a specified piice, if 0, to 
whom the hoise has been offered, refuses to buy him. The contract cannot bo en- 
foiced by law unless and until 0 refuses to buy the horse. 

_ (c ) A contracts to pay B a sum of money when B manies 0. C dies without 
being married to B. The contract becomes void. 


, ^ S3. Oontingeiit contracts to do or not to do anything, if an uncertain 
of contracts event does not happen, can be enforced 

pa a^i event not when the happening of that event becomes im- 
^ possible, and not before. 

n lUustration. 

A to pay B a sum of money if a certain ship does not return. shin 
is sunk. The contract can be the Ship ^nks. 


cmrnACST, 
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34. If the future 

When eyent on which con- 
tract IS contingent to be 
deemed impossible, if it is 
the future conduct of a 
living person. 


event on \vliioh a contract is contingent is the way 
in which a person will act at an unspecified time, 
the event shall be considered to become impossible 
when such person does anything which renders it 
impossible that he should so act within any defi- 
nite time, or otherwise than under further con- 
tingencies. 

Illuatraiion, 


A agrees to pay B a sura of money if B mairies 0. 

C marnes D. The rnairiage of D to C muht now be considered impossible, al- 
though it is possible that D may die, and that C may afterwaids marry B. 


35. Contingent contracts to do or not to do anything, if a specified 
become tincertain event happens within a fixed time, 


When contracts 
void, which are contingent on 
happening of specified event 
within fixed time. 


uncertain event 

become void, if, at the expiration of the time 
fixed, such event has not happened, or if, before 
the time fixed, such event becomes impossible. 
Contingent contracts to do or not to do anything, if a specified uncer- 
,,,, , . ^ „ -u tain event does not happen within a fixed time, 

enforced, which are contm- may be enforced by law when the time fixed has 
gent on specified event not expired, and such event has not happened, or, 
happening within fixed time, before the time fixed has expired, if it becomes 

certain that such event will not happen. 

Illustrations. 


(a.) A piomisos to pay B a sum of moiiev if a certain ship returns within a 
yeai*. The contiact may bo onfoiced if the ship letuins within the year ; and 
becomes void if the ship is burnt within the year. 

(b.) A promises to pay B a sum of money if a certain ship docs not return 
within a year. The contiact may be enforced if the ship does not return witbm a 
year, or is burnt within the year. 


36. Contingent agreements to do or not to do anything, if an impossible 
Agreements contingent on event happens, are void, whether the impossibility 
impossible events, void. of the event is known or not to the parties to the 

agreement at the time when it is made. 

lllusiraiio7is. 

(a.) A agrees to pay B 1,000 lupees if two straight lines should enclose a 
space. The agreement is v oid 

(h ) A agiees to pay B 1,000 rupees if B will marry A’s daughter C. C was 
dead at the time of the agreement. The'- agreement is void. 


Chapter IY, — Op the Peepormance op Contracts. 

Confmets nohieh must he performed. 

37- The parties to a contract must either perform, or offer to perform, 
Obligationof parties to con- their respective promises, unless such performance 
tracts. is dispensed with or excused under the provisions 

of this Act, or of any other law. 

Promises bind the representatives of the promisors in case of the death 
of such promisors before performance,* unless a contrary intention appears 
from the contract. 


* This probably means ‘Ho the extent of the assets received by them as sudi, afid-not-d^y 
applied,” See Madho Da&s v. Madha 9 Fanj^b Eecoid, 213. 
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Illustrations. 

(a.) A promises to deliver goods to B on a certain day on payment of Rs. 1,000. 
A dies before that day. A’s representatives are bound to deliver the goods to 
and B is bound to pay the Rs.'l,000 to A’s representalh es. 

Ch.) A promises to paint a picture for B by a certain day, at a certain price. 
A dies before the day. The contract cannot be enforced either by A’s representa- 
tives or by B. 

38 . Where a promisor has made an offer of performance to the promisee, 
Effect of refusal to accept and the offer has not been accepted, the promisor 

offer of performance. IS not responsible for non-performance, nor docs 

he thereby lose his rights under the contract. 

Every such offer must fulfil the following conditions : — 

(1.) It must be unconditional, 

(2.) It must bo made at a proper time and place, and under stieli cimiim* 
stances that the person to whom it is made may have a rc\a5onablo cjppor- 
tunity of ascertaining that the person by whom it is made h aide and %vii- 
ing there and then to do the whole of what he is bound by his promko to do. 

(3.) If the offer is an offer to deliver anything to the promiBec, tlie pro- 
misee must have a reasonable opportunity of seeing that tlu‘ thing offen*d h 
the thing which the promisor is bound by his promise to deliver* 

An offer to one of several joint promisees has the same legal conse- 
quences as an offer to all of them. 

lllustralion, 

A contiacts to deliver to B at his warehouse, on the 1st March 187.1, 1^0 bdes 
of cotton of a paiticular quality. In order to make an oiTei of ptrionuaiiCM iili tho 
effect stated in this section, A must biing the cotton to BV ■svaiehoustN on tli(‘ ap- 
pointed day, under such circumstances that be may ha\e a liafeonablc oppoitimity 
of satisfying himself that the thing offcied is cotton o£ the quality contiactcd for, 
and that there are 100 bales. 

39 . When a party to a contract has refused to perform, or disabled him- 
Effect of refusal of party to self from performing, h is promise in its entirety, 

pwform promise wholly. promisee may put an end to the contract,* unless 

he has signified, by woids or conduct, his acquiescence in its continuance. 

Illustrations, 


(<3P.) A, a singer, enters into a contract with B, the manager of a theafie* to sing 
at his theatre two nights in every week dming tiie next two months, and B entiagcB 
to pay her 100 rupees foi Pdcli night’s performance. On the sixth night A w ilftiliy 
absents herself from the theatie. B is at Iibei ty to put an end to thr* contract. 

(5.) A, a singer, enters into a contiact with B, the manager of a theatie. sing 
at his theatre two nights in e^eiy week dming the next tw > months and B cngag(‘R 
to pay her at the rate of 100 rupees for each night. On the hixtb night A wilfully 
absents herself. ^With the a&bcnt of B, A sings on the seventh night. B has 
si^ined bis acquiescence in the continuance of the contuict, and cannot now put an 
^ entitled to compensation for the damage sustained by Mm thiongh 

A’s failure to sing on the sixth night. 


By whom contracts must he performed, 

^ 40. If it appears from the nature of the case that it was the ifitention 

P^'oaiise is of the parties to any contract that any promise con- 
>3|ae4 ^ tained in it should be performed by the promisor 

must be performed by the promisor. In other cases, 
t his representatives may employ a competent person to per- 
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Illustrations. 

(a.) A promises to pay B a sum of money. A may perform this promise, either 
by personally pajnng the money to B, or by causing it to be paid to B by another ; 
and, if A dies before the time appointed for p,iyment, his representatives must per« 
form the promise, or employ some proper person to do so, 

(5.) A piomiscs to paint a picture for B. A must perform this promise per- 
sonally. 

41. Whea a promisee accepts performance of the promise from a third 
Effect of accepting per- person, he cannot afterwards enforce it against the 

formance from third person, promisor. 

42. When two or more persons have made a joint promise, then (unless 
Devolution of joint liabi- a contrary intention appears by the contract), all 

such persons, during their joint lives, and, after the 
death of any of them, his representative jointly with the survivor or survi- 
vors, and, after the death of the last survivor, the representatives of all jointly, 
must fuMl the promise. 

43. When two or more persons make a joint promise, the promisee may, 
Any one of joint promisors 'tli® absence of express agreement to the con- 

may be compelled to perform, trary, compel any one of such* joint promisors to 
perform the whole of the promise. 

Each of two or more joint promisors may compel every other joint 
Each promisor may compel promisor to contribute equally with himself to the 
contribution. performance of the promise, unless a contrary 

intention appears from the contract. 

If any one of two or more joint promisors makes default in such contri- 
Sharing of laws by default hution, the remaining joint promisors must bear 
in contribution. the loss arising from such default in equal shares. 

JEJxplanation . — Nothing in this section shall prevent a surety from 
recovering, from his principal, payments made by the surety on behalf of 
the principal, or entitle the principal to recover anything from the surety on 
account of payments made by the principal. 

Illustrations. 

(a.) A, B, .and 0, jointb?- promise to pay D 3,000 rupees. D may compel either 
A or B or 0 to pay him 3,000 rupees. 

(h.') A, B, and 0, jointly promise to pay D the sum of 3,000 rupees, 0 is com- 
pelled to pay the whole. A is insolvent, but his assets are sufficient to pay ono-half 
of his debts. C is entitled to receive 500 rupees from A’s estate, and 1,260 rupees 
from B. 

(<?.) A, B, and 0, are under a joint promise to pay D 3,000 rupees. 0 is unable 
to pay anything, and A is compelled to pay the whole. A is entitled to receive 
1,500 rupees from B. 

(d.) A, B, and 0, are under a joint promise to pay D 3,000 rupees, A and B 
being only sureties for C. C fails to pay. A and B are compelled to pay the wholo 
sum. They are entitled to recover it from C. 

44. Where two or more persons have made a joint promise, a release of 
Effect of release of one one of such joint promisors by the promise^ does 

joint promisor. not discharge the other joint promisor or joiin pro- 

misors ; neither does it free the joint promisor so released from responsibility 
to the other joint promisor or joint promisors.! 


* The meaning probably iaf *any one or more of such.’ 
t See s, 138, infra. 
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45. When a person has made a promise to two or more persons jointly, 
then, unless a contrary intention appears from the 
Devolution of joint nghte. contract, the light to claim performance rests, aa 
■between him and them, tdtli them during their joint lives, and, after the 
death of any of thorn, with the representative of such deceased person jointly 
with the survivor or survivors, and, after the death of the last survivor, with 
the representatives of all jointly. 

Illustration. 

A, in consideration of 6,000 rupees lent to him by B and C, promises B and G 

jointly to repay them that snin with interent on a day specified. B dits. Ihe 
to claim pel f 01 raance lests with B’s iepics«mt«iti\ c jointly with C during C's hiej 
md, after the death of C, with the icpietentativcs of B and C jointly. 

Time and Place for Performance. 


Time for performance of , 46. Where, by thc_ contract, a promisor is to 

promise, where no application perform Ills promise without appliention by the 
n to he made, and no time is promisee, and no time for perfonnaiiee is specified, 
speoifie . engagement must be performed within a reason- 

able time. 

Explanation . — The question, ‘ What is a reasonable time ^ ^ is, in each 
particular case, a question of fact. 

47. When a promise is to be performed on a certain clay, and the 
Time and rUco for per- prornisor has Undertaken to perform it without 
formance of promise on cer- application by the promisee, the promisor may 
to^S *^nf’de^^ application perform it at any time during the usual hours 
^ ® of business on such day and at the place at which 

the promise -ought to be performed. 

Illustration. 


A promises to deliver goods at B’s wai chouse on the 1st Januaiy, On tliat day 
A hiings the goods to B’s waiehouse, but after the iibiuil horn for closing it, and 
they aie not received. A has not peifoimed his promise. 

48. When a promise is to be performed on a certain day, and the 
Application for perform- promisor has not undertaken to perform it wfith- 
sanco on certain day to be out application by the promisee, it is the duty 
at proper toe and place. promisee to apply for performance at a 

proper place and within the usual hours of business. 

Explanation . — The question, ‘What is a proper time and place 1* is, in 
each particular case, a question of fact. 


49. 


Place for performance of 
promise, where no applica- 
tion to be made and no place 
fixed for performance. 


When a promise is to be performed without application by the 
promisee, and no place is fixed for tim performance 
of it, it is the duty of the promisor to apply to the 
promisee to appoint a reasonable place for the per- 
formance of the promise, and to perform it at such 
place. 


Illustration. 


; A imdertakes to deliver a thousand maunds of jute to B on a fixed day. A 
tq B to appoint a reasonable place for the purpose of receiving if, and 
vea: xt to him at such place. 


• 4 

wmtmmT or 


_ 50. The performance of any promise may 

f ^ fee made in any manner or at any time which the 

tIofieA hy promisee prescribes or sanction 
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lllmtratums* 

(« ) B owes A 2,000 rtt|iees. A desires B to pay the amount to A’s aeeoimt 
with C, a hanher, B, who also hanks with C, oulers the atunOnt to be irfinsferrecl 
from his account to A's credit, and this is done by Aftcrwaids, and before A 
knows of the transfer, C fails Theie has been a ejood payment by B 

(5.) A and B are mutually indebted. A and B settle an account by setting ofE 
one item against another, and B pays A the balance found to be due from him upon 
such settlement. This amounts to a payment by A and B, respectively, of the 
sums which they owed to each other. 

(c.) *k owes B 2,000 rupees. B accepts some of A’s goods in reduction of the 
debt. The delivery of the goods operates as a pait-piyment. 

(d,) A desires B, who owes him Rs 100, to sencl him a note for Rs.^ 100 by 
post The debt is disobliged as soon as B puts into the post a letter containing the 
note duly addressed to A. 

Performcmee of Eeaprocal Promises, 

« . X t, 1 X 51. When a conti^act consists of reciprocal 

perform, unless reciprocal promises to ho simultaneously pertorined, no pro- 
promisee ready and willing misor need perform liis promise unless the promisee 
to perform. ready and willing to perform his reciprocal 

promise. 


(a ) A and B contract that A shall deliver goods to B to be paid for by B on 
delivery. 

A need not delivei the goods, unless B is ready and willing to pay for the 
goods on delivei'y. 

B need not pay for the goods, unless A is ready and willing to delivei them on 
payment. 

(b) A and B contract that A shill deliver goods to B at a price to be pjiid by 
instalments, the first instalment to be paul on delive. y 

A need not deliver, unless B is ready and willing to pay the first mstalment on 
delivery. 

B need not pay the first instalment, unless A is ready and willing to deliver the 
goods on payment of the first instalment. 

52. Where the order in which reciprocal promises are to bo performed 
Order of peiformance of re- is expressly fixed by the contract, they shall be 
ciprocal promises. performed in that older , and whore the order is 

not expressly fixed by the contract, they shall be performed in that order 
which the nature of the transaction requiies. 

niu hatWtih, 


(a.) A and B contiact thU A shall build a house for B at a fi^ed piice. A’s 
promise to build the house must he peifoimed bcfoic B’s piouiise to piy for it. 

(A) A and B contract that A dial! m iko over lus stockdu-it id*^ to B at a fixed 
price, and B promises to givm ‘^ecunty foi the piiim nt of the money. A’s promise 
need not be perfoimed until the secunt> is given, for the nitme of the tiansaction 
requires that A should have security before he delivei s up his stock. 


53. When a contract contains reciprocal promises, and one party to the 
Liability of party prevent- contract prevents the other from performing his 
ing event on which contract promise, the contract becomes voidable at the op- 
is to take effect. q£ party SO prevented ; and he is entitled 

to cannpensation* from the other party for any loss which he may sustain in 
consequence of the non-performance of the contract. 
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Illustration. 

A and B contract that B shall execute certain work ’for A for a thousand rupees, 
B is ready and willing to execute the woik accordingly, but A prevents him from 
doing so. The contract is voidable at the option of B ; and, if he elects to rescind 
it, he is entitled to recover fiom A compensation for any loss wiiich ho has incurred 
by its non-performance. 

54. When a contract consists of reciprocal promi.ses, such that one of 
them cannot be performed, or that its poi forniance 
prSe lioh bo tot cannot be claimed till the other lias been performed, 

performed, in contract consist- and the promisor of the promise last mentioned 
ing of reciprocal promises. perform it, such promisor cannot claim the 

performance of the reciprocal promise, and must make compensation to the 
other party to the contract for any loss which such other party may sustain 
by the non-performance of the contract. 

Illustrations. 

(a.) k hires B’s ship to take in and convey, from Calcutta to the Manritins, a 
cargo to be provided by A, B leceiving a ceiUin fude^lit for its come} ancc. A 
does not provide any caigo for the ship. A cannot thiirn the^ pcrfonnance of ir« 
promise, and must make compensation to B f or the loss which B siiNlams by the 
non-performance of the contract. 

(h.) A contracts u^itb D to execute certain builders* vork for a fixed pi ice, B 
supplying the sciftolding and timhei ncoessaiy foi the work. B n I'liseH to furnish 
any scaifolding or timber, anl tbe work cannot be ex< cuted. A ncet! not cxeeute 
the work, and B is bound to make compensation to A for any loss caubed to him by 
the non-performance of the contract. 

(o.) A contiacts with B to deliver to him, at a specified pi ice, eeitain mer- 
chandise on board a ship which cannot anive for a month, and B engages to pay 
for the merchandise within a week fiom tbe date of the contract. B docs not pay 
within the week. A’s piomise to deliver need not be peifoimed, and B mubt make 
compensation. 

(d.) A promises B to sell him one hundred bales of mercliandise, to be deli- 
vered next day, and B promises A to pay for them within a month A tlo{‘s not 
deliver according to bis promise. B’s promise to pay need not be pci formed, and A 
must make compensation. 

65. When a party to a contract promises to do a certain thing at or 
, before a specified time, or certain things at or 

form at fixed time, on con- before specified times, and fails to do any smdi 
tract m winch time is es- thing at or before the specified time, the contract, 
sential. much of it as has not been pinfonned, 

becomes voidable, at the option of the promisee, if the intention of the 
parties was that time should be of the essence of the contract. 

If it was not the intention of the parties that time should be of the 
_ Effect of such failure when essence of the contract, the contract does not 
time is^not essential. become voidable by the failure to do such thing at 

or before the specified time ; but the promisee is entitled to compensation 
from the promisor for any loss occasioned to him by such failure. 

If, in case of a contract, voidable on account of the promisor’s failure 
of acceptance of perform his promise at the time agreed, the 
, at time other promisee accepts performance of such promise at 

other than that agreed, the promisee 
' tompensation for any loss occasioned by the non-performance 

' agreed, unless at tbe time of such acceptance he 

' of his intention to do so.* 

' > — 

^ S)*, 6Smi4 infm. 
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Agreement to do impossible 66* An agreement to do an act impossible in 

^ p itself is void. 

A contract to do an act which, after the contract is made, becomes 
Contract to do act after- impossible * or, by reason of some event which 
wards becoming impossible the promisor could not prevent, unlawful, ]>ecomes 
or unlawful. when the act becomes impossible or unlawful, f 

Where one person has promised to do something which he knew, or, 
Compensation for loss reasonable diligence, might have known, and 

tlnough non-performance of which the promisee did not know, to be impossible 
impossible or or unlawful, such promisor must make compensa- 
^ ‘ tion to such promisee for any loss which such 

promisee sustains through the non-performance of the promise. 

Illustrations. 

{a.} A agrees with B to discover treasure by magic. The agreement is void. 
(6.) A and B contract to mairy each other. Before the time fixed for the mar- 
riage, A goes mad. The contiact becomes void. 

(c ) A contracts to marry B, being already married to C, and being forbidden by 
the law to which he is subject to practise polygamy. A must make compensation 
to B for the loss caused to hci by the non-peiformance of his pioinise. 

(d.) A contiacts to take in cargo for B atafoieign port. A’s Government 
aftei wards declaics war against the country in which the port is situated. The 
contiact becomes void when war is declaied 

(e ) A contracts to act at a theatre for six months in consideration of a sum 
paid in advance by B. On several occasions A is too ill to act. The contract to act 
on those occasions becomes void. 

67. Where persons reciprocally promise, firstly to do certain things 

Reciprocal rromis.es to do ^.re legal, and, secondly, under specified 

things legal, and also other circumstances, to do certain other things which are 
things illegal. illegal, the first set of promises is a contract ; but 

the second is a void agreement. 

Illustration^ 

A and B agiee that A shall sell B a house for 10,000 rupees, but that, if B uses 
it as a gambling house, he shall pay A 50,000 rupees for it. 

The first set of recipiocal promises, namely, to sell the bouse, and to pay 10,000 
rupees for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house as 
a gambling house, and is a void agreement. 

68. In the case of an alternative promise, one branch of which is legal 
Alternative promise, one and the other illegal, the legal branch alone can be 

branch being illegal. enforced. 

Illustration. 

A and B agree that A sball pay B, 1,000 rupees, for which B shall afterwards 
deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 

Appropriation of Payments. 

69. Where a debtor, owing several distinct debts to one person make a 
Application of payment pajment to him, either with express intimation, 

where debt to b© discharged or under circumstances implying that the payment 
is indicated, jg applied to the discharge of some particular 

debt, the payment, if accepted, must be applied accordingly. 


* Otherwise than by the default of the contractor, 
t But see s. 65, inji a. 
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llluairatkmB, 

(a.) A owes B, among other debts, 1,000 rnpeop npon a promiHsory nok\ \UjieIi 
falls due on the 1st June. He owes B no other debt of that dmuyiit. Oh ih< Int 
June A pays to B 1,000 rupees. The payment is to be applied U) the dih« hut|*i o£ 

the promissoiy note. , , , /. r • a i 

(5.) A owes B, among other debts tlie sum of hb, rupees. B u ri!< s A, sfii! 

demands payment of this sum. A send to Bod? riipe< s. This piuimti is tu be 
applied to the discharge of the debt of which H hid dem.uiih d pumeiit. 

60- Where the debtor has omitted to intimate, and are no other 

. circumstances indicating to whieli debt the pay- 
w^?frebt to be dSrged ment h to be applied, the creditor may apply it at 
is not indicated. his discretion to any lawful debt ludiially due 

and payable to him from the debtor, wdiether its recovery is or is not luirrei! 
by the law in force for the time being as to tlu‘ limitation of suits. 

61. Where neither party makes any appropriation, the pa) nmnt shall 
„ be applied ill dibcliargi^ of th(‘ dehts^ inoiticrof 

wlwre^neither partj^pro- time, whether they are or are not hurre*! li\ the 
priates. law in force for the time ludiig as to the limit'itiini 

of suits. If the debts are of equal standing, the payment shall I »e applied 
in discharge of each proportionably. 

Contracts ivliich need not he performed. 



Effect of novation, resois- , 62 If the parties te a contraet agree to 
sion, and alteration of substitute a new contract tor it, (ir to is'sciml 

contract, or alter it, the original contract need not be 

performed. 

lUiistraiions. 

{a.) A owes money to B under a contract. It is agrot^tl indwien A, Ih ami C 
that B shall thenceforth accept C as his debtor instead of A. Thn old <h hi t»r A 
to B is at an end, and a new debt from 0 to B h is been coni' a«*tcd. 

(b,) A owes B 10,000 rupees. A enters into au agTemnuit uidi H. ami a‘ius 
B amoitgage of his (A’s) estate for 5,000 rupees in pi tee of the ih la of lo.ilint 
rupees. This is a new contract, and eximguishes the old. 

(c) A owes B 1,000 rupees under a conluict. B ouesCM.OOO lUpuN. B 
orders A to credit C with 1,000 rupees in his hooks, hut V tioes led ul lo the 
arrangement. B still owes 0 1,000 lupees and no new cunt met Ins been eiiti u d 
into. 

63. Every promisee may dispense with or remit, wholly or in part, 
Promisee may dispense perfoiiiiance of the promist' mutle to him, or 

with or remit performance may extend the time for such performuiice,t or 
of promise. xnay accept, instead of it, any satisfaction which 

he thinks tit. 


Illmtratlonn, 


(a.) A promises to paint a picture for B. B afterwards forbids him to do so. 
A is no longer bound to perfoim the promise. 

^ ^ (J.) A owes B 5,000 rupees. A pays to D, and B accepts, in natisfaction of the 

5 debt, 2,000 rupees paid at the time and place at which the 5,000 nipwa 

^ ^ -were payAl^. The whole ded)t is dibcharaed. 

!.! ' *1 vT.®! p "'P®®®- „,P. P“-'’® ’■"Poes, and C acoopfs tliwn, m 

^ satisJacOon^ !fiw Claim on A. Ihis paj'uieiit is a discharge of the whole claiw.t 


♦ Trobably w 1 


red In |q s. 60. 
t wee s. 41, 


t But i. 1J5, infra. 
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(jl.) A owes B, under a contract, a sum of money, tbc amount of wliicli luis 
not been a'^certained. A, without ascertaining the amount, gives to B, and B, iu 
satml action thereof, accepts the sum of 2,000 rupees. This is a discharge of the 
wiiole debt, whatever may be its amount. 

(e.) A ow^es B 2,01)0 'rupees, and is also indebted to other creditors. A makes 
an arr.ingement with his creditois, including B, to pay them a compensation* of 
eight anmis in the rupee u{>on their respective demands. Payment to B of 1,000 
rupees is a di&cdiaige of B’s demand. 

64. When a person at whose option a contract is voidable rescinds it, 
Consequences of rescission the other party thereto need not perform any 

of voidable contract. promise therein contained in which he is promisor. 

The party rescinding a voidable contract shall, if he have received any 
benefit thereunder from another party to such contract, restore such benefit, 
so far as may be, to the person from whom it was received, f 

65. When an agreement is discovered to be void, or -when a contract 

Obligation of person who void any person who has received any 

has received advantage under advantage under such agreement or contract is 
void dKroement, or contract bound to restore it, or to make compensation for 
that becomes voi . person from whom he received it. 

Illustrations. 

(a.) A pays B 1,000 rupees, in consideration of B’s promising to marry C, A’s 
danglitei. C is dead at the time of the promise. The agreement is void, but B 
must lepay A the 1,000 rnjites. 

(^ ) A cent 1 acts with B to deliver to him 250 maunds of rice before the first 
of May. A delivers 130 maunds only before that day, and none after. B retains 
the 130 maunds after the hist of May. He is bound to pay A for tlicm. 

(c* ) xV, a biui^er, contracts with B, the manager of a tlieatre, to sing at his 
ihtatie for two nigiits in every week during the next two months, and B engages 
to pay her a hundred lupoes for Ccich night’s performance. On the sixth nighf, A 
willtill} absentia lieiself from the tbeatie, and B, in consequence, rescinds the con- 
tiaet. D must pay A for the five nights on which she bad sung. 

(d) A eontiMcts to sing for B at a conceit for 1,000 rupees, which are paid in 
advance. A is too ill to sing. A is not bound to make compensation to B for the 
loss of tlie proiits wdiich B would have made if A bad been able to sing, but must 
refund to B the 1,000 iiipees paid m advance. 

66. The rescission of a voidable contract may be communicated or 
Mode of communicating or ^’evoked in the same manner, and subject to the 

revoking resci&sion of void- same rules, as apply to the communication or revo- 
able contract. cation of a proposal. J 

67- If any promisee neglects or refuses to afford the promisor reasonable 
Effect of neglect of promisee facilities for the performance of his promise, the 
to attord promwor reasonable promisor is excused by such neglect or refusal as to 
facilities for performance. ^ny non-performance caused thereby. 

Illustration. 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places in which his house requires 
repair. 

A is excused for the non-performance of the contract, if it is caused by such 
neglect or refusal 


Sic, Bead * Comx)Osition,’ 


t See s, 75, infm. 


f See ss. 3 and 5, sup'u. 
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Ohapteb V.— Of certain Belations eesemblino those cheated 
BY Contract. 

^ 68 . If O' person, incapable of entering into a contract, or an j one whom 
he is legally bound to support, is &upplk*d by 


Claim for necessaries sup- 
plied to person incapable of 
contracting, or on his account. 


another person with nocc‘ssaries suited to liis con- 
dition in life, the person who has furnished such 
supplies is entitled to be reimbursed from the property of such incapable 
person, 

Illustrailons, 

(fi.) A supplies B, a lunatic, with necessaries suitable to his conclitfon in lifo 
A is Willed to be reimbursed from B’s property. ^ 

(6.) A supplies the wife and ehiklien of B, a lunatic, with neee'^saries smtsiblo 
to their condition m life. A is entitled to be reimbursed from B'« property. 

69. A person, who is interestcTi in the pay- 

pa^1gm”neydukyanSr“ ment of money wliich another k kraiul hy law to 

in payment of which ho is m- pay, and who therefore pays it, is entitled to bo 
terested. reimbursed by the other. 

lllvstration. 

B holds land in Bengal, on a lease granted by A, the zamindar. The reveimo 
payable by A to the G-ovemment beine,' in anear. his land is ulvcrtised for sale by 
the Government. Under the revemic-Iaw, the consequence of su(‘h sale will be the 
annulment of B’s lease. B, to prevent the sale and the consequent annubiu nt of 
his own lease, pays to the Government the sum due fiom A. A is bound to make 
good to B the amount so paid. 

70 . Where a person lawfully does anything for another person, or 
Obligation of person en- <ielivers anything to him, not intending to do so 

joying benefit of non-gratui- gratuitously, and Such other ptu’son eiyoys tlio 
tons act. benefit thereof, the latter is bound to make 

compensation to the former in respect of, or to restore, the thing so done or 
delivered. 

Illustrations, 

(fl.) A, a tradesman, leaves goods at B’s house by mistake, B treats the goods 
as his own. He is bound to pay A for them. 

(6.) A saves B’s property from fire. A is not entitled to compensation from B, 
if the circumstances sho\v that he intended to act gratuitoiisiy, 

71 . A person who finds goods belonging to another, and takes them into 
Responsibility of finder of his custody, is subject to the same responsibility 

goods. as a bailee* 

Liability of person to whom 72 . A person to whom money has been paid 

money js or any thing delivered by mistake or under coer- 


delivered by 
coercion, 


cionf must repay or return it. 
Illustraiions. 


{a.) A and B jointly owe 100 rupees to 0. A alone pays the amount to C, and 

B, pot knowing this fact, pays 100 rupees over again to 0. C is bound to repay the 
fj^unt to B, ^ 

tl f 1^,) A railway company refuses to deliver up certains goods to the consignee, 
^ payment of an illegal charge for carriage. T!ie consignee pays 

^ in order to obtain the goods. Ho is entitled to recover so much 

OT Tine onarg# as was illegally excessive. 
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Chapter VI. — Of the OoESEQUEiircBs of Breach of Contract. 

73* When a contract has been broken, the party who suffers by such 
Compensation for loss or breach is entitled to receive, from the party who 
damago caused by breach of has broken the contract, compensation for any floss 
contract. qj* damage caused to him thereby, which naturally 

arose in the usual course of things from such breach, or which the parties 
knew, when they made the contract, to he likely to result from the breach 
of it. 

Such compensation is not to be given for any remote and indirect loss or 
damage sustained by reason of the breach. 

When an obligation resembling those created by contract has been 
incurred, and has not been discharged, any person 
to^STrge^obligation re- injured by the failure to discharge it, is entitled to 
sembling those created by receive the same compensation from the party in 
contract. default, as if such person had contracted to 

discharge it, and had broken his contract. 

Explanation, — In estimating the loss or damage arising from a breach of 
contract, the means which existed of remedying the inconvenience caused by 
the non-performance of the contract must be taken into account. 

Illustrations. 

(a.) A contracts to sell and delivei 50 inaundsof saltpetre to B at a certain price 
to be paid on delivery. A breaks his promise. B is entitled to receive from A, by 
way of compensation, the sum, if any, by which the contract price falls short of the 
price for which B might have obtained 50 maimds of saltpetre of like quality at the 
time when the saltpetre ought to have been delivered. 

(h.) A hires fl’s ship to go to Bombay, and there take on board, on the first of 
January, a cargo, which A is to provide, and to bring it to Calcutta, the freight to be 
paid when earned. B’s ship does not go to Bombay, but A has opportunities of pro- 
curing suitable conveyance for the cargo upon terms as advantageous as those on 
which he had chartered the ship, A avails himself of those opportunities, but is put 
to trouble and expense in doing so, A is entitled to receive compensation from B 
in respect of such trouble and expense. 

(c.) A contracts to buy of B, at a stated price, 50 maunds of rice, no time being 
fixed for delivery. A afterwards informs B that he will not accept the rice if tender- 
ed to him. B is entitled to receive from A, by way of compensation, the amount, if 
any, by which the contract price exceeds that which B can ol tain for the lice at the 
time when A informs B that he will not accept it. 

(d,) A contracts to buy B’s ship for 60,000 rupees, bn1 brcal..® his promise. A 
must pay to B, by way of compensation, the excess, if ciny, nf cox li uO pj ce 
over the price which B can obtain for the ship at the time iLe 1 m .rli of i o ) 

(e.) A, the owner of a boat, contracts with B to take a care'O of { to fu oT-apur, 
for sale at that place, staiting on a specified day. The boat, ow I ^ i s? (oe avoid- 
able cause, does not start at the time appointed, whereby the airlv^dl of i o at 
Mirzapur is dela3^ed beyond the time when it would have arrived if I lie boat lia I 
sailed according to the contract. After that dale, and before the arrival of the tnrgu, 
the price of jute falls. The measure of the compensation payable to B by A h the 
dijBEerence between the price which B could have obtained for the cargo at Mirzapur 
at the time when it would have arrived if forwarded in due course, and its markc t 
price at the time when it actually arrived. 

(/.) A contracts to repair B’s house in a certain xnanner, and receives payment 
in advance. A repairs the house, but not according to contract. B is entitled to 
recover from A the cost of making the repairs conform to the contract. 

( ^.) A contracts to let his ship to B for a year, from the first of January, for a 
certain price. Freights rise, and, on the first of January, the hire obtainable for the 
ship is higher than the contract price. A breaks his promise. He must pay to B, 
by way of compensation, a sum equal to the difference between the contiact price 
and the price for which B could hire a similar ship for a year on and from the fh'st 
of January. 
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(li.) A contracts to snppl}'' B with a certain qnnnlify **£ iron at a lixe<l piicfq 
heinff a hidier price than that for which A coul»l pn^n. and deliver the iron. B 
wronsfnlly refuses to receive the iron, B most pay to A. hy way of coi!i|»eosation, 
the clifftrenee l>ctv#*eu liu ^ antiacl piiee of the iron aiul the sum foi which A could 
have ohtaincitl and deliveied it. 

(i) A dcliva'fc to B n cm mon enrrier. a m eliine. to he conveyed, witlimit delay, 
to A’s mill, inforiamg B thal In-, inlii h t pi ul ior uani of the immliine. B mi- 
reasonablv’ddava the deliveiy of the indchine. and A, in conHCi|uciicc% hwe*^ a profit- 
able contlact with the Govenunout. A is entithd to n rnvc from B, liv way of 
corapensatioD, the avenge amount of profit which woui 1 !ia\c been made hy !h© 
■working of the mill during the time that delivery of it was delated, hut not the loss 
sustained through the loss of the Government emit i act. 

(j.) A, having contracted wdth B to supply B with 1,000 tons of iron at 100 
rupees a ton, to be delivered at a st.itcd time, coniiaots with C for the pmchaKc of 

1.000 tons of iron at 80 rupees a ton, telling (J that he il(»cs so for flic purpose of 
performing his contract with D. C fails to pcrfoim Id^ (‘•rntraci with A, who cannot 
procure other iron, and J3, in consequence, rescinds the contract. (> must pay to A 

20.000 rupees, being the profit which A would have, made hy the performance of 
his contract with B. 

(k) A contracts with B to make and deliver to B, by a fixed da}^ for a specified 
price, a certain piece of macliincry. A dt>es not deliver the piece of machinery at 
the time specified, and, in consequence of this, B is uhliged to prt»cnre anotln r at a 
higher price than that which he was to Inivc paid to A, and is prevented irom per- 
forming a contract which B had made with a third person at the time of his con- 
tract with A (but which bad not been then communicahd to A), and is compcllec! 
to make compensation for breach of that conhwet. must pay to B, by wuiy of 
compensation, the difference b< tweai the contract price rf the piece of nnchincry 
and the sura paid by B for another, but not liie sum paid by B to the third person 
by way of conaponsation. 

(1.) A, a builder, contracts to erect and Qni'-h a IioiFC by the first of January, 
in order that B may given possession of it at thab time to 0, to whom B has con- 
tracted to let it. A is informed of the contract botw’cer B and C. A builds tho 
house so badly that, before th© first of January, it falb down, and lias to he rebuilt 
by B, who, in consequence, loses the rent wdiich he was to have re(*eiveil from 0, 
and is obliged to make compensation to C for the breach of his contract. A must 
make compensation to B for the cost of rebuilding the house, for the rent lost, ami 
for the compensation made to 0. 

(m.) A sella certain merchandise to B, warranting it to he of a particular 
'quality, and B, in reliance upon this warranty, sells it to V with a similar warranty. 
The goods prove to be not according to the wananty, and B becomes IiaUh* to pay 
C a sum of money by way of compensation. B is entitled to be reimburseti this 
sum by A. 

(n.) A contracts to pay a sum of money to B on a day specified. A docs not 
pay the money on that day. B, in consequence of not receiving the money on tliat 
day, is unable to pay his debts, and is totally ruined. A is not liable to make good 
to B anything except the principal sum he contracted to pay, together witii interest 
up to the day of payment. 

(o.) A contracts to deliver 60 maunds of saltpetre to B on the first of January 
at a certain price, B, afterwards, before the first of January, contracts to sell the 
saltpetre to 0 at a price higher than the market price of tlic first of January. A 
breaks his promise. In estimating tho compensation payable by A to B, tho market 
price of the first of January, and not the profit which would have arisen to B from 
" file sale to C, is to be taken into account. 

Cl^O A contracts to sell and deliver 500 bales of cotton to B on a fixed day. A 
nothing of B’s mode of conducting his business. A breaks his promise, am! 
h^^n^no cotton, is obliged to close his mill. A is not responsible to B for the 
hm to B by the closing of the mill. 

-L- eohttadt^ to sell and deliver to B, on the first of January, certain cloth 
B intends to inanulacture mto caps of a particular kind, for which there iti no 
demand, except at that season. Tne cloth is not delivered till after the appoin'fe^ 
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time, and too late to be that year in niakitiii^ c*apH. B is entitled to receive from 

A, by way of compensation, tlie difloronco between the contract price of the cloth 
and its market price at The time of delivery, but not the profits wliich ho expected 
to obtain by makino^ caps, nor the expenses which he has been put to in making 
preparation for the manufacture. 

(r.) A, a ship-owner, coni rads with B to convey him from Calcutta to Sydney 
in A’s ship, sailing on the first of January, and B pays to A, by way of deposit, 
one-half of his passage- money. The ship does not sail on the fiist of danuary, and 

B, after being, in conseqiieuco, detained in Calcutta for some time, and thereby put 
.to some expense, proceeds to Sydney'- in another vessel, and, in eoubequcnce, 
arriving too late in Sydney, loses a sum of money. A is liable to icpay to B his 
deposit, with interest, and the expense to which he is put by his detention in 
Calcutta, and the excess, if any, of the passage-money pai<l for the secofnl ship ov('r 
that agreed upon for tlic first, but not the sum ot money which B lost by arriving 
in Sydney too late. 

74 When a conti'act has been broken, if a STini is named in the contract 
. as the an.ount to 1)0 paid in case of such breach, 
breach of contract in which the party complaining ot the breach is entitled, 
a sum is named as jjayahlo wlndher or .not act aal damage or loss is proTcd to 
in caso of breach. have been eaa&t‘d (hereby, to receive from the 

party who has broken the contract rcasonabio coiiipciiSatioTi not exceeding 
the amount so named. 

Exception . — When any person enters into any bail-bond, recognixanoo, 
or other instrument of tlie same natur*^, or, under the provisions of any 
law, or under the orders of the Oovernraent of India or of any Local 
Government, gives any bond for the pcvformanco of any public duty or act 
In which the public arc intorcssted, he shall belialde, upon broach of the com 
dition of any such instrument, to pay the whole sum mentioned therein. 

Explanation , — A person who enters into a contract with Government 
does not necessarily thereby undertake any public duty, or promise to do an 
act in which the public are interested. 

Illustrations, 

^ (tf.) A contracts with B to pay B Bs. 1,000 if he fails to pay B Rs. 500 on 
a given day. A fails to pay B Bs. 500 ou that daj^. B is entitled to re{‘over 
from A such compensation, nut exceeding Bs, 1,000, as the Court considers reason- 
able. 

(h.) A contracts with B lint, if A practises as a surgeon within C.dcutta, he 

will pay Rs. 5,000. A practises a ■=’nrg(‘nn in Calcutta. B is entitled iu such 

compensation, not exceeding Bs. 5 000, tlr* Court considers reasonable. 

(c.) A gives a recognizance Inn bug him iu a penalty of Rs. 500 to appear in 

Court on a certain duy. He forfeits bis recognizance. He is liable to pay the 

whole penalty. 

75 . A person who 

Party rightfully rescinding 
contract, entitled to compon- 
siation. 


rightfully resciiids a contract is entitled to 
compemsatioii for any damage which he has 
sustained through the non-fulfilment of the 
contract. 


Illustration, 

A, a singer, contracts which B, the manager of a theatre, to sing at his theatre 
for two nights in every week during the next two months, and B engages to pay 
her 100 rupees for each night’s performance. On the sixth night, A wilfully 
absents herself fiom the theatre and B, in consequence, rescinds the contract. B 
is entitled to claim compcnsatimi fur the damage which he has sustained through 
|he non-fulfilment of the contract. 
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OiiiPTER VII- — Sale op Goods. 


When properti/ in goods sold passes, 

76. ]n this chapter, the word 'c^oods' means 
* Goods ' definea. and includes evoiy kind of moveahle property.* 

77. ^ Sale ’ is the exchange of property for a price, Lt Im 

transfer of the ownership of the tlmig boid troiii 
*Sal 0 defined. seller to the buyer. 

78. Sale is etiected by offer and acceptance 
Sale Low effected. - ascertained goods for a price, 


or of a price for ascertained goods, 

together with payment of the price or delivery of the goods ; or witli 
tender, part-payment, earnest or part-delivery ; or with an agreeineni, ex- 
press or implied, that the payment or delivery ; or both, shall be pc^stponecl 
Where there is a contract for the sale of ascertained goods the pnipiaiy 
in the goods sold passes to the buyer when the whole or part of the pih‘a, 
or when the earnest, is paid, or when the whole or part of the goods is 
delivered, f 

If the parties agree, expressly or by implication, that the payment or 
delivery, or both, shall be postponed, the property passes as soon as the 
proposal for sale is accepted. 

lllustmiions. 


(a.) B offers to buy A’s horse for 500 uipees. A accepts B"s offer, and 
delivers the horse to B. The horse become B’s piopeity on rh livery. 

(h.) A sends goods to B, with the reciuest that he will buy them at a stated 
price if he approves of them, or return them if he does not apnrove of them. B 
retains the goods, and informs A that he approves of them. The goods bec(m‘ie 
B’s when B retains them. 

(c) B offers A, for his horse, 1,000 rupees, the horse to he delivered to B on 
a stated day, and the price to be paid on another st.itecl day. A accepts the offer. 
The horse becomes B’s as soon as the proposal is accepted. 

(d) B offers A, for his horse, 1,000 lupees, on a month’s credit. A accepts 
the offer. The horse becomes B's as soon as the offer is accepted. 

(e.) B, on the first January, offers to A, fora quantity of lice, 2,00n rnpee^i^ 
to be paid on the first March following, the rice not to be taken aw ay till paid for. 
A accepts the offer. The rice becomes B’s as soon as the offer is accepted. 


Transfer of ownership of 
thing sold, which has yet to 
he ascertained, made, or 
finished. 


79 . Where there is a contract for the sale 
of a thing which has yet to be ascertained, made, 
or finished,! ownership of the thing is not 
transferred to the buyer until it is ascertained, 
made, or finished. 


Illustration^ 

B orders^ A, a barge-builder, to make him a barge. The price m not made 
payable by instalments. While the barge is building, B pays to A money from 
time to time on account of the price. The ownership of the barge does not pass 
to B until it is finished. 


80. Where, by a contract for the sale of goods, the seller is to do 
CompIeti 9 n of ,ale of “ything to them for the purpose of putting 
^opds, which the seller is to them into a state in which the buyer is to take 
them, the sale is "not complete until such thing 
^ has been done. 

instruments, Actl^rSsr^- 2. 
delivered, or when part is delivered in progress of delivery 
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Illustration, 

A, a sbip-bnilder, contract*? to sell to B, foi\a stated price, a vessel wbicb is 
lyin^ in A’s yard ; the vessel to be nagged and fitted for a voyage, and the price 
to be paid on delivery. Under the contract, the property^ in the vessel does not 
pass to B until the vessel has been ligged, fitted up, and delivered. 

81. Where anything remains to be done to 
goSrwhirHoUer liaf to do the goods by the seller for the purpose of ascer- 
anything thereto in order to taining the amount oi the price, the sale is not 
ascertain piice. complete until this has been done. 

Illustrations, 

(a.) A, the owner of a stack of bark, contracts to sell it to B, weigh and deliver 
it, at 100 rupees per ton. B agrees to take and pay for it on a certain day. Part is 
weighed and delivered to B ; the ownoiship of the residue is not transferred to B 
until it has been weighed pursuant to the contiact. 

) A contracts to sell a heap of clay to B at a certain price per ton. B is, by 
the contiact, to load the clay in his own carts, and to weigh each load at a certain 
weighing-machine, which his carts must pass on their way fioni A’s grounds to B’s 
place of deposit. Here, nothing more remains to be done by the seller ; the sale is 
complete, and the ownership of the heap of clay is transfen ed at once. 

Completion of sale, when 82 . Where the goods are not ascertained at 

goods are unascertained at the time of making the contract of sale, it is 
date of contract. necessary to the completion of the sale that the 

goods shall be ascertained.* 

Illustration, 

A agrees to sell to B 20 tons of oil in A's cisterns. A’s cisterns contain more 
than 20 tons of oil. No poition of the oil has become the property of B. 

83. Where the goods are not ascertained at the time of making the 
Ascertainment of goods agreement for sale, but goods answering the de- 

by subsequent appropna- scription in the agreement are subsequently appro- 
priated by one party for the purpose of the agree- 
ment, and that appropriation is assented to by the othez', the goods have 
been ascertained, and the sale is complete. 

Illustration. 

A having a quantity of sugar in bulk more than sufficient to fill 20 hogsheads, 
contracts to sell B 20 hogsheads of it. After the contiact, A fills 20 hogsheads 
with the sugar, and gives notice to B that the hogshexds arc ready, and requires him 
to take them away. B says he will take them as ooon as he c.iu. By this appro- 
priation by A, and assent by B, the sugar becomes the property of B. 

84. Where the goods are not ascertained at the time of making the 
Ascertainment of goods contract of sale, and, by the terms of the contract, 

by seller’s selection. the seller is to do an act with reference to the 

goods which cannot be done until they are appropriated to the buyer, the 
seller has a right to select any goods answering to the contract, and, by his 
doing so, the goods are ascertained. 

Illustration. 

B agrees with A to purchase of him, at a stated price, fo be paid on a fixed day, 
50 maunds of rice out of a larger quantity in A’s granary. It is agreed that B shall 
send sacks for the rice, and that A shall put the rice into them. B does so, and A 
puts 50 maunds of rice into the sacks. The goods have been ascertained. 

Transfer of ownership of . Where an agreement is made for the sale 
moveable property, when of immoveable and moveable property combined, 
sold together with immove- ownership of the moveable property does not 
pass before the transfer of the immoveable property. 
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A EigvGCfl with B foi the ^filc of a hou‘'C tind 1 iirnifuro, 1 
irniture docs not pdbs to B until the Iioiibc is convi >ul B. 


The ownership of tho 


4 . 1 i.cc 86. ^Yllell good?) Iiau‘ iH^eoino the properly 

Buyer to boar loss after ^ ^ , t 

goock have become his pi o- of the Imyor. lie must bear any loss an.sing trom 

porty. their destruction or injury. 

Illustrations, 

(^a.) B offers, and A accepts, 100 rupees for a stack of fire wood slandirej-on Ak 
premises, the fire-wood to be allowed to n main on Ak pumisis till i c< itom day, 
and not to be taken away till paid for. Bt foie p.i) incnt, and w bile t lu» lirc-w iwal is 
on A’s premises, it is accidentally dcsfioycd by fiu‘. B must buar the lo k. 

(6 ) A bids 1,000 uipees for a jiicture at a sale by aucliuii AUu the bid, it ift 
injured by an accident. If the accident happens befoie the hanum r fails, the iusa 
falls on the seller ; if aftciwaids, on A. 

87 . When there is a contract for the sale of goods not yet in exist once, 
Transfer of ownor^Ui. of the Ownorbllip <)£ tlu\i.oo<[s lUiiy In- Iriilisforivd l.y 
goods agreed to bo sold wiiilo acts done, after the goods are prodiuoal in pur- 
noii-oxistoat. suance of the contract, By the boliur, or by tiic 

buyer with the seller’s assent. 

Illustrations. 

(a) A contracts to sell to B, for a stated price, all the indigo wliieh shill bo 
produced at A’s factoiy dming the ensning } car. x\, when lh(‘ indico Iro b« cn 
niannfaciured, gives B^an acknowie Ignient that Im holds tlu indigo ,a his diHpiihal. 
The owneiship of the indigo vests in B from the dati of the acknowkdgnu nl 

(h ) A, for a stated pi ice, contiacts tint B may tako ami stll any t tops that 
shall be grown on A’s land in succession to the eiops then standing/ rnd(‘r ibis 
contract, B, with the assent of A, takes possession of some cmjis glow n m ces- 
sion to the crops standing at the time of the conliact. The owneiship of the crops, 
when taken possession of, vests in B. 

(c.) A, for a stated price, contiacts that B may take and sell any crops that 
shall be grown on his land in succession to the ciopstlicn standing Umkrthh 
contract, B applies to A for possession of some crops growm in snccessinn to tlio 
crops which were standing at the time of the contiact. A lefuses to give posses- 
sion. The ownership of the ciops has not passed to B, though A may commit a 
breach of contiact in refusing to give possession. 

88. A contract for the sale of goods to be delivered at a future day is 

ContraottoselUnddeUver, though the goods aro not in the _ poshes- 

at a future day, goods not in sion 01 the seller at the time of making the 
seller’s possession at date of contract, and though, at that time, he has no 
’ reasonable expectation of acquiring them other- 

wise than by purchase. 

Illustration. 

January, to sell B 60 shares in the E<ist Indian 
Eaiway uompauy, to be delivered and paid tor on the Inst March of smie 
year. A, at the time of making the contract, is not in possession of any shares. , 

89. Where the price of goods sold is not fixed by the contract of sale, 

3D^et«rinination of prico not the buyer is bound to pay the seller such a price 

fi«d by eoAtraot. as the Oourt considers reasonable. 

Illustration, 

coach-builder at Oalcutta, a carriage of a 
teciited %thing is saM by either as to the price. The order having 

fourt nniJt df ± te l^mg m dispute between the buyer and the seller, the' 

Court must decide what price it considers reasonable. 


Contract to sell and deliver, 
at a future day, goods not in 
seller’s possession at date of 
contract. 


fixed by contract. 
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90. Delivery of goods sold may bo made by doing anything wliieb has 

the effect of putting them in the possession of the 

Dolivoxy how made. authorized to hold them 

on his behalf. 

Illustrations, 

(a ) A sells to B a horse, and causes or permits it to be removed from 
stal)h‘s to B’s. The removal to B’s stable is a delivery. 

(h ) B, in Englaud, ordeis 100 bales of cotton fioni A, a merchant of Bombay, 
and s( nds hi^ own ship to Bombay for the cotton. The putting the cotton on boaid 
the ship is a delivery to B. 

(c.) A sells to B ceitain specific goods which are looked up in a godown. A 
gives B the key of the godown, in order that he nia}^ get the goods. This is a 
delivery. 

(d.) A sells to B five specific casks of oil The oil is in the warehouse of A, 
B sells the five casks to 0. A receives warehouse lent for them fiom 0. This 
amounts to a delivery of the oil to C, as it shows an assent on the part of A toliold 
the goods as warehouseman of G. 

(e) A sells to B 50 maiinds of rice in the possession of 0, a warehouseman. 
A gives B an ouler to 0 to trinsfer the lice to B, and C assents to such oidor, and 
transfers the lice in his book^ to B. This is a deliveiy. 

(/) A agrees to sell B five tons of oil, at 1.000 lup^es per ton, to be p>akl for 
at the time of delivery. A gives to C, a wh.irfinger, at whose wharf he had twenty 
tons of the oil, an order to tiansfer five of them into the name of B. 0 makes the 
transfer in his books, and gives A’s cleik a notice of the transfer for B. A’s cleik 
takes the tiansfei notice to B, and offeis to give it to him on payment of the price 
of the oil. B refuses to pay. There has been no delivery to B, as B never 
assented to make 0 his agent to hold for him the five tons selected by A. 

91. A delivery to a wharfinger or carrier of the goods sold has the same 
Effect of dolivory to whar- effect as a delivery to the buyer, but does not 

finger or earner. render the buyer liable for the price of good which 

do not reach him, unless the delivery is so made as to enable him to hold the 
wharfinger or carrier responsible for the safe custody or delivery of the goods. 


Illustration, 


B, at Agin, orders of A, who lives at Calcutta, three casks of oil to bo sent to 
him by i ulway. A t.ikos Unco cisks of oil directed to B to the railway station, and 
Iei\cs them then' without (onfoiming to the rnks \\hi(‘h must be complied witli in 
ortkr to niuUi Uie U iilw C^nnpnn losponsibh forthoii sifety. Tho goods do not 
reach B. Tin re h is not been a sufficient delivery to chirgo B in a suit for the piice. 


92. A doli\ cry of part of goods, in pi ogress of the delivery of the whole, 

Eflccfc of i,.u-t-delivoi-y. Pa&sing tlie 

propel ty in sucli goods, as a deliYcry of tho whole ; 

but a delivery of part of the goods, with an intention of severing it from the 
wdiole, does not operate as a delivery of the remainder. 


Illustrations. 

{a.) A ship arrives in a harbour laden with a cargo consigned to A, tho huver 
of the cargo. The captain begins to discharge it, and delivers over part of the 
goods to A m pi ogress of the delivery of the whole. This is a delivery of the 
cargo to A for the purpose of passing the property in the cargo. 

(A) A sells to B a stack of fire-wood, to be paid for by B on delivery After 
Uie sale, B applies for and obtains fiom A leave to take away some of the hre-v ood 
This has not tho legal effect of delivery of the whole. 

An k? A remains in A’s warehouse. 

Aftorfhe sale B spl s toO lOmaunrls of therioe. and A, at B’s desire, sends the 
10 inaunds to 0. This has not the legal effect of a delivery of the whole. 
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Seller not bonnd to deliver , - In the absence of any .special promise, 

until buyer applies for deli- the seller of goods IS not hoiiiicl to deliver them 
very. until the buyer applies for deli\ery.* 

94. Tn the absence of any special promise as to delivery goods soM 

are to be delivered at the place at which they are 
Place of delivery. at the time of the sale; and goods eimtracfed to 

be sold are to be delivered at the place at winch they are at the time of the 
contract for sale, or, if not then in existence, at the place at which they are 
produced. 

Seller^ B Lien, 

95. Unless a contrary intention appears by the contract, a seller has a 

lienf on sold goods as long as they remain in his 
© or s len. possession, and the price or any part of it remains 

unpaid, f 

96. Where, by the contract, the payment is to be made at a future day, 

Lien where payment to be d(divery (>f ilin goods, 

made at a future day, but no the seller has no lien, and the buyer is entitled to 
time fixed for delivery. 3^ present delivery of the goods without payment. 

But if the buyer becomes insolvent before delivery of the goods, or if the 
time appointed for payment arrives before the delivery of the goods, the 
seller may retain the goods for the price. 

Explanation . — A person is insolvent who has ceased to pay liis debts 
^lusolvenc defined usual course pf business, or who is incapable 

^ ‘ of paying them. 

Illustration, 

A sells to B a qu'intHy of sngai in A’s wirehouse. It is agreed that three 
month’s cie<Ut shall be given. B allows the siigai t(' rein tin in A’^ waitdiousc Be- 
foie the expiiy of the three months, B bjcuine^ m^oKent. A may retain the 
goods for the price. 


^Insolvency’ defined. 


Seller’s lien where payment ^7. Where, by the contract, the payment is 

to be made at future day, to be made at a future day, and the buyer allows 
and buyer allows goods to goods to remain in the possession of the seller 
mitii that day, and does not then pay for them, 
the seller may retain the goods for the price. 

Illustration. 

A sells to B a quantity of sugar in A’s warehouse. It is agreed that three 
months credit shall be given. B allows the sugar to remain in A’s warehouse till 
the expir} of the three months, and then does not pay for them. A may retain the 
goods for tlie pi ice. 

98. A seller, in possession of goods sold, may retain them for the price 
Seller’s hen against subse- against any subsequent buyer, unless the seller has 

quent buyer. recognized the title of the subsequent buyer. 

Stoppage in Tra/nsit 

99. A seller who has parted with the possession of the goods, and has 
Power of seller to stop in iiot received the whole price, may, if the buyer 

becomes insolvent, stop the goods while they are 
in transit to the buyer. 

Goods are to be deemed in transit while they are in the posses- 
Wbea ''good«i are to be sion of the carrier, or lodged at any place in 
deeiued In trasit. the course of transmission to tlie buyer, and' 


quent buyer. 


deeTu«d in trasit. 


* So® s. 46, mp'Uf. f Per Ibe aaaQotitit of the purobase-money. 


Or unteadered. 
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are not yet come into the possession of the buyer or any person on his behalf , 
otherwise than as being in possession of the carrier, or as being so lodged. 

lUv$traficn$, 


(a.) B, Hvina^ at Madras, orders goods of A, at Patna, and direct^ that they 
shall be sent to Madras. The goods are sent to Calcutta, ami there ih livercd to 0, 
a wharfinger, to be forwarded to Madras. The goods, while they are in the posses- 
sion of 0, are in transit. 

(&.) B, at Delhi, orders goods of A, at Calcutta. A consigns and forwards the 
goods to B at Delhi. On arrival there, they are taken to the warehouse of B, and 
left there. B refuses to receive them, and immediately aftei wards stops payment. 
The goods are in transit. 

(c.) B, who lives at Puni, orders goods of A at Bombay. A sends them to 
Putid by 0, a carrier appointed by B. The goods ariive at Puna, and are placed by 
C, at B’s request, in C’s warehouse for B. The goods are no loncer in transit, 

(d.) B, a merchant of London, oiders 100 bales of cotton of A, a rmu-chant at 
Bombay. B sends his own ship to Bombay for the cotton. The transit is at an 
end when the cotton is delivered on board the ship. 

(e.) B, a merchant of London, orders 100 bales of col ton of A, a mei'chant at 
Bombay. B sends his own ship to Bombay for the cotton A delivers thi‘ cotton 
on board the ship, and takes bills of landing from the master, nr king the cotton 
deliverable to A’s order or assigns. The cotton arrives at London, but. before 
corning into B’s possession, B becomes insolvent. The cotton has not been paid 
for. A may stop the cotton. 

101. The seller’s right of stoppage does not, except in the cases 
Continuance of right of hereinafter mentioned, cease on the buyer’s re- 

stoppage. selling the goods while in transit, and receiving 

the price, but continues until the goods have been delivered to the second 
buyer, or to some person on his behalf. 

102. The right of stoppage ceases if the buyer, having obtained a 

Cessation of right on as- lading or other document showing title to 

signment, by buyer, of bill the goods,* assigns it, while the goods are in 
of landing. transit, to a second buyer, who is acting in good 

faith, and who gives valuable consideration for them. 


Illustrations, 


(a.) A sells and consigns certain goods to B, and sends him the bill of landing. 
A being still unpaid, B becomes insolvent, and, while the goo Is are in transit, 
assigns the bill of landing for cash to C, who is not aware of his insolvency. A 
cannot stop the goods in transit. 

(&.) A sells and consigns certain goods to B, being still unpaid B bee >mps 
insolvent, and, while the goods are s till in transit, assigns the bill o'-' laudiLi» for 
cash to 0, who knows that B is insolvent. The assignment not being in good faith, 
A may still stop the goods in transit. 

103. Where a bill of landing or other instrument of title to any goods 

stoppage where bill of assigned by the buyer of such goods by way of 

landmg is pledged to secure pledge, to secure an advance made specihcally 

specific advance. upon it, in good faith, the seller cannot, except on 

payment or tender to the pledgee of the advance so made, stop the goods in 
transit. 


Illustrations, 

(a.) A sells and consigns goods to B of the value of 12,000 rupees. B assigns 
the bill of ^ landing for these to C, to secure a specific advance of 5.000 mp( es 
made to him upon the bill of landmg by C. B becomes insolvent, bt ng indebfed 
to C to the amount of 9,000 rupees. A is not entitled to stnp the goods except 
on payment or tender to 0 of 5,000 rupees. 


* Se® s. 108, exception 1, infi 
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(h.) A sells and consij>nB goods to B of ilie value of 12,(100 rupees, B assbip i 
the bill of lading for thest^ ^i>ods to (\ to stitie tlje m of ,i tl00 lupees 
from bim tor Lon agi’ al b b.nct oi actount. B b mhi es iiHolverit A fg 
^ -ooda in ti insit vitliont |a)ment or tiii» r iu C of the 


Stoppage how effected. 


105. Such notice 

Notice of sellei’s claim. 


entitled to stop the 

104 The seller may effect stoppage in transit, either hy taking actual 
possession of the goods, oi hj giving notice of his 
claim to the earlier or other dt pository in 'whose , 

possession they are. i 

may be given, either to the person who has ilm | 
immediate possession of tin* goods, ^ or to the ,j| 
principal whose servant has poss< sbion* In the j| 
latter case, the notice must be gi\en at such a time, and nndtu' such circuit' 
stances, that the principal, by the exercise of reasoiuibh‘ diUgfuice, 
communicate it to his servant in time to pie%eiit a deli\e‘ry to the buyer. 

106. Stoppage in transit entitles the seller to hold the goods Etopp^ i 

until the price of the whole of iliii goods soi 

Right of seller on stoppage. 

Ilhufndkm. 

A sells to B 100 bales of cotton , 00 bales havintc come into B\ posHession, 
and 40 being still m tiansit. B becomes insohent, and A, heiiiu: unpaid, stops 

the 40 bales in transit, A is entitled to hold the 40 halts mill the price of the 
JOO bales is paid. 

Mesale. 

107. Where the buyer of goods fails to perform his part of the 
Resale on buyer’s failure contract, either by not taking the goods sold to 

tq perform. him, or by not paying for them, the seller having 

a lien on the goods, or having stopped tbem in transit, may, after giving 
notice to the buyer of his intention to do so, res(‘d tlicm, after the lapse of 
a reasonable time, and the buyer must bear any loss, but is not entitled to 
any profit, which may occur on such resale, 

Tith. 

loa No seller can give to the buyer of goods a better title to those 
Title conveyed by seller of goods than he has himself, except in the following 
goods to buyer. cases : — 

Exception 1 , — When any person is, by the consent of the owner, in 
possession of any goods, or of any bill of lading, th ( 1: w arrant, warehouse- 
keeper’s certificate, whai finger’s cerfcifi<ato, or wairaut or order for delivery, 
or other document showing title to goods, he may transfer tin* ownership of 
the goods, of which he is so in possession, or to which such documents 
relate, to any other person, and give such person a good title thereto, 
notwithstanding any instructions of the owuier to the contrary : * Provided 
that the buyer acts in good faith, and under circumstances wliich are not 
such as to raise a reasonable presumption that the person in possession of 
the goods or documents has no right to sell the goods. 

^ Exception 2 , — If one of several joint-owners of goods has the sole pos^ 
session of them by the permission of the co-owners, the ownership of the goods 
Is tmnsferred to any person who buys them of such joint-owner in good faith, 
and under circumstances which are not such as to raise a reasonable presump- 
tion that the person in possession of the goods has no right to sell them. 


b©M that this exception does not apply * where there is only a 

^o^has, or where the possession is for a speciffc pnrpose,*«w> 
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Exception 3 —When a person has obtained possession of goods under a 
contract voidable at the option of the other party thereto, the ownership of 
the goods is transferred to a third person who, before the contract is res- 
cinded, buys them in good faith of the person in possession ; unless the cir- 
cumstances which render the contract voidable amounted to an otfenoe com- 
mitted by the person in possession or those whom he represents. 

In this case the original seller is entitled to compensation from the ori- 
ginal purchaser for any loss which the seller may have sustained by being 
prevented from rescinding the contract. 

lllustraiion9. 


(a.) A buys £iom B, in £?ood faith, a cow which B had stolen from 0. The 
“property in the cow is not transfen ed to A. 

(&.) A, a merchant, entrusts B, his agent, with a bill of lading rektnig to cer- 
tain goods, and instructs B not to sell tho goo Is fo* 1 ss thin % CBitain pnee, and 
not to give ere lit to D. B sells the goo h to D 1 >i 1 ih ri that price, ami gives 
D three months’ credit The luop^ity in the isscs ti B. 

(c.) A sells to B g )0 Is of which he ha^ tho bi'lot ulin >, hut tho bill of Udmg 
is made ou+ for delivm'y of the goods to C, and it has not been endorsed by C The 
pioperty is not ti a ns toned to B. . , . 

id.) A, B, and 0 aie joint Hindu biothers wh> niyn c rtam entile in common. 
AisWtby B and (J m pohso&si m of a cow, whica he sells to D. D pui chases 

bofid fide. The pi operly in tho cow is transfciitd to D. ^ . 

(e ) A, by a misrepiesentailon not amounting to cheatinc*, inanoos B to sell and 
deliver to bun i hor^e. A s^lls the hoise to C he oto B his lescmded the contiact 
Tho property in the hnise is tiansleired to 0 ^ ami B is entitled to compensation 
from A for any loss which B has snsstamed by being pi evented from rescinding the 
contract. 

(/. ) A compels B by viongful intimidation, or induces him by cheating or 
forgery, to sell him a hor^e, and, before B rescinds the contract, sells the horse to 
C. The property is not tiansfeiied to 0. 


Warranty, 


109. If til® buyer, or any person claiming under him, is, by reason of 
Seller’s responsibility for the invalidity of the seller’s title, deprived of the 
badness of title. thing sold, the seller is responsible to the buyer, or 

the person claiming under him, for loss caused thereby, unless a contrary in- 
tention appears by the contract 


Establishment of implied 
warranty of goodness or 
quality. 

Warranty of soundness im- 
plied on sale of provisions. 

Warranty of bulk implied 
on sale by sample. 


110. An implied warranty of goodness or 
quality may be established by the custom of any 
particular trade. 

111. On the sale of provisions, there is an 
implied \varranty that they are sound. 

112. On the sale of goods by sample, there is 
an implied warranty that the bulk is equal in 
quality to the sample,"^ 


113. Where goods are sold as being of a certain denomination, there is 
Warranty implied where warranty that they are auch goods as 

goods are sold as beim* of a are commercially known by that denomination, 
certain denomination, although the buyer may have bought them by sam- 

ple, or after inspection of the bulk. 

Explanation . — But if the contract specifically states that the goods, 
though sold as of a certain denomination, are not warranted to be of that 
denomination, there is no implied warranty. 




* So© s. 118 , %nfta. 
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Illustrations^ 

(CK.) A, at Calcutta, sells to B twj^lve of ^hvanfp tlien on its way 

from Miirshidabad to Galciittu Theie is m implio<l wiiuoty In* \ tint tin* silfc 
shall be such as is known in the market under the denmom ition of ‘‘ m ndk ” 

(5.) A buys, bv sample, and after bavin" inspectul tiu* bulk, luii h hI “ Fiii 
Bengal cotton. The cotton pi oves not to be Mich as is known in f!it nun ki las 
“Fair Bengal f' There is a bicacb of wananty. 

114. Where goods have been ordered for a speciiied piirposo, for whieli 
Warranty where goods or- goods of the deiiomiimtioii in tlif* order 

dered for a specified purpose, are usually sold, there is an imp! lei! warranty by 
the seller that the goods supplied are fit for that purposts* 

Illustration. 


3 of A, a copper manufacturer, <*oppor for atliing A 

pplies copper. Theie is an implied wananty tbit tlo* < ppii is fit 


on 

for 


B oiders 
this order, sn _ 
sheathing a vc'^sel. 

Warranty on .aloof article US. Upon the sal.' of ui. aitu-!; of » cveii/ 

of well-known atscei tamed known ascortaiiu d kind, flu rc no Miiplu tl wai?«| 

kind. 


lanty of its titnc&s for tui} partn iikir pm|Hisi^ 


Illustration. 

B whites to A, the owner of a patent in\( ntiun foi ck mi’a < itt m — * s,, u | 
your patent cotton-cleaning machine to clean th ‘ no li m\ lu! nd* A » iids 

the machine accoidiiig to older. Theie in i noln I w ni i«{i\ bv \ ilu? u ih flic 
article known as AN patent cotton-elc ininn mHmnie but n >iit. ilut U h Ir f<> liic 
paiticnlai purpose of cleanm" tin cotton at B's 1 u roi\. 

116. In the absence of fraud and of any evprt's-f warrust\ of ipialitVy 
Seller when not rebponbible the St Her of an article wbn h .lU'.wt i ^ the tlescnp- 
for latent defects. tion under w'hich it wd^ sold not ii^spousible for 

a latent defect in it. 

Jlliistmtion, 


A sells to B a horse. It turns out thit the horse !i id, at the time of the saloy 
a defect of which A was unaware. A is not lespouMide fer tin*-. 

117. Where a specific article, sold with a warranty, has 1 m mi delivered 
Buyer’s right on breach of and accepted, and the warranty is bioktm, tin* sale 

warranty. is not thereby rendered voidable ; but the buyer is 

entitled to compensation from the seller for loss caused by the breach of 
warranty. 

Illustration. 

A sells and delivers to B a horse wan anted sound. The liorKc provi s to have 
been unsound at the time of sale. The sale is not thereby remlcied MmUhh, but B 
is entitled to compensation from A for loss caused by thehin^miodnm^s, 

118. Where there has been a contract, with a wmrraiity, for the sale of * 
Bight of buyer on breach goods which, at the time of the contract, were not 

of warranty m respect of ascertained or not in existence, and the warranty 
goods not ascei tuned. broken, the buyer may 

accept the goods or refuse to accept the goods when tendered, 
or keep the goods for a time reasonably sufiicient for examining and 
tpdng them, and then refuse to accept them ; provided that, during such 
tir£% ol^ercises no other act of ownership over them than is necessary for 
ol escamination and trial. 


* B'ii® #. tntjrok 
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In any ca?e the htiyer is entitled to compensation from the seller for any 
loss caused by the breach of warranty j but if he accepts the the goods and 
intends to clairi compensation, he must give notice of his intention to do so 
within a reasonable time after discovering the breach of the warranty. 

Illusti ations, 

{a) k agrees to sell and, without application on B’s part, deliver to B 200 bales 
of unascertained cotton by sample Cotton not m accordance with sample is 
delivered to B B mav letui n it if be has not kept it lunger than a leasonable time 
for the purpose ot examination 

(h.) B agrees to buy of A twenty-five sacks of fionr by sample. The flour is 
delivered to B, who pays the piice. B, upon examination, finds it not equal to 
sample ; B afteiwaids uses two sacks, and sells one. He cannot now rescind the 
contract and leoover the pnoe, but he is entitled to compensation from A for any 
loss caused by the breach of wairanty. 

(o.) B makes two pans of shoes for A by A’s order. When the shoes are 
delivered they do not fit A. A keeps both pans for a day. He weais one pair for 
ashoittimem the house, and takes a long walk out of doors in the othei pair. 
He may rtfuse to accept the fiist pair, but not the second But he may recover 
compensation foi any loss sustained by the defect of the second pair. 

Miscellaneous. ^ 

119. When the seller sends to the buyer goods not ordered with goods 
, ordered, the buyer may refuse to accept any of the 
to accept, if goods not or- goods SO sent, if there IS risk or trouble m sepa- 
dared are sent with goods rating the goods ordered from the goods not 
ordered. Ordered. 


Illustration. 


A ordeis of B specific articles of china. B sends these ai tides to A in a 
ham pel, with other ai tides of china which had not been oideied. A may refuse 
to accept any of the goods sent. 

120. If a buyer wrongfully refuses to accept the goods sold to 
Effect of wrongful refusal him, this amounts to a breach of the contract of 
to accept. sale. 


121. When goods sold have been delivered to the buyer, the seller 
Rio'ht of seller as to res- entitled to rescind the contract on the 

cissiSi, on failuie of buyer buyer’s failing to pay the price at the time fixed, 
to pay price at time fixed. unless it was stipulated by the contract that he 
should be so entitled. 


122. Where goods 

Bale and transfer of lots 
sold by auction. 


are sold by auction, there is a distinct and 
separate sale of the goods in each lot, by which the 
ownership thereof is transferred as each lot is 
knocked down. 


Effect of use, by seller, of 
pretended biddmgs to raise 
price. 


123. If, at a sale by auction, the seller makes 
use of pretended biddings to raise the price, the 
sale is voidable at the option of the buyer. 


Ohapteb YITI. — Op Indemnity and Gxjaeantee. 

124. A contract by which one party promises to save the other from loss 
< Contract of indemnity ’ caused to Mm by the conduct of the promisor him- 
defined. self, or by the conduct of any other person, is called 

a ‘ contract of indemnity.’ 
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lUmiraikm. 

A contracts to indemnify B au:ainst the of niit rlin^g wliieh 

C may take against B in respect of a eert.iiii smu t>t rupt t Thin is a eoiiijuct 
of indemnity. 

125. The promisee in a contract of indeoHiitj, artiiiir within the scope 
Eights of indemnity-holder of his authority, is ontitlu! to fecf»\ cr from ||ie 

when sued promisor — ^ 

(1) all damages which he may be compelled to pay In any suit in 
spect of any matter to which the promise to imhunnify applies , 

(2) all costs which he may be eompt*lh*d to pay in any sucli suit if, in 
bringing or defending it, he did not eontmvinw the ordtu's of the promisor 
and acted as it would have been prurhmt for him to am in the absence of any 
contract of idemnity, or if the prisoner authorized him to biing or defend 
the suit ; 

(3) all sums which he may have paid undiT tin* terms of any eonipro- 
mise of any such suit, if the compromisi* was not eonfr.ir} to the ordu’s of 
the promisor, and was one which it woidd ha\e been prmlenf fnr the pro- 
misee to make in the absence of any contract of indunnitv, or if the 
promisor authorized him to compromise the suit 

126. A ‘ contract of guarantee ^ is a contract to perform tlie promise, or 
‘Contract of guarantee/ discharge the liability, of a third person in ease of 

‘surety/ ‘principal debtor/ his default. The person ho gi\ (*s the guarantee 
and ‘creditor.’ called the ‘surety'; the person in n spect of 

whose default the guarantee is given is called the ‘ principal di‘btor, and the 
person to whom the guarantee is given is called tho ‘ creditor/ A guarantee 
may he either oral or written. 

127. Anything done, or any promise made, for the benefit of the princi- 
Consideration for guaran- pal debtor, may be a sutHeiemt consideration to the 

surety for giving the guarantee. 

Illusfratwns. 

(^a.) B requests A to sell and deliver to him goods on ciedit. A aorees to do 
so, provided C will guarantee the payment of the price of the ooo h moMdses 
to guarantee the payment in consideration of A’s promise to delivei the ‘mods 

This IS a sufficient consideiation for C’s pi omi.e. * 

•D e ^ ilelivei-s goods to B 0 .iftorwanls iPijm’sfs A to fi.rlir.ir to sue 

B for the debt tor a year, and promises tlMt, It l,e does so. (' «ill ,,,v for tiuuu in 
default of pajmient by B. A agrees to forbear as rtMinested. This is a Huilicient 
consideration f 01 C’s pro 

(o.) A sells and delivers goods to B. 0 afterw.inls, without eonsideiation 
agrees to pay for them m default of B. The a-roomont ia void itiation, 

128. The liabUifcy of the surety is co-oxtousive with that of the priii- 

Surety’s liability. cipal debtor, unless it is otherwise provided by the 

contract. 

Illustration, 

, A guarantees to B the payment of a bill of exchange by 0, the Rcceutor The 
hill IS dishonoured bv €. A is liable, not only for the amount of the bill but also 

for any interest and charges which may have b. come due on it. ’ ‘ 

129. A guarantee which extends to a series of transactions is called a 
‘ Contmuing guarantee,’ ‘ continuing guarantee/ 

« Illustratiom, 

“it;? !?F>«y ° ft. ...t. .1 V. 
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(/; ) A guarantee®} payment to B, a tea-dealer, to tbe amount of ;£1{K), for any 
tea he may from tune to time nnpply to 0. B supplier C with tea to a!)ove the value 
of €l00j and 0 pa>s B for it. Afterwards B supplies C with tea to tlie value of 
£200 U fails to pay. The guaiantee given hy A was a cnntinning guarantee, and 
he is accordingly liable to B to the extent of £100. 

(c.) A guarantees payment to B of the price of five sacks of flour, to be deli- 
vered by B to 0, and to be paid for in a month B deliver'^ five sacks to 0. G pays 
for th(‘Ui. Afterwards B delivers four sicks to C, which C does not pay for. The 
gnaiantee given by A was not a continuing guarantee, and accordingly he is not 
liable for the piice of tlie four sacks. 

Revocation of continuing 130. A continuing guarantee may at any time 

guarantee. be revoked by the surety, as to future transactions, 

by notice to the creditor. 

Illustrations. 

(a ) A, in consideiation of B’s discounting, at A’s request, bills of exchange for 
C, guarantees to B, for twelve months, the due pajunent of all such bills to the 
extent of 5,000 lupces B discounts bills for 0 to the extent of 2,000 rupees. After- 
waids, at the end of three months, A revokes the guarantee This i evocation dis- 
ehirges A from all liability to B for any subsequent discount. But A is liable to B 
for the 2,000 lupees, on default of C 

(6 ) A guaiantees to B, to the extent of 10,000 rupees, that C shall pay all the 
bills that B shall draw upon him. B diaws upon C. 0 accepts tlie bill. A gives 
notice of revocat.on. C dishonouis the bill at matuiity. A is liable upon his gua- 
r.uitee. 

131. The death of the surety operates, in the absence of any contract 
Revocation of continuing to the contrary, as a revocation of a continuing 

guarantee by surety’s death. guarantee, SO far as regards future transactions. 

132. Where two persons contract with a third person to undertake a 

- . . . . certain liability, and also contract with each other 

pnmardy ^liable, one of them shall be liable only on the default 

.ed by arrangement between of the Other, the third person not being a party to 
Sit ‘ contract, the liability of each of such two per- 

sons to the third person under the first contract is 
not affected by the existence of the second contract, although such third per- 
son may have been aware of its existence. 

Illustration. 

A and B make a joint and seveial piomi^sory note to C. A makes it, in fact, as 
surety for 0, and V knows this at the time when the note is made. The fact that A, 
to the knowdedge of (’, in ide the note as siuety for B, is no answer to a suit by G 
against A upon the note. 

133. Any variance, made, without the surety consent, in the terras 
^ Di'^charge of surety by la- of the contract between the principal and the 

rianoe m terms of contiact. creditor, difScharges the surety as to transactions 
subsequent to tlie variance. 

Illuhiraiiom. 

(fl.) A becomes surety to C for B’s conduct as a manager in C’s bank. After- 
wards, B and 0 contract, witiiout A’s consent, that B’s salary shall be raised, and 
that he shall become liable for one-fourth of the losses on overdrafts. B allows a 
customer to o^oidiaw, and the bank loses a sum of money. A is discharged from 
his smetyship by the vanance made without his consent, and is not liable to make 
good this loss. 

{h) A guarantees G against the misconduct of B in an office to which B is 
appointed by G, and of which the duties are defined by an Act of the legislature. 
By a subsequent Act, the nature of the office is materially altered. Afterwards, B 
misconducts hiauselG A is discharged by the change from future liability under 
his guuiantee though the misconduct of B is in respect of a duty not affect^ bv 
the later Act. ^ 
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(c ) C agrees to appoint B as his clerk to self goods al a yoarlr sainrv, upon A'a 
becoming surety to G for A’s dnlv accounting for nionevs recf i\ffi hy him ai siifh 
cleik. Afterwards, without AS knowledge or consent, 0 and B aene Bmf B slioiiM 
be paid by a commission on the goods sold by him, and not by a fixed nakry, A ig 
not liable* for subsequent misconduct of B. 

(d,) A gives to 0 a continuing guarantee to the exfmit of rupees for any 

oil supplied by 0 to B on ciodit. Afterwards B beconn s t mb in d. in f u nhont 
the knowledge of A, B and C contnet tint Csluill uintinm to B wiiii ful for 

ready money, and that the payments shall he apphb d to the tin » * xisting di bts be„ 
tween B and G. A i& not liable on hk gnanmtee for any gooiln Hiipplii d after tins 
new arrangement, 

(e) C contracts to lend B 5,000 rupees on the first March, A irnaraidces 


(e) C contracts to lend B 5,000 rupees on the first March, A guarantees 
payment. G pays the 5,000 rnpees to B on the first January. A is disch irgcd from 


payment. U pays tlie o,OU(> rnpees to b on tfie nrst nanuary. A is disch irged from 
his liability, as the contract has been vaned, inasmuch as C miglii mv B hn liio 
money befoie the first of March. 

134. The surety is discharged by any contract Indween I lie creel i 
Dhcharffe of Mrety by ro- and tho pniiciiul (1> litor, i.y which the jiruicipal 
lease or discharge of principal debtor is released, or by any act or iunission of the 

creditor, the li‘gal consei|iU‘nee of uhieli is tlie ' 
discharge of the principal debtor.* J 


Illusfrafhns. 


(a.) A gives a guarantee to C for goods to be supplii d hr V to B C supolias 


goods to B, and afteiwaids B becomes embairas^ed, and i*onira< fs with his cnMlitoisj 
(including C) to assign to them his piopnty in consrh idtiuri of tin ii h 1 uimr 

n n o.. j r,..,,-, .n.K* t... , ^ 


him from theii deminds. Hoie B is fuun his debt by the coiiti mt with C 

and A is discluigcd from his sur< tv^lnn. " ^ 

(5 ) A contracts witli B to giow a ciop of indigo on A’*- Inn! and tf» di liver it 
to B at a fixed late, and C gnaiantees A\ peiformance of this ctminct B dnerts 

a stream of water which is necessai) for the inig ition of AV Inn i, and thcrehy pre- 
vents him from raising the mdigo. C is no iongei liahb* on hw gu oanfoe. ^ ^ 

(c.) A contracts with B for a fixed piice to build a linusc for B within a stipu- 
lated time, B supplying the necesbary timber. C guaiantccs A’s pm formance of the 
contract. B omits to supply the timber. C is discharged from hiV Huivtyship 


135. A contract between the creditor and the principal debtor, by 
Discharge of surety when ^hicii the creditor makes a composition with, or 
creditor compounds with, promises to give time to, OF not to sue the win- 

8”.,“p^g;rd.S“”‘ “i»! O''"™. ti.d 

surety assents to such contract. 

Surety not discharged 136. M here a contract to give time to tiso 

hen contract made with principal debtor is made bv the ererlitor with a 
nrd person to give time to third nerson ‘lurl nnf a 

rmnpai. wui a person, and not with the princinal debtor* 

the surety is not discharged. 


Surety not discharged 
when contract made with 
third person to give time to 
principal. 


Illustration. 


0, the bolder of an overdue bill of exeban^e drawn bv A an siirot®- for R <,r,A 
accepted by B, cont.acts ,^ith M to give lime tc B. aT. not disekS ’ 


137. Mere forbearance on the part of the creditor to sue "the principal 

me does not discharge surety him doec, net In t ^ ^ r 
the guarantee to the contrary, discharge the surety. ^ ^ 


Illmiration. 




» jis, 39 ^ 54^ 02, 63, 67 
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138. Where there are co-sxireties, a release by the creditor of one of 
Relea'^e of one co-surety them does not discharge the others ; neither d5es 

does not discharge others. it free the surety SO released from his respon- 
sibility to the other sureties."^ 

139. If the creditor does any act which is inconsistent with the rights 
of the surety, or omits to do any act which his 
duty to the surety requires him to do, and the 
eventual remedy of the surety himself against the 
principal de]>tor is thereby impaired, the surety is 
discharged. 

Illustrations. 


Discharge of surety by 
creditor’s act or omission 
impairing surety’s eventual 
remedy. 


(a.) B contracts to bnild a ship for G for agiv'^'n sum, to be paid by instalments 
as the work reaches certain stages. A becomes smety to 0 fm B's duo perforinance 
of the contiact. 0, without the knowledge of A, prepays to B the last two instal- 
ments. A is discharged by this piepayinont f 

(&.) 0 lends money to B on the seciiiity of a -joiiii and several promissory not© 
made in G’s favour by B, and by A, as surety for B, tog<dher with a bill of sale of 
B’s fmniture, which gives power to 0 to sell the iumiluro, and apply the pioceeds 
in discharge of the note. Subsequently, 0 sells the furnitnie, but, ou ing to his mis- 
conduct and wilful negligence, only a small price is reallml. A is di^Lhargecl from 
liability on the note. 

(c.) A puts M as apprentice to B, and gives a guarantee to B for M’s fidelity. 
B promises on bis part that he will, at least once a month, see mrike up the cash. 
B omits to see this done as piomised, and M embezzles. A is not liable to B on his 
guarantee. 

140. Where a guaranteed debt has become due, or default of the prin- 
Rights of surety on payment cipal debtor to perform a guaranteed duty has 

or performance, taken place, the surety, upon payment or perform- 

ance of all that he is liable for, is invested with ail the rights which the cre- 
ditor had against the principal debtor. J 

141. A surety is entitled to the benefit of every security which the 
Surety’s ri^^ht to benefit of creditor has against the principal debtor at the time 

creditor’s securities. when the contract of suretyship is entered into, 

whether the surety knows of the existence of sucii security or not ; and if 
the creditor loses, or, without the consent of the surety, parts with such 
security, the surety is discharged to the extent of the value of the security.! 


Illustrations. 

{a.) 0 advances to B, his tenant, 2,000 rupees on the guarantee of A. 0 has 
also a further security for the 2,000 lupees by a mortgage of B’s furniture. 0 can- 
cels the mortgage B becomes insolvent, and C sues A on his guarantee. A is dis- 
charged from liability to the amount of the value of the furniture. 

(h,) 0, a creditor, whose advance to B is secured hy a decree, receives aho a 
guarantee for that advance from A C afterwards tikes B’s goods in execution under 
the decree, and then, without the knowledge of A, withdraws the execution. A is 
discharged. 

(c.) A, as surety for B, makes a bond -jointly with B to C, to secure a loan from 
C to B. Afterwards, 0 obtains from B a further seemitv for the same debt. Subse- 
quently, 0 gives up the further security. ^ A is not discharged. 

42* Any guarantee which has been obtained by means of misrepresen- 
Guarantee obtained by mis- tation made by the eredilor, or with his knowledge 
representation, invalid. and assent, concerning a material part of the trans- 

action, is invalid. 


X E the right to stop in trrii'-it. 
§ bee s. 139, sup} a. 


* Bee s 44, supra, 
t See s. 133, siijua. 
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Guarantee obtained by con- 143* Any giiaraiito^^ wlilel! tiin creditor hag 

cealment, invalid. ohtamed by ineanH of kcM*|nii <4 silence as to a 

material drcii instance is invalid 
llhtHlmtionB, 

(a.) A engages B as clerk to collect money for him. B fails lis account for some 
of his receipts, and A inconsequence calb' iqxai Iiini to^fnrioMi M'tnirily for his duly 
accounting. 0 gives his guarantee for B’s duly aeetunf 104 . A dta‘s liot nrquaintC 
with B’s previous conduct. B afUuwards makes di fault. Th? cuaranttM* is Invalid, 
(h,) A guarantees to C payment for iron to la* supplit d hy him to B to the 
amount of 2,000 tons. B and C have piivattdy acrtasl Ih 0 B ‘-houhi {uy live rupees 
per ton beyond the market price, such excess to be applii d in liquidation of an old 
debt. This agreement is concealed ^rom A. A is nut ilaldi as a surety. 

144* Where a person gives a guarantee upon a eonf raid that the creditor 
Giiarautoo on contract tliat il aiiothm* person has Joined 

creditor shall not act on it in it as co-.snrety, th(‘ guauini(‘e is iiot valid 1 ! that 
«o.Bnroty join.. ^lo„s „o(, 

145. Tn every contract of guarantee tliere is an implied pronii.se by the 

Implied promiso to indem- principal debtor to imhuniiify the surety ; and the 
mfy surety surety is entitk^d to reco^k* from the princi|i[ 

■debtor whatever sum he has rightfully paid under the guarantee, but no sums 
which he has paid wrongfully. 

llhistraiions, 

(a.) B is indebted to C, and A is surety for the fkdit. C demands pavment from 
-a, and on his refusal sues him for the amount. A defends tin* suit, having reason- 
able giouncls for doing so, but he is compelled to pay the aiimunt uf the debt with 
costs. He can recover from B the amount paid by him fur cost*-, as well as the 
principal debt. 

(S.) CMends B a sum of monej-, and A, al the request of Ti. nccepts a bill of 
exchange drawn by B upon A, to secure the amount. C, the bcbler of (he bill 
A payment of it from A, and, on A’s refusal tn pav, sues liiin upon the bill! 

r^ount grounds for so doing, defciuK the suit, iind Iws to puv the 

not thk,L n.M k He can recover from B the amount of the hill, Imt 

not the sum paid tor costs, as there was no real gTound for defen.iino; the netiou. 

Bnnclfed rupet-., ji.i.iment for rice to he 

^ ®“PPif s B rice to a loss .iinoiint tlun 2,()0O rupees, hut 

1 anltTcoir^^^^^ the sum of 2,000 rupees in re^peit of the rice L^plied. 
A cannot lecovei from B moie than the price of the rice acliially .supplied. 

146. Where two or more persons are co-suroties for the .same debt 

tritequSly?“'“® *“ either jointly or soi orally, and whether 

with or wifhnnt +1... 1 t^™er the same or dilibrenl contracts, and whether 

Illustrations. 

makei*defouk’irnufmtlV"^f*'n ?n“' tupees lent to B. E 

IjOQoVupees each.^'^ liable, as between themselves, to pay 

® n ■'"™ 3,000 rupees lent to B, and 

B tn tVin B, and C that A is to be responsible to the extent of 

mktSk in °K « *° the extent of one-half. E 

B m rupees, apd^ 0^ 500 sureties, A is liable to pay 250 rupees. 


* Sec s, S3, 


t Bee s, 13, mtpra. 
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147 * Oo-sureties who are bound in diileront sums arc liable to pay 
Liability of co-< 3 iireties equally as far as the limits of their respective* 
bound in different sums. obligations permit.* 


Illustrations. 

(a.) A, B, and 0, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, 0 in that of 40,000 rupees, conditioned for duly accoiinHug tu E. D 
makes default to the extent of 30,000 rupees. A, B, and C, are each liable to pay 
10,000 rupees. 

(&.) A, B, and C, as sureties for D, enter into three several bonds, each in a 
diffei’ent penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, 0 in that of 40,000 rupees, conditioned for D’s duly accounting to B. D 
makes default to the extent of 40,000 rupees. A is liable to pay 10,000 rupees, 
and B and 0 15,000 rupees each. 

(c.) A, B, and C, as sureties for D, enter into three several bonds, each in a dif- 
ferent penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, 
0 in that of 40,000 rupees, conditioned for JD’s duly accounting to E. D makes 
default to the extent of 70,000 rupees. A, B, and* 0, have to pay each the full 
penalty of his bond. 


Chapter IX. — Of Bailment. 

148. A * bailment ^ is the delivery of goods by one person to another 
‘Bailmont,’ ‘bailor/ and for some purpose, upon a contract that they shall, 

‘bailee’ defined. when the purpose is accomplished, be returnc^d or 

otherwise disposed of according to the directions of the person delivering 
them. The person delivering the goods is called the ‘ bailor.’ The person 
to whom they are delivered is called the ‘ bailee.’ 

Explanation . — If a person already in possession of the goods of another 
contracts to hold them as a bailee, he thereby becomes the bailee, and the 
owner becomes the bailor of such goods, although they may not have been 
delivered by way of bailment. 

149. The delivery to the bailee may be made by doing anything which 
Delivery to bailee how has the effect of putting the goods in the posses- 

si on of the intended bailee or of any person 
authorized to hold them on his behalf. 

150. The bailor is bound to disclose to the bailee fonlts in the goods 
Bailor’s duty to disclose bailed, of which the bailor is aware, and which 

faults in goods bailed. materially interfere with the use of them, or expose 

the bailee to extraordinary risks \ and if he does not make such disclosure, 
he is responsible for damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such 
damage, whether he was or was not aware of the existence of such faults in 
the goods bailed. 

Illustrations. 

^ leads a horse, which he knows to be vicious, to B. He does not discloae 
the fact that the horse is vicious. The horse runs away. B is thrown and injured. 
A is responsible to B for damage sustained. 

. A hires a carriage of B. The carriage is unsafe, though B is not aware of 

it, and A is injured. B is responsible to A for the injury. 


* See g. 13, sup) a. 
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151 . Tn all cases of bailment the bailee is bound to take as much car^ 

* X T A 1 T -u •! l^he goods bailed to him as a man of ordinary 

Care o e a^ien j ai ee. prudence would, under similar circumstances, take 

of his own goods of the same bulk, quality, and value as the goods bailed, 

152. The bailee, in the absence of any special contract, is not responsible 
Bailee when not liable for for the loss, destruction, or deterioration of the 

loss, &c., of thing bailed. thing bailed, if he has taken the amount of care 
of it described in section 151. 

153. A contract of bailment is voidable at the option of the bailor, if 

Termination of bailment does any act with regard to tlxe goods 

by bailee’s act mconsistent bailed, inconsistent with the conditions oi the 
with conditions. bailment. 

Illustration, 

A lets to B, for hire, a horse for his own riding. B dnves the horse in his car- 
riage. Thai is, at the option of A, a termination of the bailment, 

154:. If the bailee makes any use of the goods bailed which is not 
Liability of bailee makrns accorcUng to the conditions of the bailment he 
nnaiithoii4ed use of goods is liable to make compensation to the bailor tor 
bailed, any damage arising to the goods from or daring 

such use of them. 

Illustrations. 

(a.) A lends a horse to B for his own liding only. B allows C, a momhor of 
his family, to ride Ihe horso. 0 li lo'^ with care, but the horse accidGnially fills and 
ib injured, B ib liable to make compensation to a for the injury done to the hor^o. 

(A) A hires a horse in Oaiciitta from B expressly to riiarcii to Benares. A rides 
with due care, but marches to Katak instead. The horse acculent illy falls and is 
injured. A is liable to make ^ ^mpensation to B for the injury to the liorse. 

155. If the bailee, with tlio ousent of the bailor, mixes the goods of 
Effect of mixture with bailor with his own goods, the bailor and the 

bailm’s consent, of Ins goods bailee shall have an interest, in proportion to their 
■with bailee’s. respective shares, in the mixture thus produced. 

156. If the bailee, without the consent of the bailor, mixes the goods 

Effect of roi-ctare, mthoiit * 1 ’® 8®®^!® 

bailor’s consent, when the can bo separated or divided, the property in the 
goods can. be separated. goods remains in the parties respectively ; but the 

bailee is bound to bear the expense of separation or division, and any damage 
arising from the mixture. 

Illustration. 

A bails too bales of cotton marked with a particular maik to B. B without 
A’s consent, mixes the 100 bales with other hales of his own, bearing a different 
mark : A is entitled to have his 100 bales returned, and B is bonml to bear all the 
expense inemred in the sepaiation of the bales, and any other inciclontal damage. 

157. If the bailee, without the consent of the bailor, mixes the goods 

Effect of mature, mthout *^i® ^P^®’-' ®'^i‘ g®®'^'*®> S' «>aiiuer 

bailor’s cons^mfc, when tlio that it is impossible to separate the goods bailed 
go&ds cannoL bo separated. Qth0i. goods, and deliver them back, the 

is entitled to be compensated by the bailee for the loss of the goods. 

Illustration. 

A bails a barrel of Gape hour, worth Rs. 45, to B. B, without A’s consent mixes 
the uour with country dour of his own, worth only Rs. 25 a barrel. B must eom- 
pensat© A for the loss of his fiour. 
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158. Where, by the conditions of the bailment, the goods are to be 
Bepaymenfc, by bailor, of kept or to carried, or to have work clone upon 

xiecoBsary expenses. them by the bailee for the bailor, and the bailee is 

to receive no remuneration, the bailor shall repay to the bailee the necessary 
expenses incurred by him for the purpose of the bailment. 

159. The lender of a thing for use may at any time require its return, 
Eestoration of gooda lent if the loan was gratuitous, even though he lent it 

gratuitously. for a Specified time or purpose. But if, on the 

faith of such loan made for a specified time or purpooe, the borrower has 
acted in such a manner that the return of the thing lent before the time 
agreed upon would cause him loss exceeding the benefit actually derived by 
him from the loan, the lender must, if he compels the return, inderaiiify the 
borrower for the amount in which the loss so occasioned exceeds the benefit 
so derived.* 

160. It is the duty of the bailee to return, or deliver according to the 
Eeturn of goods bailed on bailor’s directions, the goods bailed, without de- 

expiration of time or accom- maud, as soon as the time for which they were 
plisbment of purpose. bailee! has expired, or the purpose for which they 

were bailed has been accomplished. f 

161. If, by the fault of the bailee, tbe goods are not returned, delivered, 
Bailee’s responsibility wbon or tendered at the proper time, he is responsible 

goocU are not duly returned. to the bailor for any loss, destruction, or deteriora- 
tion of the goods from that time. 

Termination of gratuitous 162. A gratuitous bailment is terminated by 

bailment by death. the death either of the bailor or of the ]>ailee. 

163. In the absence of any contract to the contrary, the bailee is bound 
Bailor entitled to increase to deliver to the bailor, or according to his direc- 
or profit from goods bailed. tions, any increase or profit which may have 
accrued from the goods bailed. 


Illustration. 


A leaves a cow in the custody of B to be taken care of. The cow has a calf. 
B is boancl to deliver tbe calf as well as the cow to A. 


164. The bailor is responsible to the bailee for any loss which the bailee 
Bailor’s responsibility to niay sustain by reason that the bailor was not 

bailee. entitled to make the bailment, or to receive back 

the goods, or to give directions respecting them. 

165. If several joint owners of goods bail them, the ]>ailee may deliver 
Bailment by several joint them back to, or according to the directions of, 

owners. joint owner without the consent of ail, in tlie 

absence of any agreement to tiie contrary. 

166. If the bailor has no title to the goods, and the bailee, in good 
Baileo not responsible on faith, delivers tlujin hack to, or according to the 

re-clolivery to bailor with- directions of, the bailor, the bailee is not respon- 
out title. owner in respect of such delivery.! 

167. If a person, other than the bailor, claims goods bailed, he may 
Eight of third person claim- apply to the Court to stop the delivery of the goods 

ing goods bailed. to the bailor, and to decide the title to the goods. 


* See Stoiy, Bailments, § 258. 

f But see ss. 24, 152, supra, and 170, infra, to the provisions of which this section must be 
subject. 

t See Act I. of 1872, s, 117. 
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168. The finder of goods has no right to sue the owner for compensation 

for trouble and expense voluntai'ily incurred by 
Bight of finder of goo s. preserve the goods and to find out the owner ; 

but he may retain the goods against the owner until he receives such com- 
pensation ; and where the owner has offered a specific rewaid for the return 
May sue for specific reward of goods lost, the finder may sue for such reward, 
offered. and may retain the goods until he receives it.'^ 

169. When a thing, which is commonly the subj’ect of sale, is lost, if 
When finder of thing com- the owner cannot, with reasonable diligence, be 

monly on hale may sell it. found, or if he refuses, upon demand, to pay the 
lawful charges of the finder, the finder may sell it— - 

(1) when the thing is in danger of perishing or of losing the greater 
part of its value ; or, 

(2) when the lawful charges of the finder in respect of the thing found 
amount to two-thirds of it value, f 

170. Where the bailee has, in accordance with the purpose of the 

^ bailment, rendered any service involving the 

Bai ee s par leu ar len. exercise of labour or skill in respect of the goods 

hailed, he has, in the absence of a contract to the contrary, a right to retain 
such goods until he receives due remuneration for the services he has rendered 
in respect of them. 

Illustrations. 

(a) A delivers a rough diamond to B, a iowellor, to be cat and polished, which 
is accoidingly clone. B is entitled to retain the stone till he is pud for the services 
he has tendered. 

(/; ) A gives cloth to B, a tailor, to make into a coat. B promises A to deliver 
the coat as soon as it is finished, and to give A three months’ credit for the pi ice. 
B is not entitled to retain the coat until he is paid. 

171. Bankers, factors, wharfingers, attorneys of a High Court, and 
General lien of bankers, poHcy-brokers, may, in the ahsenee of a contract 

factors, wharfingers, afctor- to the contrary, retain, as a security for a general 
neys, and policy-brokers balance of account, any goods j bailed to them ;§ 
but no other persons have a right to retain, as a security for such balance^ 
goods bailed to them, unless there is an express contract to that effect. 

Bailments of Pledges. 


172. The bailment of goods as security for payment of a debt or 
‘Pledge/ ‘pawnor/ and performance of a promise is called * pledge.’ The 

‘pawnoo ’ defined. bailor is in this case called the ‘pawnor.’ The 

bailee is called the ‘ pawnee.’ 

173. The pawnee may retain the goods pledged, not only for payment 

1 X X 4 . . of the debt, or the performance of the iiromiso, 
Pawnee’s right of retainer. i.p i ^ 

hut tor the interest of the debt, and all necessary 
expenses incurred by him in lespect of the possession or for the preservation 
of the goods pledged. 

174 The pawnee shall not, in the absence of a contract to that effect, 
Pawnee not to retain for retain the goods pledged for any debt or promise 
other than the debt or promise for which they are 
pledged; but such contract, in the absence 
anything to the contrary, shall be presumed in^ 
regard to subsequent advances made by the pawnee. 


d^bt pr promise other than 
th&t for which goods pledged. 


Presnmption -in case 
subsequent advances. 


of 


* Story, § 121a. | Whatber belonging to the bailor or not, 

t Mm I I 94a. § As such ^ 
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Pawnee’s right as to os- 175. The pawnee is entitled to receive from 

tiaoidinary expenses incur- the pawnor extraordinary expenses incurred by 
hiui for the preservation of the goods pledged. 

176. If the pawnor makes default in payment of the debt, or perform- 

Pawnee’s right whore ance, at the stipulated time, of the promise, in 

pawnor makes default. respect of which the goods were pledged, the 

pawnee may bring a suit against the pawnor upon the debt or promise, and 
retain the goods pledged as a collateral security ; or he may sell the thing 
pledged, on giving the pawnor reasonable notice of the sale. 

If the proceeds of such sale are less than the amount due in respect of 
the debt or promise, the pawnor is still liable to pay the balance. If the 
proceeds of the sale are greater than the amount so due, the pawnee shall 
pay over the surplus to the pawnor. 

177. If a time is stipulated for the payment of the debt, or perform- 

Defaulting pawnor’s right ance of the promise, for which the pledge is made, 

to redeem. and the pawnor makes default in payment of the 

debt or performance of the promise at the stipulated time, ho may redeem 
the goods pledged at any subsequent time befoi'etlie actual sale of them ; but 
he must, in that case, pay, in addition, any expenses which have arisen from 
his default. 

178. A person who is in possession of any goods, or of any bill of 
Pledge by possessor of l^^^hng, dock-waiTant, warehouse-keeper’s certificate, 

goods or of doGumentaiy title wharfinger’s certificate, or warrant or order for deli- 
to goodie. very, or any other document of title to goods, may 

make a valid pledge of such goods or documents : Provided that the pawnee 
acts in good faith, and under circumstances which are not such as to raise a 
reasonable presumption that the pawnor is acting improperly : 

Provided also that such goods or documents have not been obtained from 
their lawful owner, or from any person in lawful custody of them, by means 
of an ol Fence or fraud.* 

179. Where a person pledges goods in which he has only a limited 
Pledge where pa\^nor has interest, the pledge is valid to the extent of that 

only a limited iiitei est. iiitei cst. 

Suits by Bailees or Bailors against Wrong-doers, 

180. If a third person wrongfully deprives the bailee of the use or 
Suit by bailor or bailee possession of the goods bailed, or does them any 

against wrong-door. injury, the bailee is entitled to use such remedies 

as the owner iniglit have used in the like case if no bailment had been made ; 
and either the bailor or the bailee may bring a suit against a third person for 
such dej)ri\ ation or injury. 

181. Wiiate\ er is obtained by way of relief or compensation in any 

Apportionment of relief or shall, as between the bailor and the 

comi!»enbation obtained by bailee, be dealt with according to their respective 
well suits. interests. 


Chapter X. — Agency. 

Appointment and Authority of Agents, 

182. An ‘agent’ is a person employed to do any act for another, f or to 
^ ‘Agent’ and ‘principal’ represent another in dealings with third persons. 

The person for whom such act is done, or who is 
so represented, is called the ‘ principal.’ 

* See 5 & 6 Vie,, e, 89, ss- 1 and 3. 

t Of. s. 225, infra. As to the effect of an agent’s fraud, soe ss, 17 and 288. 
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183. Any person who is of the ago of majority according to the Taw* 

^ to which he is subject, and who is of sound mind, 

Wlio may employ ageat. employ an agent.* 

184. As between the principal and third persons, any person may 

become an agent ; but no person who is not of 
Who may be an agent. Qf majority and of sound mind can become 

an agent, so as to be responsible to his principal according to the provisions 
in that behalf herein contained. 

Consideration not nocos- 185. No consideration is necessary to create 

sary. an agency. 

Agent’s authority may be 186- Th? authority of an agent may be 

expressed or implied. expressed or implied. 

187. An authority is said to be express when it is given by words 
Befiuitio'ns of express and spoken Or written. An authority is said to be 

implied authority. implied when it is to be inferred from the cir- 
cumstances of the case; and things spoken or written, or the ordinary 

course of dealing, may be accounted circumstances of the case. 

IlluBtratlon, 

A owns a shop in Serampur, living himself in Calcutta, and visiting the shop 
occasionally. Tlie shop is managed by B, and he is in the habit of ordering goods 
from 0 in the name of A for the purposes of the shop, and of paying for tliom out 
of A’s fnrids witli A’s knowledge. B has an implied authority from A to order 
goodb from C iu the name of A for the purposes of the shop. 

188. An a«’ent, having an authority to do an act, has authority to do 
Extent of agents author- every lawful thing which is necessary in order to 

ity. do such act. 

An agent having an authority to carry on a business has authority to do 
every lawful thing necessary for the purpose, or usually done in the course of 
conducting such business. 

Illustrations. 

(a) A is employed by B, residing in London, to recover at Bombay a debt due 
to B. A may adopt .my legil process necessary for the purpose of recovering the 
debt, and may give a valid discharge for the same. 

(& ) A constitutes B his agent to carry on his business of a ship-builder. B 
may purchase timber and other materials, and hire workmen, for the purpose of 
carrying on the business. 

189. An agent has authority, in an emergency, to do all such acts for 
Agent’s anthoi’ity in an the purpose of protecting liis principal from loss 

emergency. as would be done by a person of ordinary prudence 

in his own case under similar circumstances, f 

Illustrations. 

{a.) An agent for sale may have goods repaired if it be necessary. 

{h ) A consigns provisions to B at Cilcntta, with directions to send them imme- 
diately to C at Katak. B may sell the provisions at Calcutta, if they will not bear 
the journey to Katak without spoiling. 

S'ol-Agents. 

^ 190. An agent cannot law'fully employ another to perform acts which he 

When agent caimot dele- has expres.sly or impliedly undertaken to perform 
personally, unless by the ordinary custom of tradp 
a sub-agent may, or, from the nature of the agency, a sub-agent must, be 
te employed. 


* Q. s. Ih 


t But see s, 214, mfm, 
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191. A * STib~ageixt ’ is a person employed by, '■and acting mtder tlie 

‘S b t’ defined control of, the original agent in the business of 

192. Where a sub-agent is properly appointed, the principal is, so far 
Representation of prinoi- regards third persons, represented by the sub- 

pal by sub-agent properly agent, and is bound by, and responsible for, hia 
appointed. acts, as if he were an agent originally appointed 

by the principal. 

Agent^s responsibility for The agent is responsible to the principal for 

sub-agent. the acts of the su]>-agent : 

The sub-agent is responsible for his acts to the agent, but not to the 
Sub-agent^s responsibility. principal, except in cases of fraud or wilful wrong. 

193. Where an agent, without having authority to do so, has appointed 
Agent’s responsibility for ^ person to act as a sub-agent, the agent stands 

sub-agent appointed without towards such person in the relation of a principal 
authority. to an agent, and is responsible for his acts both to 

the principal and to third persons ; the pi’incipal is not represented by or 
responsible for the acts of the person so employed,* nor is that person respon- 
sible to the principal. 

194. Where an agent, holding an express or implied authority to name 
Relation between principal another person to act for the principal in the 

and person duly appointed by business of the agency, has named another person, 
agent to act in business of accordingly, such person is not a sub-agent, but an 
agent of the principal for such part of the busi- 
ness of the agency as is entrusted to him. 

Illustrations, 

(a.) A directs B, his solicitor, to sell his estate by auction, and to employ an 
auctioneer for the purpose. B names C, an auctioneer, to conduct the sale. C is 
not a sub-agent, but is A’s agent for the conduct of the sale, 

(6.) A authorizes B, a merchant in Calcutta, to recover the moneys due to A 
from C & Co. B instructs D, a solicitor, to take legal proceedings against C & Co. 
for the recovery of the money. D is not a sub-agent, but is solicitor for A. 

195- In selecting such agent for his principal, an agent is bound to 
Agents duty in naming exercise the same amount of discretion as a man of 
such person. ordinary prudence would exercise in his own case ; 

and, if he does this, he is not responsible to the principal for the acts or 
negligence of the agent so selected. 

Illustrations. 

((X.) A instructs B, a merchant, to buy a ship for him. B employs a ship-siu*- 
veyor of good reputation to choose a ship for A. The surveyor makes the choice 
negligently, and the ship turns out to be unseaworthy, and is lost. B is not, but 
the surveyor is, responsible to A. 

(6.) A consigns goods to B, a merchant, for sale. B, in due course, employs an 
auctioneer in good credit to sell the goods of A, and allows the auctioneer to receive 
the proceeds of the sale. The auctioneer afterwards becomes insolvent without 
having accounted for the proceeds. B is not responsible to A for the proceeds. 

Ratification. 

196. Where actsf are done by one person on behalf of another, but 
Eight of personas to acts without his knowledge or authority, he may elect 
done for him without his to ratify or to disown such acts. If he ratify 
jiuthority. them, the same ©iTects will follow as if they had 

Effect of ratification. been performed by his authority. 


4 


Unless, of course, he ratifies them, see s. 196, 


t lawful acts. 
40 H 
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197. Ratification may be expressed or may be implied in the con- 
Eatifleation may be ex- duct of the person on -whose behalf the acts are 
pressed or implied. done. 


Illustrations, 


(a.) A, without authority, buys goods for B. Afterwards B sells them to C on 
his own account. B’s conduct implies a latification of the purchase made for him 
by A. 

(h.) A, without B’s authority, lends B’s money to 0. Afterwards B accepts in- 
terest on the money from 0. B’s conduct implies a ratification oi the loan. 


Knowledge requisite to 
talid ratification. 


Effect of ratifying unauthor- 
ized act forming part of a 
transaction. 


198. No valid ratification can be made by a 
person whose knowledge of the facts of the case 
is materially defective. 

199. A person ratifying any nnanthorized 
act done on his behalf ratifies the whole of the 
transaction of which such act formed a part. 


200. An act done by one person on behalf of another without such 
Eatification of unaothor- person’s autliority, which if done with 

Seed act cannot injure third authority, would have the eiiect of subjecting a 
third person to damages, or of terminating any 
right or interest of a third person, cannot, by ratification, be made to have 
such eflfect. 


Illustrations, 


(a.) A, not being authorized thereto by B, demands, on behalf of B, the deli- 
very of a chattel, the property of B, from C, who is in possession of it. This 
demand cannot be ratified by B, so as to make C liable for damages for his refusal 
to deliver. 

(d ) A holds a lease from B, terminable on three months’ notice. C, an un- 
authorized person, gives notice of termination to A. The notice cannot be ratified 
by B, so as to be binding on A. 

Mmooalmn of Authority, 


201. An agency is terminated by the principal revoking his authority ; 

m 4 .*.. fli® agent renouncing the business of the 

Terminatioa of agency. ^ i.ii - ^ ^ i* 

agency ; or by the business of the agency being 

completed ; or by either the principal or agent dying or becoming of unsound 
mind ; or by the principal being adjudicated an insolvent under the provisions 
of any Act for the time being in force for the relief of insolvent debtors. 


202. Where iiie agent has himself an interest in the property which 
Termination of agency the subject-matter of the agency, the agency 

where agent has an interest cannot, in the absence of an express contract, be 
in subject-matter. terminated to the prejudice of such interest. 


Illustrations, 

(ifls.) A gives authority to B to sell A’s land, and to pay himself, out of the pro- 
ceeds, the debts due to him from A. A cannot revoke this authority, nor can it be 
terminated by his insanity or death. 

(&,) A consigns 1,000 bales of cotton to B, who has made advances to him on 
such cotton, and desires B to sell the cotton, and to repay himself out of the price 
idle Itmuunt of his own advances. A cannot revoke this authoiity, nor is it termi- 
^Pftted by his insanity or death. 

f 203^ Tkh principal may, save as is otherwise provided by the last pra- 
4 may revoke ceding section, revoke the authority given to his 

s authority, agent at any time before the authority has betM;! 

so m to hihd tke principal. 
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p 204 The principal cannot revoke the authority given to his agent after 
Eevocation where author- the authority has been partly exercised, so far as 
ity has been partly exercised, regards such acts and obligations as arise from actiat 
already done in the agency. 

lUustratio7i$. 

(a.) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay" 
for it out of A*s moneys remaining in B’s hands. B buys 1,000 bales of cotton in 
his own name, so as to make himself personally liable for the price. A cannot 
revoke B’s authority so far as regards payment for the cotton. 

(b.) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay 
for it out of A*s moneys remaining in B’s hands. B buys 1,000 bales of cotton in- 
A’8 name, and so as not to render himself personally liable for the price. A can 
revoke B's authority to pay for the cotton. 

205. Where there is an express or implied contract that the agency 
Compensation for reroca- should be continued for any period of time, the 

tion by principal, or renun- principal must make compensation* to the agent, 
ciation by agent. agent to the principal, as the case may be, 

for any previous revocation or renunciation of the agency without sufficient 
cause. 

206. Reasonable notice must be given of such revocation or renuncia- 
Notice of revocation or tioii ; otherwise the damage thereby resulting to 

renunciation. the principal or the agent, as the case may be, 

must be made good to the one by the other. 

Kevocation and renuncia- 207. Revocation and renunciation may bo 

tion may be expressed or im- expressed or may be implied in the conduct of the 
principal or agent respectively. 

Illustrah07i, 

A empowers B to let A*s house. Aftei wards A lets it himself. This is an im- 
plied revocation of B’s authoiity. 

208. The termination of the authority of an agent does not, so far as 
When termination of agent’s regards the agent, take effect before it becomes 

authority takes effect as to known to him, or, SO far as regards third persons, 
Sgent and as to third persons. t>efore it becomes known to them. 

lllusti'atiom, 

(a.) A directs B to sell goods for him, and agrees to give B five per cent, com- 
mission on the price fetched by the goods. A aftei wauls, by letter, revokes B’s 
authority. B, after the letter is sent, but befoie be receives it, sells the goods for 
100 rupees. The sale is binding on A, and B is entitled to five rupees as his com- 
mission. 

(h.) A, at Madras, by letter, directs B to sell for him some cotton lying in a 
warehouse in Bombay, and afterwards, by letter, revokes his authority to sell, and 
directs B to send the cotton to Madias. B, after receiving the second letter, enters 
into a contract with 0, who knows of the first letter, but not of the second, for the 
sale to him of the cotton. 0 pays B the money, with which B absconds. O’s pay- 
ment is good as against A. 

(c.) A directs B, his agent, to pay certain money to 0. A dies, and D takes out 
probate to his will. B, after A’s death, but before bearing of it, pays the money 
to 0, The payment is good as against D, the executor. 

209 . When an agency is terminated by the principal dying or becoming 
Agent^s duty on tormina- unsound mind, the agent is bound to take,^ on 

tion of agency by principaFs behalf of the representatives of his late principal, 
death or insanity. reasonable steps for the protection and preser- 

vation of 'the interests entrusted to him. 


* See s. 7S, mpm. 
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210. The teminafcion of the authority of an agent causes the termina- 
Temination of sub-agent's tion (subject to the rules herein contained regard- 
authority. ing the terraination of an agent’s authority) of the 

authority of all sub-agents appointed by him. 

Agent ’a Duty to PrincipaL 

211. An agent is bound to conduct the business of Iris principal accord - 
Agent’s duty in conducting ing to the directions given by the principal,* or, in 

principal’s business. the absence of any such directions, according to 

the custom which prevails in doing business of the same kind at the place 
where the agent conducts such business. When the agent acts otherwise, if 
any loss be sustained, he must make it good to his principal, and, if any 
profit accrues, he must account for it. 

Illustrations, 

(a.) A, an agent engaged in carrying on for B a business, in which it is the cus- 
tom to invest from time to time, at interest, the moneys which may be in hand,, 
omits to make such investment, A must make good to B the interest usually 
obtained by such investments. 

(6.) B, a broker, in whose business it is not the custom to sell on credit, sells 
goods of A on credit to 0, whobe credit at the time was very high, C, before pay- 
ment, becomes insolvent. B must make good the loss to A. 

212. An agent is bound to conduct the business of the agency with as 
Skill and diligence required much skill as is generally possessed by persons 

from agent. engaged in similar business, unless the principal 

has notice of his want oE skill. The agent is always bound to act with 
reasonable diligence, and to use such skill as he possesses ; and to make com- 
pensation to his principal in respect of the direct consequences of his own 
neglect, want of skill, or misconduct, but not in respect of loss or damage 
which are indirectly or remotely caused by such neglect, want of skill, or 
misconduct. 

Illustrations, 

(a.) A a merchant in Calcutta, has an agent, B, in London, to whom a sum of 
money is paid on A^s account, with orders to remit. B retains the money for a con- 
siderable time. A, in consequence of not receiving the money, becomes insolvent. 
B ib liable for the money and interest from the day on which it ought to have been 
paid, according to the usual rate, and for any further diiect loss — as, e.g., by 
variation of rate of exchange — but not further. 

(d.) A, an agent for the sale of goods, having authority to sell on credit, sells to 
B on credit, witliout making the pioper and usual enquiries as to the solvency of B. 
B, at the time of such sale, is insolvent. A must make compensation to his princi- 
pal in respect of any loss thereby subtained. 

^ (c ) A, an insurance-broker employed by B to effect an insurance on a ship, 
omitb to see that the usual cl rises are inserted in the policy. The ship is afterwards 
lost. In consequence of the omisbion of the clauses nothing can be recovered from 
the underwriters. A is bound to make good the loss to B. " 

(d.) A, a merchant in Englann, direetb B, his agent at Bombay, who accepts the 
Agency, to hcnd him 100 baloc of cotton by a certain ship. B, hiving it in his power 
to send the cotton, omits to do p. The ship ai rives safely in England. Soon after 
her arrival the price of cotton rives. B is bound to make good to A the profit which 
heteigbt have made by the 100 bales of cotton at the time the ship arrived, but 
abt any profit he might have made by the subsequent rise. 

bound to render proper 
accounts to his principal on demand. 
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214. It is the duty of an agent, in cases of difficulty, to use all reason- 
Agent’s duty to communi- able diligence in communicating with his principal, 

uate with principal. and in seeking to obtain his instructions.* 

215. If an agent deals on his own account in the business of the 

Eight of prmoipal when ^ithout first obtaining the consent of his 

agent deals on his own account principal, and acquainting him with all material 
in business of agency without circumstances which have come to his own know- 
principal s consent. ledge on the subject, the principal may repudiate 

the transaction, if the case show, either that any material fact has been dis- 
honestly concealed from him by the agent, or that the dealings of the agent 
have been disadvantageous to him. 

Illustrations. 


(a.) A directs B to sell A’s estate. B buys the estate for himself in the name 
of 0. A, on discovering that B has bought the estate for himself, may repudiate the 
sale, if he can show that B lias dishonestly concealed any material fact, or that the 
sale has been disadvantageous to him. 

(b.) A directs B,to sell A’s estate. B, on looking over the estate before selling 
it, finds a mine on the estate which is unknown to A. B informs A that he wishes 
to buy the estate for himself, but conceals the discovery of the mine. A allows B 
to buy, in ignorance of the existence of the mine. A. on discovering that B knew 
of the mine at the time he bought the estate, may either repudiate or adopt the sale 
at his option. 


216. If an agent, without the knowledge of his principal, deals in the 
Principal’s right to benefit l>usiness of the agency on his own account instead 


gained by agent dealing on his 
own account in business of 
agency. 


of on account of his principal, the principal is 
entitled to claim from the agent any benefit which 
may have resulted to Mm from the transaction. 


Illustration. 


A directs B, bis agent, to buy a certain bouse for him. B tells A it cannot be 
bought, and buys the house for himself. A may, on discovering that B has bought 
the house, compel him to sell it to A at the price he gave for it. 


217. An agent may retain, f out of any sums received on account of the 
Agent’s right of retainer principal in the business of the agency, all moneys 
out of sums received on prin- due to himself in respect of advances made or ex- 
cipabs account. penses properly incurred by him in conducting such 

business, and also such remuneration as may be payable to him for acting a^ 
agent. 

Agent’s duty to pay sums 218. Subject to such deductions, the agent is 

received for principal. bound to pay to his principal all sums received on 

his account. 


219. In the absence of any special contract, payment for the performance 
When agent’s reniunera- of any act is not due to the agent until the com- 

tion becomes due. pletion of such act ; but an agent may detain 

moneys received by him on account of goods sold, although the whole of the 
goods consigned to him for sale may not have been sold, or although the sale 
may not be actually complete. 

220. An agent, who is guilty of misconduct in the business of the 
Agent not entitled to re- agency4 is not entitled to any remuneration in 

muneration for business mis- respect of that part of the business which he has 
misconducted. 


conducted. 


* See s. 1^, t See s. m, mjrcu J See m 195, 211, 212, 213, 214^ 218, 
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JUu$trations, 

(a,) A employs B to recover 1,00,000 riipeos from C, and to lay it ont on ^ood 
Becuiity. B recovers the 1,00,000 lupees, and lays out 90,000 rupees on good 
eecunty, but lays out 10,000 rupees on security which he ought to have known to 
be bad, whereby A loses 2,000 rupees. B is entitled to remuneration for recover- 
ing the 1,00,000 rupees and for investing the 90,000 rupees. He is not entitled to 
any remuneration for investing the 10,000 rupees, and he must make good the 
2,000 rupees to B. 

(b ) A employs B to recover 1,000 rupees from 0. Through B’s misconduct 
the money is not recovered. B is entitled to no remuneration for his services, and 
must make good the loss. 

221. In the absence of any contract to the contrary, an agent is entitled 
Agent’s lien on principal’s to retain goods, papers, and other property whether 
property. ^ moveable or immoveable, or the principal received 

by him, until the amount due to himself for commission, disbursements, and 
services in respect of the same, has been paid or accounted for to him.* 

PrincipaVs Duty to Agent 


Agent to be indemnified 222. The employer of an agent is bound to in- 
against consequences of demnify him against the consequences of all law- 
aw u ac 3. done by such agent in exercise of the 

authority conferred upon him. 

Illustrations, 

(rt.) B, at Singdpur, under instructions from A, of Calcutta, contracts with 0 
to deliver certain goods to him A does not send the goods to B, and C sues B for 
breach of contract B informs A of the suit, and A authorizes him to defend the 
suit. B defends the suit, and is compelled to pay damages and costs, and incurs 
expenses. A is liable to B for such damages, costs, and expenses. 

. , Q*]. Calcutta, by the orders of A, a merchant there, contracts 

with 0 for the purchase of 10 casks of oil for A. Afterwaids A refuses to receive 
the oil, and 0 sues B.f B informs A, who repudiates the contract altogether H 
defends, ^ but unsuccessfully and has to pay d images and costs, and incurs expen- 
ses. A IS liable to B for such damages, costs, and expenses. 


223. When one person employs another to do an act, and the agent 
Agent to be indemnified the act in good faith, the employer is liable 

against consequences of acts to indemnify the agent against the consequences 
one in goo ai . q£ though it cause an injury to the 

rights of third persons. 

Illustrations, 


(a.) A, a decree-holder, and entitled to execution of B’s goods, requires the 
officer of the Court to seize ceitain goods, repiesenting them to be the goods of B 
The officer seizes the goods, and is sued by 0, the tine owner of the goods A is 
liable to indemnify the officer for the sum which he is compelled to pay to 0 m 
consequence of obeying A ’s directions. ^ ’ 


B, at the request of A, sells goods in the possession of A, but which A 
I had no right to dispose of, B does not know this, and bands over the proceeds of 
tW sale to A. Afterwards C, the true owner of the goods, sues B, and recovers 
the^v^ ne of the goods anci costs. A is liable to indemnify B for what he has been 
OomHM ip pay to 0, and for B’s own expenses. 


attorney, or policy-broker, 

t It mA be assumed ihat the dJedo^ed principal could not be sued, see s. 230, 

% 
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224. Where one person employs another to do an act which is criminal, 
Non-liability of employer the employer is not liable to the agent, either 
of agent to do a criminal act. upon an express or an implied promise to indem- 
nify him against the consequences of that act.* 

Illustrations, 


(«.) A employs B to beat C, and agrees to indemnify him against all conse- 
quences of the act. B thereupon beats 0, and has to pay damages to C for so doing. 
A IS not liable to indemnify B for those damages. 

(J) ) B, the proprietor of a newspaper, publishes, at A's request, a libel upon 0 
in the paper, and A agrees to indemnif}^ B against the consequences of the publica- 
tion, and all costs and damages of any action in respect thereof. B is sued by 0, 
and has to pay damages, and also incurs expenses. A is not liable to B upon the 
rndemuity. 


Compensation to agent for 
injury caused by prmcipars 
neglect. 


225. The principal must make compensation 
to his agent in respect of injury caused to such 
agent by the principal’s neglect or want of skill. 


Illustration, 


A employs B as a bricklayer in building a house, and puts np the scaffolding 
himself. The scaffolding is unskilfully put up, and B is in consequence hurt. A. 
must make compensation to B. 


Effect of Agency on Contracts with third Persons, 


226. Contracts entered into through an agent, and obligations arising 

Enforcement and conse- from acts done by an agent, may be enforced in 

quences of agent’s contracts. the same manner, and will have the same legal 

consequences, as if the contracts had been entered into and the acts done by 
the principal in person. 

Illustrations, 

(a,) A buys goods from B, knowing that he is an agent for their sale, but not 
knowing who is the principal. B’s piincipal is the person entitled to claim fiom A 
the price of the goods, and A cannot, in a suit by the principal, set-off against that 
claim a debt due to himself from A. 

{h.) A, being B’s agent, with authority to receive money on his behalf, receives 
from 0 a sura of money due to B, G is discharged of his obligation to pay the sum 
in question to B. 

227. When an agent does more than he is authorized to do, and when 

Principal bow far bound, the part of what he does, which is within his 

when agent exceeds authority, authority, can be separated from the part which 

is beyond his authority, so much only of what he does as is within his autho- 
rity, is binding as between him and his principal. 

Illustration. 

A, being owner of a ship and cargo, anthoiizes B to procure an insurance for 
4,000 rupees on the ship. B procures a policy for 4,000 inpees on the ship, and 
another for the like snm on the cargo. A is bound to pay the premium for the policy 
on the ship, but not the ’premium for the policy on the cargo. 

228. Where an agent does more than he is authorized to do, and what 
Principal not bound when <^0®® beyond the scope of Ms authority cannot 

excess of agent’s authority be separated from what is within it, the principal 
is not separable. is i^ot bound to recognize the transaction. 

Illustration, 

A authorizes B to buy 501 sheep for him. B buys 500 sheep and 200 lambs for 
one sum of 6,000 rupees. A may repudiate the whole transaction. 


* See %. 24, wpra, 
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229- Any notice given to or information obtained by the agent, provided 
Consequences of notice it be given or obtained in the course of the 
given to agent. business transacted by him for the principal, shall, 

as between the principal and third parties, have the same legal consequence 
as if it had been given to or obtained by the principal 

Illustrations. 

(a.) A is employed by B to buy from C certain goods, of which C is the appa^ 
rent owner, and buys them accordingly. In the course of the treaty for the sale, 
A learns that the goods really belonged to D, but B is ignorant of that fact. B is 
not entitled to set-ofc a debt owing to liini from C against the price of the goods. 

(h.) A is employed by B to buy from C goods of which C is the apparent 
owner. A was, before he was so employed, a servant of 0, and then learnt that 
the goods really belonged to D, but B is ignorant of that fact. In spite of the 
knowledge of his agent, B may set-off against the price of the goods a debt owing 
to him from C. 

A f 230- In the absence of any contract to that 

enforce, nor ^be Ixmnd^ effect, an agent cannot personally enforce contracts 
contracts on behalf of prin- entered into by him on behalf of his principal, nor 

personally bound by them. 

Presumption of contract Such a contract shall be presumed to exist in 

to contrary. the following cases : — 

(1.) Where the contract is made by an agent for the sale or purchase of 
goods for a merchant resident abroad : 

(2.) Where the agent does not disclose the name of his principal : 

(3.) Where the principal, though disclosed, cannot be sued. 

231. If an agent makes a contract with a person who neither knows, 
Rights of parties to a ^or has reason to suspect, that he is an agent, 

contract nude by agent not his principal may i*equire the performance of the 
disclosed. contract ; but the other contracting party has, as 

against the principal, the same rights as he would have had as against the 
agent if the agent had been principal. 

If the principal discloses himself before the contract is completed, the 
other contracting party may refuse to fulfil the contract, if he can show that, 
if he had known who was the principal in the contract, or if he had known 
that the agent was not a principal, he would not have entered into the 
contract. 

232. Where one man makes a contract with another, neither knowing 
Perfomanoe of contract n®"" haying reasonable ground to suspect that the 

with agent supposed to be other is an agent, the principal, if he requires the 
principal. performance of the contract, can only obtain such 

performance subject to the rights and obligations subsisting between the 
agent and the other party to the contract. 

Illustration. 

A, who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to B. A is 
acting as agent for G in the transaction, but B has no knowledge nor reasonable 
ground of suspicion that such is the case. G cannot compel B to take the rice 
without allowing him to set-off A’s debt. 

2S3. In oases where the agent is personally liable, a person dealing 
Right of person dealing with him may hold either him or his principal or 
with agent personally liable. "both of them, liable. 

Illustration. 

^ A enters into a bontraet With B to sell him 100 bales of cotton, and afterwards 
(feabovert waaae^ng asag^nt lor 0. A inay sue either B or 0, or both, for 
the pnce of the cotton. 
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Consequence of inducing 
agent or principal to act on 
belief fcliat principal or agent 
will be held exclusively liable. 


234 When a person who has made a conti'act with an agent induces 
the agent to act upon the belief that the principal 
only will be hold liable, or induces the principal to 
act upon the belief that the agent only will he held 
liable, he cannot afterwards hold liable the agent 
or principal rospecti\^ely. 

235* A person untruly^ representing himself to be the authorized agent 
^ ^ - XII X another, and thereby iudiiciiig a third person to 

LmW.ty ofpretondodagent. 

employer does not ratify his acts, to make compensation to the other in 
respect of any loss or damage which he has incurred hy so dealing. 

236* A persom with whom a contract has been entc red into in the 
character of agent is not entitled to require the 
performance of it, if he was in reality acting, not 
as agent, but on his own account. 

237. When an agent has, without authority, done acts or incurred obli- 
.... gations to third persons on behalf of his principal, 
during Belief *^6 principal is bound by such acts or_ obligations, 

nnautborizod acts were au- if he has, hy liis words or conduct, induced such 
thorized. third persons to believe that such acts and obliga- 

tions were within the scope of the agent’s authority, 

Ilhistraiions. 


Person falsely contracting 
as agent, not entitled to iior- 
formance. 


{a.) A consigns goods to B for sale, and gives him instructions not to sell 
under a fixed price. "O, being ignorant oC B’s instructions, entiu-s into a contract 
witli B to buy the goods at a price lower than the reserved price. A is bound by 
the contract. 

(A) A entrusts B with negotiable instruments endorsed in blank. B sells 
them to 0 in violation of private orders from A, The sale is good. 

238. Misrepresentations made, or frauds committed, by agents acting 
Effect, on agreement, of “1 *^6 course of their business for their principals, 
jnisrepresentation or fraud by have the same effect on agreements macle by such 
agents as if such niisrepresontations or frauds had 
been made or committed by the principal ; t btit misrepresentations made, 
or frauds committed, by agents, in matters which do not fall within their 
authority, do not afiect their principals. 

llluBtrations. 

(a.) A, being B’s agent for the sale of goods, induces C to buy them by a mis- 
representation winch he was not authorized by B to make. The compact is 
Toidahle, as between B and C, at the option of C. 

(6.) A, the captain of B’s ship, signs bills of lading without having received 
on board the goods mentioned therein. The bills of lading are void as between B 
and the pretended consignor. 


Chapter XI. — Op Paetkership. 

239. ‘ Partnership ’ is the relation which subsists between persons who 

t-D X T,- » j j agreed to combine their property, labour, or 

* Partnership ’ defined. i -n • ® i i A T 

skill in some business, and to share the profits 

thereof between them. 


* See s, 208, 
f See a. 250, mji'a* 

f This would apply to members of joint-stock companies : but the law applicable to them 
is saved by », 266, zn/m. 
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* Firm ’ defined. 


Persons who have entered into partnership 
with one another are called collectively a ^ firm.’ 

lUiistraiions. ** 


(a) A and B buy 100 bales of cotton, which they aa:ree to sell for their joint 
account. A and B aie paitners in lespect of such cotton. 

(h.) A and B buy 100 bales of cotton, agreeing to share it between them, A 
and B are not partners. 

(c.) A agrees vith B, a goldsmith, to buy and furnish gold to B, to be worked 
np by him and sold, and that they shall share in the resulting profit or loss. A and 
B are partners. 

(d.) A and B agree to work together as carpenters, but that A shall receive all 
profits and. shall pay wages to B. A and B are not partners. 

(e.) A and B are joint owners of a ship. This circumstance does not make 
them partners. 

240- A loan to a person engaged or about to engage in any trade of 
Ijender not a partner by undertaking, upon a contract with such person 
advancing money for share that the lender shall receive interest at a rate 
of profits, varying with the profits, or that he shall receive a 

share of the profits, does not, of itself, constitute the lender a partner, or 
render him responsible as such.’^ 

241. In the absence of any contract to the contrary, property left 

Property left in tusines. ® ip&rtner, or the representative of a 

by retiring paitner, or de- deceased partner, to be used in the business, is to 
ceased partner’s representa- be considered a loan within the meaning of the 
last preceding section. 

242. ITo contract for the remuneration of a servant or agent of any 
Servant or agent remu« person, engaged in any trade or undertaking, by a 

nerated by share of profits, share of the profits o£ such trade or undertaking, 
not a partner. shall, of itself, render such servant or agent re^ 

apoBsible as a partner therein, nor give him the rights of a partner. 

243. No person, being a widow or child of a deceased partner of a 

Wdow or ohUd of de- and receiving, by way of annuity, a. pro- 

ceased partner receiving portion ot the profits made by such trader in his 
annuity out of profits, not business, shall, by reason only of such receipt, bo 

a partner, deemed to be a partner of such trader, or be sub-* 

ject to any liabilities incurred by him. 

244. No person receiving, by way of annuity or otherwise, a portion 

Person receiving portion profits of any business, in consideration of 

of profits for sale of good- the sale by him of the good-will of such business, 

will, not a partner. shall, by reason only of such receipt, be deemed to 

be a partner of the person carrying on such business, or be subject to hm 
liabilities, f 

245. A person who has, by words spoken or written, or by his conduct, 
Be«ponsibility of person another to believe that he is a partner in a 

leading •anotfier to believe particular firm, is responsible to him as a partner 

a partner. s^eh firm. 

246* Any one consenting to allow himself to be reprinted as apwtner 
Liability of person per- liable, as such, to third perpns who, on 
mitting bimself to be rapre- the faith thereof, give credit to the partner- 
fiemd:*laap&rlner. ship.J * ^ 

^ ^ & 2® Tie., c. Siw 

. t See Act I. of 1872, s. 102. 
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247. A person wlio is under the age of majority according to the law 
Minor partner not person- to which he is subject,* may be admitted to the 

ally liabl^ but Ms share is. benefits of partnership, but cannot be made per- 
sonally liable for any obligation of tii'" firm ; but the share of such minor in 
the property of the firm is liable for the obligations of the firm. 

248. A person who has been admitted to the benefits of partnership 
Liability of minor part- under the age of majority! becomes, on attaining 

ner on attaining majority. that age, liable for all obligations incurred by the 
partnership since he was so admitted, unless he gives public notice, within a 
reasonable time, of his repudiation of the partnership. 

249. Every partner is liable for all debts and obligations incurred while 
Partner’s liability for debts he is a partner in the usual course of business by 

of partnership. Or ou behalf of the partnership ; but a person who 

is admitted as a partner into an existing firm does not thereby become liable 
to the creditors of such' firm for anj’' thing done before he became a partner. 

250. Every partner is liable to make compensation to third persons in 
Partner’s liability to third re&pect of loss or damage arising from tlie neglect 

person for neglect or fraud or fraud of any partner in the management of the 
of co-partner. business of the firm. 

251. Each partner, who does any act necessary for, or usually done in, 
Partner’s power to bind CO- carrying on the business of such a partnership as 

partners. that of wh'fii he is a member, binds his co-partners 

to the same extent as if he were their agent duly appointed for that purpose. 
Exception , — If it has been agreed between the partners that any re- 
striction shall be placed upon the power of any one of them, no act done in 
contravention of such agreement shall bind the firm with respect to persons 
having notice of such agreement. 

Illustrations. 

(a.) A and B trade in partneisliip, A residing in England, and B in India. A 

draws a bill of exchange in the name of the firm. B has no notice of the bill, nor 

is he at all interested in the transaction. The fiim is liable on the bill, provided the 
holder did not know of the circumstances under which the bill was drawn. 

(b ) A, being one of a firm of solicitors and attorneys, draws a bill of exchange 

in the name of the firm without authority. The other partners aie not liable on the 

hill. ^ V 

(c.) A and B carry on husinePS in partnership as bankers. A sum of money is 
received by A on behalf of the firm. A i os not inform B of such receipt, and after- 
wards A appropriates the money to his own use. The paitnership is liable to make 
good the money. 

{d.) A and B are partners. A, with the intention of cheating B, goes to a sho^ 
and purchases articles on behalf of Uih firm, such as might be used in the ordinary 
course of the partneiship business, and converts them to his own separate Uhe, there 
being no collusion between him and the seller. The firm is liable for the price of 
the goods. 

252. Where partners have by contract regulated and defined, as between 
innulmeat of contract themselve"!, tlmir rights and obligations, such con- 

defining partner’s rights and tract can be annulled or altered only by consent of 
obligations. allj of them, which consent must either be ex- 

pressed or be implied from a uniform course of dealing. 


* Bm Act L of 1872, s. 109, t See Act IX of 1875, 

' t CL s. 253, clause 5, mj'm. 
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Illustration* 

A, B, and C, intending to enter into partnership, execute written articles of 
agree by which it is stipulated that the nett proiits arising from the partner- 
ship buvsiness shall be equally divided between them. Afterwards they carry on the 
partnership business fnr many years, A receiving one half of the nett profits, find 
the other half being divided equally between B and 0. All parlies know of and 
acquiesce in this arrangement. This course of dealing supersedes the provision in 
the articles as to the division of profits. 

Eules determining partoor’s 253. In the absence of any contract to the 

mutual relations, whore no contrary, the relations of partners to each other 
contract to contrary. determined by the following rules : — 

(1.) All partners are joint owners of all property originally brought into 
the partnership stock, or bought with moiiey belonging to the partnei'ship, 
or acquired for purposes of the partnership busim^ss. All such property is 
called partnership property. The share of each partner in thc^ partnership 
property is the value of his original contribution, increased or diminished by 
his share of profit or loss : 

(2.) All partners are entitled to share equally in the profits of the 
partnership business, and must contribute equally towards the losses sustained 
by the partnership : 

(3.) Each partner has a right to take part in the management of the 
partnei’ship business : 

(4.) Each partner is bound to attend diligently to the business of the 
partnership, and is not entitled to any remuneration for acting in such 
business : 

(5.) When difierences arise as to ordinary matters connected with the 
partnership business, the decision shall be according to fclie opinion of the 
majority of the pa-»’tners ; but no change in the nature of the business of 
the partnership can be made, except with the consent of ail the partners 

(6.) No person can introduce a new partner into a firm without the 
consent of all the partners : 

(7.) If, from any cause whatsoever, any member of a partnership 
ceases to be so, the partnership is dissolved as between all the other 
members : 

(8.) Unless the partnership has been entered into for a fixed term, any 
partner may retire from it at any time : 

(9.) Where a partnership has been entered into for a fixed term, no 
partner can, during such term, retire, except with the consent of all the 
partners, nor can he be expelled by his partners for any cause whatever, 
except by order of Court : 

(10.) Partnerships, whether entered into for a fixed term or not, are 
dissolved by the death of any partner. 

When Court may dissolve 254. At the suit of a partner the Court may 
partnership. dissolve the partnership in the following cases : — 

(1.) When a partner becomes of unsound mind : 

(2.) AA^heii a partner, other than the partner suing, has been adjudicated 
an insolvent under any law relating to insolvent debtors : 

(3. ) When a pai*tncr, other than the partner suing, has done any act by 
which the whole ixiterest of such partner is legally transferred to a third 
person : 

(4) When any partner becomes incapable of performing his part 

partaer^ip contract : 
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(5.) When a partner, other than the partner suing, is guilty of gross 
misconduct in the aitairs of the partnership or towards his partners : 

(6.) When the business of the partnership can only be carried on at a 

loss. 

Dissolution of partnership 255. A partnership is in all cases dissolved 

by prohibition of business. by its business being prohibited by law. 

256. If a partnership, entered into for a fixed term, be continued after 
Eights and obligation of such term has expired, the rights and obligations 

partners in partnership con- ui tile partners wiii, in tUe absence ot any agr(3e- 
tinued after expiry of term ment to the contrary, remain the same as they 
for which it was entered into. expiration of the term, so far as such 

rights and obligations can be applied to a partnership dissolvable at the will 
of any partner. 

257. Partners are bound to carry on the business of the partnership for 
General duties of part- the greatest common advantage, to be just and 

uera. faithful to each other, and to render true accounts 

and full information of all things affecting the partnership to any partner 
or his legal representatives. 

Account to firm of benefit 258. A partner must account to the firm for 

derived from transaction af- any benefit derived from a transaction affecting the 
footing partnership. partnership. 

Illustrations, 

{a,) A, B, C, are partners in trade. C, without the knowledge of A and B, 
obt.nns for his own sole benefit a lease of the house in which the partnership busi- 
ness is carried on. A and B are entitled to participate, if they pleasv^ in the benefit 
of the lease. 

{!),) A, B, and C, carry on business together in partnership as merchants trading 
between Bombay and London. D, a merchant in London, to whom they make their 
consignments, secretly allows 0 a share of the corami'jsion which he receives upon 
such consignments, in consideration of O’s using his infliience to obtain tin* consign- 
ments for him. G is liable to account to the firm for the money so received by him. 

259. If a partner, without the knowledge and consent of the other part- 
Obligations, to Arm. of part- »ers, carries on any business competing or inter- 
ner carrying on competing feriiig with that of the firm, he must account to 
business. -(^be firm for all pi’olits made in such business, and 

must make compensation to the firm for any loss occasioned thereby. 

260 A continuing guarantee, given either to a firm or to a third person, 
Eevocation of continuing in respect of the transactions of a firm, is, in the 
guarantee by change in firm. absence of agreement to the contrary, revoked as 
to future transactions by any change in the constitution of the firm to which, 
or in respect of the transactions of which, such guarantee was given.* 

Non-liability of deceased 261. The estate of a partner who has died is 

partner’s estate for subse- not, in the absence of an express agreement, liable 
quent obligations, respect of any obligation incurred by the firm 

after his death. 

262. Where there are joint debts due from the partnership, and also 
Payment of partnership- separate debts due from any partner, the partner- 
debts, and of separate debts, gbip property must be applied in the first instance 
in payment of the debts of the firm, and if there is any surplus, then the 


* 19 k 20 Vic., c. 97, s. i. 
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of oaoh partner must be applied in payment of Ms separate delfts or 
paid to Mm. Tbe separate property of any partner must be applied first in 
the payment of his separate debts, and the surplus (if any) in the payment 
of the debts of the firm. 


Continuauce of partner’s . , 263. After a dissolution of partnersHp, the 
rights and obligations after rights and obligations of the partners continue in 
dissolution. all things necessary for winding-up the business of 

the partnership. 

264. Persons dealing with a firm will not be affected by a dissolution of 
which no public notice has been given, unless they 
themselves had notice of such dissolution. 


i^otice of dissolution. 


265. In the absence of any contract to the contrary after the terraiiia- 
Eight of partners to apply ^ partnership, each partner or his repre- 

for winding-up by Court after seiitatives may apply to the Court to wind-up the 
termination of partnership. business of the firm, to provide for the payment of 
its debts, and to distribute the surplus according to the shares of the partners 
respectively. 

Ex 2 )lanation , — The Court in this section means a Court not inferior to 
the Court of a District Judge within the local limits of whose jurisdiction 
the place or principal place of business of the firm is situated. 

266. Extraordinary partnerships, such as part- 
nerships with limited liability, incorporated part- 
nerships, and joint-stock companies, shall be regu- 
lated by the law for the time being in force relat- 
ing thereto."^ 


Limited liability partner- 
ships, incorporated partner- 
ships, and Joint-stock com- 
panies. 


SOHEDDLE — Enactments Repealed. 
Statutes. 


No. and year of 
Statute. 

Title. 

Extent of repeal. 

Stat. 29 Car. II., cap, 3. 

An Act for the prevention of Frauds 

Sections 1, 2, 3, 4, 


and Perjuries. 

and 17. 

Stai ll&12Vic., cap. 

To consolidate and ani'uid the law re- 

Section 42. 

21. 

lating to insolvent debtors in India. 



m following special A U j V. of 1888, amended by V. of 1854 

Warehouse) ; V. of 1867, amended by XL of 1867 (Oriental Gas Company) ; 
Society) ^ iJresidteiTOy Banks) ; and Madras Act VI. of 1869 (Madras Equitable Assurance 
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SCHEDULE — Enactments Bbpealed. — (continued). 
Acts. 


No. and year of Act. 

Title. 

Extent of 1 ‘epeaL 

Act XIII. of 1840... 

An Act for the amendment of tlie law 
regarding factors, by extending to the 
territoiies of the East India Company, 
in eases governed by English law, the 
])rovisions of the Stat. 4 Geo. iv., c. 
83, as altered and amended by the 
Stat. 6 Geo. iv , c. 94. 

The whole. 

Act XIV. of 1840 ... 

An Act for rendering a written memo- 
randum neces&ary to the validity of 
cert.iin promises and engagements, 
by extending to the teiritories of the 
East India Company, in cases go- 
verned by English law, the provisions 
of the Stat. 9 Geo. iv., c. 14. 

The whole. 

Act XX. of 1844 ... 

An Act to amend the law relating to 
Advances ho7id fide made to Agents 
intrusted with goods, by extending to 
the tenitoiies of the East India Com- 
pany, in cases governed by English 
law, the provisions of the Stat. 5 & 6 
Vic., c. 39, as altered by this Act. 

The whole. 

Act XXL of 1848 ... 

An Act for avoiding Wagers 

The whole. 

Act V, of 1866 ... 

An Act to provide a summary proce- 
dure on bills of exchange, and to 
amend in certain respects the com- 
mercial law of British India, 

Sections 9 & 10. 

Act XV. of 1866 ... 

An Act to amend the law of Partner- 
ship in India. 

The whole. 

Act VIII. of 1867... 

An Act to amend the law relating to 
Ilorso-racing in India. 

The whole* 
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INDEX TO THE CONTRACT ACT. 


Absolute acceptance, s. 7. 

Abstinence when a consideration, s. 2, cl. d. 

Acceptance of proposals how made, s. 3. 

when coraplctely communicated, s. 4, 
when revocable, s. 5. 

necessary to convert proposal into proraivse, s. 7. 

of consideration for a reciprocal promise offered with a proposal, s. 8. 
of performance of promise from third person, 8.41. 

at time not a/^reed on, s. 55. 

of satisfaction instead of performance of promise, s. 63. 
of proposal for sale, s. 78. 

Account, ap^ent bound to render proper, s. 213. 

to be rendered to partner or his representatives, s. 257. 
of benefit derived by partner from tninsaction affecting partnership, s. 258, 
Acknowledgment of buyer’s ownership, s. 87, ill. a. 

Acquiescence in continuance of contract, s. 39. 

Act fitted to deceive, s. 17, cl. 4. 

specially declared to be fraudulent, s. 17, cl. 5. 

Active concealment when a fraud, s. 17, cl. 2. 

Acts repealed, see Repeal. 

Advances made by agent, s. 217. 

Advantage obtained by use of confidence or autboritjT^, s. 16, cl. 1. 
by breach of duty, s. 18, cl. 3. 

received under agreement discovered to be void or under contract be- 
coming'void, s. 65. 

Age, undue influence over person whose mind is enfeebled by, s. 16, cl. 1. 

Agency, termination of, s. 201. 

coupled with an interest, s. 202. 

Agent, to render accounts on demand, s. 13. 
fraud by^, s 17. 
intent to deceive, s. 17. 
defined, s. 182. 
who may employ, s. 183. 
be an, s. 184. 

his authority may be express or implied, s. 186. 
extent of authority of, s. 188. 
bis authority in an emergency, s. 189. 
his responsibility for sub-agent, s. 192. 

for sub-agent appointed without authority, s, 193. 
his duty in selecting agent for principal, s 195. 

in conducting principal’s business, s. 211. 
skill and diligence required from, s. 212. 
to communicate with principal, s. 214. 
may retain moneys due to himself, s. 217. 
to pay sums received for principal, s. 218. 

•when his remuneration becomes due, s. 219. 

not entitled to remuneration for business misconducted, s. 220. 

his lien on principars property and papers, s. 221. 

when he cannot personally enforce nor be bound by contracts on behalf of 
principal, s. 230. 

rights of parties to contracts made by undisclosed, s, 231. 
supposed to be principal, performance of contract with, s. 232. 

^ peisouAlly liable, right of person dealing with, s. 233. 

' liability of pretended, s. 235. 

remunerated by share of profits not a partner, s. 242. 

See CommisBian, 
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Agfeeinebt define(3, s. 2, cl. e, 

when void, s. 2, cL g, 
when a contract, s, 2, cl. k 
when voidable, s. 2, cl. i. 
mistake of parties to, s. 20. 
in restraint of marriage, s. 20. 
of trade, s. 27. 
of legal proceedings, s. 28. 
void for uncertainty, s. 29. 
by way of wager, s. 30. 
to substitute a new contract, s. 62 
to rescind or alter original contract, s. 62. 
for postponement of payment or delivery or both, s. 78. 

See CertaiTiig ; Mugic ; Minors Natural a ffet Hon Object ^ Vmi 
agreement. 

Agreements when they are contracts, s. 10. 

Alteration of a contract, s. 62. 

of partnership contract, s. 252. 

Alternative promise by one branch is illegal, s. 58. 

Annuity in consideration of sale of good will. s. 244. 

Annulment of partnership contmct, s. 252. 

Application for performance, ss. 48, 49. 

for delivery of goods sold, s. 93. 

to stop re-delivery of goods to bailor, s. 167. 

to Court to wind-up partnership, s. 265. 

Apportionment of relief or compensation between bailor and bailee, s. i8L 

Appropriation of payments, ss. 59 — 61. 

Arbitration, contract to refer disputes to, s. 28. 

Ascertained goods, s. 78. 

Ascertainment of thing contracted to be sold, s. 79. 
of amount of price, s. 81. 
of goods after date of contract, s. 82. 

by subsequent appropriation, s. 83. 
by seller’s selection, s. 84. 

Assent to appropination of goods for purpose of agreement, s. 83. 
of surety to composition, &c., with principal debtor, s. 135* 
of creditor to misrepresentation, s. 142. 

Attornies, their liens, s. 171. 

bill drawn by member of firm of, s. 251, ill. h 

Auction, sale by, s. 86, ill. 5. 

separate sale of lots sold at, s. 122. 

Authority, misuse of, s. 16. 

of agent, express or implied, s. 186>. 
definition of express, s. 187. 

implied, s. 187^ 

See AgenU 

Bail-bond, s. 74, expL 

Bailee, when finder of goods has responsibility of, s. Tis, 
defined, s. 148. 

delivery to, how made, s. 149. 
care to be taken by, s. 151. 

when not responsible for loss of thing bailed, s. 152. 
making unauthorized use of goods bailed, s. 154. 
mixing with bailor’s consent his goods with goods of bailor, S. i5S. 
without bailor’s consent when goods can be separated, s. 156. 

cannot be separated, s 15?* 

may sue person wrongfully taldng or injuring goods bailed, s. 180* 

Bailment defined, s. 148. 

by several joint owners, s* 165. 

Bailor defined, s. 148. 

to disclose faults ip goods bailed, s. l60« 
his responsibility to bailee, s. 164 
without title, s. 166. 
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Bailor may mie person wrongfully taking or injuring goods bailed, s. 190. 

Bankers, tbeir lion, s. 171. 

money received by member of firm on its behalf and appropriated, s. 251, 
ill. c. 

Benefit received by party rescinding voidable contract, s. 64. 
gained by agent dealing on his own account, s. 216. 
from transaction afleoting partnership, s. 258. 

See Account; Admntaae. 

Bill of lading, cessation of right to stop a transit by assignment of, s. 102. 

pledge of, to secure advance made specificfilly upon it, s. 103. 
title conferrible by possessor of, s. 108, expl. 1. 
pledged by possessor of, s. 178. ^ 

signed by captain without having received goods, a. 288, ill. 5. 

Bo(^ily distress, undue influence in case of, s. 16, el. 2. 

Bond for performance of public duty, liability on breach of condition of, s. 74, 
Borrower, see Loan. 

Breach of duty, a. 18, cl. 2. 

of warranty, buyer’s right on, s. 117. 

in respect of goods not ascertained or not in existence, buyer"^ 
right on, s. 118. 
of contract of sale, s. 120. 

British India, mistake as to law of, s. 21. 

Brokers, see Policy-lrohers, 

Business, agreement in restraint of, s. 27. 
usual hours of, ss. 47, 48. 

See Good-will; Trade. 

Buyer to bear loss when goods become his property, s. 86. 

Care to be taken by bailee, s. 151. 

Carriage, hire of unsafe, s. 150, ill. 6. 

Carrier, delivery to, s. 91. 

goods in transit while in possession of, s. 100. 

Certainty required in agreements, s. 29. 

Child of deceased partner receiving annuity out of profits not a partner, s. 243, 
Coercion defined, s. 15. 

consent to agreement caused by, s. 19. 

liability of person to whom payment or delivery has been made under* 
s. 72. 

See Re-payment; Return. 

Collateral events, s. 31. 

security, retainer of goods pledged as, s. 176. 

Commission of agent, s. 221. 

Communication of proposal, how made, s. 3. 
when complete, s. 4. 
of an acceptance when complete, s. 4. 
of revocation when complete, s. 4. 
of rescission of voidable contract, s. 66. 
with principal, s. 214. 

Compensation for non-performance of contract containing reciprocal promises, Sf. 
53, 54. 

for loss occasioned by failure to do a thing at or before a specified 
time, s. 55. 

for non-performance of act known to be impossible ox unlawful, s. 56- 
by person receiving advantage under void agreement or contract 
becoming void, s, 65. 

enjoying benefit of non-gratuitoua act, s. 7D. 
fyx breach of contract, s. 78. 

failure tp discharge obligations resembling those created by 
contract, s. 78. 

for breach of contract in which a snip is named as payable in case o€ 
breach, s. 74. 

for non-fulfilment of contract rightfully rescinded, s. 75. 
for being prevented from re^o^pding contract, s. 108^ excep. 3* 
for loss caused by breach of warranty, ss^ 117, 118* 
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Compensation for damage arising from goods bailed, s. 150. 

to goods bailed, s. 154 

for loss caused by premature return of thing bailed gratuitously, 
s. 169. 

for loss, &o., of goods not duly returned, s. 161. 

sustained by bailee owing to bailor’s want of title, s. 164. 
for trouble, &Cm incurred by finder of goiids, s. 168. 
recovered in suit by bailee against wrong-doer, s. 180. 
for revocation by principal, s 205, 
for renunciation by agent, s 205. 
for direct consequences of agent’s neglect, <fec., s, 212. 
to agent foi injury caused by a principal’s neglocl, s. 225. 
for loss arising from neglect or fraud of co-partiicr, s. 250. 

caused to firm by competing business carried on by partner, 
s. 259. ’ 

See Apportionment ; Promise, , 

Competence to contra(‘t, ss. iO, 11. 

Competent person, employed to perform promise, s. 40. 

Competing business c-irried on by partner, s. 259. 

Completion of business of agency, s. 201. 

Composition with principal debtor when it discharges surety, s. Ih4. 

See Assent. 

Compromise by indemnity-holder, s. 125. 

Concealment, s. 17, cl. 2. 

when a fraud, s 17. 
of mine on vendor’s estate, s 10, ill. d. 
validity of guarantee obtained by, s. 143. 
of material Fact by agent, s 215. 

Concubinage, agreement to let to hire for, s. 23, ill. /j. 

Condition in life, necessaries suited to, s. 68 

precedent to acce}>tanc8, failure to fulfil, s. 6. cl. 3. 

Conditions of a proposal, proj)o^al accepted by performance of, s. 8. * 

of bailment, ss. 153, 154. 

Conduct, acquiescence in continuance of contract signified by, s. 39, 

Confidence, misuse of, s. 16. 

Connivance, s. 17. 

Consent, s. 10. 

defined, s. 13. 
when free, s. 1 4. 

caused by coercion or undue influence, s. 19. 

by fraud or misrepresentation, s. 19. 
of surety to vary terms of coiitiact, s. 133. 
of bailor to mixture of goods, as. 155, 150. 
of partners to alter or annul partnership contract, s. 252. 

to change nature of business, s. 254, cl. 5. 

Consideration for a promise defined, s. 2, cl. d. 
when lawful, s. 23. 
inadequacy of, s 25, expl. 2. 
for guarantee, s. 127. 
not necessary to create an agency, s. 185. 

See Ahstinence ; Acceptance ; Valuable consideration. 

Contingent contract defined, s. 31. 

enforcement of, ss. 32, 33. 

where the contingency is an event happeniiig, s. 32, 

not happt ning, 8. 38. 

is the way in which a person will act, s. 34. 
is an event happening within a fixed time, 
S.-35. 

not happening within a fixed 
time, s. 35. 

is the happening of an impossible event, 
8. 36. 

Continuance o£ conU’aoi, acquiescence in, s. 39» 
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Continuing- guarantee, s. 129. 

re’^ocation of, try notice, s. ISO. 

by surety’s death, s. 1SI« 
revolted by change in firmy s. 2GO. 

Contract, incidents of, saved, s. 1. 
defined, s. 2, cL 

competence to enter into, ss, 10, 11, 12. 

made in lucid interval, s. 12. 

when voidable, s. 19. 

to refer to arbitration, s. 28, exeep. 1. 

contingent on an impossible event, ss. S2, S4, S5, 30. 

acquiescence in continuance of, s. S9. 

performance of, ss. 40 — 50. 

compensation for breach of, ss. 53, 54, 73, 74. 

when rendered void by illness, s. 56, ill. e. 

alteration or rescission of a, s. 62. 

obligations resembling those created by, ss. 68 — 72* 

with Government, s. 74* 

to sell future crops, s. 87, ills h and c. 

stolen property, s. 108, ill a. 
entered into through an agent, enforcement of, s. 226. 
made by agent for foreign merchant, s. 230. 

•See Agreement; Bailment; Qommumcation ; CompenBation ; Co-sm'eig ; Damage 
DeVmum;. Discharge ; DisqmhJicaHon ; Drunkenness ; Guarantee; Indemnity ; 
Injury; Insanity; Knowledge; Lunatic; Partnership ; Mestoration ; Bpecific 
performance; Void contract ; Voidable contract ; Writing. 

Contribution, when one joint promisor may compel, s. 43. 
sharing loss by default in, s. 43* 
of partners towards losses of partnership, s. 254, cl. 2* 

Conversion of proposal into promise,, s. 7. 

Costs of indemnity-holder, s. 125. 

Co-suretyr effect of releasing, s, 138. 

guarantee on contract that creditor shall not act upon it until another persoa 
joined as co-surety, s. 144. 

Co-sureties liable to contribute equally, s. 146. 

their liability when hound in different sums, s. 147. 

Credit, sale on, s 78, ills, c and d. 

Creditor defined, s. 126. 

Creditors of firm, liability of incoming partner to, s. 249. 

Criminal act, non-liability of employer of agent to do a, s. 224. 

Crops, contract to sell future, s. 87, ills, h and c. 

Custom, warranty of goodness or quality may be established by implied, Sv 110^ 
when agent to conduct principal’s business according to, s. 211* 
of trade saved, s. 1. 
to employ sub-agents, s. 190. 

Damage caused by non-fulfilment of contract, s. 75. 

to goods, when buyer bears loss from, s* 86^ 
bailed, s. 162. 

See Compensation; Injury. 

Death of proposer, effect of, s. 6, cl. 4. 

effect of ignorance of, s 20, ills. 5. and c* 
of surety revokes continuing guarantee, s. 131. 
of bailor or bailee ends gratuitous bailment, ». 162* 
of prineipal or agent, s. 201. 

agent’s duty on termination of agency by principal’s, s. 209* 
ot one partner dissolves the partnership, s. 253, cL 10. 

Debts of partnership, payment of, s. 262. 
of partners, payment of, s. 262. 

Deoeased partner, non-liability of estate of, for subsequent obligations of ffrB% 
s. 262. 

IkpreunMive. 

Deceit, s. 17* 

feeciaion of differen^s as toi partnership laatters,^ s, 2h4# oL 5* ? 
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Defects, see Latent Defect ft. f 

Deliiium, inability to contiact during, s. 12. 

Delivery, s 78. 

of goods sold, bow made, s. 90. 
to what finger or carriei, s 91. 
of goods sold, time of, s. 93. 

possessor of goods may become a bailee without, s. 148. 
to bailee bow made, s. 149. 

Denomination, wairanty on sale ot goods as being of a certain, s. 113. i 

Depobitaiy, notice to, s 104 

of seller’s claim to, s. 104. 

Desti notion of goods, when buyer bears loss from, s. 86. 
bailed, s. 152. 

and not diily returned, bailee’s responsibility for, s. 161. 

Deterioration of thing bailed, s. 152. 

of goods bailed and not duly returned, bailee’s responsibility for, s. 161. 

Devolution of joint liabilities, s. 42. 

ot joint rights, s 45. 

Diligence required from agent, s. 212. 

from partner, s. 254, cl. 4. 

Disability to peiform promise, s. 39. 

Disbursements of agent, s. 221. 

Discharge of surety by variance in terms of contract, s 133. 

by release or dischaige of principal debtor, s. 134. 
of principal debtor discliarges surety, s. 134. 

by creditor eoi responding with, or giving lime to principal debtor, s. 135. 
not when contract to give time is made with third person, s. 136. 
of surety by creditor’s act or omission impaiiing surety’s eventual remedy, 
s. 139. 

See Composition, 

Disclosure of faults in goods bailed, s. 150. 

Dishonest concealment from principal, s. 215. 

Dispensing with performance of promise, s. 63. 

Dispute, see Arhitvation. 

Disqualification from contracting, s. 11. 

Dissolution of a partnership by any member ceasing to be so, s. 253, cl. 7. 

by death of any partner, s. 253, cl. 10. 
by order of the Court, s. 254. 
by prohibition of its business, s. 255. 
notice of, s. 264. 

Distress, undue influence in case of person whose mind is enfeebled by, s. 16. 

District Judge, bi.s jurisdiction to wind-up partnership, s. 363, expi. 

Dock- warrant, title conferrible by possessor of, s. 108, excep. 1. 

pledge by possessor of, s. 178. 

Drunkenness, inability to make contract during, s. 12. 

Duties of trade saved, s. 1. 

Duty, see Obligation, 

Earnest, s. 78. 

Election to ratify or disown acts, s. 196. 

Emergency, agent’s authority in, s. 189. 

Examination and trial of goods sold with warranty, s. 118. 

Excess of agent’s authority, ss 227, 228. 

Exclusive liability of agent or principal, s. 234. 

Expenses arising from default of pawnor, s. 177. 
incurred in conducting agency, s. 217. 

Expiry of term of partneisbip, subsequent rights and obligations of partner, s. 256. 

Express promise, s 9. 

^ warranty of quality, s. 116. 

Expulsion of a paitner, s.^253, cl. 9. i 

Extension of time for performance of promise, s* 63* 

Extraordinary expenses, s 175. 

partnersbiph, s. 266, 

risk, js, 150, 
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Factors, their lien, s. 171. 

Faults in goods bailed, s. 160, 

Finder of goods, responsibility of, s. 71. 

his rights as against th(‘ii owner, h. 168. 
when he may sell thing fdund, s. 160. 

Finishing thing contracted to be sold, s. 79. 

Firm defined, s. 239. 

minor’s share liable for obligations of, s. 247. 

See Creditors, 

Forbearance of creditor to sue principal debtor, effect of, s. 137, 

Foreign law, mistake as to, s, 21. 

merchant, contract made by agent for, s. 230. 

Fiaud defined, s 17. 

consent caused by, s. 19. 

agreement for division of gains acquired by, fa. 23, ill. c. 
absence of, s. 116. 

goods or documents obtained by, s, 178. 
of sub-agent, s. 192. 
of agent, effect of, s. 238, 
of co-partner, s. 250. 

See Act ; Agent. 

Fraudulent act or omission, s. 17, cl 5. 

consideiation or object, s. 23. 

Flee consent, s. 10. 

Furniture, agreement for sale of house and, s. 85, ill. 

Gaming, s 30. 

Gambli 'g house, agreement to sell house to be used as a, s. 57, ill. 

GtneMllien, s 171. 

Gifts, validity of, saved, s. 25, expl. 1. 

Godown, delivery to pui chaser of goods locked up in, s. 90, ill. c. 

Good faith, s. 108, expl 1. 

act done by agent in, s 223. 

Good-will, agreement not to carry on business on sale of, s. 27, excep 1, 

Goods defined, s. 76. 

responsibility of finder of, s 71. 

Government, bond given by order of, s. 74. 
contract with, s. 74, expl. 

Gratuitous bailment, terminated by death of bailor or bailee, s, 162. 

See Zocm. 

Gross misconduct of partner, s 245, cl 6. 

Guaiantee, c^mtiact of, defined, s. 126. 

Hire, bailment for, s. 150, cl, 2. 

Ilor^e, loan of vicious, s. 150, ill. a. 

Horse-racing, agreements connected with, s 30. 

House and furniture, agreement for sale of, s. 85, ill. 

Husband and wife, see Lunatic ; Marriage 
Illegal consideration or object, s 23. 

things, contract containing promises to perfoim, s. 57, 

Illness, undue influence in case of, s 16. cl 2. 

contiact when rendered void by, s. 56, ill e. 

Immorality of consideration or objc‘ct of <in agreement, s. 23. 

Immoveable piopeity, transfer of owneiship of moveable property when sold with, 
* s. 85 

Impairing remedy of surety against principal debtor, s. 139. 

Im lied promise, s. 9. 

in contract of guarantee, s 145. 

Impossible act, agreement to do, s. 56. 

event, contract contingent on, ss. 32, 31, 35, 36. 

Inadequacy of consideration, s. 26, expl. 2. 

Incapacity of partner, s, 254, ol 4. 

Incidents of contracts saved, s. 1. 

Inconvenience caused by non performance, s. 73. 

Incorporated partnerships, s. 266. 
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Increase from goods bailed, s. 1G3. 

Indenmity, contract of, k. 124 

ri£>litp of promisee in contract of, s. 125. 
of suret}*, 8 145. 

to agent against consequences of lawful act, s. 222. 

of acts done in good faith, s. 223. 

Indirect lo«s or damage, s 73 

Inducement of agent or principal to act on belief that principal or agent will bo 
exclusively liable, s. 234. 

of third pel sons io believe that acts were within scope of agent’s 
authority, s. 237. 

Information oht.iiried by agent, consequences of, s 229. 

to be given to partner or Ins representatives, s. 257. 

Injury to per<'Oa or property, consideration or object of contract involving, s. 23» 
to goods when buyei beats loss from, s. 86. 

Insanity of proposer, effect of, s. 6, cl 4. 

of person who has contiMctcd to many, s. 56. 
of principal or agent, s. 201, 

agent’s duty on termination of agency by principal’s, s. 209. 
of paitner, s. 254, cl. 1. 

See Lucid infei val ; Lunatic, 

Insolvency of buyer liefore delivery of goods, s. 9G. 

of buyer, stoppage of goods in transit to, s. 99. 
of principed, s. 201. 
of paitner, s. 254, cl. 2. 

Instalments, payment by, s 79, ill. 

Instruction of principal, agent’s duty to obtain, s. 214. 

Intention of perfomance, promise made without, s. 17, cl 3. 

Interest, pawnee’s right to retain goods pledged for, s 173. 
ratification implied by accept ince of. s. 197, ill. b. 
on loan to trader at rate varying with profits, s. 240. 

Introduction of a new partner, s. 253, cl. 6. 

Joint bailors, s. 165. 

Joint debts of paitnersbip, s. 262. 

Joint liahdities. devolution of, s. 42. 

Joint owner, sale of goods by one, s. 108, expl. 2. 

Joint ownei% bailment by one of several, s. 165. 

Joint promisees, effect of offer to one of sevor.il, s. 38. 

Joint promisors, devolution of their liabilities, s. 42. 

when one may be compelled to peiform, s. 43. 

may compel contribution, s. 43. 
effect of releasing one, s. 44. 

Joint rights, devolution of, s 45. 

Joint Stoek Companies, s. 266. 

Knowledge of proposer’s death or insanity, s. 6, cl 4. 

of loss or damage likely to arise fioin breach of contiacl, s. 73. 

Lapse of time prescribed in pioposal for acceptance, s. 6, cl. 2, 

Latent defect^!, seller when not responsible for, s. 116. 

Law, effect of mistake as to, s. 21. 

consideration or object forbidden by, s. 23. 
partnership business prohibited by, s. 255. 

Lawful consideration, s. 10. 
object, s. 10. 
debt, 8 60. 

eliaiges of finder, s. 169. 
custody of goods, s. 178. 
thing which may be done by agent, s. 188. 

Legal proceedings, agreement in restraint of, s. 28. 
set of promises to do things which are, s. 57- 
branch of alternative promise, s. 58. 
transfer of partner’s interest, s. 254, cl. 3. 

Lender not a partner by advancing money for share of profits, s. 240. 

Liability of surety, s. 128. 
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Liability of co-sureties, s. 146. 

Lien of seller of goods, s 95. 

where pa;} men t is to be made at a future day but no time is fixed for delivery, 
s. 96. 

of seller where payment is to be made at future day, and buyer allows goods to 
remain in seller’s possession, s. 97. 
against subsequent buyer, s. 98. 
of finder of goods, s. 168. 
of bailee, s. 170. 

of bankers, factors, wharfingers, attornies, and police-brokers, s. 171. 
of agent, s. 221. 

Limitation, promise to pay debt barred by, s. 25, ch 3. 

appropriation to payment of debt baired by, ss. 60, 61. 

Limited interest, pledge by person having, s. 179. 

Limited liability, partnership with, s. 266. 

Liquidated damages, s 74. 

Loan of horse which lender knows to be vicious, s. 150, ill. a. 
of thing for use, s. 159. 

to trader on contract that lender shall share profits, s. 240. 

Local extent, s. 1. ^ ^ 

Loss arising from joint promisor^s failure to contribute to performance', s. 43. 
paitnership business cairied on at a, s. 54, cl. 6, s. 254, cl. 6. 
on re-sale borne by buyer, s. 107. 
caused by breach of warranty, s. 117. 
of goods bailed, s. 152. 

and not returned at proper time, bailee’s responsibility forj 
s. 161. 

sustained by agent’s misconduct, s 211. 

Lucid interval, contiact made in, s. 12. 

Lunatic may contiact during lucid inteival, s. 12. 

reimbuisement of person supplying necessaries to, s. 68, ill ct, 

to wife and children of, s. 69* 
ill i, 

cannot be a principal, s. 183. 
may be an agent, s 184. 

See Insanity ; Lucid interval ; Marriage. 

Magic, agreement to discover treasure by, s. 56, ill a. 

Majority, age of, s. 11. 

sale to daughter on attaining, s. 17, ill. b. 

Making thing contracted to be sold, s. 79. 

Management of partnership business, s. 254, cl. 3. 

Manner of expressing acceptance, s. 7. 

of performing promise, s 60. 

Marriage, agreement in restraint of, s. 26. 

lunacy of person conti acting, s. 56, ill 6. 

Material circumstance,” ss. 143, 215. 

“ Mateiial part of the tiansaction,” s. 142. 

‘‘ Materially defective knowledge,” s. 198. 

Measure of damages, s. 73. 

Mental distress, undue influence in case of, s. 16, cl. 2. 

Minor, agreement in restraint to mariiage of, s. 26. 
cannot be a principal, s. 183. 
may be an agent, s. 184. 

Minor partner not personally liable, s. 247, 

his liability on attaining maj’ority, s. 248, 

Misconduct, compensation for consequences of agent’s, s. 21 2*. 
agent guilty of, s. 220. 

See Gross mtsconduct. 

Misleading, s. 18, cl 2. 

Misrepresentation defined, s. 18. 

consent caused by, a, 19. 

invalidity of guarantee obtained by, s. 142* 

of agent, effect of, s. 238. 
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'Miata’ke as to sul)staBC 0 of sxil)ject of agreement, s. 18, ol. 3. 
rendering an agreement void, s. 30. 
aa to law in force in British India, s. 21. 
as to law not in force in Biitish India, s. 21. 
goods left by, s. 70, ill. o. 

responsibility of person to whom payment or delivery has been made by, s.YS* 

See Re-payment Return, 

Mixture of bailor's goods with bailee's goods, ss. 155, 156, 157. 

Moveable property, s. 76. 

agreement for sale of immoveable and, s. 85. 

See Goods. 

Mukhtdr, his agreement to exercise influence, s. 23, cl. j. 
l^atnral affection, agreement made on account of, s. 25, cl 2. 

Necessaries supplied to persons incapable of contracting, s. 68. 

to one person whom an incapable person is legally bound to sup- 
port, s. 68. 

Necessary expenses for purpose of bailment, s. 158. 

incurred by pawnee, s. 173. 

Neglect to give reasonable facilities for performance of promise, s. 67. 

Neglect, compensation for consequences of agent’s, o. 212. 

injury caused by principal's, s. 225, 

of co-partner, s. 250. I 

Negotiable instruments endorsed in blank, unauthorized sale by agent of, s. 237, 
ill. h. 

Non-existent goods, contract for sale of, s. 87. 

Notice of revocation by pioposal, s. 6, cl. 1. 

of intention to claim compensation for non-performance of promise at time 
agreed, s. 55. 

of seller’s claim to stop in transit, s. 104. 

to whom given, s. 105. 
to buyer of intention to re-sell, s. 107. 

of intention to claim compensation for loss caused by breach of warrantji 
s. 118. 

of revocation of continuing guarantee, s. 130. 

or renunciation of agency, s. 206. 
of agent’s want of skill, s. 212. 
to agent, consequences of, s. 229. 
of repudiation of partnership, s. 248. 
of restriction on power of a partner, s. 251, excep. 
of dissolution of partnership, s. 264. 

Object of an agreement when lawful, s. 23. 

Obligation resembling those created by contract, ss. 68 — 72. 
compensation for breach of, s. 73. 
of bailor to disclose faults in goods bailed, s. 150. 
of bailee to return or deliver, s. 160. 
arising from agent's acts, consequences of, s. 22G. 

Offence, -committed by person in possession of goods, or those whom he representi^ 
s. 108. 

goods or documents obtained by, s. 178. 

Offer to perform promise, s. 37. 

conditions which it must fulfil, s, 38. 
to one of several joint promisees, s. 38. 

Old age, undue influence in case of, s. 16, cl. 2. 

Omission specially declared to be fraudulent, s. 17, cL 5. 

Oral guarantee, s^ 126. 

Order of performing reciprocal promises, », 52. 

to warehouseman to transfer goods to purcbaser, s. 90, ill. «« 
for delivery, s. 108, expl. 1. 

pledge, by possessor of, s. 178. 

Ordinary custom of trade, s. 390. 

Ordinary diligence, s. 19, excep. 

Ordinary prudence, ss. 151, 189, 195. 

Ow3ier«hip, m 77, 7% 87. See AchnowUdgmeni. 

* . a 
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Papers, agent’s Hen on, s. 221. 

See Property. 

Part-delivery, s. 78. 

effect of, s. 92. 

Partial exercise of agent’s authority, s. 204. 

particular purpose, absence of implied warranty of fitness for s 115 
lien of bailee, s. 170. ‘ j • * * 

Partner, responsibility of person leading another to suppose him a, s. 245, 
lability of person permitting himself to be represented as, s. 246.* 
liable lor paitnership-debts, s. 249. 

for neglect of fraud of co-partner, s. 250. 
his person to bind co-partners, s. 251. 

Fartners may agree not to carry on hnsineas after dissolution, s. 27, excep. 2, 

non-partneiship business during partnership, s. 27* 
. . excep. 3. r? # 

are ]omt owners of partnership property, s. 253, cl 1 
to shaie equally in the profits, s. 253, cl. 2. 
to contribute equally towards the losses, s. 253, cl. 2. 
their consent to change nature of business, s. 253, el. 5. 

to introduction of a new paitner, s. 253, cl. 6. 
to the retirement of a partner, s. 253, cl. 9, 
their mutual duties, a. 257. 

non-Hability for subsequent obligation of estate of deceased, 

Partnership defined, s. 239. 

contract, anulment or alteration of, s. 252, 
property defined, s. 253, cl. 1. 

Part-payment, s. 78. 

Pawnee defined, s. 172. 

his right of retainer, ss. 173, 174. 

as to extraordinary expenses, s. 175. 
where pawnor makes default , s. 176. 

Pawnor defined, s. 172. 

making default, s. 176. 
his right to redeem, s. 177. 

Pajment^^s^fs"^ alienated interest, s. 179. 

by transfer from one account to another, s. 50. ill. o. 

by set-off, s. 50 ill. h. 

by delivery of goods, s. 50, ill. c. 

by posting letter containing note, s. 50 ill d 

appropriation of, ss. 59, 60, 61. » ' ‘ 

by mistake or undue coercion, s. 72 

to agent when due, s, 219. 

See Appropriation. 

Penal Code, act forbidden by s. 15. 
s. 294 saved, s. 30. 

Performance of conditions of proposal, s. 8. 
of voidable contiact, s. 19. 
of contracts, ss. 40—50. 
when promisor must himself perform, s. 40. 

“ay employ another to perforiB, 

ty .joint promism!s. third person, s. 41. 

Performance of SL^Ts! ^ita 

of reciprocal promises, ss. 51—55. 

not of confrf^nf witb or remitting, s* 63. 

stituted, s. 62 ^ ® altered or for wbich another has been su]^ 
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Place for performance of promise, s. 47. 

where no place fixed for performance, s, 49, 
of delivery of goods sold, s. 94. 

contracted to be sold, s. 94. 

Pledge defined, s. 172. 

of bill of lading to secure specific advance, s. 103. 

Policy, see Public policy . 

brokers, their liens, s. 171. 

Polygamy, s. 56, ill c. 

Possession, contract to sell and deliver at future day, goods not in seller’s, s, 88. 

Bee Trade, 

Post, communication of proposal by, s. 4, ill. a. 

of acceptance by, s. 4, ill. c/, s. 5, ill. 

Postponement of payment, a. 78. 

of delivery, s. 78. 
of payment and delivery, s. 78. 

Presumption that person in possession had no right to sell goods, s. 108. 
in case of advances by p.uvnee, s. 174. 

of pledge by possessor of goods, s. 178. 
of existence of contract enabling agent to personally enforce coniractSy 
s. 230. 

pretended biddings, s. 123. 

agent, liability of, s. 235. 

not entitled to performance of contract, s. 236. 

Price, ascertainment of, s. 81. 

not fixed by contract, determination of, s. 89. 
lien for, as. 95, 96, 97, 98. 

Principal defined, s. 182. 

who may be, s 183. 

notice to, of riglit to stop, s. 105. 

when he may revoke agent’s authority, ss. 202, 203. 

how far he may revoke authority partly exeicisod, s, 204. 

bound when agent exceeds authority, s. 227. 
not bound when excess of agent’s authority is not separable, s. 228. 
inducing belief that agent’s unauthorized acts were authorized, s. 237. 
debtor defined, s. 126. 

surety may recover payments on behalf of, s. 43, expl. 

Profession, agreement restraining exercise of, s. 27. 

Profit on resale, seller entitled to, s. 107. 
from goods bailed, s. 163. 
gained by agent’s misconduct, s. 211. 

Profits of bubiness, receipt of portion of, in consideration of sale of good-will, s. 244. 
made in business carried on by partner, and interfering with that of firm, 
s. 259. 

Prohibition of partnership business, s, 255. 

Promise defined, s. 2, cl. h. 

consideration for, s. 2, cl. d. 
when express, s. 9. 
when implied, s. 9. 

made without intention of performance, s. 17, cl. 3. 
to compensate for something done for promisor, s. 25, cL 2. 
to pay debt barred by limitation, s. 25. 

time for performing, where no time specified and no application to be made, 
s. 46. 

where time specified, but no application to be made, 
s. 46. 

place for performing, ss. 47, 49. 
application for performance of, s, 48. 
alternative, s, 58. 

extension of time for performing, s. 63. 
to give time to principal debtor, s. 135. 

Bee Acceptance; Disability ; Implied promise ; Performance ; Proposal f 
Mectprocal promises ; Satisfaction, 
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Promisee define(J, s. 2, cl. e. 

may dispense with or remit performance of promise s. 63 
may extend time for performance of promise, s. 63.’ 
may accept satisfaction instead of perfoi manoe of promise s 63 
neglertmg or lefusing reasonable facilities for peiformance ‘of promise, 

. in contract of indemnity, his rights, s. 125. 

Promisor defined, s 2 , cl. c. , • 

Proper place for making offer of performance, s. 38, 
for applying’ for peiformance, s. 48. 
time for making offer of performance, s. 38. 
for applying for perfoimanoe, s 48, 

Proper accounts, s 213. 

Pioperty in goods sold, when it passes, s. 78. 
of principal, agent’s hen on, s. 211. 

i'Joposal P«i|oiming conditions receiving consideration, s. S. 

when accepted becomes a promise, s. 2, cl. b, 
when communicated, s. 3. 
when accepted, s. 3. 
when re-v oked, s 3. 

communication of, when complete, s 4 
revocation of, s. 6. r j • 

how revoked, s. 6. 
how conveited into a piomise, s. 7. 

^ See Acceptance, 

;rrosecution, agreement to drop. s. 23. ill f. 

Provisions, wairanty on sale of, s. 111. 

Public duty, bond for peifoimance of, s 74. 

notice of repudiation of paitneiship, s. 248. 

01 dissolution of paitnership, s. 264. 

P icy, consideration or object of agieenient opposed to- s 9^ 

Q'g^icement to obtain employment in, s 23 ill f 
LificationfX'fo^^ employment of; s. &. 

may be express or implied, s. 197. 
knowledge requisite to valid, s. 198. 

Of unauthonzed act forming part of transaction, s. 199. 

which if done with authority would have sabfeete4 
National judgment, s. 12 “ damages, s. 200- 

leSaMe S’ 51. 

J^easonaoie compensation, s 74 . 

diligence, ss. 66, 105, 169, 212, 214. 

P®ifop*'’ance of promise, s. 67. 

manners ?'; cT 2 
notice, ss. 176, 20*6. 

oppmtunity, s. 38, els. 2 and 3. 
place, s, 49. 

P^^^P®’’® interest, s 209- 
time foi accepting proposal, s. 6. 
lor reselling, s. 107. 

liecipfocal ptomkes deS,“^ s. 118- 

performance ai, ss. 51—57, 

‘ wW +1^®^ j*’® simultaneously performed s. 51 
Becogwticn of title of sSeqneRttyer^s.ls? ®' 53. 
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Becogtiizance, s. 74, expl. 

Be-deliveiy to bailor without title, s. 166. 

Kedemption of goods pledged, s. 177. 

Befusal to accept oEer of performance, s. 38. 
to perform promise, s. 39. 

wholly, 8. 39, » 

to give reasonable facilities for performance of promise, s. 67. 
to accept when goods not ordered are sent with goods ordered, s. 119. 
goods sold, s 120. 

to pay lawful charges of finder, s 169. 

Eegistration of documents, law relating to, saved, s. 10. 

of written agreement without consideration, s. 25, cl. 1. 

Begulations saved, s. 1. 

Beimbursement of person supplying necessaries to incapable person, to one whom 

he is bound to support, s. 68. 
paying money due by another, b. 69. 

Belease of one joint-promisor, s. 44. 

of principal debtor discharges surety, s. 134. 
of one co-surcty, efiEecl of, s. 138. 

Kemission of performance of promise, s. 63. 

Beipole loss or damage, s 73. 

Bemuneration, partner not entitled to, s. 264, cl. 4. 

Benunciation, of agency, s. 201. 

compensation for, s. 205. 
notice of, s. 206. 

may be expressed or implied, s. 207. 

Eepayment by person to whom money has been paid by mistake or under coercion, 
s. 72. 

Bepeal of enactments, s. 1. 

Bepresentatives of promisor, when bound by promise, s. 37. 

when they may employ another to perform promise, 
s. 40. 

of deceased joint-promisors, s. 42. 

joint-piomisee, s. 45. 
or insane principal, s. 209. 
partner, property left in business by, s. 241. 
of partner may apply to Court to wind-up, s. 265, 

Bepudiation of agent’s transaction on his own account, s. 215. 

of partnership by minor, s. 248. 

Besale of goods on buyer’s failure to perform, &. 107. 

[• Bescission of a contiact, s. 62. 

- of voidable contract, s. 64. 

communication or revocation of, s. 66. 
of contract, compensation to person rightfully rescinding, s. 75. 

on failure of buyer to pa 3 ^ puce at time fixed, s. 121. 
Besponsibility of agent for sub agent, ss 192, 193. 

Bestoration by person rescinding voidable contract, s. 64. 

of advantage received under void agreement or contract becoming void, 
s. 66. 

of goods lent gratuitously, s. 159. 

Bestraint of marriage, s. 26 

of exercise of trade, &c., s. 27. 
of legal proceedings, s. 28. 

Betainer of goods by seller, s. 96. 

agent’s right of, s. 217. 

Betirement of a partner, s. 253, ols. 8. 9. 

Betiring partner, property left in business by, s. 241. 

Eeturn by person to whom anything has been delivered by mistake or under coercion, 
s. 72. ’ 

of goods bailed, s. 160. 

Eevenue, sale for ai rears of, s. 28, ill. i. 

Revocation of proposals and acceptances, ss. 3 and 5. 
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Bevocation when completoly communicated, s. 4, 

of rescission of voidable contract, s, 66. 
of authoiity, s. 201- 
compensation for, s. 205. 
notice of, s, 206. 

may be expressed oi’ implied, s. 207. 
of continuing guarantee, s. 2G0. 

by change in hrm, B, 260. 

Eeward, finder of goods may sue for, s. 160. 

Bight of stoppage in transit, continuance of, s. 101. 

cessation of, on assignment by buyer of document showing title,, 

s. 102. ^ 

Bisk in separating goods ordered from goods not ordered, s. 111), 

faults in goods bailed exposing bailee to, s. 150. . 

Sale of good-will, s. 27. 

for illegal purpose, s. 57. * 

defined, s. 77. 

how ejected, s. 78. 

on credit, s. 78, ills, c and d, 

of immoveable and moveable propei'ty, b. 85. 

of non-existent goods, s. 87. 

by one joint-owner, s. 108. 

by sample, s. 112. 

breach of contract of, s. 120. 

by finder of goods, s. 169. 

of thing pledged, s. 176. 

Bqq ApiolicciUon ; Auction; Buyer; Conceedment ; Delivery; Denomination} 
Destruction; Earnest; Examination; Finidilnrj ; Gamhlhuj-houhe ; In- 
solvency; Latent defects ; Licn ; Loss; Majority; Mahng ; Moveable 
property; Negotiable instruments ; Notice; Order; Pari-pai,/nent ; Pay- 
ment; Place; Possession; Postponement; Presumption; Price; Pro- 
fit ; Property ; Puffers ; Recognition ; Refusal ; Re-sale ; 8Mp ; War- 
ranty ; Weighment. 

Sample, warranty on sale of goods by, s. 112. 

Satisfaction instead of performance of promise, s. 63. 

^ Securities, surety’s right to benefit of creditor’s s. 141. 

Separate debts of partner, payment of, s. 262. 

property of partner, application of, s. 262 
Separation of goods ordeied from goods not ordered, s. 119- 
Servant remunerated by share of profits, not a partner, s. 242. 

Set of promises, s. 2, cl, e. 

Set-off, performance of promise by, s. 50. 

Ship, “ to be rigged and fitted,” sale of, s. 80, ill. 

putting goods sold on board purchaser’s, s. 90, ill. h, 
joint owners of, not partners, s. 239, ill. c. 

Short title, s. 1, 

Signature of promise to pay debt barred by limitation, s. 25. 

Silence, when fraud, s. 17, expl. 

guarantee obtained by keeping, s. 143. 

See Concealment. 

Skill required from agent, s. 212. 

See Want of skill. 

Smuggled goods, contiact to deliver, s. 58, ill. 

Solicitor, bill drawn without authority by one of a firm of, s. 25, ill 5. 

Spund mind, s. 12, 

Specific performance of contract to refer to arbitration, s. 28, excep. 1. 

pm^pose, wteanty on sale of goods ordered for a, s. 114. 

Stakes, smt for, s. 30. 

State in which buyer is to take goods, sale where seller is to put Into, s. SO. 

Statutes saved, s. 1. r j 

Stolen property, purchase ofr, in good faith, s. 108, ill. a. 
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Stoppage in transit, m. 99 and 106. 

continuance of, s. 106. 
cessation of, s. 102. 
how effected, s. 104. 
right of seller on, s. 106. 
re-sale after, s 107. 
of re-deliveiy of goods bailed, s. 1G7. 

Sub-agent, when agent may employ, s. 190. 
defined, s. 191. 

when he represents principal, s. 192. 
agent’s responsibility for act of, s. 192. 
responsible to ageni, s. 192. 
when responsible to principal, s 192. 
appointed without authority, s. 193. 
termination of his authority, s 210. 

Subsequent advances by pawnee, s. 174. 

Substitution of one contract for another, s. 62. 

Suggestion of what is not true, s. 17, cl. 1. 

Support, obligation to, s. 68. 

Surety defined, s. 126. 

liability of, s. 128. 

bis rights on payment or performance, s. 140. 
his .right to benefit of creditors’ securities s, 141. 
against principal debtor, s. 43, expl., s 146. 

Telegram, revocation of pioposal or acceptance by, s. 4, ill. <?. 

Tender, s. 78. 

Termination of agency, s. 201. 

where agent has an interest, s. 202. 
when it takes cfilect, s. 208. 

I by principal’s death or insanity, s. 209. 

[ of sub-agent’s authority, s, 210. 

I Time when proposal may be revoked, s. 5. 

when acceptance may be revoked, s. 5. 
when proposal is revoked by lapse of, s. 6, cl. 2. 
for performance, ss. 46, 47, 48, 50. 

where no time specified and no application to be made, s. 46. 
where time is specified and no application to be made, s. 47. 
prescribed or sanctioned by promisee, s. 50. 
of the essence of the contract, s. 55. 

Time failure to perform where time is essential, s. 55. 

is not essential, s 55. 
of payment arriving before delivery of goods, s. 96, 
failuie to pay price at fixed, s. 121. 

to principal debtor, surety when discharged by contract to give, s. 135. 

when surety not discharged, s. 136. 
for retiring from partnership, s. 254, els. 8, 9. 

Title given by seller of goods to buyer, s 108. 

seller when responsible for badness of, s. 109. 

Tra,^e, saving of usages and customs of, s. 1. 
agreement is restraint of, s. 27. 
custom of, s. 110. 

Transfer of ownership by sale, s. 77. 

to third person of partner’s interest, s. 254, cL 3. 

Transit, goods when deemed to be in, s. 100. 

Transmission of cgmunication of revocation, s. 4. 

Trouble in separating goods ordered from goods not ordered, s. 119. 
Unautliorized act, ratification of s, 199. 

Uncertain future event, contract contingent on the happening of, s. 32, 

on the non-happening of, s, 33. 

Uncertainty, agreements void for s. 29. 

Undisclosed principal, s. 230, cl. 2. 

agent, rights of parties to contracts made by, s. 23U 
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Unlawful detaining of property, s. 15. 

threatening to detain property, s. 15. 
object or consideration, a. 23, 
act, contract to do, s. 66. 

Undue influence defined, s. 16. 

consist caused by, s. 19. 

Unqualified acceptance, s. 7. 

Unsoundness, s. 17, ill. a. 

Usage of trade, saved, s. 1. 

Usual course of things, s. 73. 

hours of business, ss. 47, 48. 

Valuable consideration, s. 102. 

Value of subject-niatter, erroneous opinion as to, s. 20. 

Variance in terms of contract, discharge of surety by, s. 133. 

Void agreement defined, s. 2, cl. y, and see s. 57. 

when consideration or object unlawful in part, s, 24. 
when made without consideration, s. 25. 

Void contract defined, s. 2, cl j. 

Voidable contract defined, s. 2, cl. L 

where consent is caused by coercion, &c., s. 19. 
when one party prevents the other from performing reciprocal 
promise, s. 53. 

communication or revocation or rescission of, s. 66. 
consequences of rescinding, s 64. 

sale of goods by person possessing them under a, s. 108, expL 3. 
contract of bailment when a, s. 153. 

Wager, agreements by way of, s. 30. 

Want of skill, compensation for consequences of agent’s, s. 212. 

foi injury caused by piincipal's, s. 225. 

War, contract when rendered void by declaration of, s. 56, ill. cJ. 

Warehouse-keeper’s certificate, pledge by possessor of, s. 178. 

certificate, s. 108, expl. 1. 

Warrant for delivery, s. 108, expl. 1. 

pledge by possessor of, s. 178. 

Warranty, ss. 109 — 118. 

established by customs of trade, s, 110. 
on sale of provisions, s. 111. 
by sample, s. 112. 

of goods as being of a certain denomination, s. 113, 
of goods ordered for a specified purpose, s. 114. 
of article of well-known ascertained kind, s. 115. 

Weighment, sale of goods requiring, s. 81, ills, a and 5. 

Wharfinger, delivery to, s. 91. 

Wharfingers, their liens, s. 171. 

Wharfinger's certificate, s. 108. expl. 1. 

pledge by possessor of, s. 178. 

Widow of deceased partner receiving annuity out of profits not a partner, s. 243. 
Wilful wrong, s. 192. 

Winding up private partnership, ss. 263, 265. 

Witnesses, saving of certain laws requiring, s. 10. 

Words, proposal or acceptance made in, s. 9. 

acquiescence in continuance of contract signified by, a, 39. 

■^/iting, saving of certain laws requiring, a, 10. 
agreeijaent made in, s. 25. 
eonthict to refyr to arbitration in, s. 28, exoep. 2. 
gharifite^Med not be in, a, 126. 

Wrong-doers, suits by bailees or bailors against, a. 180. 

Wrongful refusal to sooept goods sold, s. 120. 
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THE INDIAN OATHS’ ACT, 

NO. X. OF 1873. 


Short title. 


liOcal extent. 


Ekcfiveb the G."G.’s Assent on the 8th Apeil 1873. 

An Act to comolidate the Law relating to Judicial Oaths^ and for other 

purposes. 

Whebeas it is expedient to consolidate the law relating to jndicial 
oaths, affirmations, and declarations, and to repeal 
Preamble. relating to official oaths, affirmations, and 

declarations; It is hereby eimcted as follows: — ^ 

L — Preliminary, 

1, This Act may be called “The Indian Oaths* 
Act, 1873:” 

It extends to the whole of British India, and, so far as regards subjects 
of Her Majesty, to the territories of Native Prin- 
ces and States in alliance with Her Majesty. 

2. — \Be 2 Jealed hy Act JJo, XII, of 187 Sll 

3 Nothing herein contained applies to proceedings before Courts 
Saving of certain oaths Martial, or to oaths, affirmations, or declarations 
jand affirmations. prescribed by any law whicb, under the provisions 

of the Indian Councils’ Act, 1861, the Governor-General in Council has not 
power to repeal. 

JJ . — Authority to administer Oaths and Affirmations, 

4. The following Courts and persons are authorized to administer by 
Authority to administer themselves or by an officer empowered by them in 
loaths and affirmations. this behalf, oaths and affirmations in discharge of 

the duties or in exercise of the powers imposed or conferred upon them re- 
spectively by law : — 

{a.) All Courts and persons having by law or consent of parties author- 
ity to receive evidence ; 

ih.) The Commanding Officer of any military station occupied by troops 
In the service of Her Majesty : provided 

(1) that the oath or affirmation be administered within the limits of 

the station, and 

(2) that the oath or affirmation be such as a J ustice of the Peace is 

competent to administer in British India. 

HI, — Persons hy whom Oaths or Affimnations must he made. 

Oaths or affirmations to 5. Oaths or affirmations shall be made by the 

be made by— following persons : — 

(a) all witnesses, that is to say, all persons who may lawfully be exa- 
. ^ mined, or give, or be required to give, evidence 

wx nesses . before any Court or person having by law 

or consent of parties authority to examine such persons or to receive 
evidence : 

(6) interpreters of questions put to, and evi- 
dence given by, witnesses, and 
jurom (c) jurors. 

44 H 


interpreters i 
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Nothing herein ^pni^n^d shall rentier it lawful to administer in a 
criminal proceeding, an oath or affii*mation to the accused person, or neces* 
sary to administer to the official interpreter of any Court, after he has 
entered on the execution of the duties of his office, an oath or affirmation 
that he will faithfully discharge those duties. 

Affirmation by natives or 6- Where the witness, interpreter, or iumv 

by persons objecting to oaths, is a Hindi! or Muhammadan, 
or has an objection to making an oath, 
he shall, instead of making an oath, make an affirmation, 
oftth^^ witness, interpreter, or juror shall make an 

— Forms of Oaths and Affirmations. 

All oaths, and affirmations made under section five shall be adminfe. 
Forms of oaths and afflr- tered according to such forms as the Ilioh Ooni+ 
M from time to time prescribe.* 

nn/i 0 ^“^* are prescribed by the High Court, such oaths 

and affirmations shall be administered according to tlie forms now in use. 

Ponvfivf affirmations administered in the 
fh ^ ^ ^ r Recorder of Rangoon and the Court of Small Causes of Rangoon 

8. If any party to, or witness in, any judicial proceeding, offers to give 

carteTn oalhs * f affirmation in any 

1 . 1 .U • . rorm common amongst, or held binding bv persons 

of the race or persuasion to which he belongs, and not repugnant to 

or decency and not purporting to affect any third personf the Court S If 

toderSd. 

9. If any party to any judicial proceeding offers to he bound by 
Court may ask party or ®«ch oath or solemn affirmation as is mention 

lt^oatb?r?;osed\rp“ Ida rl'" If affirmation I 
posits party. made by the other party to, or by any witness in, 

. .1 1 , . such proceeding, the Court may, if it thinks fit 

ri: IS sr 

made out of Court th. it may be more conveniently 

administer it, and aShor?7?tirto take <=° P™ to 

heswornorkrmedmST^t^^^^^^^^^^ 

HyidencG conclusiyo as 11 * The evidence so given shall ao-airKst 

„ the who off«a to b. S.„d SofSeSTlS 

conclusive proof of the matter stated. 

FiSdur^^?^ oath or sfdemn afflrma- 

eight, he shall not be 
compelled to m ake it, but the Court shall reem?^ 

p. 604 : ffazette, 3rd May 




3mm xr. o^ms. 


^ctX] jcrmmt Oi^fTcs. r 

as part of the proceedings, the nature of the oath or affirmation proposed, the 
facts that he was asked whether he would make it, and that he refused it,, 
together with any reason which he may assign for his refusal. 

V. — Miscellaneous, 

13. ISTo omission* to take any oath or make any affirmation, no suhsti- 

„ tution of any one for any other of them, and no irre- 

not invalidated by omibsion gulanty whatever in the form in which any one of 
of oath or irregularity. them is administered, shall invalidate any proceed- 

ing or render inadmissible any evidence whatever, in or in respect of which 
such omission, substitution, or irregularity took place, or shall affect the 
obligation of a witness to state the truth. 

14, Every person giving evidence on any subject before any Court or 
Persons living evidence person hereby authorized to administer oaths and 

bound to state the truth. affirmations shall be bound to state the truth on 
such subject. t 

A nf VT V Indian Penal Code, sections 178 and 

'of Ts^O, sections 178^ and 181, shall be construed as if, after the word “oath’^ 
181. the words “or affirmation’’ were inserted. 

16. Subject to the provisions of sections three and five, no person ap- 

Official oaths abolished. entering on the 

execution of the duties of his omce, be required to 
make any oath or to make or subscribe any affirmation or declaration what- 


Amendment of Act XLy. 
' of 1860, sections 178 and 
181. 


* This ‘Mncludeb any omission, and is not Imuted to accidental or negligent omissions." — 
Reg. V. Sewa Bhogtat 14 Bang 294 
t See Act XLV. of 1860, s. 191. 



[ 349 3 


THE MARRIED WOMEN'S PROPERTY ACT, 

NO. III. OF 1874. 


EEgEIVBD THE G.-G.’S ASSBKT ON THE 24 tII FEBRUARY 1874. 

An A to explain and amend the law relating to certain Married Women^ 
and for other purposes. 

Whereas it is expedient to make such provision as hereinafter appears 
for the eiijoyment of wages and earnings by women 
married before the first clay of January 1866, and 
for insurances on lives by persons married before or aftei that clay : 

And whereas by the Indian Succession Act, 1865, section four, it is 
enacted that no person shall by marriage acquire any interest in the property 
of the person whom he or she marries, nor become incapable of doing any 
act in respect of his or her own property, which he or she could ha\ e done, 
if unmarried : 

And whereas by force of the said Act all women to whose marriages it 
applies are absolute owners of all property vested in, or acquired by, them, 
and their husbands do not by their marriage acquiie any interest in such 
property, but the said Act does not protect such husbands from liabilities on 
account of the debts of their wives contracted before marriage, and does not 
expressly provide for the enforcement of claims by or against such wives ; 
It is hereby enacted as follows : — 

J. — Preliminary. 

o. . 1. This Act may be called “The Married wo- 

men s Property Act, 1874.” 

2. It extends to the whole of British India, and so far as regards sub- 

, , , , jects of Her Majesty, to the dominions of Piinces 

^ and States in India in alliance with Her Majesty. 

But nothing herein contained applies to any married v omau who at the 
time of her marriage professed the Hindu, Muhammadan, Buddhist, Bikh, or 
Jaina religion, or whose husband, at the time of such marriage, professed 
any of those religions. 

And the Governor-General in Council may from time to time, by order, 
either retrospectively from the passing of this Act or prospectively, exempt 
from the operation of all or any of the provisions of this Act the members 
of any race, sect, or tribe, or part of a race, sect, or tribe, to whom he may 
consider it impossible or inexpedient to apply such provisions. 

The Governor-General in Council may also revoke any such order, but 
not so that the revocation shall have any retrospective effect. 

All orders and revocations under this section shall be published in the 
Ga%ette of India. 

The fourth section of the said Indian Succession Act shall not apply, 
and shall be deemed never to have applied, to any marriage one or both of 
the parties to which professed, at the time of the marriage, the Hindii^ 
Muhammadan, Buddhist, Sikh, or Jaina religion. 

3. — \Bepeahd hy Act No. XI L of 187 6. 1 


J 1 Itfrf 



MABEIED women’s PEOPEKTT. |■J874 

Women’s Wages and Earnings. 

4 The wages and earning, ot any married woman squired or gained 

Sr :Sn.s ”f 1 ““ “j- ™p>» 3 ' 

V V V ment, occupatioB, or trade carried on by her ami 
not by her husband, ™ 

and also any money or other property so acquired by her throuffh tbn 
exercise of any literary, artistic, or scientific skill ^ “ 

perty! investments of such ^^ages, earnings, and pro- 

shall be deemed to be her separate property, and her reeeinfq oi. n 
be good discharges for such wages, earnings! and property * ^ 

Ill.—Inswances by Wives atid Ilusbawk. 

5 . Any married woman may effect a policy of insurance on her own 

Mamed woman may effect behalf and independently of her hnsliaTvl • 
policy of insurance ciatYiP nnrl oil xi , and the 

to of if lo b. ,0 offeMrf, shall „ her »p™rp'4.Sf Slim 0 ?‘ 

tol ™a»„d by „oh polio, ,h.ll be as valid as if mho U"'rlS“ 

6. A pohoy of msmanee effectod by any married man on his own lifo 

heSTiJ' “ ’w '"1 '» ‘k* >»•»•« 

them, shall enure and be deemed to be a trust fM^he^^-. 

of his wife and children, or any of Aem "fecoTd M if ' f 

pressed, and shall not, so long as any oSt ofthe 

.0 .ho ..to .he hnshand, or Jh?S4„%‘r.”p."“ot 4 SS‘ 

the Official Trustee of tL EdeLy in to 

ance was effected is situate, and shah be receiwf^ 

tots oapmssod in the policy, or snob of then. ^ a" if or m” ®' 

respoett allf'hJStan dS,*4pit3'* to?'' f*'"’ Tf ' POeKion in all 

of anysirb.''?:.? r, 

which may have been effected with intent to defraud mtdUo, a 

lY.-Legal Proceedings by mid agaimsl Married Wmmn. 

7. A married woman may maintain o ,*« \ 

Mamed women may take covery of property of yfn 

proceedings. f Jy Pj fW description which, 

1865, or of this Act, is her t Succession Act 

het own name, the Ue remeles botbf • 

persons for the protection and security nf criminal, against all 

i«WWrie<4 awl she shall be liable tf iLf P*'°Perty, as if she were 

such Foperty as she would be Ikhle to’iffr^®*®®’ 

t a.. ^ w if she were unmarried 4 § 


* See BB & 84 Vie., e. a. 
t Uddf a, 10, para. 1. 


$ 88 & 84 Vic*, c, 1, s. 10, para. 2. 

§" iW, e. 11, 


% 
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8. If a married woman (whether married before or after the first E 

Wife’s liability for post- day of January 1866) possesses separate property, I 

nuptial debts and if any person enters into a contract with her | 

with reference to such property, or on the faith that her obligation arising i 

out of such contract will be satisfied out of her separate property, such \ 

person shall be entitled to sue her, and, to the extent of her separate property, J 

to recover against her whatever he might have recovered in such suit had | 

she been unmarried at the date of the contract, and continued unmarried at 5 

the execution of the decree.* 

Provided that nothing herein contained shall affect the liability of 
a husband for debts contracted by his wife’s agency, express or implied, 
or render a married woman liable to arrest or to imprisonment in execu- 
tion of a^decree. 

F. — Husband^ s Liability for Wifds Debts, 

9. A husband married after the thirty-first day of December 1865 
Husband not liable for shall not, by reason only of such marriage be 

wife’s ante-nnptial debts liable to the debts of his wife contracted before 
marriage, but the wife shall be liable to be sued for, and shall, to the extent 
of her separate property, be liable to satisfy such debts as if she had continued 
unmarried if 

Provided that nothing contained in this section shall affect any suit 
instituted before the passing of this Act, nor 
Proviso. invalidate any contract into which a husband may, 

before the passing of this Act, have entered in consideration of his wife’s 
ante-nuptial debts. 

* Atcher v. 8 Beng. 372. f 33 & 34 Vic., c. 93, s. 12. 
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THE INDIAN MAJORITY ACT 


Short title. 


Iiocal extent 


Commencement and opera- 
tion. 


Savings. 


NO. IX. OF 1875. 


Received the G.-G.^s Assent ok the 2kd March 1875. 

An Act to amend the Law respecting the age of Majority, 

Whereas, in the case of persons domiciled in British India, it is expe- 
dient to pi'olong the period of nonnse, and to 
Preamble. attain more nmformity and ceitainty respecting the 

age of majority than now exists , It is hereby enacted as fnllo^’-s — 

1. This Act may be called The Indian 
Short title. Majority Act, 1875 ” 

It extends to the -whole of Br’-*-ish India, and, so far as resfards subjects 
of Her Majesty, to the dominions of Piinccs and 
Local oxten States in India in alliance with Her Majesty , 

Commencement and opera- and it shall comes into force and have effect 

tion. only on the expiration of three months from the 

passing thereof. 

Savings. % Hothing herein contained shall affect — 

{<%) the capacity of any person to act in the following matters 
(namely), — Marriage, Dower, Divorce, and Adoption ; 

(b) the religion or religious rites and usages of any class of Her 
Majesty^s subjects in India, or 

(c) the capacity of any person who, before this Act comes into force, has 
attained majority under the law applicable to him. 

3. Subject as aforesaid, every minor of whose person or property a 
Age of majority of persons guardian has been or shall be appointed by any 

domiciled in El itish India Court of Justice, and every minor under the juris- 
diction of any Court of Wards, shall, notwithstanding an}' thing contained 
in the Indian Succession Act (hfo X. of 1865) or in any other enactment# 
he deemed to have attained his majority when he shall have completed hiS 
age of twenty-one years and not before : 

Subject as aforesaid, every other person domiciled in British India shall 
he deemed to have attained his majority when he shall have completed shall 
age of eighteen years and not before. 

4. In computing the age of any person, the day on which he was born 
Age of majority how com- is to be included as a whole day, and he shall be 

deemed to have attained majority, if he falls within 
the first paragraph of section three, at the beginning of the twenty-first 
anniversary of that day, and if he falls within the second paragraph of 
section three, at the beginning of the eighteenth anniversary of that day# 

45 H 
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IKDUN MAJOEITY. 


Illusimiiom, 

n Mia on the first day of January, 1850, and has a 
British Indian domicile. A guardian of his person is appointed by a Court n? 
Justice. Z attains majority at the first moment of the first day of January 1871 
(6.) Z is born in British India on the twenty-ninth day of Pel)iuaiT'’^1862 ntifl 
has a British Indian domicile. A guardian ol his property is appointed by a Court 
Pehruaiy^ fflajonty at the fii'st moment of the twenty-eighth day of 

•n T &'?t 3ayof January, 1850. He acquires a domicile in 

British India. No guardian is appointed of his peison or pioperty by any Court 
of Justice, nor is he under the juusdiction of any Con it of WaidL Zattam. 
majority at the first momont of the first day of January, 1868, 


THE SPECIFIC RELIEF ACT, 

NO. I. OF 1877. 


Eeceived the G.-G/s Assent on the 7th February 1877. 

An Act to define and amend the Lam relating to certain hinde of 
Specijlc Relief. 

Whereas it is expedient to define and amend the law relating to oertain 
kinds of specific relief obtainable in civil suits ; It 
is hereby enacted as follows : — 


PART I. — Preliminary. 

1 . This Act may be called “ The Specific 
Relief Act, 1877.” 

It extends to the whole of British India, 
except the Scheduled Districts as defined in Act 
No. XIY. of 1874 

And it shall come into force on the first day 
of May 1877. 

day the Acts specified in the schedule hereto an- 
nexed shall be repealed to the extent mentioned in 
its third column. 

3. In this Act, unless there be something re- 
pugnant in the subject or context, — 

‘ obligation ^ includes every duty enforceable 
by law ; 

‘ trust ’ includes every species of express, im- 
plied, or constructive fiduciary ownership : 

‘ trustee ' includes every person holding, ex- 
pressly, by implication, or constructively, a fidu- 
ciary character : 

Illustrations. 

(a.) Z bequeaths land to A, ^ not doubting that he will pay thereout an annuity 
of Bs. 1,000 to B for his life.’ A accepts the bequest. A is a trustee, within the 
meaning of this Act, for B, to the extent of the annuity. 

(5.) A is the legal, medical, or spiritual adviser of B. By availing himself of 
his situation as such adviser, A gain^^ some pecuniary advantage which might other- 
wise have accrued to B. A is a trustee, for B, within the meaning of this Act, of 
Such advantage. 

(o.) A, being B’s hanker, discloses for his own purpose the state of B*s account. 
A is a trustee, within the meaning of this Act, for B, of the benefit gained by him 
by means of disclosure. 

(d.) A, the mortgagee of certain leaseholds, renews the lease in his own name. 
A is a tiwtee, within the meaning of this Act, of the renevved lease, for those in- 
terested in the original lease. 


preamble. 

Short title. 

Local extent. 
Commencement. 

2. On and from 
Repeal of enactments. 

Interpretation-clause. 

‘ obligation,* 

Hrust.’ 

* trustee.* 
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unkntl to to :o-S’r?'‘Sto’or f-’*’ Arm. ^ ^ 

onslr bonght by hiiself when the priS w^ e-’Ods ptevl’ 

f«- 0, a vendor of 

from 0 for the factory. A^s a Wee Sn rTf”? parchased 

the oommiHsion so received ^ meania^ of this Act, for B, of 

r-|»H?s»£ESE!tF 

‘ settlement > means any instrument (other than a will or codicil as de 
‘aettloraenf fined by the Indian Succession Act) whereby the 

moveable or immoyeableprStrSisnoS^^^^^^ in 

And all words occurring in this Act, which arc°dcfintd *Tn'the°lnd°^ 
^Words defined in Contract Contmet Act, 1872, shall be deentd tohaTOthe 
meanings respectively assigned to them by that 


Savings. 


4 Except where it is hereia otherwise ex 
preselp ea.cted, aething la this Aet s3 t 

. .eil‘t° "«'■* •» “ »*P«‘ ■>« M7 .greeareat which is 

^Ta) g>*^ 

ant ; r * ™g P»®suoB oJ certain property" and tlelivetiag it to a claim, 
tion ffdS) * ''“‘r •« “P “« ’»r •« which he is under an obliga. 

Boa St t Sir""® ‘ “'S *“ ’"“Bk ke B »der «. oblige 

by ai aTO/oSSSSrHontS"™* *''' "®“‘ otherwise than 

(e) by appointing a Receiver. 

Preventive roKof. 6^ Specific relief granted under clause o of 

- en- ^/^^Spemfio r.Hef eannot be granted for the 
ere purpose of enforcing a penal law. 

part 11— Of Specific Relief. 

CHAPTER I-Of Recovering Possession of Phopeett. 

(«■) Possessio7i of Immowalh Property. 
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9. I£ any person is dispossessed without his consent of immoveahle 
Suit by dispossessed property otherwise than in due course of law, he or 
of immoveable property. any person claiming through him may, by suit 

instituted within six months from the date of the dispossession, recover pos- 
session thereof, notwithstanding any other title that may be set up in such 
suit. 

Nothing in this section shall bar any person from suing to establish his 
title to such property and to recover possession thereof. 

No suit under this section shall be brought against the Government. 

No appeal shall lie from any order or decree passed in any suit insti- 
tuted under this section, nor shall any review of any such order or decree be 
allowed. 

(5.) Possession of Moveable PTo^erty. 


10. A person entitled to the possession of specific moveable property 
liecovery of specific move- i^ay recover the same in the manner prescribed by 
able property. the Code of Oivil Procedure. 

Explanation 1 . — A tx’usteo may sue under this section for the posses- 
sion of property to the beneficial interest in which the person for whom he is 
trustee is entitled. 

Explanation 2 , — A special or temporary right to the present possession 
of property is sufficient to support a suit under this section. 

Illustrations, 


(a.) A bequeaths land to B for his life, with remainder to 0. A dies. B enters 
on the land, but C, without B’s consent, obtains possession of the title-deeds. B 
may recover them from 0. 

(5.) A pledges certain jewels to B to secure a loan. B disposes of them before 
he is entitled to do so. A, without ha\ ing paid or tendered the amount of the loan, 
sues B for possession of the jewels. The suit should be dismissed as A is not 
entitled to their possession, whatever right he may have to secure their safe custody. 

(c) A receives a letter addressed to him by B. B gets back the letter without 
A’s consent. A has such pioperty therein as entitles him to recover it from B. 

(d ) A deposits books and papers for safe custody with B. B loses them, and 
C finds them, but refuses to deliver them to B when demanded. B may recover 
them from 0, subject to C’s right, if any, under section 168 of the Indian Contract 
Act, 1872, 

(e) A, a warehouse-keeper, is charged with the deliver^’' of certain goods to Z, 
which B takes out of A’s possession. A may sue B for the goods. 


11. Any person having the possession or control of a particular article 
Liability of person in pos- moveable property, of which he is not the owner, 


session, not as owner to de- 
liver to person entitled to 
immediate possession. 


may be compelled specifically to deliver it to the 
person entitled to its immediate possession, in any 


of the following cases 


(«) when the thing claimed is held by the defendant as the agent or 
trustee of the claimant ; 


{h) when compensation in money would not afford the claimant adequate 
relief for the loss of the thing claimed ; 

(c) when it would be extremely difficult to ascertain the actual damage 
caused by its loss ; 

{d) when the possession of the thing claimed has been wrongfully trans- 
ferred from the claimant. 


IUustmfio7ts 


clause a— A, proceeding to Europe, leaves his furniture in charge of B as 
his agent dtiringhis absence. B, without A’s authority, pledges the furniture to 0, 
and 0, knowing that be had no right to pledge the furniture, advertises it for sale. 
0 may be compelled to deliver the furniture to A, for he holds it as A’s trustee. 
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of clause 5.— Z has got possession of an idol belonmn^ to A*s famUio- j » 

which A IS the proper custodian. 2 may bo compelled f deliver A ^ 

of clause c.-— A is entitled to a picture by a dead-painter and a c * 
China vases. B has possession of them. The articles are of too sdoLFa nK ^ 
to bear an ascertainable market-value. B may be compelled to deUver tL^to A?* 


CHAPTEE II— Op the Specific Pbrfoemance op Oonteacts. 
(a.) Contracts which, may he specifically enforced. 


12. Except as otherwise provided in this chapter, the specific ner 


formance i 


the Court, he enforced — 

bo i. i. the p.rf„™„e,, 

(6) when there exists no Standard for ascertainina the actnnl tiov., 
caused by the non-performance of the act agreed to be done° damage 

(c) when the act agreed to be done is such that pecuniary compensation 
for Its non-performance would not afford adequate relief • or ^ P®“sation 

(d) when it is probable that pecuniary compensation cannot be sot for 

the non-performance of the act agreed to be done. ^ 

Explanation . — Unless and until the contrary is proved the Ponni- i, n 
presume that the breach of a contract to transfer iumSe nrouTrJv 
not be adequately relieved by compensation in money, and that the W? h' 
of a contract to transfer moveable property can be thus relieved! ^ ^ * 


Illustrations 


the SrauTblfaSrou <>* 

and two rare China vas^a® A may compelTsnLiLln'’ by a dead-painter 

for there is no standard for asoertainin°-^the lonf?! perform this contract, 

by its non-performance ‘be actual damage which would be caus^ 

<«- 1,™. b,-. 

money. ^ > le nouse to him, he paying the purchase- 

Act Idwi'poration '* il^ 

maintenance of this road, and also to concifFnpf^n annual sum towaids the 

the contract. Z is entitled to tK*a SKlmg and a wharf as specified in 
interest in its pe. formance specifically enforced, for 1? 

the Couit may appoint i nmnAr m ately compensated for by money ;^a 

archway, road^XrLd vS. superintend the construction ^ofl 

of a particukfVescnJtio^ Vrefi'sel'fo 0 ^^’ ? ^ilway-sharel 

specifically to perfoim this anTPpmpnt -f the sale. B may compel A 

not always to be had in the mfrket and their^ no? bmited in numbw and 

Of a shareholder, which cannot otherwL hTpSied^ 


( ‘ 


^SpSvSy^i^lnisSed^bv th a Indian Trust Aqt) m to the 

In Council, the tieuAmto 

^ Oentoal Provinces, Ooorg, and ^ Chief Connais^n0ra of Oudk t 

1882ise*ton4edtooihli^i^^e^^^^ tlTeaid 
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A contracts with B to paint a picture for B, who agrees to pay therefor 
Rs. 1,000. The picture is painted. B is entitled to have it delivered to him on 
payment or tender of the Rs. 1,000. 

of clause d. — A transfers without endorsement, but for valuable consideration, 
a promissoiy note to B. A becomes insolvent, and 0 is appointed his assignee. B 
may compel C to endorse the note, for C has succeeded to A’s liabilities, and a decree 
for pecuniary compensation for not endorsing the note would be fruitless, 

13. Notwithstanding anything contained iu section 56 of the Indian 
Contracts of which the Contract Act, a contract is not wholly impossible 

subject has partially ceased of performance because a portion of its subject- 
to exist. matter, existing at its date, has ceased to exist at 

the time of the performance. 

Illustrations, 

(a*) A contracts to sell a house to B for a Idkh of rupees. The day after the 
contract is made, the house is destroyed by a C 3 mlone. B may be compelled to 
perform his part of the contract by paying the purchase-money. 

(&.) In consideration of a sum of money payable by B, A contracts to grant an 
annuity to B for B’s life. The day after the contract has been made, B is thrown 
from his horse and killed. B’s representative may be compelled to pay the pur- 
chase-money. 

14. Where a party to a contract is unable to perform the whole of his 
Specificperformanoeofpart part of it, but the part which must be left unper- 

of contract where part un- formed bears only a small proportion to the whole 
performed is small. value, and admits of compensation in money, 

the Court may, at the suit of either party, direct the specific perfoTmance of 
'SO much of the contract as can be performed, and award compensation iu 
money for the deficiency. 

Illustrations. 

* (a.) A contracts to sell to B a piece of land consisting of 100 bighds. It tmm 

out that 98 bighas of the land belong to A, and the two remaining bighas to a 
stranger, wbo refuses to part with them. The two bighas are necessary for the 
use or enjoyment of the 98 bighas, nor so important for such use or enjoyment that 
the loss of them may not be made good in money. A may be diroctod at the suit 
of B to convey to B the 98 bighas, and to make compensation to him for not con- 
veying the two remaining bighas ; or B may be directed, at the suit of A, to pay to 
A, on receiving the conveyance and possession of the land, the stipulated purchase- 
money, less a Slim awarded as compensation for the deficiency, 

(Z>.) In a contract for the sale and purchase of a house and lands for two Mkhs 
of rupees, it is agreed that part of the furniture should be taken at a valuation. 
The Court may direct specific performance of the contract notwithstanding the 
jpartles are unable to agree as to the valuation of the furniture, and may either have 

furniture valued in the suit and include it in the decree for specific perform- 
or may confine its decree to the house. 

15. Where a party to a contract is unable to perform the whole of his 
Speeifio perfomanoe of part of it, and the part which must be left un- 

part of contract where part performed forms a considerable portion of the 
unperformed is large. whole, Or does not admit of compensation in money, 

he is not entitled to obtain a decree for specific performance. But the Court 
may, at the suit of the other party, direct the party in default to perform 
specifically so much of his part of the contract as he can perform, provided 
that the plaintiff relinquishes all claim to further performance, and all right 
'"to coihpenSation, either for the deficiency, or for the loss or damage sustained 
, by htm through the default of the defendant. 
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t A® ^ ^ P’®°® '“*1 consisting’ of 100 biVhas Tf tn 

ont that 60 bights of the land belong to A, and the other 50 bio-has o J' ‘ 
who lefuses to part with them. A cannot obtain a decree a°ainst B 
perfoimance of the contract; but if B is willing to nav the nriea ®Pcc»fio 

to take the 50 bighds which belong to A, waivnio- all right to coiiinor'^t^^™’ ®'°'l 

(b.) A contracts to sell to B an estate with a house and garden for a lAH, e 
rupees. The garden is impoitant for the enjoyment of the housi It tmi? 
that A IS unable to convey the gaiden. A cannot obtain a dcciee against B for 
specific perfomanee of the contract; but if B is willing to pay the nrlo 
upon and to take the estate and house without the garden! iiivL^aM^f 
compensation either for the deficiency or for loss sustained by him tlirouiih V> 

r]:;‘m:;;tt/t%u"rc;rst^^ ^ 4^ 

16 . When a part of a contract which, taken by itself, can and ought to 
Specific performance of in- he specifically porforiiiod, .stands on a sonnroft ! j 
dependent part of contract. independent fooling from another mrt Tff 
contract which cannot or ought not to be specifically performed 
may direct specific performance of the fornim- part. ^ ^ 

Bar in other cases of speci- 17 . The Court shall not direct the snecific 

fic performance of part of PSrfonn^iiipp nf -o n-P n ^ j. ^P“Cin.o 

contract. ^ peiioi malice or a pait of a contract except in cases 

coming under one or other of the three last preced ' 
liig sections. ^ 

IS. Where a person contracts to sell or let certain property, havino , 

ter) has the following rights^! ^ ^ ' 

_ (a) if the vendor or lessor has, subsequently to the sale or loo« , i 
qnired any interest m the property the niivolioc<,v L. i lease, ao* ^ 

to make good the contractLt of such iiLrest ' 

kr “r i 

pr,pS,iro,^i;Tfarfr.“„,*°„„f; property, fata, 

a/v„5o, ta iS IS s;jSsris.dSrfrffa 1 «i 

him to redeem the mort-ra^e and to oht^ !” ’ ^ i^^ay compel 

(^) where the .eLZrt Lstr sues for mortgagee; 

tract, and the suit is dismissed on ®°“- 

tot"o1 thitif andl^^^^^ f -y) 

a. »fae.t 0, th. i„ th p“ ‘plTii St 

,p..i;..SrttSSr‘'.£Stopl‘'° t”."”*;”.”* * »*i 

tion in certain eases. ' arlrli+' + ^or its breach, either in 

addition to, or in substitution for, such perform- 

not that 

Eot to be granted, but there is 


specific performance ought 


heen ^oren Vt^e'd™^^^^ ^1^^’“ i has 

1. g»i«. p., fcp i. i, . 
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that some compensation for breach of the contract should also be made to 
the plaintiff, it shall award him such compensation accordingly. 

Compensation awarded under this section may be assessed in such man- 
ner as the Court may direct. 

Explanation. — ^The circumstance that the contract has become incap- 
able of specific performance not preclude the Court from exercising the 
iurisdiction conferred by this section, 

♦ Illustrations 

of the second paragraph : — A contracts to sell a hundred maunds of rice to B 
B brings a suit to compel A to perform the contiact or to pay compensation. The 
Court is of opinion that A has made a valid contract, and broken it, without excuse, 
to the injury of B, but that specific performance is not the pio'per remedy. It shall 
award to B such compensation as it deems just 

of the third paragraph : — A contracts with B to sell him a house for Es. 1,00D, 
the price to be paid and the possession given on the 1st January 1877. A fails to 
perform his part of the contract, and B brings his suit for specific performance and 
compensation, which is decided in his favour on the Isi Januaiy 1878. The decree 
may, besides ordering specific performance, award to B compensation for any loss 
which he has sustained by A’s refusal, 

of the explanation ; — A, a purchaser, sues B, his vendor, for specific perform- 
ance of a contract for the sale of a patent. Befoie the hearing of the suit, the 
patent expires. The Court may award A compensation for the non-performance 
of the contract, and may, if necessary, amend the plaint for that purpose. 

A sues for the specific performance of a lesolution passed by the directors of 
a public company, under which he was entitled to have a certain number of shares 
allotted to him, and for compensation for the non-performance of the resolution. 
All the shaies had been allotted before the institution of the suit. The Court may, 
undei this section, award A compensation for the non-performance. 

20 . A contract, otherwise proper to he specifically enforced, may be 
Liquidation of damages not thus enforced, though a sum be named in it as the 
a bar to^specific performance, amount to be paid in case of its breach, and the 
party in default is willing to pay the same. 

Illustration. 

A contracts to grant B an underlease of property held by A under C, and that 
he will apply to 0 for a license necessary to the validity of the underlease, and 
that, if the license is not procured, A will pay B Rs. 10,00*0. A refuses to apply 
for the license, and offeis to pay B the Es. 10,000. B is nevertheless entitled to 
have the contract specifically enforced if C consents to give the license. 

(Jb.) Contracts which cannot he specifically enforced. 

Contracts not specifically 21. The following contracts cannot be speci- 

enforceable. fically enforced : — 

» ^ (a) a contract for the non-performance of which compensation in money 

-V is adequate relief ; 

ihp^ contract which runs into such minute or numerous details, or 
which is so dependent on the personal qualifications or volition, 
of the parties, or otherwise from its nature is such, that the 
Court cannot enforce specific performance of its material terras ; 

(c) a contract the terms of which the Court cannot find with reasonable 
certainty ; 

{d) a contract which is in its nature revocable ; 

(«) a contract made by trustees either in excess of their powers or in 
breach of their trust . 

{/) ^ contract made by or on behalf of a corporation or public com 
pany created for special purposes, or by the promoteis of such 
company, which is in excess of its powers ; 
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(g) a contract the performance of which involves the performance of a 

continuous duty extending over a longer period than three veara 
from its date ; j' 

(h) a contract of which a material part of the subject-matter, supposed 

by both parties to exist, has before it has been made, ceased to 

And, save as provided by the Code of Civil Procedure, no contract tn 
refer a controversy to arbitration shall be specifically enforced ; but if auv 
person who has made such a contract, and has refused to perform it sues in 
respect of any subject which he has contracted to refer, the existence of such 
contract shall bar the suit 

Illustrations 

to a.-A contracts to sell, and B bontraots to buy, a lakh of rupees in the four 
per cent, loan of the Government of India : ^ 

per ^ contracts to buy, 40 chests of Indigo at Es. 1,000 

In consideration of certain property having been transferred bj' A to B B eon 
drafts to &mouDt “ 

<0 u contracts cannot be specifically enforced, for in the first and 

second both A and B, and in the third A, would" be reimbursed by oou^font 

to 5.— A contracts to render personal service to B : 

A Conti acts to employ B on personal service j 

awtlior contracts with B, a publisher, lo’complete a literary work, 

B cannot enforce specific performance of these contracts: 

B’s business at the amount of a valuation to be made bv two 
\alu6rs, one to be named by A, and the other bv R A 'md R notv i 
but before the valuation is made, A instructs his valuer not to proceed ; ^ 

entered into in Calcutta between A tho owner of a shin 
»’ agreed that the ship shall proceed to RangOM and tl p?e' 

irrLl London, freight to be pafd one-thii-d on 

arrival at Rangoon, and two-thirds on delivery of the cargo in Lomlou’: 

R win contract that, in consideration of annual advances to ho made bv A 

he wfil painTa picture ?or B : '>000 to be paid to him by\ 
tend.^ B to execute certain works which the Court cannot superin- 

require anpply B with all the goods of a certain class which B may 

term^t"r8pecffierrent®-ifSdr^^^^ ® f 

is held to have so muoh^ertaintt that 1.^'^®°'“ J • handsomely decorated," even if it 
A contracts to mar^f b! ^ ^ compensation can be recovered for its breach : 

he specifically enforced. 

accommodation therefor the sale^^nf hio ee*^^’’acts with B to give him 

appliances. A refuses to perform biq n to furnish him with the necessary 

anS not for specifirperformance thl Lor compensation, 

appliances being nndefiiaed. ’ amount and nature of the accommodation and 

sot fpeoayitg ^the^nration'of ^ partners in a certain business, the contract 
ipecifioally peitprmed for if partnership. This contract cannot fa» 

dissolve tfie parCip. ’ ^ performed, either A or B might at om» 
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to e . — A is a frn«!tee of Lind with power to lease it for seven years. He enters 
into a contract with B to grant a lease of the land for seven years, with a covenant 
to renew the lease at the expiry of the term. This contract cannot be specifically 
enforced. 

The directors of a company have penver to sell the concern with the sanction of 
a general meeting of the shareholders. They contract to sell it without any such 
sanction. This contract cannot he specifically enforced. 

Two trustees, A and B, empowered to sell trust-property worth a lakh of 
rupees, contract to sell it to 0 for Es. 30,000. The contract is so disadvantageous 
as to be a breach of trust. C cannot enfoice its specific performance. 

The promoters of a company for working mines contiact that the company, 
when formed, shall parch ise certain mineral propeit 3 ^ Thej' take no proper pre- 
cautions to ascertain the value of such property, and in fact agree to pay an extra- 
vagant price therefor. They also stipulate that the vendors, shall give them a bonus 
out of tlie purchase -money. This contract cannot be specifically enforced. 

iof . — A company, existing for the sole purpose of making and working a rail- 
way, contracts for the purchase of a piece of Lind for the purpose of erecting a 
cotton-mill thereon. This contract cannot be specifically enforced. 

to g. — -A contracts to let for twenty-one years to B the right to use such part of 
a certain railway made hy A as was upon B’s land, and that B should have a right of 
running carriages over the whole line on certain terms, and might require A to sup- 
ply the necessary engine-power, and that A should, during the term, keep the whole 
railway in good repair. Specific performance of this contract must be refused to B. 

to k . — A contracts to pay an annuity to B for the lives of C and D. It turns 
out that, at the date of the contract, 0, though supposed by A and B to be alive, 
was dead. The contract cannot be specifically performed. 

(c.) Of the Discretion of the Court 

22 . The jurisdiction to decree specific performance is discretionary, and 
Discretion as to decreeing the Court is not bound to grant such relief merely 
specific performance. because it is lawful to do so ; but the discretion of 

the Court is not arbitrary, but sound and reasonable, guided by judicial 
principles, and capable of correction by a Court of appeal. 

The following are cases in which the Court may properly exercise a dis- 
cretion not to decree specific performance : — 

I. Where the circumstances under which the contract is made are such 
as to give the plaintiff an unfair advantage over the defendant, though there ^ 
may be no fraud or misrepresentation on the plaintiff’s part. 

Ilhutrations, 

(a,) A, a tenant for life of certain property, assigns bis interest therein to B. 
C contracts to buy, and B contracts to sell, that inteiest. Before the contract is 
completed, A receives a moital injury, from the effects of which he dies the day 
after the contract is executed. If B and C were e<j rally ignorant or equally aware 
of. the fact, B is entitled to specific peiform.mce of the contract. If B knew the 
fact, and 0 did not, specific performance of the contract should be refused to B. 

(Z).) A contracts to sell to B the interest of C in certain stock-in-trade. It is 
.stipulated that the sale shall stand good, even though it should turn out tliat C’s in- 
terest is worth nothing. In fact, the value of O’s interest depends on the result of 
certain partnership-accounts, on which he is heavily in debt to his partners. This 
indebtedness is known to A, but not to B. Specific performance of the contiaofe 
should be refused to A. 

(c.) A contracts sell, and B contracts to buy, certain land. To protect the 
land from floods, it is necessary for its owner to maintain an expensive embank- 
ment. B does not know of this circumstance, and A conceals it from him. Specific 
performance of the contract should be refused to A. 

(d) A’s property is put up to auction. B requests 0, A’s attorney, to bid for 
him. 0 does this inadvertently and in good faith. The persons present seeing the 
yei;>dor’s attorney bidding, think that he is a mere puffer, and cease to compete. The 
lot is knocked down to B at a low price. Specific performance of the contract 
should be refused to B. 
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II, Where the performance of the contract wonW involve some hard- 
ship on the defendant which he did not foresee, whereas its non-performance 
would involve no such hardship on the plaintiff. 

Illustrations, 

(e.) A is entitled to some land under his father's will on condition that, if he 
sells it within twenty-five years, half the purchase-money shall go to B. A, for- 
getting the condition, contracts, before the expiration of the twenty-five years, tq- 
sell the land to 0. Here the enforcement of the contract would operate so harshlyi 
on A that the Court will not compel its specific performance in favour of 0, 1 

(/.) A and B, trustees, join their beneficiary, C, in a contract to sell the trnst-| 
estate to D, and personally agree to exonerate the estate from heavy incumbrances t(» 
which it is subject. The purchase-money is not nearly enough to discharge thoh« 
incumbrances, though at the date of the contract the vendors believed it to be| 
sufficient. Specific performance of the contract should be refused to D. J 

(g,) A, the owner of an estate, contracts to sell it to B, and stipulates that hel 
A, shall not be obliged to define its boundary. The estate really comprises a valu J 
able property not known to either to be part of it. Specific performat\oe of the con# 
tract should be refused to B, unless he waives his claim to the unknown properly. I* 
(h,) A contracts with B to sell him certain land, and to make a road to it fronJ 
a certain railway- station. It is found afterwards that A cannot make the road witb^- 
out exposing himself to litigation. Specific performance of the part of the conirae|t 
relating to the road should be refused to B, even though it may be held that he iia 
entitled to specific performance of the rest with compensation for loss of the road.^ ) 
(i.) A, a lessee of mines, contracts with B, his lessor, that at any time during 
the continuance of the lease B may give notice of his desire to take the machinery 
and plant used in and about the mines, and that he shall have the articles specified 
in his notice delivered to him at a valuation on the expiry of the lease. Such a con- 
tract might be most injurious to the lessee’s business, and specific performance of it 
should be refused to B. 

(/.) A contracts to buy certain land from B. The contract is silent as to access 
to the land. No right of way to it can be shown to exist. Specific perfoimance of 
the contract should be refused to B. 

(h) A contracts with B to buy from B^s manufactory, and not elsewhere, all 
the goods of a certain class used by B in his trade. The Court cannot compel B to* 
supply the goods, but if he does not supply them, A may be ruined, unless he is 
allowed to buy them elsewhere. Specific performance of the contract should be 
jrefused to B. 

The following is a case in which the Court may properly exercise a dis- 
cretion to decree specific performance : — 

III. Where the plaintiff has done substantial acts or suffered losses in 
consequence of a contract capable of specific performance. 

Illustration, 

A sells land to a railway-company, who contract to execute certain works for 
his convenience. The company take the land and use it for their railway. Specific 
performance of the contract to execute the works should be decreed in favour of A. 


{d.) For whom Contracts may he specifically enforced. 

Who may obtain specific 23 . Except as otherwise provided by this 
performance. chapter, the specific performance of a contract may 

be obtained by — 

(a) any party thereto ; 

if) the representative in interest, or the principal, of any party thereto : 
]^viAed that, where the learning, skill, solvency, or any personal quality of 
^ party is a material ingredient in the contract, or where the contract 
hm interest shall not |>e assigned, his repi^esentative in interest 
m pi rfwll r^ot be entitled to specific performance of the contract, 

t#l«%l.bre his part thereof already been performed ; 
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(c) where the contract is a settlement on marriage, or a compromise of 
doubtful rights between members of the same family, any person beneficially 
entitled thereunder ; 

(d) where the contract has been entered into by a tenant for life in due 
exercise of a power, the remainderman : 

(e) a reversioner in possession, where the agreement is a covenant 
entered into with his predecessor in title, and the reversioner is entitled to 
the benefit of such covenant ; 

(/) a reversioner in remainder, where the agreement is such a covenant, 
and the reversioner is entitled to the benefit thereof, and will sustain 
material injury by reason of its breach ; 

(y) when a public company has entered into a contract, and subse- 
quently becomes amalgamated with another public company, the now company 
which arises out of the amalgamation ; 

{h) when the promoters of a public company have, before its incorpora- 
tion, entered into a contract for the purposes of the company, and such con- 
tract is warranted by the terms of the incorporation, the company. 


(e.) From whom CoiUracts ccminot he specifically enforced^ 


Personal bars to the relief. 


24. Specific performance of a contract can- 
not be enforced in favour of a person — 

(a) who could not recover compensation for its breach ; 
ib) who has become incapable of performing, or violates, any essential 
term of the contract that on his part remains to be performed ; 

(c) who has already chosen his remedy and obtained satisfaction for the 
alleged breach of contract ; or 

{d) who, previously to the contract, had notice that a settlement of the 
subject-matter thereof (though not founded on any valuable consideration) 
had been made and was then in force. 


i Illustrations 

to clause a, — A, in the character of agent for B, enteres into an agreement with 
' C to buy G’s house. A is in reality acting, not as agent for B, but on his own ac- 
count A cannot enforce specific performance of this contract. 

to clause h. — A contracts to sell B a house and to become tenant thereof for a 
term of fourteen years from the date of the sale at a specified yearly rent. A be- 
comes insolvent, Neither he nor his assignee can enforce specific performance of 
the contract. 

A contracts to sell B a house and garden in which there are ornamental trees, a 
mateiial element in the value of the propiu'ty as a residence. A, without B’s con- 
sent, fells the trees. A cannot enforce specific performance of the contract. 

A, holding land under a contract with B for a lease, commits waste, or treats 
tbe land in an unhusbandlike manner. A cannot enforce specific perfoimauco of 
the contract. 

A contracts to let, and B contracts to take, an unfinished house, B contracting 
to finish the house, and the lease to contain covenants (fh the part of A to keep the 
house in repair. B finishes the house in a very defective manner ; ho cannot 
enforce the contract specifically, though A and B may sue each other for com- 
pensation for breach of it. 

I to clause e . — A contracts to let, and B contracts to take, a house for a specified 

I t^rna at a specified rent. B refuses to perform the contract. A thereupon sues for, 

I an(J obtains, compensation for the breach. A cannot obtain specific perfoi mance of 

r- the contract. 


I j^ntracits to sell property 

W 0^^ fits no title, or 
a volipitary settler. 



25- A contract for the sale or letting of pro- 
perty, whether moveable or immoveable, cannot 
be specifically enforced in favour of a vendor or 
lessor — 
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(a) who, knowing himself not to have any title to the property, has 
contracted to sell or let the same ; 

(b) who, though he entered into the contract believing that he had a 
good title to the property, cannot, at the time fixed by the parties or by the 
Court for the completion of the sale or letting, give the purchaser or lessee 
a title free from reasonable doubt ; 

(c) who, previous to entering into the contx'act, has made a settlement 
(though not founded on any valuable consideration) of the subject-matter of 
the contract. 

lUusirations. 

(a ) A, without O’s authority, contracts to sell to B an estate which A knows to 
belong to 0. A cannot enforce specific perfounance of this contract, even though 
C is willing to confiiiii it. 

(h.) A l)equeatlis his land to trustees, declaring that they miy sell it with the 
consent in wiiting of B B gives a general piospeetive assent in wiiting to any 
sale which the trustees may make. The trustees then enter into a contract with 0 
to sell him the land. C refuses to carry out the contiact. The trustees cannot 
specifically enforce this contract, as, in the absence of B’s consent to the particular 
sale to C, the title which they can give Cis, as the law stands, not free fiom leason- 
able doubt. 

(c.) A, being in possession of certain land contracts to sell it to Z. On enquiry 
it turns out that A claims the land as heir of B, who left the counti y seveiMl years 
before, and is generally believed to be dead, but of who'^e death there is no 
sufficient pi oof. A cannot compel Z specifically to perform the contract. 

(d.) A, out of natural love and affection, makes a bettlemcnt of certain pro- 
perty on his bi others and their issue, and afterwaids enteis into a contract to sell 
the propel to a stranger. A cannot enforce specific performance of this contract 
so as to overiide the settlement, and thus prejudice the interests of the peisons 
claiming under it. 

(/) For whom Contracts cannot he specifically enforced except with a 

variation, 

26. Where a plaintiff seeks specific performance of a contract in writing, 
Non-enforcement except to which the defendant sets up a variation, the 
with, variation. plaintiff' cannot obtain tbe performance sought, ex- 

cept with the variation so set up, in the following cases (namely) : — 

[a) where by fraud or mistake of fact the contract of which per- 
formance is sought is in terms different from that which the defendant sup- 
posed it to he when he entered into it ; 

(5) where by fraud, mistake of fact, or surprise, the defendant entered 
into the contract under a reasonable misapprehension as to its etfect as be- 
tween himself and the plaintiff'; 

(c) where the defendant, knowing the terms of the contract, and un- 
derstanding its effect, has entered into it relying upon some misrepresenta- 
tion by the plaintiff, or upon some stipulation on the plaintiff’s part which 
adds to the contract, but which he refuses to fulfill ; 

(d) where tbe ob]ect of the parties was to produce a certain legal result, 
which the contract as fiamed is not calculated to produce ; 

. {e) where the parties have, subsequently to the execution of the con- 

tract, contracted to vary it, 

s Illustrations. 

and C, sign a writing by which they puiport to contract each to 
bond to D for Es. 1,000. In a suit by D, lo make A, B, and 0 sepa^* 
hwle cac^4o the extent of Rs. 1,000, they prove that tbe word ^eaoh ’ wa^ 
by hiJ^tafce f that the intention was that tht*y should give a joint bond for 
Be. 1,000, D ciiin obtain the performance sought only with the variation thus 
set up. * 



SPECIFIC RELIEF* 


3G7 


Act I] 

(h) A suofi B to compel specific perfcimaiice of a contract in writing to buy a 
dwelling-bonae. B proves that be assiiined that the contract included an adjoining 
yard, and the contract was so framed as to leave it doubtful w bether the yard was 
so included or not. The Court will refuse to enforce the ctmtract, except with the 
variation set up by B, 

(c.) A contracts in writing to let to B a wharf, together with a strip of A’a land 
delineated in a map. Before signing the contract, B proposed orally that he should 
be at liberty to substitute for the strip mentioned in the contract another strip of 
A’s land of the same dimensions, and to this A expressly assented. B then signed 
the written contract. A cannot obtain specific performance of the written contract^ 
except with the variation set up by B. 

({i) A and B enter into negotiations for the purpose of securing land to B for 
his life, with remainder to his issue. They execute a contract the terms of which 
are found to confer an absolute ownership on B. The contract so framed cannot be 
specifically enforced. 

(e.) A contracts in writing to let a house to B, for a certain term, at the rent of 
Bs. 100 per month, putting^ it first into tenantable repair. The house turns out to be 
not worth repairing ; so, with B’s consent, A pulls it down, and erects a new house 
in its place : B contracting orally to pay rent at Rs. 120 per mensem, B then sues 
to enforce specific performance of the contract in writing. He cannot enforce it 
except with the variations made by the subsequent oral contract. 

(g.) Against whom Contracts may he specifically enforced. 

Belief against parties and 27 . Except as otherwise provided by this 

persons claiming under them chapter, specific performance of a contract may 
By subsequent title. enforced against— 

(a) either party thereto ; 

(h) any other person claiming under him by a title arising subsequently 
to the contract, except a transferee for value who has paid his money in good 
faith and without notice of the original contract ; 

(c) any person claiming under a title which, though prior to the 
contract, and known to the plaintiff, might have been displaced by the 
defendant ; 

(d) when a public company has entered into a contract, and subse- 
quently becomes amalgamated with another public company, the new com- 
pany which arises out of the amalgamation ; 

(e) when the promoters of a public company have, before its incorpo- 
ration, entered into a contract, the company : provided that the company has 
ratified and adopted the contract, and the contract is warranted by the terms 
of the incorporation. 

Illustrations 

to clause h . — A contracts to convey certain land to B by a particular day. A 
dies intestate before that day without having conveyed the land. B may compel 
A’s heir or other representative in interest to perform the contract specifically, 

A contracts to sell certain land to B fur Rs. 5,000. A afterwards conveys the 
land for Rs. 6,000 to C, who has notice of the original contract. B may enforce 
specific performance of the contract as against 0. 

A contracts to sell land to B for Rs. 5,000 B takes possession of the land* 
Afterwards A sells it to C for Rs. 6,000. 0 makes no enquiry of B relating to his 
interest in the land. B’s possession is sufficient to affect 0 wdth notice of his 
inteiest, and he may enforce specific perfo nuance of the contract against 0. 

A contracts, in consideration of Rs. 1,000, to bequeath certain of his lands to 
B. Immediately after the contract A dies intestate, and C takes out administration 
to his esUte, B may enforce specific performance of the contract against G. 

A contracts to sell certain land to B. Before the completion of the contract A 
a lunatic, and C is appointed his committee. B may specifically enforce 
l&e contract against C, 
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to clause <?. — A, the tenant for life of an estate, -witli^ remainder to B, in due 
exercise of a power conferred by the settlement under which he is tenant for life, 
contiacts to sell the estate to C, who has notice of the settlement. Before the sale 
is completed, A dies. G may enforce specific performance of the contract against B. 

A and B are joint tenants of land, his undivided moiety of which either may 
alienate in his lifetime, hut which, subject to that right, devolves on the survivor. 
A contracts to sell his moiety to 0, and dies. C may enforce specific performanco 
of the contract against B. 

(h.) Against whom Contracts cannot he specifically enforced* 

What parties cannot be 28. Specific performance of a contract cannot 

compelled to perform. be enforced against a party thereto in any of the 

following cases : — 

(а) if the consideration to be received by him is so grossly inadequate, 
with reference to the state of things existing at the date of the contract, as 
to he, either by itself or coupled -with other circumstances, evidence of fraud, 
or of undue advantage taken by the plaintiff ; 

(б) if his assent was obtained by the misrepresentation (whether wilful 
or innocent), concealment, circumvention, or unfair practices of any party to 
whom performance would become due under the contract, or by any promise 
of such party which has not been substantially fulfilled j 

(c) if his assent was given under the influence of mistake of fact, 
niisappreheusion, or surprise : Provided that, when the contract provides for 
compensation in case of mistake, compensation may be made for a mistake 
within the scope of such provision, and the con ti act may be specifically 
enforced in other respects if proper to be so enforced. 


Illustrations 

to clause c. — A, one of two executors, in the erroneous belief that he had the 
authority of his co-executor, enters into an agreement for the sale to B of his 
testator’s property. B cannot insist on the sale being completed. 

A directs an auctioneer to sell certain land. A afterwards revokes the 
auctioneer’s authority as to 20 highas of this laud, but the auctioneer inadvertently 
sells the whole to B, who has not notice of the revocation. B cannot enforce 
specific performance of the agreement. 

{i.) The effect of dismissing a Suit for Specific Performance, 

29. The dismissal of a suit for specific performance of a contract, or 
Bar of suit for breach after part thereof, shall bar the plaintiff's right to sue 
dismissal. for compensation for the breach of such contract 

or part, as the case may be. 

(y.) Awards and Directions to execute Settlements, 

A lication of recediu provisions of this chapter as to con- 

sectuHirto^awards an^tesT^ tracts shall, mutatis mutandis, apply to awards 
mentary directions to execute and to directions in a will or codicil to execute a 
settlements. particular settlement. 


CHAPTER III. — Of the Rectification of Insteuments. 

31. When, through fraud or a mutual mistake of the parties, a contract 
When instrument may be or other instrument in writing does not truly 
rectified. ^ ^ express their intention, either party, or his repre- 

sentaitive in bitterest, may institute a suit to have the instrument rectified , 
and if the Court find it clearly proved that there has been fraud or mistake 
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Sn framing tlie instriimentj and a'jcertain the real intention of ilie parties in 
executing the same, the Court may, in its discretion, rectify the instrument 
so as to express that intention, so far as this can he done without prejudice 
to rights acquired by third persons in good faith and for valuo. 

Illustration?. 


(^a ) A, intending to sell to B his house and one of thme godowns adjacent 
to it, executes a conveyance prepared hv 15, in wlnVh, throuHi F>*s fraurl, all three 
godowns are inehidcd. Of the two godowns which were fr.uidnlentlv included, B 

f ives one to C, and lets tlio other to D for a rent, neither C nor D having any 
nowlcdge of the fraud The convovanee may, as against B and G, be rectihed so 
as to exclude from it the godown given to G ; but it cannot be rectified so as to 
affect D’s lease. 

(6.) By a marriage-settlement, A, the father of B, the intended wife, covenants 
with 0, the intended hn^haiid, to pav to C, his exccntoiN, administrators, and assigns, 
during A’s life, an annuity of Us. 5,000 C dies insohent. and the oflieial assignee 
claims the annuity from A. The Court, on finding it clearly proved that the par- 
ties always intended that this annuity should be paid as a pioviaion for B and her 
children, may rectify the settlement, and decree that the assignee has no right to 
any part of the annuity. 

32. T'or the purpose of rectifying a contract in writing, the Court must 
Presumption as to intent be satisfied that all the parties thereto intended to 
of parties. make an equitable and conscientious agreement. 

33. In rectifying a written instrument, the Court may inquire what 
^ , . X./. .. the instrument was intended to mean, and what 

^ were intended to be its legal consequences, and is 

not confined to the inquiry what the language of the instrument was intend- 
ed to be. 

34. A contract in writing may be first rectified, and then, if the plaint- 
Specific enforcement of iff has so prayed in his plaint, and the Court 
rectified contract. thinks fit, specifically enforced. 


Illustration. 

A contracts in writing to pay his attorney, B, a fixed sum in lieu of costs. The 
contract contains mistakes as to the name and rights of the client, which, if con- 
strued strictly, would exclude B from all riglits under it. B is entitled, if tlte 
Court thinks fit, to have it rectified, and to an order for pai^’inent of the sum, as if 
at the time of its execution, it had expressed the intention of the parties. 


CHAPTER IV, — Of the Rescission op Oonthacts. 

35.^ Any person interested in a contract in writing may stfe to have 
When rescission may be it rescinded, and such rescission may be adjudged 
adjudged. by the Court in any of the following cases, 

namely : — 

(a) where the contract is voidable or terminable by the plaintiff ; 

{b) where the contract is unlawful for causis not apparent on its face, 
and the defendant is more to blame than the plaintiff ; 

(c) -where a decree for specific performance of a contract of sale, or of 
a contract to take a lease, has been made, and the purchaser or lessee makes 
default in payment of the purchase-money or other sums, which the Court 
has ordered him to pay. 

* In ss 85 and 36 thewords, ^4n writing,”' have been repealed by Act IV. of 1S82 (Transfer 
of Property) in territories in which this Act is in force. 
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the purchaser or lessee is in possession of the suhject-matter, 
possession is wrongful, the Court may also 

* 1 ?- vendor or lessor the rents and profits, if any, 

received by him as such possessor. 

the suit in which the 

far rp?, “ot complied with, rescind the contract either so 

may require * P®'*'ty in default, or altogether, as the justice of the case 

Illustrations 

has direct oersonal bmfll ^’k i! u th® fi®l^ of which A 

the contrlr^eSed? ^ ®“t>tled to have 

to him for ttie^niirivwi^'p^’ hi® ohent B, a Hindu widow, to transfer property 

in fault and B is entitlpd ^ ^ creditois. Here the parties are not equally 

Q« r ^ 'ostruinent of transfer recinded. 

36* Rescission of a contract in writing cannot be adjudged for mere 

Eesciasion for mistake. PQistake unless the party against •whom it is 

position if fiuo + j. restored to substantially the same 

position as it the contract had not been made. 

37. A plaintiff instituting a suit for the specific performance of a con- 

Alternative _ prayer for iu writing may pray in the alternative that, 

periSmSice. specific if the contract cannot be specifically enforced, it 

onri n j. -f* ‘1 rescinded and d ^ivered up to be cancelled : 

e our , if it refuses to enforce the contract specifically, may direct it 
to be rescinded and deliveied up accordingly. ^ 

38. On adjudging the rescission of a contract, the Court may require the 

resdndlgTdHqSly whom such relief is granted to make any 

y compensation to the other which justice may 

require. 


OHAPTEK V. Of the Cancellation of Instruments. 

89 . Any person against whom a written instrument is void or voidable, 
ordwed h® has reasonable apprehension that such instru’ 

injury, may sue to b;,vp ““ay cause him serious 

its discretion .opdT R adjudged void or voidable, and the Court may, in 
’ order it to be delivered up and cancelled. 

Act the OoM?shTll^*i registered under the Indian Registration 

office the instrument ha« ^ decree to the officer in whose 

copy of the instrumei!t so registered, and such officer shall note on the 

py tue instrument contained in his books the fact of its cancellation. 


^ Illustrations, 

worthy, induoM*B,l,rundOTVriter’(nTn^'''’'“K“'®“*c 

the policy. ^ msiire her. B may obtain the oancellation of 


possesskn of the^land°and bequeaths it to 0, and dies._ Thereupon D gets 

ance was made to B in ’trust for hhT instrument, stating that the convey- 

instruroent. ® obtain the cancellation of the forged 

(Tranierrf liberty) in USa in by Act XV. of 1888 
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(c.) A, representing that the tenants on his land were all at will, sella it to B, 
and conveys it to him by an instiument dated the let January 1877. Soon after 
that day, A fraudulently grants to C a lease of part of the lands, dated the Ist 
October 1876, and procures the lease to be I'egistered under the Indian Registration 
Act. B may obtain the cancellation of this lease. 

(d.) A agrees to sell and deliver a ship to B, to be paid for hy B's acceptances 
of four hills of exchange, for sums amounting to Rs. 30,000, to be drawn by A on 
B. The hills are drawn and accepted, but the ship is not delivered according to the 
agreement. A sues B on one of the hills. B may obtain the cancellation of all 
the bills. 


40. Where an instrument is evidence of different rights or different 
What instruments may be obligations, the Court may, in a proper case, cancel 


partially cancelled. 


it in part, and allow it to stand for the residue. 


Illustration, 

A draws a hill on B, who endorses it to C, by whom it appears to be endorsed 
to D, who endorses it to E. G’s endorsement is forged. 0 is entitled to have such 
endorsement cancelled, leaving the bill to stand in other respects. 

41. On adjudging the cancellation of an instrument, the Court may 
Power to require party for require the party to whom such relief is granted 
whom instrument is cancoll- to make any compensation to the other which jus- 
©d to make compensation niay require. 


CHAPTEPv YI. — Of Declaratory Decrees. 


42. Any person entitled to any legal character, or to any right as to 
Discretion of Court as to any property, may institute a suit against any 
declarations of status or right, person denying, or interested to deny, his title to 
such character or right, aiid the Court may, in its discretion, make therein a 
declaration that he is so entitled, and the plaintiff need not, in such suit, ask 
for any further relief. 

Provided that no Court shall make any such declaration where the 
_ , , , plaintiff, being able to seek further relief than a 

Bar to such ec ara ion. jxiere declaration of title, omits to do so. 

Explanation , — A trustee of pimperuy is a person interested to deny a title 
adverse to the title of some one who is not in existence, and for whom, if in 
existence, he would be a trustee. 

Ilhisfraiio7is. 

(a.) A is lawfully in possession of certain land. The inhabitants of a neigh- 
bouring village claim a right of way across the land. A may sue for a declaration 
that they are not entitled to the right so chiimed. 

(b.) A bequeaths his propeity to B, C, and D, ‘to be equally divided amongst 
all and each of them, if living at the time of iny death, then amongst their surviv- 
ing children.’ No such children are in existence. In a suit against A’s executor, 
the Court may declare whether B, C, and D, took the propeity absolutely, or only 
for their lives, and it may also declare the interests of the children before their 
rights are vested. 

(c.) A covenants that, if he should at any time be entitled to property exceed- 
ing one lakh of rupees, he will settle it upon certain tiusts. Before any such pro- 
perty accrues, or any persons entitled under the trusts are ascertained, he institutes 

.n. J.* AM 4-V>rt A/vwaviift v» 1. -la -prvi. ti r. rtot'f o tml - tt TIjQ COUl’t 


a suit to obtain a declaration that the covenant is void for nucertainty. 
may make the declaration. 

(d) A alienates to B property in which A has merely a life-interest. Thff 
alienation is invalid as against C, who is entitled as reversioner. The Court may^ 
in a suit by G against A and B, declare that 0 is so entitled. 
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(e.) The widow of a sonless Hindu alienatofl pait of the propeity of which bhe 
is in possession as such The poison presumptively entitled to possess the property 
if he survive her may, m a suit against the alienee, obtain a declaration that the 
alienation, w’as made without legal necessity, and was thei ef ore void beyond the 
widow's lifetime. 

(/, ) A Hindu widow in possession of property adopts a son to her deceased 
husband. The person presumptively entitled to possession of the propeity on her 
death without a son majj^, in a suit against the adopted son, obtain a decLiiation 
that the adoption was invalid. 

(g) A IS in possession of certain property. B, alleging that be is the ownei of 
the property, reqiiiies A to deliver it to him. A may obtain a declaration of his 
right to hold the propeity. 

{h,) A bequeaths property to B for his life, with remiindcr to B's wife and 
her children, if any, by B, but if B die without any wife or children, to G, B has 
a putalire wife, D, and ohikhen, but 0 denies that B and D weie ever lawfully 
rairried. D and her children may, in B’s lifetime, institute a suit against C, ami 
obtain theiein a decLuation that they are tiuly the wife and children of B. 

43. A declaration made under this chapter is binding only on the parties 
to the suit, persons claiming through them respect- 
ively, and, where any of the parties are trustees, 
on the persons for whom, if in existence at the date of the declaration, such 
parties would be trustees. 


Elfect of declaration. 


Illustrafion. 

A, a Hindu, in a suit to which B, his alloged wife, and her mother, are defend- 
ants, seeks a declaiation that his maniage was duh solemnized, and an oiderforth© 
restitution of his conjugal rights. The Court makes the declaration and order 0, 
claiming that B is his wife, then sues 4 for the lecovcry of B. The declaration 
made m the for mer suit is not binding upon 0. 


CHAPTER VII. — Op the Appointment op Receivers. 

Appointment of receivers 44. The appointment of a receiver pending a 

discretionary. gnit is a matter resting in the discretion of the 

Court. 

The mode and effect of his appointment, and his riglits, power, duties, 
Reference to Code of Civil liabilities, are regulated by the Code of Civil 

Procedure. Procedure. 


CHAPTER VIII. — Of the Enforcement op Public Duties. 

45. Any of the High Courts of Judicature at Fort William, Madras, 
rower to order public ser- Bombay, may make an order requiring any 

^ ats and others to do cer- specihc act to be done or forborne, within tho 
lin specidc acts. local limits of its ordinary original civil jusisdic- 

txon, by any person holding a public odSce, whether of a permanent or a tem- 
porary nature, or by any corporation or inferior Court of J udicature : pro* 
Tided — 

(a) that an application for such order be made by some person whose 
property, franchise, or personal right would be injured by the forbearing or 
doing (as the case may be) of the said specific act ; 

(b) that such doing or forbearing is, under any law for the time being in 
force, clearly incumbent on such person or Court in his or its public charac- 
ter, or on such corporation in its corporate character ; 

(c) that in the opinion of the High Court such doing or forbearing is 
consonant to right and justice ; 
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(^d) that the applicant has no other specific and adequate legal remedy j 


Order in alternative. 


and 

(e) that the remedy given by the order applied for will be complete. 
Exemptions from such Kothiiig in this section shall be deemed to 

power. authorize any High Court — 

(/) to make any ord'^r binding on the S^^cretary of State for India in 
Council, on the Governor-General in Council, on the Governor of Madras in 
Council, on the Governor of Bombay in Council, or on the Lieutenant Govern- 
or of Bengal ; 

{g) to make any order on any other servant of the Crown, as such, 
merely to enforce the satisfaction of a claim upon the Crown ; or 

{h) to make any order which is otherwise expressly excluded by any law 
for the time being in force. 

46. Every application under section 45 must be founded on an 

. affidavit of the person injured, stating his right in 

Application ow ma o. matter in question, his demand of justice, and 

the denial thereof ; and the High Court may, in its discretion, make the order 
applied for absolute in the first instance or refuse 
Procedure erein. grant a rule to show cause why the order 

applied for should not be made. 

If, in the last case, the person, Court, or corporation complained of, shows 
no sufficient cause, the High Court may first make 
an order in the alternative, either to do or forbear 
the act mentioned in the order, or to signify some reason to the contrary, 
and make an answer thereto by such day as the High Court fixes in this 
behalf. 

47. If the person, Ooui’t or corporation, to whom or to which such 

^ , order is directed, makes no answer, or makes 

Peremptory order insufficient or a fake answer, the 

toay then issue a peremptory order to do or forbear the act absolutely. 

48. Every order under this chapter shall be executed, and may be ap- 
Execution of, and appeal pealed from, as if it were a decree made in the 

from, ordeis. exercise of the ordinary original ci\il jurisdiction 

of the High Court. 

49. The costs of all applications and orders under this chapter shall be 

Costs. in the discretion of the High Court. 

50. Heither the High Court nor any Judge 
thereof shall hereafter issue any writ of mmidor* 
m us, 

51. Each of the said High Courts shall, as soon as conveniently may be, 
_ . „ , frame rules to regulate the procedure under this 

ower 0 ramerues. chapter; and until such rules are framed, the 

practice of such Court as to applications for and grants of writs of manda- 
mm shall apply, so far as may be practicable, to applications and orders under 
this chapter. 


High Court 


Bar to issue of mandamus. 


PART HI. — Op Preventive Relief. 


CHAPTER IX. — Op Injunctions Generally. 

Preventive relief how grant- 52. Preventive relief is granted at the dis- 

cretion of the Court by injunction, temporary or 
perpetual. 
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53 . Temporary injunctions ar® sncli as are to continue until a specifiedl 
. . time, or until the further order of the Court* 

Temporary injunc 10ns. Xhey may be granted at any period of a suit, and 

are regulated by the Code of Civil Procedure. 

A perpetual injunction can only be granted by the decree made at the 
, , . . , . hearing and upon the merits of the suit ; the 

Perpe ua m3unc ions. defendant is thereby perpetually enjoined from the 

assertion of a right, or from the commission of an act, which would be 
contrary to the rights of the plaintiff. 


CHAPTER X. — Of Perpetual Injunctions* 

64. Subject to the other provisions contained in, or referred to by, this 
Perpetual injunctions when chapter, a perpetual injunction may be granted to 
granted. prevent the breach of an obligation existing in 

favour of the applicant, whether expressly or by implication. 

When such obligation arises from contract, the Court shall be guided by 
the rules and provisions contained in Chapter II. of this Act. 

When the defendant invades or threatens to invade the plaintiffs right 
to, or enjoyment of, property, the Court may grant a perpetual injunction in 
the following cases (namely) : — 

(a) where the defendant is trustee of the property for the plaintiff ; 

(h) where there exists no standard for ascertaining the actual damage 
caused, or likely to be caused, by the invasion j 

{c) where the invasion is such that pecuniary compensation would not 
afford adequate relief ; 

(d) where it is probable that pecuniary compensation cannot be got for 
the invasion • 

(e) where the injunction is necessary to prevent a multiplicity of judi- 
cial proceedings. 

Explanation. — For the purpose of this section a trademark is property. 

Illustrations. 

(a.) A lets certain land to B, and B contiacts not to dig sand or gravel tliereout* 
A may sue for an injunction to restiain B from digging in ^iolation of bis contr.uit, 
(h ) A trustee threatens a breach of trust. His co-trnstees, if any, should, aud 
the beneficial owners may, sue for an injunction to prevent the breach. 

(c ) The directors of a public company are about to pay a dividend out of 
capital or borrowed money. Any of the shareholders may sue for an injunction to 
restiain them. 

id ) The directors of a fire and life-insurance company are about to engage in 
marine insurances. Any of the shareholders may sue for an injunction to restrain* 
them. 

(e ) A, an executor, through misconduct or insolvency, is bringing the pioperty 
of the deceased into danger. The Couit may grant an injunction to restiam him 
from getting in the assets 

(/.) A, a trustee for B, is about to make an imprudent sale of a small part of 
the trust-property. B may sue for an injunction to restrain the sale, even though 
compensation in money would have afforded him adequate relief. 

{g.) A makes a settlement (not founded on marriage or other valuable considera- 
tion) of an estate on B and Jiis children. A then contracts to sell the estate to C. 
B or any of his children may sue for an injunction to restrain the sale. 

(/i) In the com 80 of a\ employment as a vakil, certain papers belonging to 
his client, B, come into his possesion. A threatens to make these papers public, or 
to communicate their contents to a stranger. B may sue for an injunction to 
Strain A from so doing. 
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(L) A is B’s medical adviser. He demands money of B, wliich B declines to 
!naV‘ A tlien threatens to make known the effect of B's communications to him as 
parent. This is contrary to A’s duty, and B may sue for an injunction to restrain 
him fiom so doini?. 

(/.) A, the owner of two adjoining houses, lets one to B, and afterwards lets 
the other to B. A and C begin to make such alterations in the house let to C as 
will prevent the comfortable enjoyment of the house let to B. B may sue for an 
injunction to restrain them from so doing. 

(k.) A lets certain arable lands to B for purposes of husbandry, but without 
any express contiact as to the mode of cultivation. Contrary to the mode oC 
cultivation customary in the district, B threatens to sow the lands with seed 
injurious thereto, and requiring many yeais to eradicate. A may sue for an injunc- 
tion to restrain B from sowing the lands in contravention of his implied contract to 
use them in a huhbandlike mannei. 

[1.) A, B, and 0, are partners, the partnership being determinable at will. A 
threatens to do an act tending to the destruction of the partnership-property, B 
and C may, without seeking a dissolution of the partnership, sue for an injunction to 
restrain A from doing the act. 

(w.) A, a Hindu widow in possession of her deceased husband’s property, com- 
mits destruction of the property without any cause sufficient to justify her in so 
doing. The heir-expectant may sue for an injunction to restrain her. 

(n.) A, B, and 0, are members of an undivided Hindu family. A cuts timber 
growing on the family-property, and threatens to destroy part of the family-house, 
and to sell some of the family-utensils. B and 0 may sue for an injunction to 
restrain him. 

(o.) A, the owner of certain houses in Calcutta, becomes insolvent. B bnyg 
them from the official assignee, and enters into possession. A persists in trespass- 
ing on and damaging the houses, and B is thereby compelled, at considerable expense, 
to employ men to protect the possession, B may sue for an injunction to restrain 
further acts of trespass. 

(^.) The inhabitants of a village claim a right of way over A’s land. In a suit 
against several of them, A obtains a declaratory decree that his land is subject to no 
such right. Afterwards each of the other villages sues A for obstructing his alleged 
right of way over the laud. A may sue for an injunction to restrain them. 

(^.) A, in an administration-suit to which a creditor, B, is not a party, obtains a 
decree for the administration of O’s assets. B proceeds against G"s estate for his 
debt. A may sue for an injunction to restrain B. 

(r.) A and B are in possession of contiguous lands and of the mines underneath 
them. A works his mine so as to extend under B’s mine, and threatens to remove 
ceitain pillais which help to support B’s mine. B may sue for an injunction to re- 
skain him from so doing. 

(s ) A rings bells or makes some other unnecessary noise so near a house as to 
interfere materially and unreasonably with the physical comfoit of the occupier, B* 
B may sue for an injunction restraining A from making the noise. 

(t.) A pollutes the air with smoke so as to interfere materially with the physical 
comfort of B and 0, who carry on bmsiness in a neighbouring house. B and C naay 
sue for an injunction to restrain the pollution. 

(w.) A infringes B’s patent. If the Court is satisfied that the patent is valid, 
and has been infringed, B may obtain an injunction to restrain the infringement. 

(-y.) A pirates B’s copyright. B may obtain an injunction to restrain the piracy, 
unless the work of which copyright is claimed is libellous or obscene, 

(w.) A impropeily uses the trademark of B. B may obtain an injunction to 
restrain the user, provided that B’s use of the trademark is honest. 

(x.) A, a tiadesman, holds out B as his partner against the wish and without 
the authority of B. B may sue for an injunction to restrain A from so doing. 

(y,) Aj a very eminent man, writes letters on family-topics to B. After the 
- death of A and B, 0, who is B’s residuary legatee, proposes to make money by pub- 
lishing A’s letters. D, who is A’s executor, has a property in the letters, and may 
^sue for an injunction to restrain G from publishing them. 

^ ^ ( 2 :.) A carries on a manufactory, and B is his assistant. In the course of his 

business, A imparts to B a secret process of value. B afterwards demands money 
of A, threatening, in case of refusal, to disclose the process to C, a rivabmanufac- 
turer. A may sue for an injunction to restrain B from disclosing the process. 
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55. Wlien, to preyent the broach of an obligation, it is necessary to 
. .. compel the performance of certain acts which tho 

Mandatory injunctions. enforcing, the Oourt may, in 

its discretion, grant an injunction to prevent the breach complained of, and 
also to compel performance of the requisite acts. 


lUuRtrations. 


(a ) A, by new buildings, obstructs lights to the access and use of which B has 
acquired a right under the Indian Limitation Act, Part IV. B may obtain an injunc- 
tion not only to restrain A from going on with the buildings, but also to pull down 
BO much of them as obstructs B's lights. 

(h.) A builds a house with eaves projecting over B’s land. B may sue for an 
injunction to pull down so much of the eaves as so project. 

(c.) In the case put as illustration i to section 54, the Court may also order all 
written communications made by B as patient to A, as medical adviser, to be de- 
stroyed. 

(d,) In the case put as illustration y to section 54, the Court may also order A’s 
letters to be destroyed. 

(6.) A threatens to publish statements concerning B which would be punishable 
under Chapter XXL of the Indian Penal Code. The Court may grant an injunction 
to restrain the publication, even though it may be shown not to be injurious to B’s 
property. 

(/.) A, being B’s medical adviser, threatens to publish B*s written communica- 
tions with him showing that B has led an immoral life. B may obtain an injunction 
to restrain the publication. 

((;.) In the cases put as illustrations v and w to section 54, and as illustrations 
e and / to tliis section, the Court may aKo order the copies produced by piracy, and 
the tiadcmaiks, statements, and communication, therein respectively mentioned, to 
be given up or destioyed. 

Injunction when refused. 56- An injunction cannot be granted — 

(а) to stay a judicial proceeding pending at the institution of the suit 
in which the injunction is sought, unless such restraint is necessary to pre- 
vent a multiplicity of proceedings ; 

(б) to stay proceedings in a Court not subordinate to that from which 
the injunction is sought ; 

(c) to restrain persons from applying to any legislative body ; 

(d) to interfere with the public duties of any department of the 
Government of India or the Local Government, or with the sovereign acta 
of a Foreign Government : 

(e) to stay proceedings in any criminal matter ; 

(/) to prevent the breach of a contract the performance of which 
would not be specifically enforced ; 

(^) to prevent, on the ground of nuisance, an act of which it is not 
reasonably clear that it will be a nuisance ; 

(h) to prevent a continuing breach in which the applicant has 
acquiesced ; 

(i) when equally efficacious relief can certainly he obtained by any other 
usual mode of proceeding, except in case of breach of trust ; 

(j) when the conduct of the applicant or Ms agents has been such as to 
disentitle him to the assistance of the Court ; 

(k) where the applicant has no personal interest in the matter. 

Illustrations. ^ . 

(a.) A seeks an injunction to restrain his partner, B, from receiving the part- 
nership-debts and effects. It appears that A hafl improperly possessed himself ef 
the books of the firm, and refused B access to them. The Court will refuse tlia 
injunction. 
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(/;.) A marinfaetures and sells crucibles, design atinsf tbcm as patent plumbago 
crucibles/^ thougli, in fact, they have never been patented. B pirates the designa- 
tion. A cannot obtain an injunction to restrain the piracy. 

(<?.) A sells an aiticle called “ Mexican Balm,’’ slating that it is compounded o£ 
divers rare essenccvs, emd has sovereign medicinal qualities. B commences to sell a 
similar article, to which ho gives a name and description such as to lead peoplti into 
the belief that they are buying B’s Mexican Balm. A sues B for an injunction to 
restrain the sale. B shows that A’s Mexican Balm consists of nothing but scented 
hog’s lard. A’s use of his description is not an honest one, and he cannot obtain an 
injunction. 

57. Notwithstanding section 56, clause^ where a contract comprises an 
Injunctions to iDorform affirmative agreement to do a certain act, coupled 
negative agreement. with a negative agreement, express or implied, not 

to do a certain act, the circumstance that the Court is unable to compel 
specific performance of the affirmative agreement si i ail not preclude it from 
granting an injunction to perform the negative agreement ; provided that the 
applicant has not failed to perform the contract so for as it is binding 
on him. 

Ilhistmtlons. 

(a.) A contracts to sell to B for R.s. 1,000 the good-will of a certain bunness 
unconnected with business-piemises, and further agiees not to carry on that busi- 
uebs in Calcutta. B pays A the Hs. 1,000, but A carries on the busir»css in Calculta. 
The Court cannot compel A to send his customers to B, but B may obtain an injunc- 
tion restraining A from carrying on the business in Calcutta. 

[h.) A contracts to soil to B the good-wull of a business, A then sets up a 
similar business close by B’s shop, and solicits his old customers to deal with him. 
This is contrary to his implied contract, and B may obtain an injunction to restrain 
A from soliciting the customers, and from doing any act wheieby their good-wili 
may be withdrawn from B. 

(e.) A contracts with B to sing for twelve monts at B’s theatre, and not to 
sing in public elsewhere. B cannot obtain specific performance of the contract to 
sing, but he is entitled to an injunction restraining* A from singing* at any other 
place of public enteitainment. 

(d.) B contiacts with A that he will serve him faithfully for twelve months as 
a clerk. A is not entitled to a decree for specific performance of this contract. 
But he is entitled to an injunction restraining B from serving a rival-house as cleik. 

(e.) A contracts with B that, in consideration of Rs 1,000 to be paid to him by 
B on a day fixed, he will not set up a certain business within a speciilcd distance. 
B fails to pay the money. A cannot be restrained from carrying on the business 
within the specified distance. 
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SCHEDULE — {see section B), 

^Acts of the Goterkor-Genebal in Council. 


Number and year. 

Subject. 

1 

Extent of repeal. 

VIIL of 1859 

Civil Procedure 

Sections 15 and 192. 

XIV. of 1859 ... 

Limitation «,* •*. 

Section 15. 

XXIII. of 1861 ... 

Civil Procedure 

Section 26. 

IX. of 1872 ... 

Contract k* i.. 

In section 28, tke se- 
cond clause of ex- 
ception 1. 
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THE INDIAN REGISTRATION ACT, 

NO. III. OF 1877. 


Eeoeived the G.-Q/s Assent on the 14th February 187T. 

An Act for the Registration of Documents* 

Whereas it is expedient to amend the law relating to the registration 
Preamble. documents ; It is hereby enacted as follows : — 


PART 1. — Preliminary. 

^ 1. This Act may be called The Indian Regis- 
Short title. Lration Act, 1877.” 

It extends to the whole of British India, except such districts or tracts 
Local extent country as the Local Goveimment may from time 

to time, with the previous sanction of the Governor- 
General in Oouncil, exclude from its operation. 

And it shall come into force on the first day 
of April 1877. 


Commencement. 


Repeal of enactments. 


Act No. YIIL of 


2. On and from that 
1871 shall be repealed. 

But all appointments, notifications, rules, and orders made, and all 
districts and sub-districts formed, and all offices established, and all tables of 
fees prepared, under such Aot or any of the enactments thereby repealed, 
shall* be deemed to have been respectively made, formed, established, and 
prepared under this Act, except in so far as such rules and orders may be 
inconsistent herewith. 

Reference made in Acts passed before the first day of April 1877 to the 
said Act, or to any enactment thereby repealed, shall be read as if made to 
the corresponding section of this Act. 

, 3. In this Act, unless there be somethiim 

E erpre a lon-c ause. repugnant in the subject or context — 

“ Lease ” includes a counterpart, kabiUiyat, an undertaking to cultivate 
or occupy, and an agreement to lease : 

“ Signature ” and “ signed ’’ include and apply to the affixing of a mark : 

“ Immoveable property ’’ includes land, buildings, hereditai'y allowances, 
rights to ways, lights, ferries, fisheries, or any other benefit to arise out of 
land, and things attached to the earth or permanently fastened to anything 
which is attached to the earth, but not standing timber, growing crops, nor 
grass : 

“ Moveable property ” includes standing timber, growing crops, and grass, 
fruit upon and juice in trees, and property of every other description, except 
immoveable property : 

Bo6k ” includes a portion of a book, and also any number of sheets 
connected together with a view of forming a book or portion of a book : 

“ Endorsement ’’ and endorsed ” include and apply to an entry in writ- 
ing by a registering officer on a rider or covering ship to any document 
tendered for registration under this Act ; 
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mil ‘■'““f' "“ii'-i*. =>«<1 He prof™ion, tmd., 

jurisdicifand original civil 
district formed under thfe Act respectively mean a district and sub- 


PART II.- 


-Of the Registeation-establishment. 


to ench Government, 

the powerTand^duWes appointment, direct that all or any of 

General shall be exercisec^*^sr)f?^ conferred and imposed upon the Inspector- 
-ithinsudiLallSs^^ oricerorotiioeri, and 

in this behalf. ’ ’ J^ocal Governmenb from time to time appoints 

The Governor of Bombay in Council may also, with the previous consent 
^“tocctor-Genor., of the Governor-GenerM in OouLil, appoMran 

who shall have all the powerrof an Tn«^^T°^n of Sindh, 

than the power to frllZT, A®* 

tm .i.rrui5yt“ii” £e ?3» Go‘X”S“"“’ “'“j' 

5. For the purposes of this Act, the Local Government shall form dis- 

Districts and sub-districts. and sub-districts, and sliall proscribe anrl 

time to time alter, the Lits of ’sS 
Tbf^ dk'fvJnf T <^istricts and sub-districts. 

the Hmits Ihereol aLl eve'rylltoLt^^^^ '""b p' ‘'v® section, together with 
local olHcial gazettr alteration of such limits, shall be noGfied in the 

a,s°rs.S' “ "* «*« ““ »' «» 

gistea., 01 not, as It thinks proper, to bo registrars 

to .u, „* 

, ->to.. .«<» .ob^ 

registrar. ““ • . '™ o^ tee registrar, and in every sub- 

the sub-registrar, or the officrs'of tlfe"i J office of 

with any office of a registrar any oiay amalgamate 

registrar, • “ °*oe oi a sub-registrar subordinate to such 

to exercise anrpJrS,^ so amalgamated 

of the powers and duties of the roMv,f™ r duties, all or any 

Provided that no such aMhonWbf ho is subordinate : 

appeal against an order passtd by himself Inder lLs 
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8 . Tbe Local Government may also appoint officers to l)e called inspect- 
Inspectors of registration- ors of registratioii-offiices, and may from time to 

ofaces. time prescribe the duties of such officers. Every 

such inspector shall be subordinate to the Inspector-GcneraL 

9. Every military cantonment where there is a Cantonment Magistr«ate 

Military oaatonmenfr may ^ocal Government SO directs be, for 

be dedal ed sub-dibtrici'i or the purposes of this Act, a sub-district or a clis- 
di&tricts. tidct, and such Magistrate shall be the sub-rc^gistrar 

or the registrar of such sub-dibtrict or district, as the case may be. 

Whenever the Governor-General in Council declares any military can- 
tonment beyond the limits of British India to be a sub-district or a district 
for the purposes of this Act, he shall also declare, in the case of a sub- 
district, what authorities shall be registrar of the district and Inspector- 
General, and, ill the case of a district, what authority shall be Inspector- 
General with reference to such cantonment and the sub-registrar or registrar 
thereof. 

10. Whenever any registrar other than the registrar of a district, in- 

AT. cludiiig a presidency-towii, is absent otherwise 

Absence of registrar trora o r ^ i j • . i t • 

his district or vacancy in his than Oil duty 111 lllS district, OF when ills office IS 
office. temporarily vacant, 

any person whom the Inspector-General appoints in this behalf, or, in 
default of such appointment, the Judge of the District Court within the 
local limits of whose j urisdiction the registrar’s office is situate, 

shall be the registrar during such absence, or until the Local Govern- 
ment fills up the vacancy. 

Whenever the registrar of a district, including a presidency-town, is 
absent otherwise than on duty in his district, or when liis office is tem- 
porarily vacant, 

any person whom the Inspector-General appoints in this behalf shall bo 
the registrar during such absence, or until the Local Government fills up the 
vacancy, 

11. Whenever any registrar is absent from his office on duty in his 
Absence of registrar on district, he may appoint any sub-registrar or other 

duty in his district. person in his district to perform, during such ab- 

sence, all the duties of a registrar, except those mentioned in sections 68 
and 72. 

12. Whenever any sub-registrar is absent, or when his oOBce is tem- 
Absonce of sub-ragi&trar or porarily vacant, any person whom the registrar of 

vacancy m his oidce. the district appoints in this behalf shall bo sub- 

registrar during such absence, or until the Local Government fills up the 
vacancy, 

13. All appointments made under section 10, section 11, or section 12, 

Appointment, under see- ^.e reported to the Local Goveriuneut by the 

tion 10,11, or 12, to bo re- Inspector-General. »Such report shall be either 
ported to Government. special or general as the Local Government directs. 

The Local Government may suspend, remove, or dismiss any person 
Suspension, removal, and appointed under the provisions of this Act, and 
dismisbai of officerg. appoint another person in his stead. 

14. Subject to the approval of the Governor-General in Council, the 

Remuneration and ©sta- Government may assign such salaries as such 

AMxmonts of registering Government from time to time deems proper to 
the registering officers appointed under this Act, 
Or provide for their remuneration by fees, or partly by fees and partly by 
salaries* 


m 


BllCSISTBATIOK 


[im. 



establishments for the several 

J!; s £3 

“The seal of the registrar^r^ta Government directs :- 

16. llie Local Government shall provide for the office of every re-ister- 

Eegi^ter-books. S^thkT/^® necessary for the purposes 

"^^^-’^«-P-idedsb^i:opntheformsfr^^^ 

^7 *e Inspector-General, with the sanctLi of the 
shall be consecutively numbered°iL^OTinT« 

book shall be certified on the t1tle-m4 irthe f P®"®®® “ 

are issued. ^ oficer by wbon} such books 

The Local Government shall supply the office of every registrar with a 
Wproofboxes. fireproof box, and shall, in each distriormake 

records connected with the remstr9t?n°^^?°f custody of the 

Nv«n tne registration of documents in such district. 


PAET III — Of Registeable Documests 

, rpSSvt'xrr" t;* 

trahonisoompukory. distr^ ^ situate in a 

on or after the date on which Act rI ^ ®’'«‘<=“ted 

1866, or Act No. VIII. of 1871 or this S' <>1 

{that is to say),— ’ oi’ comes into force 

(a) instruments of gift of immoveable property • 

creai^declaVlSrS^^^^ -hich purport or operate to 

any right, title, or interest, Aether^ vested’ present or in future, 

one hundred rupees and upwards to or in imm °I the -value of 

(c) non-testamentary iISLents “ ™ Property : 

payment of any consideration on account ““’^’^Ofieclge the receipt or 
ment, limitation, or extinction of any such ri^ht °tWp ‘^'’^'^oib assigu- 

(d) leases of immoveable propS from vSr 

exceeding one year, or reserving a yearly rent: ^ 

Official gazette, SeLpt frS^Se opISfof S io the 

any leases executed in any district or nn-f- part of this section 

hy which do not exceed^five years andthf a district, the terms granted 
do not exceed fifty rupees. ^ > d the annual rents reserved by which 

.pplX"* “ »•»■!" of am 

ooBiposition-deeds ; “Ppjies to 

(8) any composition-deed : 

^d debentures STla^d^^! - j ^“7 instrument relating to shares in a 
Tsets of MiPb notwithstanding that the 
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{h) any docunient not itself creating, declaring, assigning, limiting, or 

right to olto another ?«Sm“”Sh li!rSaeSt.“Safe”t^ 
assign limit, or extinguish any such right, title, or interest • ’ 

{%) decrees and orders of Courts and awards * ' 

(i) gr^ts of immoveable property by aovernment ; 

{k) instruments of partition made by revenue-officers • 

Land?mprov™t Tctlsn!”''''' granted under the 

Authorities to adopt a son, executed after the first day of January 

Authorities to adopt. a-M not conferred by a will, shall akn Tia 

registered. 5 « 00 

*“»»*• he,oi„.fte 

“ittaart- 

(a) instruments (other than instruments of gift and •wilk’i wt,- u 
purport or operate to create, declare, assign, limit, or extin “uish wllfiT^ ^^ 

0 , m fatarj .„y rfgh^ uu._ Jr ^ 

gent, of a value less than one hundred rupees to or in nn,nnl! 1 1 

(b) instruments acknowledging the rLeipt or pavment o7n^^® property ; 
tion on account of the creatbnr decIaSn assl~/ 

extinction of any such right, title, or intereL • ’ limitation, or 

(c) leases of immoveable property for anv fAm-n r,nf j- 

and leases exempted under section 17^ ^ ^ exceeding one year, 

instruments (other than wills) which purport or operato fr, ,.r.c 

declare, assign, hmit, or extinguish anv ria^^i+^fiL create, 

moveable property; any right, title, or mterest to or in 

4 (e) wills ; 

(/) all other documents not required by section 17 to be registered 
19 . If any document duly presented for registration he in a lan<.uac^e 
andthtriS™^ notundeisVd! 

officer. ° and which is not commonly used in the district he 

accompanied by a true traSlatforint 

district and also by IZnel^y commonly used in the 

2a The registering officer may, in his discretion, refuse to accept for 
Doouments containing in- registration any document in which anv ?• “ 

“■ «». ““I-. 

a not. m the ,.gisi„ inteWion, bl,^ .mnSg « JJS 

21. doonment relating to immoTeable property 

Description of parcels. ®DaU be accepted for registration unless it contains 
riderfifSor^oStoSb^ f-"'™*® "-tte north or other 

«i«an8 and front, and bj thS 

ot read are 


384 


REaiSTRATIOK 


[ISW. 

tlieir name, i£ any, and as being in the territorial division in which they are 
situate, and by their superficial contents, the roads and other properties on 
which they abut, and their existing occupancies, and also, whenever it is 
practicable, by reference to a Government map or survey. 

(c.) No non-testamentary -document containing a map or plan of any 
Poeuments coiitainine maps property comprised therein shall be accepted for re- 
or plans. gistratioii unless it be accompanied by a true copy 

of the map or plan, or, in case such property is situate in several districts, 
by such number of true copies of the map or plan as are equal to the number 
of such districts. 

22. failure to comply with the provisions contained in section 21, 
Failuro to comply with 5, shall not disentitle a document to be re- 

ruleb as to doscription of gistered if the description of the property to which 
houses and land. it relates in suificient to identify such property. 


PAET lY. — O f the Time of Peeseistation. 

23 - Subject to the provisions contained in sections 24, 25, 26, no docu- 
Time for presenting docu- ment other than a will shall be accepted for regis- 
nicnts. tration unless presented for that purpose to the 

proper officer -within four months from the date of its execution, 

or, in the case of a copy of a decree or order, within four months from 
the day on which the decree or order was made, or, where it is appealable, 
within four months from the day on which it becomes final : 

Provided that, where there are several persons executing a document at 
different times, such document may be presented for registration and re- 
registration within four months from the date of each execution. 

24. If, owing to urgent necessity or unavoidable accident, any docu- 
Provision where delay in ment executed, or copy of a decree or order made, 

presentation is unavoidable. in British India, is not presented for registration 
till after the expiration of the time hereinbefore prescribed in that behalf, 
the registrar, in cases where the delay in presentation does not exceed four 
months, may direct that, on payment of a fine not exceeding ten times the 
amount of the proper registration-fee, such document shall be accepted for 
registration. 

Any application for such direction may be lodged with a sub-registrar, 
who shall forthwith £orwai*d it to the registrar to whom he is subordinate. 

25 . When a document purporting to have been executed by all or any 
Documents executed out of of the parties out of British India is not presented 

British India. for registration till after the expiration of the 

time hereinbefore prescribed in that behalf, the registering officer, if satisfied, 

(а) that the instrument was so executed, and 

(б) that it has been presented for registration within four months after 
its arrival in British India, 

may, on payment of the proper registration-fee, accept such document 
for registration. 

26 . Whenever a registration-office is closed on the last day of any period 
Provision where office is provided in this Act for the presentation of any 

closed on last day of period document, such last day shall, for the purposes of 
or presen ion. 1^^ deemed to be the day on which the 

office re-opens. 
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Wills may be presentea or 27- A will xioiay at any time be presented for 
deposited at ^ny time. registration or deposited in manner hereinafter 

provided. 


PABT V. — Of the Peace op BEGisTRATioi^r. 

28. Save as in this part otherwise provided, every docuraeiit mentioned 
Place for registering docu- in section 17, clauses g, 5, c , and d , and section 18, 

fiients relating to land. clauses a, 6, and c, shall be prosenied for registra- 

tion in the office of a sub-registrar within whose siih-disirict the whole or 
some portion of the property to which such document relates is situate. 

29. Every document other than a document referred to in section 28, 
Place for registering other and a copy of a decree or order, may be presented 

^documents. for registration either in the office of the sub- 

registrar in whose sub-district the document was executed, or in the office 
of any other sub-registrar under the Local Government at which all the 
persons executing and claiming under the document desire tho same to be 
registered. 

A copy of a decree or order may be presented for registration in the 
office of the sub-registrar in whose sub-district the original decree or order 
was made, or, where the decree or order does not alfect immoveable property, 
in the office of any other sub-registrar under the Local Government at which 
all the persons claiming under the decree or order, desire the copy to be 
registered. 

30. (<^.) Any registrar may, in his discretion, receive and regisG"’* any 

.... , document which might be registered by rr sub- 

Eegistrafaon by registrar. registrar subordinate to him. 

(6.) The registrar of a district including a presidency-town t'' i i the 
Eegistration by registrar registrar of the Lahore district may rec i .n and 
At presidency-town an’S La- register any document referred to in sed on 28 
without regard to the situation in any part of 
British India of the property to which the document relates. 

31. In ordinary cases the registi-ation or deposit of documents under 

Itegistration or acoeptanoe Act shall be made only at the office of the 

for deposit at pnvate resi- omcer authorized to accept the same lor registra- 
tion or deposit. 

\ But such officer may, on special cause being shown, attend at the resi- 

dence of any person desiring to present a document for registration or to 
deposit a will, and accept for registration or deposit such document or will. 



PAET VI. — Of Presenting Documents for Begistbation. 

32. Except in the cases mentioned in section 31 and section 89, every 
Persons to present docu- document to be registered under this Act, whether 
ments for registration. such registration be compulsory or optional, shall 

be presented at the proper registration-office, 

by some person executing or claiming under the or, in the case o! 
a copy of a decree or order, claiming under the decree cr order, 
or by the representative or assign of such person, 
or by the agent of such person, representative, or assign, duly author- 
ized by power-of-attorney executed and authenticated in manner hereinafter 
i mentioned. 

I- 
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Powers-of-attoi-ney Ncog- „ 33. For tlie purposes of section ES, the powers- 

nizable for purposes of sec- oi-attorney next hereinafter mentioned shall alone 
S2. he recognized (that is to say), — 

(а) if the principal at the time of executing the power-of-attorney 
resides in any part of British India in which this Act is for the time being 
in foice, a power-of -attorney executed before and authenticated by the regis- 
trar or sub-registrar witl in whose district or sub-district the principal 
resides : 

(б) if the principal at the time aforesaid resides in any other part of 
British India, a power-of-attorney executed before and authenticated by any 
Magistrate : 

(c) if the principal at the time aforesaid does not reside in British India, 
a power-of-attorney executed before and authenticated by a Notary Public, 
or any Court, J udge, Magistrate, Briti««h Consul, or Vice-Consul, or repre- 
sentative of Her Majesty or of the Government of India : 

Provided that the following persons shall not be required to attend at 
ftomo as to peisom m- registration-office or Court for the purpose of 
fim or in jail, 01 exempt from executing any such power-of-attorney as is men- 
appearing m Couit. tioned in clauses a and h of this section : — 

persons who, by reason of bodily infirmity, are unable, without risk of 
serious inconvenience, so to attend ; 

persons who are in jail under civil or criminal process ; and 

persons exempt by law from personal appearance in Court. 

In every such case the registrar or sub-registrar or Magistrate (as the 
case may be), if satisfied that the power-of-attoiney has been voluntarily 
executed by the person purporting to be the principal, may attest the same 
without requiiing his personal attendance at the office or Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, the 
registrar or sub-registrar or Magistrate may either himself go to the house of 
the person purporting to be the principal, or to the jail in which he is con- 
fined, and examine him, or issue a commission for his examination. 

Any power-of-attorney mentioned in this section may be proved by the 
production of it without further proof, when it purports, on the face of it, to 
have been executed before and authenticated by the person or Court herein- 
before mentioned in that behalf. 

34. Subject to the provisions contained in this part and in sections 41, 
Iijquiiy before legiatiation 43, 45, 69, 75, 77, 88, and 89, no document shall 
by registering officer. he registered under this Act, unless the persons 

executing such document, or their representatives, assigns, or agents 
authorized as aforesaid, appear before the registering officer within the time 
allowed for presentation under sections 23, 24, 25, and 26 : 

Provided that if, owing to urgent necessity or unavoidable accident, all 
such persons do not so appear, the registrar, in cases where the delay in 
appearing does not exceed four months, may direct that, on payment of a 
fine, not exceeding ten times the amount of the proper registration-fee, in 
addition to the fine, if any, payable under section 24, the document may be 
registered. 

Such appearance may be simultaneous or at different times. 

The registering officer shall thereupon — 

(a) enquire whether or not such document was executed by the persons 
l>y whem it purports to have been executed. 

(^) satisfy as to the identity of the persons appearing beforf 

him, and alleging that they have executed the document, and 




Adi? lit] 


m 


(g) in the case of any person appearing as a representative, assign, or 
iLO'ent, satisfy himself of the right of such person so to appear. 

^ Any application for a direction under the proviso in this section may he 
lodged with a sub-registrar, who shall forthwith forward it to the registrar to 
whom he is subordinate. 

Nothing in this section applies to copies of decrees or orders, 

35. If all the persons ex:ecuting the document appear personally before 
Procedure on admission of the registering officer, and are personally known to 
execution. him, or if he be otherwise satisfied that they are 

the persons they represent themselves to be, and if they all admit the execu- 
tion of the document ; 

or, in the case of any person appearing by a representative, assign, or 
agent, if such representative, assign, or agent admits the execution; 

or, if the person executing the document is dead, and his representative 
or assign appears before the registering officei', and admits the execution, 
the registering officer shall register the document as directed in sections 
58 to 61, inclusive. 

The registering officer may, in order to satisfy liimself that the persons 
Procedure on denial of exc- appealing before him are the persons they represent 
cution, &c. themselves to be, or for any other purpose con- 

templated by this Act, examine any one present in his office. If any of the 
persons by whom the document purports to be executed deny its execu- 
tion, or 

if any such person appears to the registering officer* to be a minor, an 
idiot, or a lunatic, or 

if any person by whom the document purports to be executed is dead, 
and his representative or assign denies its execution, 

the registering officer shall refuse to register the document as to the 
person so denying, appearing, or dead j* Provided that, where such officer is 
a registrar, he shall follow the procedure prescribed m Part XII. of this Act 


PAPT YII. — Of Exfoucinu the x^pphiaeance of Executants 

Witnesses, 

36. If any person presenting any document for registration, or claiming 
Procedure where appear- under any document which is capable of being so 

auce of executant or witness presented, desires the appearance of any person 
i» desired. whose presence or testimony is necessary for the 

registration of such document, the registering officer may, in his discretion, 
call upon such officer or Court as the Local Government from time to time 
directs in this behalf to issue a summons requiring him to appear at the 
registration-office, either in person or by duly authorized agent, as in the 
summons may be mentioned, and at a time named therein 

37. The officer or Court, upon receipt of the peon’s fee payable in such 
Officer or Court to issue and cases, shall issue the summons accordingly, and 

cause service of summons. cause it to be served upon the person whose ap- 
pearance is so required. 

38. A person who, by reason of bodily inhrmity, is unable, without risk 
persons exempt from ap- or serious inconvenience, to appear at the regis- 

pearance at registration-office, tration-office, 


* The words, “to the registering office,'* have been added by Aet XII of 1879, s. 104. 
f The words, “as to the person so den^ng, appoaang, or dead, have been added by the 
same Act and section. 
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a person in jail under civil or criminal process, , ^ , 

and persons exempt by law from personal appearance m Court, and wlw 
would, but for tbe provision next hereinafter contained, be re<^mred to appear 
in person at the registration-office, 

shall not be required so to appear. , . , , . 

In every such case, the registering officer shall either himself go to the 
house of such person, or to the jail in which he is confined, and examine 
him, or issue a conimissioii for his examination. 

SI). The law in force for the time being as to summonses, commissions, 
Law summonses, com- and compelling the attendance of witnesses, and 
missions, and witnesses. for their remuneration in suits before Civil Courts 

shall, save as aforesaid, and mntatis mutandis, apply to any summons of 
commission issued, and any person summoned to appear under the provisions 
©f this Act. 


PAET VIII. — OF Presenting Wills anb Authorities to Adopt. 


40. The testator, or after his death any person claiming as executor or 
Persons entitled io present otherwise under a will, may present it to any 

■wills and aiitlioritios to adopt, registrar or sub-registrar for registration, 

and tile donor, or after his death the donee, of any authority to adopt, 
or the adoptive son, may present it to any registrar or sub-registrar for 
registration. 

41. A will or an authority to adopt, presented for registration by the 
Bc:iistiMtioii of willsaiid testator or donor, may be registered in the same 

authorities, io adopt. manner as any other document. 

A will or authority to adopt, presented for registration by any other 
person entitled to present it, shall be registered if the registering officer is 
satisfied — 

(a) that the will or authority was executed by the testator or donor, as 
the case may be ; 

{h) that the testator or donor is dead ; and 

(c) that the person presenting the will or authority is, under section 40^ 
entitled to present the same. 

PART IX. — Of the Deposft of Wills. 

42. Any testator may, either personally or by duly authorized agent, 

Deposit of wills. ® 

cover, superscribed wuth the name of the testator 

and that of his agent (if any) and with a statement of the nature of tte 
document. 


43. On receiving such co\'er, the registrar, if satisfied that the person 
Procediiire on deposit of presenting the same for deposit is the testator or 
agent, shall transcribe in his Register-book 
Ro. 5 the superscription aforesaid, and shall note in the same book and on 
the said cover the year, month, doy, and hour of such presentation and 
Receipt, and the names of any p^n’sons who may testify to the identity of 
the tetator or his agent, and any legible inscription which may be on the 
serf of the cover. 

The registrar shall then place and retain the sealed cover in his fire- 
fmdhaiL 
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44. If the testator who has deposited such cover wishes to withdraw it 

1 • X .G . agent to tae registrar who holds it in denosit 

and such registrar, if satisfied that the applicant is actually the testator or 
his agent, shall deliver the cover accordingly. wscaiKir or 

45. If, on the death of a testator who has deposited a sealed cover 

Strar “^de to thrrt 

and if the registrar is satis“fied that the testator isTeTf he shalf 
plicant s presence, open the cover, and at the annliVanf’I ^ ^ 

contents thereof to be copied into his Book No. 3.^ ^cpense, cause the 

Ee-deposit. , When such copy has been made, the registrar 

/ift XT U . i’®-deposit the original Will ^ 

i£‘S 


PAET X.- 


-Of the Effects of Registration and 
N on-Eegisteation. 


47. A registered document shall operate from the time from which it 

doSrearope™\l"’^®®“ L^n th-Tf ^-^gi^tra- 

froin the time of its registration. ^ required or made, and not 

48. All non-testamentary documents duly registered under this Act 
Kegistered documents re- relating to any property, whether moveable 

lating to proiierty when to immoveable, shall take effect ao-ainst anv avc .1 « 
take effect against oral agree- inent or dpelarj^tiAn v..l !* oral agree- 
ments. declaration relating to such property un- 

^ less where the agreement or declarattmi hiac I 

accompanied or followed by delivery of possession. ^ ^ ^ 

Effect of non-registration /in -vr-, . . , , 

of documents required to be . ^ document required by section 1 7 to hp 

registered. v(^<yiai-.i:^r>aA •' i uv ut? 


registered 


shall affect any immoveable property comprised therein 
or confer any power to adopt, ’ 

unless it has been registered in accordance with the provisions of this 

50. Every document of the kinds mentioned in clauses a, b, c, and d of 

Eegistered documents re- 17, and clauses a and h of section 18 shall 

kting to land, of whioli re- « dab registered, take effect, as reo-ards th^ r™’ 
gwtration IS optional, to take per ty comprised therein ‘lo-oinof^Tr ^ 
effect against unregistered document 

documents. aocumeut relating to the same property and nnt 

Nothing m the former part of this section applies to]pnc!A«*A x i 
Dnder PF<>^o i Yection 17, or to the dooumente mentioned iroTauses 
«'> h j, kj and I of the same section, iises 
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* A(>t No XVI. of 1864 or A.ct No XX. 

E^pla'mtion.-rn the time in aud at which such un- 

of 1866 was m force in the pla « mirewtcred ” means not registered 

registered ®yhere the document is executed after the last 

^ Act No. VIII. of 1871 or this Act. 


PAET XL-Of the Duties ahd Powees or Registehino 
Officers. 


(A.) As to the Register-books and Indexes. 


. . 51 The following books shall be kept in the 

“ several othces hereinafter named (that is to say)— 

<•■»«»»«. *■> 

Bo^* V^^oord of reasons for refusal to register 
Book 3 , “Register of wills and authorities to adopt , and 
Book 4 , “ Miscellaneous register.’ 

In the ofhees of registrars— 

T p?ok''/’shaU^ bf tnie?orflled alTdocunients or memoranda regis- 
tered^Lder sections 17, 18, and 89,* which relate to immoveable property, 

and are all documents registered under clauses d and/ 

f be deemed to require 

more^han one set of books where the office of the registrar has been ama 
samated with the office of a sub-registrar. ^ 

The day hour, and place of presentation, and the signature of every 
nerson presenting a document for registration, shall 
mwUpSntS. be endoised on every such document at the time 

of presentincr it : a receipt for such document shall be given by the *'egistei- 
P ^ ing officer to the person presenting the same , and, 

Beceipt for document. subject to the provisions contained m section 6 Ij, 

every document admitted to registration shall, without 

Documents admitted to be copied in the book appropriated therefor accoid- 

registration to be copied ing to the order ot its aamission. 

And all such books shall be authenticated at such inte:^als and in such 
manner as is from time to time prescribed by the Inspector-General. 

53 All entries in each book shall be numbered in a conseeutivo series, 
Entries to be numbered which shall commence and terminate with *0 year 
consecutively a fresh series being commenced at the beginning ol 

each year. 

54. In every office in which any of the books hereinbefore mentioned 
Currant indexes and en- are kept, there shall be prepared current indexes 
tries tlierein. of the contents of such books; and every entiy iu 

such indexes shall be made, so far as practicable, immediately after the 
regisi^ring officer has copied, or filed a memorandum of, the document to 
which it relates. 




■MM 


* The figures 89 been substtiUted for 87 by Act XII. of 1879, s. lOS. 
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65* Four sucli indexes shall be made in all regisferation-ofBces, and shell 
Indexes to be made by be named, respectively, Index Ko. I., Index IS'o. II., 
reglste^n^? officers Index No III., and Index No. lY. 

Index No I. shall contain the names and additions of all persons execut- 
ing and of all persons claiming under every document entered or memoran- 
dum filed ill Book No. 1. 

Index No, II. shall contain such particulars mentioned in section 31 
relating to every such document and memorandum as the Inspector-General 
from time to time directs in that behalf. 

Index No, III. shall contain the names and additions of all persons exe- 
cuting every will and authority entered in Book No. 3, and of the executors 
and persons respectively appointed thereunder, and, after the death of the 
testator or the donor (but not before), the names and additions of all persons 
claiming under the same. 

Index No. lY. shall contain the names and additions of all persons exe- 
cuting and of all persons claiming under every document entered in Book 
No. 4. 

Indexes Nos I , II., Ill , and lY., shall contain such other particulars, 
E^tra paiticulars in in- and shall be prepared in such form, as the Inspect- 
or-General from time to time directs. 

56 Every sub-registrar shall send to the registrar to whom he is suhor- 
^ , , . T 1 diuate, at such internals as the Enspeotor-General 

Copy of entries m Index- ’ x +• r x n i. - 


es Nos 1 , 11 , and IT! to 
be sent by sub-i egistrar to 
rogi^tiar. 

Such copy to be filed by 
registrai'. 


from time to time directs, a copy of ail entries 
made by such sub-registrar, during the last of such 
intervals, in Indexes Nos. I, IL, and III. 

Every registrar receiving such copy shall file 
it in his office. 


57. Subject to the previous payment of the fees payable in that behalf, 

Eogisteunsroffieetsto tiilow ^ooks Nos 1 aiid 2, and the indexes relating 
inspection of cei^xm books to Book No 1, shall be at all times open to inspec- 
and indexeh, and to gne cei- tion by any person applying to inspect the same : 

^ and, subject to the provisions of section 62, copies 

of entries in such books shall be given to all persons applying for such copies. 

Subject to the same provisions, copies of entries in Book No. 3, and in 
the index relating thereto, shall be given to the persons executing the docu- 
ments to which such entries relate, or to their agents, and, after the death of 
the executants (but not before), to any person applying for such copies 

Subject to the same pro\isions, copies of entries in Book No. 4, and isi 
the index relating thereto, shall be given to any person executing or claiming 
under the documents to which such entries respectively refer, or to his agent 
or representative. The requisite search under this section for entries 
Books Nos. 3 and 4 shall be made only by the registering officer. 

All copies given under this section shall be signed and sealed by the 
registering officer, and shall be admissible for the purpose of proving the 
contents oi the original documents. 

(B,) As to the Procedure on admitting to Registration, 

58* On every document admitted to registration, other than a copy of a 
Particulars to be endorsed decree or Order, or a copy of a certificate tinder the 
on document'. admiitoU to re- Land Improvement Act, 1871, sent by the Oollect- 
gistration to be registered, there shall be endorsed fron> 

time to tjme the following particulars (that is to say), — 
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(a) the signature and addition of every person admitting the execution 
of the document ; and, if such execution has been admitted by the repre- 
sentative, assign, or agent of any person, the signature and addition of such 
representative, assign, or agent ; 

(b) the signature and addition of every person examined in reference to 
such document under any of the provisions of this Act ; and 

(c) any payment of money or delivery of goods made in the presence of 
the registering officer in reference to the execution of the document, and any 
admission of receipt of consideration, in whole or in part, made in his pre- 
sence, in reference to such execution. 

If any person admitting the execution of a document refuses to endorse 
the same, the registering officer shall nevertheless register it, but shall, at the 
same time, endorse a note of such refusal. 

59. The registering officer shall affix the date and his signature to all en- 
Suoh endommenta to be dorsements made under sections 52 and 58, relating 

dated and signed by register- to the same document, and made in his presence on 
ing officer, same day, 

60. After such of the provisions of sections 34, 35, 58, and 59 as apply 

. ... to any document presented for registration have 

^een complied with, the registering officer shall en- 
and nnmbor and page of book dorse thereon a certificate containing the word “re- 
in which it has been copied. gistered,” together with the number and page of 
the book in which the document has been copied. 

Such certificate shall be signed, sealed, and dated by the registering offi- 
cer, and shall then be admissible for the purpose of proving that the docu- 
ment has been duly registered in manner provided by this Act, and that the 
facts mentioned in the endorsements referred to in section 59 have occurred 
as therein mentioned. 

61. The endorsements and certificate referred to and mentioned in sec- 
Endorsemoiits and certi- tions 59 and 60 shall thereupon be copied into the 

ficate to be copied. margin of the register-book, and the copy of the 

map or plan (if any) mentioned in section 21 shall be filed in Book 'No. 1. 

The registration of the document shall thereupon be deemed complete, 
^ , and the document shall then be returned to the 

person who presented the same for registration, or 
to such other person (if any) as he has nominated in writing in that behalf 
on the receipt mentioned in section 52. 

62. When a document is presented for registration under section 19, the 
Procedure on presenting translation shall be transcribed in the register of 

documents in language un- documents of the nature of the orimnal, and to- 
knowato rog-^toringoftoar. with the copy referred to fn section 19, 

shall be filed in the registration-office. 

The endorsements and certificate respectively mentioned in sections 59 
and 60 shall be made on the original, and for the purpose of making the 
copies and memoranda required by sections 57, 64, 65, and 66, the translation 
shall be treated as if it were the original. 

63. Every registering officer may, at his discretion, administer an oath 

Pow»r to administer oaths. examined by him under the provi- 

sions of this Act. 

He may also, at his discretion, record a note of the substance of the 
Esoord of sabstanoe of statement made by each such person, and such 
statoaents, statement shall be read over, or (if made in a 
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language with which such person is not acquainted) interpreted to him in a 
language with which he is acquainted, and, if he admits the correctness of 
“Such note, it shall be signed by the registering officer. 

Every such note so signed shall be admissible for the purpose of proving 
that the statements therein recorded were made by the parsons and under 
the circumstances therein stated. 

(C*) S'pecial Duties of Sub- Registrar, 

64. Every sub-registrar, on registering a non-testamentary document 
Procedure on registration relating to immoveable property not wholly situate 

document relating to land in his own sub-district, shall make a memorandum 
situate in several sub-districts, thereof and of the endorsement and certificate 
{if any) thereon, and send the same to every other sub-registrar subordinate to 
the same registrar as himself in whose sub-district any part of such property 
is situate, and such sub-registrar shall file the memorandum in his Book 
No. 1. 

65. Every sub-registrar, on registering a non-testaraentary document 
Procedure where document relating to immoveable property situate in more dis- 

relates to land situate in tricts than one, shall also forward a copy thereof 
several districts. endorsement and certificate (if any) 

thereon, together with a copy of the map or plan (if any) mentioned in 
section 21, to the registrar of every district in which any part of such property 
is situate other than the district in which his own sub-district is situate. 

The registrar, on receiving the same, shall file in his Book No. 1 the 
copy of the document and the copy of the map or plan (if any), and shall 
forward a memorandum of the document to each of the sub-registrars subor- 
dinate to him within whose sub-district any part of such property is situate ; 
and every sub-registrar receiving such memorandum shall fi.le it in his Book 
No. L 


{D,) Special Duties of Registrar, 

66. On registering any non-testamentary document relating to immove- 
Procedure on registering able property, the registrar shall forward a memo- 

documents relating to land. randum of such document to each sub-registrar 
subordinate to himself in whose sub-district any part of the property is 
situate. 

He shall also forward a copy of such document, together with a copy of 
the map or plan (if any) mentioned in section 21, to every other registrar in 
whose district any part of such property is situata 

Such registrar, on receiving any such copy, shall file it in his Book No. 1, 
and shall also send a memorandum of the copy to each of the sub-registrars 
subordinate to liim within whose sub-district any part of the property is 
situate. 

Every sub-registrar receiving any memorandum under this section shall 
file it in his Book No. L 

67. On any document being registered under section SO, clause 5, a copy 
Procedure on registration of such document and of the endorsements and 

under section ^0, clause &. certificate thereon shall be forwarded to every re- 
gistrar within whose district any part of the property to which the instru- 
ment relates is situate, and the registrar receiving such copy shall follow the 
procedure prescribed for him in the first clause of section 66, 
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(R) Of the Gonif oiling Powers qf Registrars and Inspectors-Gemral 


68. Every sub-registrar shall perform the duties of his office under the 
Registrar to superinted superintendence and control of the registrar in 
and control snb-registrars. whose district the office of such sub-registrar is 


situate. 

Every registrar shall have authority to issue (whether on conplaint or 
otherwise) any order consistent with this Act which he considers necessary 
in respect of any act or omission of any sub-registrar subordinate to him, or 
in respect of the rectification of any error regarding the book or the office in 
which any document shall have been registered. 

69 The Inspector-General shall exercise a general superintendence over 
Inspector-General to super- all the registration-offices in the territories under 
intend registration-offices. the Local Government, and shall have power from 
Hispower to make rules, time to time to make rules consistent with this 
Act- 

providing for the safe custody of books, papers, and documents, and also 
for the destruction of such books, papers, and documents as need no longer 
be kept ; 

declaring what languages shall be deemed to be commonly used in each 
district ; 

declaring what territorial division shall be recognized under section 21 j 

regulating the amount of fines imposed under sections 24 and 34, re* 
gpectively ; 

regulating the exercise of the discretion reposed in the registering officer 
by section 63 ; 

regulating the form in which registering officers are to make memoranda 


of documents ; 

regulating the authentication by registrars and sub-registrars of the 
books kept in their respective offices under section 51 ; 

declaring the particulars to be contained in Indexes bTos. I, II., IIL, 
and IV., respectively ; 

declaring the holidays that shall be observed in the registration-offices ; 
and, generally, regulating the proceedings of the registrars and sub-regis- 
trars. 

The rules so made shall be submitted to the Local Government for ap- 
proval, and, after they have been approved, they shall be published in the 
official gazette, and shall then have the same force as if they were inserted 
in this Act. 

70 . The Inspector-General may also, in the exercise of his discretion, 
« remit wholly or in part the difference between any 

s power o remi nes. levied under section 24 or section 34, and the 

amount of the proper registration-fee. 


PART XII. — Op Refusal to Register, 

Rea$ons for refusal to re- 71 . Every sub-registrar refusing to register a 
gifter to be recorded. document, 

except on the ground that the property to which it relates is not situate 
within his sub-district, 

shall make an order of refusal, and record his reasons for such order in 
his Book Ro. 2, and endorse the words “registration refused” on the docu- 
ment ; and, on application made by any person executing or claiming under 
the document, shall, without payment and unnecessary delay, give him ^ 
copy of the reasons so recorded* 
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Ko registering officer shall accept for registration a document so endorsed, 
Unless and until, under the provisions hereinafter contained, the document is 
directed to be registered. 


72 . Except vi^here the refusal is made on the ground of denial of execu- 
4 -^ appeal shall lie against an order of a sub- 

orders of sub-registrar refua- registrar refusing to admit a document to registra- 
ing registration on ground tion (whether the registration of such document 
other than denial of exeoution. compulsory or optional) to the registrar to whom 

such sub-registrar is subordinate, if presented to such registrar within thirty 
days from the date of the order ; and the registrar may reverse or alter such 
order ; 

and if the order of the registrar directs the document to be registered, 
and the document is duly presented for registration within thirty days after 
the making of such order, the sub-registrar shall obey the same, and there- 
upon shall, so far as may be practicable, follow the procedure prescribed in 
sections 5^ 59, and 60 ; and such registration shall take effect as if the 
document had been registered when it was first duly presented for registration. 


Application where sub- 
registrar refuses to register 
on ground of denial of exe- 
cution. 


73 . When a sub-registrar has refused to re- 
gister a document on the ground that any person 
by whom it purports to be executed, or his re- 
presentative or assign, denies its execution, 


any person claiming under such document, or his representative, assign, 
or agent authorized as aforesaid, may, within thirty days after the making of 
the order of refusal, apply to the registrar to whom such sub- registrar is sub- 
ordinate in order to establish his right to have the document registered. 

Such application shall be in writing, and shall be accompanied by copy 
of the reasons recorded under section 71 ; and the statements in the applica- 
tion shall be verified by the applicant in manner required by law for the 
verification of plaints. 

74 . In such case, and also where such denial as aforesaid is made before 
Procedure of registrar on a registrar in respect of a document presented for 
eucb application. registration to him, he shall, as soon as con- 


veniently may be, enquire — 

(a) whether the document has been executed ; 

(b) whether the requirements of the law for the time being in force have 
been complied with on the part of the applicant or person presenting the 
document for registration, as the case may be, so as to entitle the document 
to registration. 

76 . If the registrar finds that the docuuient has been executed, and that 
Order to register, and pro- the said requirements have been complied with, he 
cedure thereon. shall order the document to be registered. 

And if the document be duly presented for registration within thirty 
days after the making of such order, the registering officer shall obey the 
same, and thereupon shall, so far as may be practicable, follow the procedure 
prescribed in sections 58, 59, and 60. 

Such registration shall take effect as if the document had been registered 
when it was first duly presented for registration. 

The registrar may, for the purpose of any enquiry under section 7 4, 
summon and enforce the attendance of witnesses, and compel them to give 
evidence as if he were a Civil Court, and he may also direct by whom the 
whole or any part of the costs of any such enquiry shall be paid, and such 
costs shall be recoverable as if they had been awarded in a suit under the 
Code of Civil Procedure. 
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Eefusal % regi4rar. 76 . Every registrar refusing — 

(a) to register a document except on the ^ ground that the property to* 

■which it relates is not situate within his district, or that tlie document ought 
to be registered in the office of a sub-registrar, or ^ 

(b) to direct the registration of a document under section 72 or sec- 

tion 75, , , T t 1 • 

shall make an order of refusal, and record the reasons tor such order in 

his Book 2, and, on application made by any person executing or claiming 
under the document, shall, without unnecessary delay, give him a copy of 
the reasons so recorded. 

No appeal lies from any order under this section or section 72. 

Where the registrar refuses to-order the document to be registered 
under section 72 or section 76, any person claim- 
ing under such document, or his representative, 
assign, or agent, may within thirty days after bhe making of the order of 
refusal, institute in the Civil Court within the local limits of whose original 
jurisdiction is situate the office in which the document is sought to ])e 
registered, a suit for a decree directing the document to be registered in 
such office, if it be duly presented for registration within thirty days after 
the passing of such decree ; and the provisions contained in the second and 
third paragraphs of section 75 shall, mutatis miUandis, ^PP^y docu- 
ments so presented, and, notwithstanding anything contained in this Act, 
the document shall bo receivable in evidence in such suit. 


77 . 

Suit in case of refusal. 


PART XIII— Of the Fees for Registration, Searches, and Copies. 


78 . Subject to the approval of the Governor-General in Council, the 
fees to be txod by Local local Government shall prepare a table of fees 
©o¥ornmont. payable — 

for the registration of documents : 
for searching the registers : 

for making or granting copies of reasons, entries, or documents, before,, 
on, or after registration ; 

And of extra or additional fees payable — 

for every registration under section 30 ; 

for the issue of commissions ; 

for filing translations : 

for attending at private residences r 

for the safe custody and return of documents : 

and for such other matters as appear to the Local Government iiecessarv 
to effect tlie pin poses of this Act. ^ 


Alfcera-tion of fcG&» _ The Local Government may from time to time,. 

subject to the like approval, alter such table. 

79 . A table of the fees so payable shall bo published in the otBcial 

Puhliodticm of fees. gazette, and a copy thereof in English and the 

language of the district shall bo exposed 
to public Tiew in every registration-office. 

80 . All fees for the registration of documents under this Act shall 
fees payable on present- be payable on the presentation of such, docu- 

ment«v 
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PART XIV. — Of Penalties. 


81. Every registering officer appointed under this Act, and every 

Penalty for inoorreetly en- employed in his office for the purposes 

)rsmgj copying, translating, of tliis Act, who, being charged with the en- 


dorsing, 
or registenngdocuments wiffi 
intent to injure. 


dorsing, 


copying, translating, or registering of 


any document presented or deposited under its 
provisions, endorses, copies, translates, or registers such document in a 
manner which he knows or believes to be incorrect, intending thereby ta 
cause, or knowing it to be likely that he may thereby cause, injury, as 
defined in the Indian Penal Code, to any person, shall be punished with 
imprisonment for a term which may extend to seven years, or with fine, 
or with both. 

82. Whoever commits any of the following offences shall be punishable 
Penalty for certain other with imprisonment for a term which may extend 

offences. to seven years, or with fine, or with both : 

(a) intentionally makes any false statement, whether on oath or not, 
Making ^ false statements and whether it has been recorded or not, before 
before rogisteiing officer. any officer acting in execution of this Act, in any 
proceeding or inquiry under this Act ; 

{b) intentionally delivers to a registering officer, in any proceeding under 
Delivering false copy or section 19 or s'ection 21, a false copy or translation 
translation. of a document, or a false copy of a map or plan ; 

(c) falsely personates another, and in such assumed character presents 
T, , any document, or makes any admission or state- 

^ inent, or causes any summons or commission to be 

issued, or does any other act in any proceeding or inquiry under this Act ; 

Abetment of offences under (d) abets within the meaning of the Indian 

this Act. Penal Code anything made punishable by this Act. 

83. A prosecution for any offence under this xict coming to the know- 
Registering officer may ledge of a registering officer in his official capacity 

commence prosecution. may be commenced by or with the permission of 

the Inspector-General, the Branch Inspector-General of Sindh, the registrar, 
or, the sub-registrar, in ivhose territories, district, or sub-district, as the case 
may be, the offence has been committed. 

Offences punishable under this Act shall be triable by any Court or 
officer exercising powers not less than those of a Magistrate* of the second 
class : 

Provided that, in imposing penalties under this Act, no such Court or 
officer shall exceed the limits of jurisdiction prescribed by the law for the 
time being in force as to such Court or officer. 

All fines imposed under this Act may be recovered, if for effences commit- 
ted outside the limits of the presidency-towns, in the manner prescribed by 
the Code of Criminal Procedure, and if for offences committed within those 
limits, in the manner prescribed by any Act regulating the police of such 
towns for the time being in force. 

84. Every registering officer appointed under this Act shall be deemed 
Registering officers to be a public servant within the meaning of the Indian 

deemed public servants. Penal Code, 

Every person shall be legally bound to furnish information to such regis- 
tering officer when required by him to do so. And in section 228 of the 
same Code, the words “judicial proceeding” shall include any proceeding 
under this Act. 


* Thewords, “ Magistrates of the second class, ” have been substituted for the words, 
“8uboidmate Magistrate of tho krst class, ” by Act Xil. of 1879, s. 108. 
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A registrar shall, but a sub-registrar shall not, as such, be deemed a 
Court within the meaning of sections 435 and 436 oi the Code of Criminal 
Procedure. 


PART XY. — Miscellaneous. 

85 . Documents (other than wills) remaining unclaimed in any registra- 
Destructioii of unclaimed tion-office, for a period exceeding two years, may 
documents. ^ 3 ^ destroyed. 

86. Xo registering officer shall be liable to 
any suit, claim, or demand by reason of any- 
or refused in bis official ca- thing in good faith done or refused in his official 
capacity. 

87 . Xotliing done in good faith pursuant to this Act, or any Act 
Nothing so done invalida- hereby repealed, by any registering officer, shall be 

ted by defect in appointment deemed invalid merely by reason of any defect in 
or procedure. appointment or procedure. 

88. Xotwithstanding anything herein contained, it shall not be necessary 

. , for any officer of Government, or for the Admi- 

ex^ifted^ by ^Gove™Sit nistrator-General of Bengal, Madras, or Bombay, 
officers or certain public func- or for any Official Trustee or Official Assignee, or 
tionaries. g^eriff, Receiver, or Registrar of a High 

Court, to appear in person or by agent at any registration-office in any pro- 
ceeding connected with the registration of any instrument executed by him 
in his official capacity, or to sign as provided in section 58. 

But when any instrument is so executed, the registering officer to whom 
such instrument is presented for registration may, if he think fit, refer to any 
Secretary to Government or to such officer of Government, Administrator- 
General, Official Trustee, Official Assignee, ^Sheriff, Receiver, or Registrar, as 
the case may be, for information respecting the same, and, on being satisfied 
of the execution thereof, shall register the instrument. 

89 . Every officer granting a certificate under the Land Improvement 
Certificates under Land Act, 1871, shall send a copy of such certificate to 

Improvement Act, 1871. the registering officer within the local limits of 

whose jurisdiction the whole or any part of the land to be improved, or of 
the land to be granted, as collateral security, is situate, and such registering 
officer shall file the copy* in his Book No. 1. 

Every Court granting a certificate under section 316 of the Code of 
Civil Procedure shall send a copy of such certificate to the registering officer 
within the local limits of whose jurisdiction the whole or any part of the 
immoveable property comprised in such certificate is situate, and such officer 
shall file the copy in his Book No. l.f 

Exemptions from Act, 

90 . Nothing contained in this Act, or in Act No. YIII. of 1871, or in 
Exemption of certain do- ^^7 thereby repealed, shall be deemed to re- 

cuments scouted by or in quire, or to have at any time required, the regjistra- 
tion Ox any oi the following documents or maps : — * 
(a,) Documents issued, received, or attested by any officer engaged in 
making a settlement or revision of settlement of land-revenue, and which 
form part of the records of such settlement. 

8 “ copy” has been substituted for tbe word “certificate” by Act XIL of 1879, 

t Tins clause has been added by Act XIL of 1879, s* 107. 
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(h.) Documents and maps issued, received, or authenticated by any ofE- 
cer engaged on behalf of Government in making or revising the survey of any 
land, and which form part of the record of such survey. 

(c.) Document which, under any law for the time being in force, or filed 
periodically in any revenue-office by patwaris or other officers charged with 
the preparation of village-records. 

(d.) Sanads, inam title-deeds, and other documents purporting to be or 
to evidence grants or assignments by Government of land or of any interest 
in land. 

But all such documents and maps shall, for the purposes of sections 48 
and 49, be deemed to have been and to be registered in accordance with the 
provisions of this Act. 

91. Subject to such rules and the previous payment of such fees as the 
Inspection and copies of Local Government from time to time prescribes in 

such documents. this behalf, all documents and maps mentioned in 

section 90, clauses a, 5, and c, and all registers of the documents mentioned 
in clause d, shall be open to the inspection of any person applying to inspect 
the same, and, subject as aforesaid, copies of such documents shall be given 
to all persons applying for such copies. 

92. All rules rela|mg to registration heretofore enforced in British 
Burmese registration rules Burma shall be deemed to have had the force of 

confirmed. law, and no suit or other proceeding shall be main- 

tained against any officer or other person in respect of anything done under 
any of the said rules. 
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THE INDIAN LIMITATION ACT, 

NO, XV, OF 187X 


Bbceiveb the G.-G.’s Assent on the 19th July 1877. 

An Act for the Limitation of Suit&f and for other Ftfrposes* 

Whereas it is expedient to amend the law relating to the limitation of 
suits, appeals, and certain applications to Courts ; 
Freamb e. whereas it is also expedient to provide rules 

for acquiring hj possession the ownership of easements and other property ; 
It is hereby enacted as follows : — 


PARTI 

Preliminary, 

1 This Act may be called ‘®The Indian 
Short titla. Limitation Act, 1877.” 

It extends to the whole of British India , but nothing contained in 
sections two and three or in Parts 11. and III 

Extent of Act applies— 

(a) to suits under the Indian Divorce Act, or 

(b) to suits under Madras Regulation VI. of 1831. 

^ And it shall come into force on the first day 
Commencement. October 1877. 

2, On and from that day the Acts mentioned in the first schedule thereto 
^ ^ annexed shall be repealed to the extent therein 

Eepealof Acte. specified. 

But all references to the Indian Limitation Act, 1871, shall be read as 

Hefei ences to Act IX. of if made to this Act ; and nothing herein or in 
that Act contained shall be deemed to afiect any 
title acquired, or to revive any right to sue barred, 
under that Act, or under any enactment thereby 
repealed ; and nothing herein contained shall be 
deemed to afiect the Indian Contract Act, sec- 
tion 25. 

iNotwithstanding anything herein contained, any suit mentioned in No. 
^ ^ , . , . , 146 of the second schedule hereto annexed may 

sOTbeVby to Act?rsho?™r be brought within five years next after the said 
than that prescribed by Act first day of October 1877, unless where the period 
IX. of 1871. prescribed for such suit by the said Indian Limita- 

tion Act, 1871, shall have expired before the completion of the said five 
years, and any other suit for which the period of limitation prescribed by this 
Act is shorter than the period of limitation presciibed by the said Indian 
Limitation Act, 1871, may be brought within two years next after the said 
first day of October 1877, unless where the period prescribed for such suit by 
the same Act shall have expired before the completion of the said tw'O years. 

3. In this Act, unless there be something re- 
pugnant in the subject or context. 

51 H 


1871. 

Saving of titles already 
acquu-ed. 

Saving of Act IX. of 1872, 
s. 25. 


Interpretation-clause . 
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‘plaintiff^ includes also any person from or through whom a plaintiff 
derives his right to sue ; ‘ applicant includes also any person from or through 
whom an applicant deiives his right to apply ; and ‘ defendant includes also 
any person from or through ^^hom a defendan. derives Ins liability to be 

sued includes also a right, not arising from contract, by which 

one person is entitled to remove and appropriate for his own profit any part 
of the soil belonging to another, or any thing growing in, or attached to, or 
subsisting upon, the land of another : 

‘bill of exchange' includes also a hundi and a cheque : 

' bond ’ includes any instrument whereby a person obliges himself to 
pay money to another, on condition that the obligation shall be void if a 
specified act is performed, or is not performed, as the case may be : 

‘ promissory note ’ means any instrument whereby the maker engages 
absolutely to pay a specified sum of money to another at a time therein 
limited, or on demand, or at sight : 

‘ trustee ' does not include a bendmidtir, a mortgagee remaining in pcs- 
session after the mortgage has been satisfied, or a wrong-doer in possession 
without title : 

‘ suit ' docs not include an appeal or an application : 

‘ registered ’ means duly registered in British India under the law for 
the registration of dociuQcnts in force at the time and place of executing the 
document, or signing the decree or order, referred to in the context : 

‘foreign country' means any country other than British India : 
and nothing shall he doomed to be done in ‘ good faith ' which is not 
done with due care and attention. 
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Limitation of Suits, Appeals, and Applications. 

4. Subject to the provisions contained in sections five to twenty-five 
Dismixsal of suite, &o., (inclasivo), every suit instituted, appeal presented, 

Instituted, &c,, after penod and application made after the period of limita- 
of limitation. tioii prescribed therefor by the second schedule 

hereto annexed, shall be dismissed, although limitation has not been set 
as a defence. 

Explanation . — A suit is instituted in ordinary cases when the plaint is 
presented to the proper officer ; in the case of a pauper, when his application 
for leave to sue as a pauper is filed ; and in the case of a claim against a 
company which is being wound up by the Court, when the claimant first 
sends in his claim to the official liquidator. 

Ilhi^irations. 

(a ) A suit is instituted aftpr the prescribed period of limitation. Limitation is 
not set up as a defence, and judgment is given for tho plaintiff. The deieudant 
appeals. The Appellate Court must dismiss the suit. 

{h ) An appeal presented atter the prescribed period is admitted and registered. 
I he appeal shall, nevertheless, be dismissed. 

5. If the period of limitation prescribed for any suit, appeal, or appliea- 
Provieo where Court is tion, expires on a day -when the Court is closed 

closed when period expires. the suit, appeal, or application, may be instituted,’ 
presented, or made on the day that tho Court re-opens. 

iu tho by'l^ni^Sna^exneuts Act (V. 
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Any appeal or application for a review of jncfgraent may bo admitted 
Proviso as to appeals and after the period of limitation prescribed therefor, 
applications for review, when the appellant or applicant satisfies the Oourt 
that he had sufficient cause for not presenting the appeal or making tb® ap- 
plication within such period. 

6. When, by any special or local law now or hereafter in force in 
^ Special and local laws of British India, a period of limitation is specially 

limtation. prescribed for any suit, appeal, or application, 

nothing herein contained shall affect or alter the period so prescribed. 

7. If a person entitled to institute a suit or make an application be, at 

Legal disability. time from which the period of limitation is to 

be reckoned, a minor, or insane, or an idiot, he may 
institute the suit or make the application within the same period after the 
disability has ceased, as would otherwise have been allowed from the time 
prescribed therefor in the third column of the second schedule hereto annexed. 

When he is, at the time from which the period of limitation is to be 
Double and successive dis- reckoned, affected by two such disabilities, or when, 
abilities. before his disability has ceased, lie is affected by 

another disability, he may institute the suit or make the application within 
the same period after both disabilities ha\m ceased as would otherwise have 
been allowed from the time so prescribed. 

When his disability continues up to his death, his legal representative 
may institute the suit or make the application within the same period after 
the death as would otherwise have been allowed from the time so prescribed. 

When such reprGseiitati\ e is at the date of the death affected by any 
Disability of represeutativo. clisalnlity, the rules contained in the first two 

paragraphs or this section shall apply. 

Nothing in this section applies to suits to enforce rights of pre-emption, 
or shall be deemed to extend, for more than three years from the cessation 
of the disability or the death of the person affected tlicreby, the period within 
■which any suit must be instituted or application made. 

Illustrations, 

(a.) The right to sue for the hire of a boat accrues to A daring his minority. 
Ho attains majoiity four years after such aooruer. He may institute bis suit at any 
time within thive vears from the date of his attaining majority. 

(h) A, to whom a right to sue for a legacy has accrued during his minority, 
attains majority eleven yeais after such accruer. A his under the ordinary law, 
only one year remaining within which to sue. But under this section and extension 
of two years will bo allowed him, maldne, in all a period of three years from the 
date of his attaining majority within which he may bring his suit. 

(c.) A right to sue accrues to Z dining his minority After the acijriief, but 
while Z is still a minor, he becomes lubane. Time runs against Z from the date 
when liis insanity and minoiity cease. 

(ch) A right to sue accrues to X daring his minority. X dies before ait doing 
majority, and is succeeded by Y, his minor son. Time runs against Y from the date 
of Ids attaining majority. 

(<?.) A right to sue for an hereditary office accrueh to A, who at the lime is 
insane. Six years after the acerner A recovers his reason A has six years, under 
the ordinary law, from the date when his insinity ceased within which to institute 
a suit. No extension of time will be given him under this Beotion. 

(f.) A right to sue as landlord lo recover pos«ession from a tenasit accrues to 
A who is an idiot. A dies three years after the accruer, his idiocy (‘ontinaing up to 
the date of his deith. A’s representative in interest his, under the O’-din yy law, 
nine years from the date of A’s death within wlrco lo bring a suit. This section 
does not extend that time, except where the representative is himself under disabi- 
lity when the roprcsonlation devolves upon him. 
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8 When one of several joint cre<litors or claimants is under any such 
D^biUty of one joint cro- disabdity and when a discharge can be given 
rirtor. without the concurrence of such person, time will 

run against them all ; but where no such discharge can be given, time will 
not run as against any of them until one of them becomes capable of giving 
such discharge without the concurrence of the others. 

JlluRf. rations. 


(a.) A incurs a debt to a firm, of which B, 0, and D, are partners. B is insane^ 
and 0 is a minor. D can give a discharge of the debt witbont the concurrence of 
B and 0. Time runs against B, C, and B. -n x 

(h.) A incurs a debt to a firm, of which E, F, and G, are partners. E and F 
are insane, and Q is a minor. Time will not run against any of them until either 
E or F becomes sane, or G attains majority. 


9. When once time has begun to run, no- 
Continnous running of time. g^Bsequeiit disability or inability to sue stops it : 

Provided that where letters of administration to the estate of a creditor 
have been granted to his debtor, the running of the time prescribed for a 
suit to recover the debt shall be suspended while the administration 
continues. 


10. Notwithstanding anything hereinbefore contained, no suit against a 
Suits against express trus- person in whom property has become vested in 
tees and their representatives, trust for any specific purpose, or against his legal 
representatives or assigns (not being assigns for valuable consideration) for 
the purpose of following in his or their hands such property, shall be barred 
by any length of time. 


11, Suits instituted in British India on contracts entered into in a 
foreign country are subject to the rules prescribed 
by this Act. 

limitation shall be a defence to a suit instituted in 
British India on a contract entered into in b 
foreign country, unless the rule has extinguished 
the contract, and the parties were domiciled in such country • during the 
period prescribed by such rule. 


Suits on foreign contracts. 
No foreign rule of 
Foreign limitation law. 


PAET III. 

Computation of Pebiod of Limitation. 

12. In computing the period of limitation prescribed for any Biiity 
^ Exclusion of day on which appeal, or application, the day from which sucli 
right to sue accrues. period is to be reckoned shall be excluded. 

In computing the period of limitation prescribed for an appeal, an ap- 
Exclusion in case of ap- plication for leave to appeal as a pauper, and an 
peals and certain applications, application for a review of judgment, the day on 
which the^ judgment complained of was pronounced, and the time requisite 
for obtaining a copy of the decree, sentence, or order appealed against or 
sought to be reviewed, shall be excluded. 

Where a decree is appealed against or sought to be reviewed, the time 
requisite for obtaining a copy of the judgment on which it is founded shall 
also be excluded. 

In computing the period of ^ limitation prescribed for an application to 
^ aside an award, the time requisite for obtaining a copy of the award sliall 
m excluded. 
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13. In computing the period of limitation prescribed for any suit, the 
Exclusion of time of de- time during 'which the defendant has been absent 
fendant’s absence from Bri- from British India shall be excluded. 

tish India. 


14. In computing the period of limitation prescribed for any suit, the 
Exclusion of time of pro- t™® during which the plaintiff has been prosecuting 
ceeding bonA ^fide in Court with due diligence another civil proceeding, whether 
without jurisdiction. ^ Court of first instance or in a Court of appeal, 

against the defendant, shall be excluded, where the proceeding is founded 
upon the same cause of action, and is prosecuted in good faith in a Court 
which, from defect of jurisdiction, or other cause of a like nature, is unable 
to entertain it. 

In computing the period of limitation prescribed for a suit, proceedings 
Like exclusion in case of have been stayed by order under the Code 

order under Civil Procedure of Civil Procedure, section 20, the interval be- 
Code, s. 20. tween the institution of the suit and the date of so 

staying proceedings, and the time requisite for going from the Court in which 
proceedings are stayed to the Court in which the suit is re-instituted, shall be 


excluded. 

In computing the period of limitation prescribed for any application, 
Like exclusion in case of the time during which the applicant has been 
application. making another application for the same relief shall 

be excluded, where the last-mentioned application is made in good faith to a 
Court which, from defect of jurisdiction, or other cause of a like nature, is 
unable to grant it. 

JEIxplanatioji 1 , — In excluding the time during which a former suit or 
application was pending or being made, the day on which that suit or ap- 
plication was instituted or made, and the day on which the proceedings there- 
in ended, shall both be counted. 

Explanation 2 . — A plaintiff resisting an appeal presented on the ground 
of want of jurisdiction shall be deemed to be prosecuting a suit within the 
meaning of this section. 

15. In computing the period of limitation prescribed for any suit, the 
Exclusion of time during institution of which has been stayed by injunction 

which commencement of suit or order, the time of the continuance of the in- 
ord^r injunction or junction or order, the day on which it was issued 

or made, and the day on which it was withdrawn, 
shall be excluded. 

16. In computing the period of limitation prescribed for a suit for 

_ , . ^ . possession by a purchaser at a sale in execution of 

which judgment-debtor is a decree, the time during which the judgment-debt- 
attempting to set aside exe- or has been prosecuting a proceeding to set aside 
cution-sale. shall he excluded. 

17. When a person who would, if he were living, have a right to 
Effect of death before right institute a suit or make an application, dies before 

to sues accrues. the right accrues, the period of limitation shall be 

computed from the time when there is a legal representative of the deceased 
capable of instituting or making such suit or application. 

When a person against whom, if he were living, a right to institute a 
suit or make an application would have accrued, dies before the right accrues, 
the period of limitation shall be computed from the time when there is a 
legal representative of the deceased against whom the plaintiff* may institute 
or make such suit or application. 

ISTothing in the former part of this section applies to suits to enforce 
rights of pre-emption or to suits for the possession of immoveable property 
or of an hereditary office, 


limitation. 



. S. r k’.».Sdil of ..cl. right, OC of the t.tlc 

on which it is right has been 

or where any document necessary to establish sue „ 

faith a^ lor a the fraud first became known to 

shall be r®heX or, in the case of the concealed docu- 

the person injurious y “f .f it or compelling its production, 

ment, when hefarstliad *6 means p o prescribed for a suit or appli- 

19 . If, before the expiration of the P; ^„-„grtv or right, an ac- 

EtEoot of aoknowled^^eat of liability in respect of_ such pro- 

in writing. Know e ^ bv the party against whom 

perty or right has been made in "^'^^itog 7 ^^ through whom he derives 

such property or right is Lcording to the nature of the 

«■“ 

was so signed. ^ ^ . onViuAwlodo-ment is undated, oral evi- 

a„c.'X"SV”“S" rigetri ; tat oc.a.ria».e of i» 

may he sufficient, though it omits *<> /P®“5; * \ perform ancs or 

r/tv or imdit, or avers that the time for pay ment, dolivtry poii 

5",,:«;ri.» - y« “ ‘rrjiriSli. Vow™ t “ ££,r™"i 

perform, or permit to enjoy, 1 ....fified to the property or right. 

In «ta i«iw CgVr ....... Big- da.™ pc™, .11, 

or by an agemt duly authorized m this h^ expiration of the 

20. When interest on a d ^ o le„^y ^^P^ person liable 

to pay tlie^^debt or legacy, or by his agent duly 

^ of a debt is, before the -Piratmn of the 

Effc! of of ‘prese^ibod perio.l,_ paid ly. ^tor or by Ins 

pldpal. ' agent duly authorized in this behalf 

a new period of limitation, according to the nature o . 

liability, shall he computed from the time when the paymeiit was mad . 

Provided that, in the case of part-payment of the principal or a cU bt, 
the fact of the payment appears in the hand writing of the person making, 

re mortgaged land is in the possession of the mortgagee, the y^‘”P* 

d „tapc d..^- oi *i™ «cS" 

of mortgaged land. a payment for the purpose of this sectio . ^ 

21* Nothing is sections 19 and 20 renders one of several join con 

^ , 1 • • A tractors partners, executors, or mortgagees clvarge- 

One of several loiiit con- macuors, paimiwa, ? ;±±^„ o^lrnnwlpds^- 

tractors, &c., not chargeable able by reason only of a written acki o g 
by reason of acknowledgment + gitrned, or of a payment made by, or by tne 

S agent of, any other or others of them. 

221 When, after the institution of a suit, a new plaintiff or defend- 
Bffoot of subrititutiog or ant is substituted or added, the suit 
adding now plaintiff or do- gards him, he deemed to have been 
fondant, •when he was so made a pai'ty ; 
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Provided that, when a plaintiff dies, and the suit is continued by his 
Proviso whero original legal representative, it shall, as regards him, be 
plaintiff dies. deemed to have been instituted when it was 

iiistituied by the deceased plaintiff. 

Provided also that, when a defendant dies, and the suit is continued 
Proviso where original de- against his legal representative, it shall, as regards 
fendant dies. liinQj "be deemed to have been instituted when it 

was instituted against the deceased defendant. 

23. In the case of a continuing breach of contract, and in the case of 
Continuing broaches and a continuing wrong independent of contract, a 

wrongs. fresh period of limitation begins to run at every 

moment of the time during which the breach or the wrong, as the case may 
be, .continues. 

24. In the case of a suit for compensation for an act which does not 

Suit for compensation for *0 action, unless some specific 

act not actionable without injury actually results therefrom, the period of 
special damage. limitation shall be computed from the time when 

the injuiy results. 

Illustrations. 

{a.) A owns the surface of a field. B owm the subsoil. B digs coal thereout 
without causing any immediate apparent injury to the surface, but at last the surface 
subsides. The period of limitation in the case of a suit by A against B runs from 
the time of the subsidence. 

(b.) A speaks and publishes of B slanderous words not actionable in themselves 
without special damages caused thereby. 0 in consequence refuses to employ B as 
his clerk. The period of limitation in the case of a suit by B against A for com- 
pensation for the slander does not commence till the refusal 

^ Computation of time men- 25- All instruments shall, for the purposes of 

tioned in instruments. this Act, be deemed to be made with reference to 

the G-regorian calendar. 


Illustrations. 

(a.) A Hindii makes a promissory note bearing a native date only, and payable 
four months after date. The period of limitation apjdicahle to a suit on the note 
runs from the expiry of four months after date computed according to the Gre- 
gorian calendar. 

(/;.) A Hindu makes a bond, bearing a native date only, for the repayment of 
money within one year. The period of limitation applicable to a suit on the bond 
runs from the expiry of one 3 ’ear after date computed according to the Gregoriaa 
calendar. 


PART lY. 

Acquisition op Ownership by Possession. 


26.* Where the access and use of light or air to and for any building 
Acquisition of right to have been peaceably enjoyed therewith as an case- 
easements. ment, and as of right, without interruption, and 

for twenty years, 

and where any way or watercourse, or the use of any water, or any 
other easement (whether affirmative or negative), has been peaceably and 
openly enjoyed by any person claiming title thereto, as an easement, and as 
of mgiit, without interruption, and for twenty years, 

the right to such access and use of light or air, way, watercourse, use 
of water, or other casement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested. 


* Sections 26 and 27 are repealed by Act V. of 18S2 (Easements) in territories to which 
ActV. otlS8'2 extends. All references in any Act or Kcgulation. to the said sections, or to 
i3s. 27, and 28 of Act IX. of 1871» shall, in such territories, be road as made to SS* S^iid 18 of 
Act V. of 1882, 
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rr T *' "NTA-fliiTij. is an interruption within the meaning of this 
ExphmUon.—^omi g .+„a,l discontinuance of the possession or 

section, unless where ther gome person other than 

.Bjoraent, ly otaWUon « robmitled to, or ooqBiesced in, 

notioo «, ..d of th. P»son «.k„g 
or authorizing the same to be made. 

Illustrations, 

0 f,“ ^rtVtai “.‘to dSfsf p™™“ss 

adiiiits the obstru , rt-^onltr Aninved bv bim, claiming title thereto as an ease- 

1880. T''® i® the nlaintifB merely proves that he cn- 

ih.) In a hke suit, brought m 1881 the dismissed, 

i?no exercise of° torightby actual user has been proved to have taken place within 

* SI ih. dsbt p.».blr .nd openly 

bis leaves to enjcy the right. The suit 

shall be dismissed. 

27.* Provided that, when any land or water upon, over, or from jhich 
i any easement has been enjoyed or derived, has 

VO— “TsSt tef;. beL held nnder or by virtue of any interest for 
S! life or any term of years exceeding three years 

from the granting thereof, the time of the enjoyment of such easement 
Lriuf' the continuance of such interest or term shall be excluded in the 
computation of the said last-mentioned period of twenty years, in case the 
S is, within three years next after the determination of such interest or 
ter™ resisted by the person entitled, on such determination, .to the said land 

or water. ^ . 

Illustration. 

A sues for a declaration that he is entitled to a right of W over B’s land- . A 
prove! 1. 1 he has enjoyed the light for twenty-five years ; but B slices that during 
ten of these yearn, O. a^Iindii wi.low. had a hfe-interest in the land that on C s death 
B became entitled to the land, and that within two years aftei C s death he contested 
A’h claim to the right The <=!uit must be dismissed, as A, with reference to the pro- 
visions of this section, has only proved enjoyment for fifteen years. 

28. At the determination of the period hereby limited to any person 

Extinguishment of right for instituting a .suit for possession of any property, 
to property. his right to such property shall be extinguislied. 


THE EIBST SOHEDTJLE. 


Number and year of 
Acts. 

Title. 

Extent of Kepeal. 

X. of 1865 

The Indian Succession 

In section 321 the words “ within 

Act. ! 

two years after the death of the 
testator, or one year after the 
legacy has been paid.” 

IX. of 1871 

The Indian Limitation 
Act 1871. 

The whole. 

X, of 1877 ... 

The Code of Civil Pro- 

Section 599, and in section 601 the 

cedure. 

words “within thirty days from 
the date of the order.” 


* Sections 26 and 27 are repealed by 'Act V. of 1882 (Easements) in territories to which 
Act V. of 1882 extends. All references in any Act or Regulation to the said sections, or to 
ss. 27, and 28 ef Act IX. of 1871, ^H, in snch territories, he read m made to ss. It and 16 of 
Act y, of 1882. 
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THE SECOND SCHEDULE. 

{See section 4*) 

First Division : Suits, 


Description of snit. 


1. — ^To contest an award of the Board 

of Eevenne under Act No, 
XX III of 1863 (to provide 
for the adjudication of 
claims to waste-loMds), 

2, ~“For compensation for doing, or 

for omitting to do, an act in 
pnrsuance of any enactment 
in force for the time being 
in British India. 

3. — Under the Specific Relief Act, 

1877, section 9, to recover 
possession of immoveable 
property, 

4, — Under Act No. IX of 1860 (to 

provide for the speedy de- 
termination of certain dis- 
putes "between worhmen en^ 
gaged in Railway and other 
public works and their em- 
ployers)^ section one. 

— Under the Code of Civil Proce- 
dure, chapter xxxix (of sum- 
mary procedure on negoti- ' 
able instruments). 

6. — Upon a Statute, Act, Regulation, 
or Bye-law, for a penalty or 
forfeiture, 

V. — For tbe wages of a household 
servant, artisan, or labourer, 
not provided for by this 
schedule, No. 4. 

8. — ^For the price of food or drink 

sold by the keeper of a hotel, 
tavern, or lodging-house. 

9. — For the price of lodging 

10. — To enforce a right of pre-emp- 

tion, whether the right is 
founded on law, or general 
usage, or on special contract. 




Period of limita- 
tion. 

Time from which period 
begins to run. 

Fart I. — Thirty 
days. 


Thirty days 

When notice of the 
award is delivered to 
the plaintiff. 

Part n. — Ninety 


Ninety days 

When the act or omissiom 
takes place. 

Part in. — Six 
months. 


Six mouths 

When the dispossession 
occurs. 

Ditto 

When the wages, hire, or 
price of work claimed 
accrue or accrues due. 

Ditto 

When the instrum ''nt 
sued upon becomes due 
and payable. 

Part IV, — One 


year. 

One year 

When tbe penalty or for- 
feiture is incurred. 

Ditto 

When tbe wages accrue 
due. 

Ditto 

When tbe food or drink 
is delivered. 

Ditto 

When the price becomes 
payable. 

Ditto 

When tbe purchaser takes 
under the sale sought to 
be impeached, physical 
possession of tbe whole 
of the property sold, or 
where the subject of 
the sale does not admit 
of physical possession, 
when the instrument of 
sale is registered. 
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THE SECOND SCHEDULE— (eoniinMsci ). 
Fivst Division : S'U'its ^continued). 



Part IF. (contd.)- 
One year* 
One year 


•By a person against wliom an 
order is passed under section 
280, 281, 282, or 335 of the 
Code of Civil Procedure to 
establish his right to, or to 
the present possession of, 
the property comprised in 

the order. 1 rf 4 . 4 . 

12. ^To set aside any of the follow- 1 Ditto 

ing sales : — 

(a) sale in execution of a decree 
of a Civil Court ; 

(&) sale in pursuance of a decree or 
Older of a Collectoi or other 
officer of revenue ; 

(c) sale for airears of Government 

revenue, or for any demand 
I’ecoverahle as such arreais; 

(d) sale of a patni taluq sold for 

current arrears of rent. 

Explanation . — In this clause ‘ patni ’ 
includes any intermediate 
tenuie saleable for current 
arrears of rent. . 

15 . — alter or set aside a decision or I Ditto 
order of a Civil Court in any 
proceeding-other than a suit. 

14 . — ^Xo set aside any act or order of 1 Ditto 

an officer of Government in 
his official capacity, not here- 
in otherwise expressly pro- 
vided for. ^ 

15. — Against Government to set aside 1 Ditto 

any attachment, lease, or 
transfer of immoveable pro- 
pel ty by the revenue autho- 
rities for airears of Govern- 
ment revenue. 

16. — ^Against Government to recover 1 Ditto 

money paid under protest in 
satisfaction of a claim made 
by the revenue authorities on 
account of arreais of revenue 
or on account of demands 
recoverable as such arrears. 

17. — Against Government for compen- 1 Ditto 

sation for land acquired for 
public pnrposes. 

18. — Like suit for compensation when Ditto 

the acquisition is not com- 1 
pleted. 1 


The date of the order. 


When the sale is coniirm- 
ed, or would otherwise 
have become final and 
conclusive had no such 
suit been brought. 


The date of the final deci- 
sion or Older in the case 
by a Com t competent to 
determine it finally. 

The date of the act or 
order. 


When the attachment, 
lease, or tiansfer is 
made. 


When the payment is 
made. 


The date of determining 
the amount of the com- 
pensation. 

The date of the refusal 
to complete. 



Act XV ] ’Ill 


THE SECOND SCHEDULE— (cowiiwMetZ). 
Fwst Division ; SvAts — (continued). 


Description of snit. 

Period of limita- 
tion. 

Time from which period 
begins to run. 

* 

Part IV. (contd .) — 
One year. 

When the imprisonment 
ends. 

19. — ^For compensation for false impri- 
sonment. 

One year 

20*— By executors, administrators, 
or representatives under Act 
ISTo. XII. of 1855 enable 

the escemtors^ administra- 
tors, or representatives to 
sue and he sued for certain 
v>Tongs'). 

Ditto 

The date of the death of 
the person wronged. 

21. — By executors, administrators, 
or lepresentatives under Act 
Ko. XIII. of 1855 {to pro- 
vide compensation to fami- 
lies for loss occasioned by 
the death of a person caused 
by actionable wrong). 

Ditto ... 

The date of the death of 
the person killed. 

22. — ^For compensation for any other 
injury to the person. 

Ditto 

When the injury is com- 
mitted. 

23. — For compensation for a malici- 
ous prosecution. 

Ditto 

When the plaintiff is ac- 
quitted, or the prosecu- 
tion is otherwise termi- 
nated. 

24. — For compensation for lihel 

Ditto 

When the libel is pub- 
lished. 

25. — For compensation for slander ... 

Ditto 

When the words are 
spoken, or, when the 
words are not action- 
able in themselves, when 
the special damage com- 
plained of results. 

26. — ^For compensation for loss of ser- 
vice occasioned by the seduc- 
tion of the plaintiff’s servant 
or daughter. 

Ditto 

When the loss occurs. 

27. — For compensation for inducing a 
person to break a contract 
with the plaintiff. 

Ditto 

The date of the breach. 

28. — ^For compensation for an illegal, 
irregular, or excessive dis- 
tress. 

Ditto 

The date of the distress. 

29. — For compensation for wrongful 
seizure of moveable property 
under legal process. 

Ditto 

Part V. — Two 
years. 

The date of the seizure. 

30. — ^Against a carrier for compensa- 
tion for losing or injuring 
goods. 

Two years 

When the loss or injury 
occurs. 

31.— Against a carrier for compen- 
sation for delay in delivering 
goods. 

Ditto 

When the goods ought to 
be delivered. 




LUflTPATIOK. 

THE SECOND SHEDIJLE— 

FiTst JDivisiofi •* Suits — (coxitintisd). 


Description of suit. 


Period of limita- 
tion. 


Time from whicli period 
I begins to run. 


Part F. (contd,y 
Tioo years. 

-Against one wbo, having a right Two years 
to use property for specific 
purposes, perveris it to other 
purposes. 

33. — Under Act No. XEL of 1855 Ditto 

(to enable executors, a<hui- 
nistrators, or represmia- 
twes to sue and he sued for 
certain wrongs) against an 
executor, administrator, or 
other representative.^ 

34. — For the recovery of a wife ... Ditto 

35. — For the restitution of conjugal Ditto 

rights. 


36.- Ft’** . nensatiiu. for anv rasi- Ditto 

oi non- 


feawance imlejtcndent of con- 
tract, and not heiein specially 
provided for. 

37 , — for compensation for obstruct- 
ing a way or a watercourse, 
or compensation for diverting 
a watercourse. 

30, — foy compensation for trespass 
upon immoveable pro])erty. 

40. — For compensation for infringing 

copyright or any other ex- 
clusive privilege. 

41. — To restrain waste. 

42. — For compensation for injury 

caused by an injunction 
wrongfully obtained. 

43. — Under the Indian Succession Act, 

1865, section 320 or 321, or 
under the Probate and Ad- 
ministration Act, 1881, sec- 
tion 139 or 140, to compel a 
refund by a person to whom 
an executor or administrator 
has paid a legacy or distri- 
buted assets. 

44. — By a waid who has attained ma- 


Part VL— Three 
years. 

Three years 


; When the perversion first 
becomes known to the 
person injured thereby. 

When the wrong com- 
plained of is done. 


When possession is de- 
manded and refused. 

When restitution is de- 
manded and is refused 
by tlie husband or wife, 
being of full age and 
sound mind. 

When the malfeasance, 
misfeasanee, or nonfea- 
sance takes place. 


The date of the obstruc- 
tion. 

The date of the diversion. 

The date of the trespass. 

The date of the infringe- 
ment. 

When the waste begins. 

When the injunction 
ceases. 

The date of the payment 
or distribution. 


jovity, to set aside a sale by 

Ms guardian. 


When the ward attains 
majority. 


* See Act V. of 1881, s. 156. 
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THE SECOND SOHEDXJLE— 

First Division ; Suits — (continued). 


Description of suit. 


Period of limita- 
tion. 


Time from which period 
begins to run. 


45. — To contest an award under any 

of the following Regulations 
of the Bengal Code : — 

VII. of 1822, 

IX. of 1825, and 
IX. of 1833. 

46. — By a party bound by such award 

to recover any property com- 
prised therein. 

47. — By any person hound hy an or- 

der respecting the possession 
of property made under the 
Code of Criminal Procedure, 
chapter xl , or the Bombay 
Mdmlatdars’ Courts Act, or 
hy any one claiming under 
such person, to lecover the 
property comprised in such 
order. 

48. — For Specific moveable property 

lost, or acquired hy theft, or 
dishonest misappropriation 
or conversion, or tor compen- 
sation for wrongfully taking 
or detaining the same 

49. — For other specific moveable pro- 

perty or for compensation for 
wrongfully taking or injur- 
ing or wrongfully detaining 
the same. 

50. — For the hire of animals, vehicles, 

boats, or household furni- 
ture. 

51. — For the balance of money ad- 

vanced in payment of goods 
to be delivered. 

52. — For the price of goods sold and 

delivered where no fixed 
period of credit is agreed 
Upon. 

53. — For the price of goods sold and 

delivered to be paid for after 
the expiry of a dxed period 
of credit. 

54. — For the price of goods sold and 

delivered to be paid for by a 
hill of exchange, no such bill 
being given. 


Part VL (contd,)- 
Three years. 
Three years 


The date of the final 
award or order in the 


The date of the final 
award or order in the 


The date of the final or- 
der in the case. 


When the person having 
the right to the posses- 
sion of the property first 
learns in whose posses- 
sion it is. 

When the property is 
wrongfully taken or in- 
jured, or when the de- 
tainer’s possession be- 
comes unlawful. 

When the hire becomes 
payable. 

W^hen the goods ougut to 
be delivered. 

The date of the delivery 
of the goods. 


When the period of cre- 
I dit expires. 


When the period of the 
proposed hill elapses. 
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THE SECOND SCHEDULE— (cwiimwei). 
First Division ; Suits — (continaed). 


Description of suit. 

Period of limita- 
tion. 

Time from which period 
begins to ran. 


Part VI. (contd .) — 
Three years. 

The date of the sale. 

55.— for ihe price of trees or grow- 
ing crops sold by the plaint- 
iff to the defendant where 
no fixed period of credit is 
agreed upon. 

Three years 

56. — ^For the price of work done by 
the plaintiff for the defend- 
ant at his request, where no 
time has been fixed for pay- 
ment. 

Ditto 

When the work is done. 

57. — for money payable for money 
lent. 

Ditto 

When the loan is made. 

58. — Like suit when the lender has 
given a cheque for the 

Ditto ... 

When the cheque is paid. 

69.'— for money lent under an agree- 
ment that it shall be payable 
on demand. 

Ditto 

When the loan is made. 

60. — for money deposited under an 
agieeinent that it shall be 
payable on demand. 

Ditto 

When the demand is 
made. 

61. — ^f or money payable to the plaint- 
iff for money paid for the 
defendant. 

Ditto 

When the money is paid. 

62. — for money payable by the de- 
fendant to the plaintiff for 
money received by the de- 
fendant for the plaintiff’s 
use. 

Ditto ... 

When the money is re- 
ceived. 

60. — for money payable for interest 
upon money due from the 
defendant to the plaintiff. 

Ditto 

When the interest be- 
comes due. 

64.^ — for money payable to the plaint- 
iff for money found to be due 
from the defendant to the 
plaintiff on accounts stated 
between them. 

Ditto ... 

When the accounts are 
stated in wiiting, signed 
by the defendant oi his 
agent duly authorized 
in this behalf, unless 
where the debt is, by 
a simultaneous agree- 
ment in writing signed 
as aforesaid, made pay- 
able at a future time, 
and then when that 
time arrives. 

66. — for compensation for breach of 
a promise to do anything at 
a specified time, or upon the 
happeming of a specified con- 
. tingency. 

Ditto ... 

When the time specified 
arrives or the contin- 
gency happens. 

66, — On a single bond #l;iere a day is 
specified for payment. 

Ditto 

The day so specified. 
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THE SECOND SCHEDULE— (conimwec?). 


First Division : Suits — (continued). 


Description of suit. 

Period of limita- 
tion. 

Time from which period 
begins to run. 

— On a single bond where no sncb 

Part VL (contd,')— 
Three years. 
Three years 

The date of executing the 

day is specified. 


bond. 

08. — a Ijond subject to a condition. 

Ditto 

When the condition is 

69. — On a bill of exchange or promis- 

Ditto 

broken. 

When the bill or note 

sory note payable at a fixed 


falls due. 

time after date. 

70.^ — On a bill of exchange payable at 

Ditto 

When the bill is pre^ 

sight, or after sight, but not 


sented. 

at a fixed time. 

71. — On a bill of exchange accepted 

Ditto 

When the bill is pre^ 

payable at a particular place. 


sented at that place. 

72. — On a bill of exchange or pro- 

Ditto 

When the fixed time ex*» 

missory note payable at a 


pires. 

fixed time after sight or after 
demand. 

73. — On a bill of exchange or pro- 

Ditto ... 

The date of the bill or 

missory note payable on de- 


note. 

mand, and not accompanied 
by any writing restraining 
or postponing the right to i 
sue. 

74 — On a promissory note or bond 

Ditto ... 

The expiration of the 

payable by instalments. 


first term of payment, 

76. — On a promissory note or bond 

Ditto 

as to the part then pay- 
able ; and, for the other 
parts, the expiration of 
the respective terms of 
payment. 

When the first default is 

payable by instalments, 


made, unless where the 

which provides that, if 
default be made in payment 


payee or obligee waives 


the^ benefit of the pro- 

of one instalment, the whole 


vision, and then when 

shall be due. 


fresh default is made in 

76. — On a promissory note given by 

Ditto 

respect of which there 
is no such waiver. 

The date of the delivery 

the maker to a third person 


to the payee. 

to be delivered to the payee 
after a certain event should 
happen. 

77.^ — On a dishonoured foreign hill 

I^itto ... 

When the notice is given. 

where protest has been made 
and notice given. 

78. — By the payee against the drawer 

Ditto ... 

The date of the refusal 

of a bill of exchange which 


to accept. 

has been dishonoured by non- 
acceptance. 
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THE SECOND BOB.'E'DVL'E^icontimced.) 
First Division: Suits — (con tinned. ) 


Description of suit. 


Period of limita- 
tion. 


Time from which period 
hegins to run. 


19. — By the acceptor of an accommo- 
dation bill against the 
drawer. 

80. — Suit on a bill of exchange, pro- 

missoi’}’ note, or bond not 
herein expiessly provided for. 

81. — By a surety against the principal 

debtor. 

82. — By a surety against a co-surety. 


83, -— Upon any other contract to in- 

demnify. 

84. — By an attorney or vakil for his 

costs of a suit or a pai ticular 
business, there being no ex- 
press agreement as to the 
time when such costs are to 
be paid. 

85. — For the balance due on a mutual, 

open, and current account, 
where there have been reci- 
procal demands between the 
parties. 

86, — On a policy of insurance when 

the sum assured is payable 
immediately after proof of 
the death or loss has been 
given to or received by the 
insurers. 

87. — By the assured to recover pre- 

mia paid under a policy 
voidable at the election of 
the insurers. 

88, — Against a factor for an account. 


^Bf a principal against bis agent 
for moveabe property receiv- 
ed by the latter and not 
*®omted for. 


Part VL {contd.y 
I Three years. 
Three years 


When the acceptor pays 
I the amount of the bill, 

! 

When the hill, note, or 
bond becomes payable. 

When the surety pays the 
creditor. 

When the surety pays 
anything in excess of 
his own share. 

When the plaintiff is ac- 
tually demnihed. 

The date of the termina- 
tion of the suit or busi- 
ness, or (where the at- 
toiney or vakil properly 
discontinues the suit or 
business) the date of 
such discontinuance. 

The close of the year in 
which the last item ad- 
mitted or proved is en- 
tered in the account j 
such year to be comput- 
ed as in the account. 

When proof of the death 
or loss is given or receiv- 
ed to or by the insurers, 
whether by or from the 
plaintiff or any other 
person. 

When the insurers elect 
to avoid the policy. 


When the account is, dur- 
ing the continuance of 
the agency, demanded 
and refused, or, where 
no such demand is 
made, when the agency 
terminates. 

When the account is, dur- 
ing the continuance of 
the agency, demanded 
and refused, or, wheie 
no such demand is 
made, when the agency 
terminates. 


AotXV.] 41? 

THE SECOND SCHEDULE— (cw<wMe<0‘ 


First division : -(continued). 


Description of suit. 

Period of limita- 
tion. 

Time from which period 
begins to run. 


Part VI. {contd .) — 
Phree years. 

When the neglect or mis- 
conduct becomes known 
to the plaintiff. 

90. — Ofclier suits "by principals against 
a’gents for neglect or miscon- 
duct. 

Three years 

91. — ^To cancel or set aside an instru- 

Ditto 

When the facts entitling 

ment not otherwise provided 
for. 


the plaintiff to have the 
instrument cancelled oi^ 
set aside become known 
to him. 

92. — To declare tbe forgery of an in- 
strument issued or registered. 

Ditto ..k 

When the issue or regis- 
tration becomes known 
to the plaintiff. 

— To declare the forgery of an 
instrument attempted to be 
enforced against the plaintiff. 

Ditto 

The date of the attempts 

94. — ^For property which the plaintiff 
has conveyed while insane. 

Ditto 

When the plaintiff is re- 
stored to sanity, and has 
knowledge of the con-* 

95. — To set aside a decree obtained by 
fraud, or for other relief on 
the ground of fraud. 

Ditto 

When the fratid becomes 
known to the party 
wronged. 

96. — For relief on the ground of mis- 
take. 

Ditto 

When the mistake hoa 
comes known to the 
plaintiff. 

97. —For money paid upon an exist- 
ing consideration which after- 
wards fails. 

Ditto 

The date of the failure. 

98. — 'To make good out of the gene- 
ral estate of a deceased 
trustee the loss occasioned by 
a breach of trust. 

Ditto 

The date of the trustee^S 
death, or, if the loss haS 
not then resulted, the 
date of the. loss. 

99. — For contribution by a party who 
has paid the whole amount 
due under a joint decree, or 
by a sharer in a joint estate 
who has paid the whole 
amount of revenue due from 
himself and his co-sharets. 

Ditto 

The date of the plaintiff^S 
advance in excess of his 
own share. 

100. — By a co-trustee to enforce 
against the estate of a deceas- 
ed trustee a claim for con- 
tribution. 

Ditto 

When the right to cott" 
tribution accrues* 

101. — "For a seaman’s wages- 

Ditto ... 

The end of the voyage 
during which the wages 
are earned. 

102. For wages not otherwise ex- 
pressly provided for by this 
schedule- 

Ditto tf.. 

When the wages accrue 
due. 
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THE SEOOHI) mWE.I>TJm— {continued). 
Fwst JJividon: Suits — (continued). 


Description of suit. 

Period of limita- 
tion. 

Time from which period 
begins to run. 


Pa7^t VllL (conid.) 
— Tioelve years. 


14 . 4 .— Dor possession of immoveable 
property or any interest there- 
in not hereby otherwise spe- 
cially provided for. 

Twelve years 

Part IX. — Thwty \ 
years. 

When the possession of 
the defendant becomes 
adverse to the plaintiff. 

145, — Against a depositary or pawnee 
to recover moveable property 
deposited or pawned. 

Thirty years 

The date of the deposit 
or pawn. 

146. — Before a Court established by 
Boyal Charter in the exeicise 
of its ordinary origial civil 
jurisdiction by a mortgagee 
to recover from the mort- 
gagor the possession of im- 
moveable property mortgaged. 

Ditto 

When any part of the 
principal or interest 
was last paid on aooomit 
of the mortgage debt. 


Part X.—8iccty 
year's. 


147.~-By a mortgagee for foreclosure 
or sale. 

Sixty years ... 

When the money secured 
by tbe mortgage be- 
comes due. 

148.— Against a mortgagee to redeem 
or to recover possession of 
immoveable propeity mort- 
gaged. 

Ditto 

When tbe right to redeem 
or to recover possession 
accrues. 

Provided that all claims 
to redeem arising under 
instruments of mort- 
gage of immoveable 
property situate in B)ii- 
tish Bmmab, which 
have been executed be- 
fore the first day of 
May 1863, shall be go- 
veined by the rules of 
limitation in force in 
that province immedi- 
ately before the same 
day. 

149.*— Any suit by or on bebalf of the 
Beoretary of State for India 
in Council 

Ditto 

When the period of limi- 
tation would begin to 
run under this Act 
against a like suit by a 
private person. 




Ad'^ 3tV.] 


THE SECOND SCHEDULE— (cow^wMsd:). 

Second Dwision: Appeals. 


in 


Description of appeal. 

Period of limita- 
tion. 

Time from which period 
begins to run. 

150. — Under the Code of Criminal 

Procedure from a sentence 
of death passed by a Ses- 
sions Judge. 

151. — From a decree or order o£ any 

of the High Courts of Ju- 
dicature at Fort William, 
Madras, and Bombay, in the 
exercise of its original ju- 
risdiction. 

152. — Under the Code of Civil Pro- 

cedure to the Court of a 
District Judge. 

153. — ^Under the same Code, section 

GOl, to a High Couit. 

154. — Under the Code of Criminal 

Procedure to any Court other 
than a High Court. 

155. — Under the same Code to a 

High Court except in the 
cases provided for by 
No. 150 and No. 157. 

156. — Under the Code of Civil Pio- 

cedure to a High Court ex- 
cept in the oases provided 
for by No. 151 and No. 153. 

157. ^ — Under the Code of Ciiminal 

Procedure from a judgment 
of acquittal. 

1 

Seven days ... | 

Twenty days 

Thirty days 

Ditto 

Ditto ... ; 

Sixty days 

Ninety days 

1 

Six months ... 

The date of the sent once. 

The date of the decree 
or ordei% 

The date of the decree or 
order appealed against. 

The date of the order re- 
fusing the certificate. 

The date of the sentence 
or Older appealed 
against. 

Ditto. 

The date of the decree 
or ^ order appealed 
against. 

The date of the judg- 
ment appealed against. 

Third Division : Applicatiom* 


Description of application. 

Period of limita- 
tion. 

i 

Time from which period 
begins to run. 

158. — Under the Code of Civil Proce- 
dure to set aside an award. 

Ten days 

1 When the award is sub- 
1 mitted to the Court. 

159. — For leave to appear and defend 
a suit under chapter xxxix, of 
the Code of Civil Procedure. 

Ditto 

When the summons is 

1 served. 

160. — For an order under section 629 
^ of the same Code restoring 

to the file a rejected appli- 
cation for review. 

Fifteen days 

When the application for 
review is rejected. 

161. — For the issue of a notice under 
section 258 of the same Code 
to shew cause why the pay- 
ment or adjustment therein 
mentioned should not be re- 
corded as certified.^*^ 

Twenty days 

When the payment or 
adjustment is made. 

* See Act XII. of 1879, s. 108. 
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THE SECOND SCHEDULE— 


Third Division : Applications — (continued). 


Description of application. 

Period of limita- 
tion. 

Time from which period 
begins to run. 

162.— Tor a review of judgment by 
any of tbe High Courts of 
Judicature at Fort William, 
Madras, and Bombay, in the 
exercise of its original juris- 
diction. 

Twenty days 

The date of the decree 
or order. 

m 

163. — By a plaintiff for an order to 
set aside a dismissal by de- 
fault. 

Thirty days 

The date of the dismissal. 

164. — By a defendant for an order to 
set aside a judgment est 
parte. 

Ditto 

The date of executing 
any process for enforc- 
ing the judgment. 

165. — Under the Code of Civil Pro- 
cedure, by a person dispos- 
sessed of immoveable pro- 
perty, and disputing the 
right of the decree-holder or 
purchaser at a sale in execu- 
tion of a decree to be put 
into possession. 

Ditto 

The date of the dispos- 
session. 

166. — To set aside a sale in execution 
of a decree, on the ground of 
iiTegularity in puhliblung or 
conducting the sale, or on 
the ground that the decree- 
holder has purchased with- 
out the permission of the 
Court. 

Ditto 

The date of the sale. 

167. — Complaining of resistance or 
obstruction to delivery of 
possession of immoveable 
property decreed or sold in 
execution of a decree or of 
dispossession in the delivery 
of possession to the decree- 
holder or the purchaser of 
such property. 

Ditto 

The date of the resist- 
ance, obstruction, or 
dispossession. 

168. — For re-admission of an appeal 
dismissed for want of prose- 
cution. 

Ditto 

The date of the dismissaU 

169. — For a re-hearing of an appeal 
heard ex parte in the absence 
of the respondent. 

Ditto 

The date of the decree in 
appeal. 

170.— For leave to appeal as a pauper. 

Ditto 

The date of the decree 
appealed against. 

171. — Under section 363 or 365 of 
the Code of Civil Procedure 
by a person claiming to be 
the legal representative of a 
deceased plaintiff or appel- 
lant.^ 

Sixty days 

The date of the plaintiff % 
or appellant’s death. * 


t 


* Se© Act XII. of 1879, s. 10^# 


THE SECOND SOHEDIJLE^(<jo^!5mt«<s«l)* 
Third Division : Applications — (continued). 


Description of application. 


^171A.."-“Und6r section 366 of the 
same Code, by the defendant. 

^17lB.“*-Under section 368 of the 
same Code, to have the repre- 
sentative of a deceased de- 
fendant made a defendant. 
*‘1710. — Under section 371 of the 
same Code, for an order to 
set aside an order for abate- 
ment or dismissal. 

X72. — By a purchaser at an execution- 
sale to set aside the sale on 
the ground that the person 
whose interest in the pro- 
perty purported to be sold 
had no saleable interest there- 
in. 

173. — For a review of judgment, ex- 

cept in the cases provided 
for by No. 162. 

174. — By a creditor of an insolvent 

judgment-debtor under sec- 
tion 353 of the Code of Civil 
Procedure. 

175. — For payment of the amount of 

a decree by instalments. 

176. — Under the Code of Civil Proce- 

dure, section 516 or 525, that 
an award be filed in Court. 

177. — For the admission of an appeal 

to Her Majesty in Council. 

178. — Application for which no period 

of limitation is provided else- 
where in this schedule, or by 
the Code of Civil Procedure, 
section 230. 

179. — For the execution of a decree 

or order of any Civil Oouit 
not provided for by No. 180 
or by the Code of Civil Pro- 
cedure, section 230. 


Period of limita- 
tion. 


Sixty days 


Time from which poriod 
begins to run. 


The sixtieth day from the 
date of the plaintiff’s 
death f 

The date of the defend- 
ant's death. 


The date of the order for 
abatement or dismissal. 


The date of the sale. 


Ninety days 


Six months 


Three years 


The date of the decree or 
order. 

The date of the publica- 
tion of the Schedule. 


I The date of the decree, 
j The date of the award. 


The date of the decree 
appealed against. 

When the right to apply 
accrues. 


Ditto ; or, where a 1. The date of the decree 


certified copy of 
the decree or order ! 
has been register- | 
ed, six years. 


See Act XII. of 1879, s. lOS. 


or order, or 

2. (where there has been 
an appeal) the date of 
the final decree or order 
of the Appellate Court, 
or 

3. (where there has been 
a review of judgment) 
the date of the decision 
passed on the review, or 

4. (where the application 
next hereinafter men- 
tioned has been made) 


t See Act YIU. of IgSd. 
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THE SECOND SCHEDULE— (cowimwiscT). 


Thwd Division : Applications — (continued). 


Description of application. 

Period of limita- ' 
tion. 

Time from which period 
begins to run. 



the date of applying in 
accordance with law to 
the proper Court for 
execution, or to take 
some step in aid of exe- 
cution of the decree or 
order, or 

6. (where the notice next 
hereinafter mentioned 
has been issued) the date 
of issuing a notice under 
the Code of Civil Pro- 
1 cedure, section 248, or 

1 6. (whei*e the application 
is to enforce any pay- 
ment which the decree 
or order directs to be 
made at a certain date) 
such date.=^ 

Explanation L — Where 
the decree or order has 
been passed severally in 
favour of more persons 
than one, distinguishing 
portions of the subject- 
matter as payable or 
deliverable to each, the 
application mentioned 
in clause 4 of this Num- 
ber shall take effect in 
favour only of such of 
the said persons or their 
representatives as it 
may be made by. But 
when the decree or or- 
der has been passed 
jointly in favour of more 
persons than one, such 
application, if made by 
any one or more of them, 
or by his or their repre- 
sentatives, shall take 
effect in favour of them 
all. 

Where the decree or order 
bad been passed, sev^r 
rally, against more per- 
sons than one, distin- 
guishing portions of 
the subject-matter as 
payable or deliverable 
by each, the application 


* See i.et XII. of 1879, s. 108. 
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THE SECOND SCHEDULE— 

Third JDimsion : Applications — (concluded). 


Description of application. 


Period of limita- 
tion. 


Time from whicli period 
begins to rnn. 


-To enforce a judgment, decree, 
or order of any Court estab- 
lished by Royal Charter in 
the exercise of its ordinary 
original civil jurisdiction, or 
an order of Her Majesty in 
Council. 


shall take effect against 
only such of the said 
persons or their repre- 
sentatives as it may b© 
made against. But 
where the decree or or- 
der has been passed 
jointly against more 
persons than one, the 
application, if made 
against any one or more 
of them, or against hia 
or their representatives, 
shall take effect against 
them all. 

Explanation II , — “ Pro- 
per Court'’ means the 
Court whose duty it is 
(whether under section 
226 or 227 of the Cod© 
of Civil Procedure or 
otherwise) to execute 
the decree or order. 

Twelve years ... When a present right to 
enforce the judgment, 
decree, or order accrues 
to some person capable 
of releasing the right : 
Provided that when the 
judgment, decree, or 
order has been revived, 
or some party of the 
principal money secured 
thereby, or some interest 
on such money has been 
paid, or some acknow- 
ledgment of the right 
thereto has been given 
in writing, signed by 
the person liable to pay 
such principal or inter- 
est, or his agent, to the 
person entitled thereto 
or his agent, the twelve 
years shall be computed 
from the date of such 
revivor, payment, or 
acknowledgment, or the 
latest of such revivors, 
payments, or acknow- 
ledgments, as the case 
I may be. 



I* ^ 4^9^ J 


THE GENERAL STAMP ACT, 

NO. I. OF isra. 

Received the G.-G.’s Assent on the 17th Jandaey 1879. 
An Act to consolidate and amend the law relating to Stamps. 


Short title. 


Local extent. 


OHAPTEB I. 

Peeliminary. 

1 . This Act may be called “ The Indian 
Stamp Act, 1879 

It extends to the whole of British India ; 


And it shall come into force on the first day 

Commenoement. 

2. On and after that day, the Acts specified in the third schedule shall 
, ^ ^ ^ be repealed to the extent specified in the third 

Bopea 0 enac men s. column ot the same schedule. But all rules made 
under the General Stamp Act, 1869, and then in force, shall, so far as they 
are consistent with this i^ct, be deemed to have been made hereunder. And 
all references made to the General Stamp Act, 1869, in enactments passed 
subsequently thereto, shall be deemed to be made to this Act. 

3. In this Act, unless there is somethin^ 

Interpretation-clause. x • j.i i ■ x x x ° 

^ repugnant in the subject or context, — 

^‘Banker ” Banker ’’ includes a bank and any person 

acting as a banker : 

'‘Bill of exchange.” (2.) “ Bill of exchange ” includes a hundi : 

(3.) “Bill of lading” means any instrument signed by the owner of a 

“Bill of lading.” vessel or bis agent, acknowledging the receipt of 

goods therein described, and undertaking to deliver 
the same at a place and to a person therein mentioned or indicated : 

“Bond.” ^ (4.) “ Bond ” means — 

{a) any instrument whereby a person obliges himself to pay money to 
another, on condition that the obligation shall be void if a specified act is 
performed, or is not performed, as the case may be ; 

(h) any instrument attested by a witness, and not payable to order or 
bearer, whereby a person obliges himself to pay money to another ; and 

(c) any instrument so attested whereby a person obliges himself to 
deliver grain or other agricultural produce to another : 

(5.) “Chargeable” moans, as applied to an instrument executed or fii^st 

“Chargeable.” executed affcer tliis Act comes into force, charge- 

able under this Act, and, as applied to any other 
instrument, chargeable under the law in force in British India when such 
instrument was executed, or, where several persons executed the instrument 
at difibrent times, first executed ; 


Interpretatioa-clause. 


“Banker.” 


I 
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** Conveyance.” 


(6.) “Cheque” means a bill of exchange drawn 
“ Ciie<i«e ” ^ banker and payable on demand : 

(7.) Chief Controlling Revenue Authority ” means, in the Presidency 
“Chief Controlling Revenue of Fort St. George and the territories respectively 
Authority.” under the administration of the Lieutenant- 

Governors of Bengal and the North-Western Provinces, the Board of 
Revenue : in the Presidency of Bombay, outside Sind and the limits of the 
town of Bombay, a Revenue Commissioner : in Sind, the Commissioner : iu 
the Paiijab, the Financial Ooommissioner ; and elsewhere, the Local Govern- 
ment or such officer as the Local Government may, by notification in the 
official Gazette, appoint in this behalf by name or in virtue of his office : 

(8.) “ Collector ” means, within the limits of the towns of Calouttta, 
,, Madras, and Bombay, the Collector of Calcutta, 

‘‘Golleetor. Madras, and Bombay, respectively, and without 

those limits, the Collector of a District, and includes a Deputy Commissioner 
and any officer whom the Local Government may, by notification in the 
offilcial Gazette, appoint in this behalf by name or in virtue of his office . 

(9.) “ Conveyance” means any instrument by 
which property (whether moveable or immoveable) 
is transfeired on sale : 

(10.) “Duly stamped,” as applied to an instrument, means stamped, or 
„ wTitten upon paper bcaiing an impressed stamp, 

u y s ampe . accordance with the law in force in British 

India when such instrument was executed or first executed : 

(11.) “ Instrument of partition” means any instrument whereby co- 

“Instrument of parfation.” “y. Property divide or agree to divide 

such propel ty m severalty, and includes also a nnai 
order for effecting a partition passed by any Revenue Authority. 

<*Lease” means a lease of immoveable 

property, and includes also 

(а) a pattd, 

(б) a kabiiliyat or other undertaking in writing, not being a counterpart 
of a lease, to cultivate, occupy, or pay or deliver rent for, immoveable 
property, 

(c) any instrument by which tolls of any description are let, and 

(d) any writing on an application for a lease intended to signify that 
the application is granted : 

(13.) “Mortgage-deed” includes every instrument whereby, for the 
“Mortgage-deed.” purpose of seeming money advanced, or to be 

advanced, by way of loan, or an existing or future 
debt, or the performance of an engagement, one person transfers, or creates, 
to or in favour of another, a right over specified property : 

“Paper.” (1^') “ Paper ” includes vellum, parchment, 

or any other material on which an instrument may 
be written : 

insurance” means any instrument by which one 
pel son, in consideiation of a premium, engages 
. . to indemnify another against loss, damage, or 

liability arising from an unknown or contingent event : 

It includes a life-policy : 

(16.) “ Power-of-attoriiey ” means any instrument (not chargeable with 
Power-of-attorney. ^ f^€> under the law relating to Court-fees for 

^ , the time being in force) empowering 4 specified 

person to act in the stead of the person executing it ; 


(15.) “Policy of 

“Police of insiiianco.” 
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(17.) Receipt ” means any note, niemorandun), writing, or advertise- 
raent, whereby any money or any bill of exchange, 
<‘,Eeceipt. cheque, or promissory note, is acknowledged to 

have been received, or whereby any other moveable property is acknowledged 
to have been received in satisfaction of a debt, or whereby any debt or 
demand, or any part of a debt or demand, is acknowledged to have been satis- 
fied or discharged, or which signifies or imports any such acknowledgment, 
whether the same is or is not signed with the name of any person : 

, , , (18.) “Schedule” means schedule to this 

« Schedule.” ActaLexed: 

^ , (19.) “Settlement” means any non-testamen- 

® ' tary disposition, in writing, of moveable or im- 

moveable property, made — 

(a) in consideration of marriage, 

(h) *for the purpose of distributing property of the settler among his 
family or those for whom he desires to provide, or 
(c) for any religious or charitable purpose : 

It includes an agreement in writing to make such a disposition : 

‘‘Vessel ” ** Yessel ” means anything made for the 

conveyance by water of human beings or property : 
ttrxT - 4 . 4 . » << w u- » (21.) “ Written ” and “ writing ” include every 

ri en, n mg. i]Qode in which words or figures can he expressed 
upon paper. 

Schedules to be read as . 4- The schedules and everything therein con- 

part of Act. tamed shall be read and construed as part of 

this Act. 


“Written,” “Writing.” 


Schedules to be read as 
part of Act. 


CHAPTER II. 

Stamp-duties, 

A. — Of the Liability of Instruments to Duty, 

6. Subject to the exemptions contained in the second schedule, the 
Instruments chargeable following instruments shall be chargeable with 
with duty. duty of the amount indicated in the first schedule 

as the proper duty therefor respectively, that is to say — 

(а) every instrument mentioned in the first schedule, and which, not 
having been previously executed by any person, is executed in British India 
on or after the first day of April, 1879 ; 

(б) every bill of exchange, cheque, or promissory note drawn or made 
out of British India on or after that day, and accepted or paid, or presented 
for acceptance or payment, or endorsed, transferred, or otherwise negotiated, 
in British India ; and 

(c) every instrument (other than a bill of exchange, cheque, or pro- 
missory note) mentioned in the first schedule, w^hich, not having been previ- 
ously executed by any person, is executed out of British India on or after 
that day, relates to any property situate, or to any matter or thing done or 
to he done, in British India, and is received in British India. 

6. Where, in the case of any sale, lease, mortgage, or settlement, several 
Several instruments used in instruments are employed for completing the 
single transactions. transaction, the principal instrument only shall he 

chargeable with the duty prescribed for the conveyance, lease, mortgage, or 
settlement in the first schedule, and each of the other instruments shall be 
chargeable with a duty of one rupee instead of the duty (if any) prescribed 
for it in that schedule. 


m 
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The parties may determine for themselves which of the instruments so 
employed shall, for the purposes of this section, be deemed to be the principal 
instrument. 

7. Any instrument comprising or relating to several distinct matters 
Instruments relating to shall be chargeable with the aggregate amount of 
several distinct matters. the duties with which separate instruments, each 

comprising or relating to one of such matters, would be chargeable under 
this Act. 

Subject to the provisions of the first clause of this section, an instrument 
Instrummts earning with- SO framed as to come within two or more of the 
in several descriptions in Sche- descriptions in the first schedule shall, where the 
duties chargeable thereunder are different, be 
chargeable only with the highest of such duties ; but nothing herein contain- 
ed shall render chargeable with duty exceeding one rupee a countemart or 
duplicate of any instrument chargeable with duty, and in respect oF which 
the proper duty has been paid. 

Power to reduce or remit 8* The Governor-General in Council may, by 

duty. order published in the Gazette of India, 

(a) reduce or remit, whether prospectively, or retrospectively, in the 
whole or any part of British India, the duties with which any instruments 
or any particular class of instruments, or any of the instimments belonging 
to such class, or any instruments when executed by or in favour of any par- 
ticular class of persons, or by or in favour of any members of such class, are 
chargeable, and 

(6) cancel or vary such order to the extent of the powers hereby given, 
B. — Of Stamps and the Mode of using them, 

9. Except as otherwise expressly provided in this Act, all duties with 
, . , . , which any instruments are chargeable shall be paid. 

Duties how to be paid. payment shall be indicated on such 

instrument, by means of stamps — 

{a] according to the provisions herein contained, or 

(b) when no such provision is applicable thereto — as the Governor- 
General in Council may by rule direct. 

The rules made under this section may, among other matters, regulate — 

(1) in the case of each kind of instrument — the description of stamps 
which may be used, 

(2) in the case of instruments stamped with impressed stamps-— tho 
number of stamps which may be used, 

(3) in the case of hundis — the size of the paper. on which they are written, 

Uso of adhesive stamps. . ^0. The following instruments may be stamped 

with adhesive stamps, namely : — 

(a) instruments chargeable with the duty of one anna, except parts of 
bills of exchange payable otherwise than on demand and drawn in sets ; 

(b) bills of exchange, cheques, and promissory notes drawn or naade out 
of British India ; 

(c) entry as an advocate, vakil, or attorney on the roll of a High Court ; 

(d) notarial acts ,* and 

^ (( 0 ) transfers by endorsement of shares of public Companies and Asso- 
ciations. 

11. Whoever affixes an adhesive stamp to any instrument chargeahle 
OanoalMon of adtesive with duty, and which has been by any 

* person, shall, when affixing such 8tai%p,^gainc4 the 

same so that it cannot be used £ I 


wit**. 
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and whoever executes any instrument on any paper bearing an adhesive 
stamp shall, at the time of execution, unless such stamp has been already 
cancelled in manner aforesaid, cancel the same so that it cannot be used 


again. 

Any instrument bearing an adhesive stamp which has not been cancelled 
so that it cannot be used again shall, so far as such stamp is concerned, be 
deemed to be unstamped. 

12. Every instrument written upon paper stamped with an impressed 
. , . , stamp shall he written in such manner that the 

witU impressed staoips are to stamp may appear on the race ot tlie instruments, 
he written. and cannot be used for or applied to any other 

instrument. 


13. Ko second instrument chargeable with duty shall he written upon 
Only one^mstrument to be a piece of stamp.^d pap-r upon %vhich an instrn- 
on ‘^nme stamp. ment cliargoablo with da tv has already been 

written: provided that nothing in this section dl pi evt at any endorse- 
ment wdiich is duly stamped or is not chare ](^ v d bfung made upon 
any instrument for the purpose of transfenin'^ a ly ng’ t c’^cotod orG\i(lencGd 
thereby, or of acknowledging the receipt of any nioncj/ or g^ods the payment 
or delivery of whicli is secured there 1 > 3 ’. 

Ii,.(rumont wriften con- 14 Every ii-slrumPiil tv ritien in coni raven- 

tnry to section 12 or 13 tion of section 12 or 13 shall be doomed to be un- 
deomod iinstampod. 


15. Where the 

Denoting duty, 
another instrument, 


stamped. 

duty wdili winch an iiiftmmoni is chargeable, or its 
exemption from duty, depend', in any manner 
upon the duty actually paid in respect of 
the payment of such la mn tinned duty shall, if 
in wu’itino to the Collector for that purpO'>o, and on 
ms,trumeuts, bo cleuottxl upon such first-mentioned 
manner as the Goveinior-General in Council may by 


application bo iiiade 
production of both the 
instrument in such 
rule prescribe. 

C. — Of the Time of Stampwg Instruments. 


16. All instruments chargeable with duty, and executed by any person 
Instriimonts executed in in British India, shall he stamped before or at the 

British India. time of execution. 

17. Every instrument chargeable with duty executed only out of British 
Instruments other than India, and not being a bill of exchange, cho(][ue, or 

bills, chciiues, and notes eso- promissory note, may be stamped wuthin three 
€nted out of British India. nionths after it has been first I'ceeived in British 
India; or, where such instrument cannot, with reference to the description of 
stamp prescribed therefor, be duly stamped by a private person, it may be 
taken within the said period of three months to the Collector, and he shall 
stamp the same, in such manner as the Governor-General in Council may by 
^ rule prescribe, with a stamp of such value as the person so taking such 
instrument may require and pay for. 

17. The first holder in British India of any hill of exchange, cheque, 
Bills, ckoquQs, and notes or promissory note drawn or made out of British 
drawn out of British India. India, shall, before lie presents the same for ac- 
ceptance or payment, or endorses, transfers, or otherwise negotiates the same 
in British India, affix thereto the proper stamp, and cancel the same: 

^ ^ Provided that if, at the time, any such lull, cheque, or noie, comas into 

# the hands ^ any holder thereof in British India, the proper adhesive stamp 
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is affixed thereto and cancelled in manner pi’escribed by section 11, and such 
holder has no reason to believe that such stamp was affixed or cancelled 
otherwise tnau by the peisoTi and at the time requiied by this Act, such 
stamo teffiail, so far as relates to such holder, be deemed to have been duly 
affixed and can ^elled But nothing contained in this proviso shall relieve 
any person from any penalty incurred by him for omitting to affix or cancel 
a stamp, 

D, — Of Vah(ati<yii8 for duty. 

19. Where an instrument is chargeable with ad valorem duty in respect 
Clonversioii of amount ex- of an amount expressed in pounds sterling, pounds 

premised in certain currencies, currency, francs, or dollars, such duty shall he 
calculated on the value of such money in the currency of British India ac- 
ceding to the following scale : — 

One pound sterling or pound currency is equivalent to ten rupees : 

One hundred francs are equivalent to forty rupees : 

One Mexican or China dollar is equivalent to two rupees four annas. 

20. Where an instrument is chargeable with ad valorem duty in respect 

Conversion of amount ex- i^oney expressed in any other foreign or 

pressed in otlior f 01 cign cur- colonial currency, such duty shall be calculated 
rencies. value of such money in the currency of 

British India according to the current rate of exchange on the day of the 
date of the instrument. 

21. Where an instrument is chargeable with ad valorem duty in respect 
Stock and marketable se- of any stock or of any marketable security, such 

cunti^s iiow to bo valued duty shall be calculated on the value of such stock 
or security according to the average price thereof on the day of the date of 
the instrument. 

22. Where an instrument contains a statement of current rate of 
Effect of statement of rate exchange, or average price, as the case may 

©f exchange or average puce require, and is stamped in accordance with such 
statement, it shall, so far as regards the subject-matter of such statement, be 
presumed, until the contrary is proved, to be duly stamped. 

23. Where interest is expressly made payable by the terms of an 
Instruments reserving in- instrument, such instiumeiit shall not be charge- 

able with duty higher than that with which it 
would have been chargeable had no mention of interest been made therein. 

24. Where any property is transferred to any peisoii in consideration, 

How tmn.fer in consider- of any debt due to Mm, OT 

ation of debt, or subject to subject either certainly or contingently to the 
future payment, &c., to be payment or transfer of any money or stock, 
charged. whether being or constituting a charge or incum- 

brance upon the property or not, such debt, money, or stock, is to be deemed 
the whole or part, as the case may be, of the consideration in respect where- 
of the transfer is chargeable with ad valorem duty. 

25. Where an instrument is executed to secure the payment of an 
yaluatioE m case of an- annuity, or other sum payable periodically, or 

ira%, &c. where the consideration for a conveyance is an 

«miity or other sum payable periodically, the amount secured by sudh 
TOBtrument, or the consideration for such conveyance (as the case may he), 
shall, fc» the f>urposes of this Act, he deemed to be — 

(») where the sum is payable for a definite period so that the total 
amount to be paid can be previously ascertain6d*-*sueh tot^ ahtbunt j 
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(t) where the sum is payable in perpetuity of for ati indefinite time not 
terminable with any life in bein^ at the date of sixch instrument or convey- 
ance— the total amount which, according to the terms of such instrument 
or conveyance, will or may be payable during the period of twenty years 
next after the date of such instrument or conveyance ^ axid 

(c) where the sum is payable for an indefinite time terminable with any 
life in being at the date of such instrument or conveyance — the total amount 
which will or may be payable as aforesaid during the period of twelve yeats 
next after the date of such instrument or conveyance. 

26* Where the amount or value of the subject-matter of any instrument 
Stamp wheie value of sub- chargeable with ad valorem duty cannot be, or (in 
Ject-matter is indeterminate, the case of an instrument executed before this Act 
comes into force) could not have been, ascertained, at the date of its execu- 
tion or first execution, nothing shall be claimable under such instrument 
more than the highest amount or value for which, if stated in an instrument 
of the same description, the stamp actually used would, at the date of such 
execution, have been sufficient. 

27* The consideration (if any) and all other facts and circumstances 
Facts affecting duty to be affecting the chargeability of any instrument with 
Bet forth m insti ament duty, or the amount of the duty with which it is 

chargeable, shall be fully and truly set forth therein. 

28. (a) "Where any property has been contracted to be sold for one 
Birecti on as to dtity m c<i3e considei'ation for the whole, and is conveyed to the 
of certain conveyances pill chaser in separate parts by different instru- 

ments, the consideration shall be apportionted in such manner as the parties 
think fit, so that a distinct consideration for each separate part is set forth 
in the conveyance relating thereto, and such conveyance shall be chargeable 
with ad valorem duty in respect of such distinct consideration. 

{h) Where property contracted to be purchased for one consideration for 
the whole by two or more persons jointly, or by any person for himself and 
others, or wholly for others, is conveyed in parts by separate instruments to 
the persons by or for whom the same was purchased, for distinct paifs of the 
consideration, the conveyance of each separate part shall be chargeable with 
ud valorem duty in respect of the distinct part of the consideration therein 
specified. 

(c) Where a person having contracted for the purchase of any property, 
but not having obtained a conveyance thereof, contracts to sell the same to 
any other person, and the property is in consequence conveyed immediately 
to the sub-purchaser, the conveyance shall be chargeable with ad valorem 
duty in respect of the consideiation for the sale by the original purchaser to 
the sub-purchaser. 

(c3?) Where a person having conti’acted for the purchase of any property, 
but not having obtained a conveyance thereof, contiacts to sell the whole, or 
any part theieof, to any othei person or peisons, and the property is in con- 
sequence conveyed by the original seller to different persons in parts, the 
conveyance of each part sold to a sub-purchaser shall be chargeable with 
ad valorem duty in respect only of the consideration paid by such sub-pur- 
chaser, without regard to the amount or value of the original consideration, 
the conveyance of the residue (if any) of such property to the original 
purchaser shall be chargeable with ad valorem duty in respect only of the 
excess of the original consideiation over tlie aggregate of the consideration 
paid by the sub-purchasers : 

Provided that the duty on such last-mentioned conveyance shall in no 
be less thajtx one rupee. 
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(d) Where a sub-purchaser takes an actual conveyance of the interest of 
the person iinincdiotcly scaling to him which is chargeable with ad valorem 
duty in respect of the consideration paid by him, and is duly stamped accord- 
ingly, any conveyance to be aftei wards made to him of the same propeity by 
the original seller shall ]>e chargeable with a duty equal to that which would 
he chargeable on a conveyance for the consideration obtained by such 
original seller ; or where such duty would exceed five rupees, with a duty of 
five rupees. 

E, — Duty by ivJiom payable. 

T. , ,, 29‘ In the absence of an agreement to the 

Duties by whom payable. ^cr. o 

contrary, the expense of providing the proper 

stamp shall Le home — 

{a) in the case of any instiument desciiled in nuTOl)crs % 11, 13, 14, 

15, 21, 28, 29, 30, 14,53, d 4, 55, 57, and 60 (a) and (h) of the first sche- 
dule — b} the poison ui rv , nuking, or executing snrh in^tiiunent : 

(h) in I he case oi a pcii v of inmiance- -I y (he lusiui-d : 

(c) in the ease oi a to e e^ance— by tiie giantee : in the case of a lea^ 
or agu enioiit to h t ^ — by \ i f m (* or intended h sstc : 

[(i) 111 the case ti a eim ipnru of a lease — by the lessor ; / 

(e) in the c.tSo cA ill naau nt ol paitliion — by the paitiea thereto in/ 

propoi n 1 tvHhiii y t ‘ suiesiu lin^ propni} compiiscd theieiu^^-fu^ 
win n flu \ n i ‘ . c\ .lulm of an Oi *er passed by a Bevenue 

Audioiity, n micIi ^ non ns A ’thoAty diiects : 

{J ) in < case an n ^tiaioCiit of exchange — by the paitics in equal 
shares , and 

iy) in the case t f a cmlLicate of sale — by blie piircLusor of the pro- 
perty to w iiich such certiiicate relates. 


CHAPTER III. 

Adjudication as to Stamps. 

30 . When any instrument, whether executed or not, and whether pre- 
Adjudwation as to proper viously stamped or not, is brought to the Colh ctor, 

^tmnp. and the peisoii biinging it applies to have the 

opinion of that ofiicer as to the duty (if any) with which it is chargeable, 
and pays a f< e of sueh am niut (not exceeding fi\t‘ rupees and not less than 
eight annas as the Coiirctoi* ina}» in each case cliiOct, the Oollfctor shall 
deteimi le the dut} (if any) with which, in hL judgment, the instrument is 
chargeulklo : 

and may, for that piiipo^e, require to be furnished with an abstract of 
C’ollf '•toi is>vetll for ab- tli^Aiisn iimeiit, and also wdtli such alhdavit or 

d i.\ (I iK^ ot( er e\ideuce us he may deem iiecessaiy to prove 

that all the facts and circuinsiances atlecting the eliaigeability of the mstru- 
mcat with chny, or the ai loiiut of the duty with which it is chargeable, are 
fully a fid trul^^ ^et foith t^ (icin, and may refuse to proceed upon any such 
application nntil such abstiactand evidence La\e been furnished accoidingly; 

Provided that no evidence fun ished in pursuance of this section shall 
Froviao. against any person in any civil proceeding, 

except in an enquiry as to the duty with whiehi 
the instrument to wliicli it n*]att‘S is chargeable ; and every person by whom 
any such evidence is furnished shall, on payment of the full duty with 
which the instrument to which it relates is chargeable, be relieved froto any 
penalty he may have incuired under this Act by reason of the omission to 
state truly in such instrument any of the facts or ciii^cumstunceS afear^W/ . 
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31. When an instrument brought to the Collector under section 30 is, 
in his opinion, one of a description chargeable with 


Certificate by Collector. 


duty, and 


(a) the Collector determines that it is already fully stamped, or 

(b) the duty determined by the Collector under section 30, or such a 
sum as, with the duty already paid in respect of the instrument, is equal to 
the duty so determined, has been paid, 

the Collector shall certify hy endorsement on such instrument that the 
full duty (stating the amount) with which it is chargeable has been paid. 

When such instrument is, in his opinion, not chargeable with duty, the 
Collector shall certify in manner aforesaid that such instrument is not so 
chargeable. 

Any instrument upon which an endorsement has been made under this 
section shall be deemed to be duly stamped or not chargeable with duty, as 
the case may be , and, if chargeable with duty, shall be receivable in evidence 
or other \\ ise, and may be acted upon and registered as if it had been originally 
duly stamped : 

iSTotliing ill this section shall authorize the Collector to endorse — 

any instrument executed or first executed in British India, and brought 
to him after the expiration of one month from the date of its execution or 
first expiration (as tire case may bo) ; 

any instrument executed or first executed out of British India, and 
brouglit to him after the expiration of thice months after it has been first 
received in Biitisli India; or 

any instrument chargeable with the duty of one anna, or any bill of 
exchange or pi omissory note, when brought to him after the drawing or exe- 
cution tin reof on pa})er not duly stamped. 

32. Every payment of a fee under section 30 shall be made in stamps, 
Payment of feeb under sc b- or cash, as the Go vernoi -General in Council may 
tioii 30 how nuide. Iby rule direct. 


CHAPTER IV. 

Instruments not duly stamped. 

Examination and impound- 33. Every person having, bylaw or consent of 

ing of instruments parties, autholity to leceive e\idence, and 

every person in charge of a public ofiice, except an ofiicor of police, 
before whom any instrument chaigcable, in his opinion, with duty is 
produced or comes, in the peiformance of his functions, shall, if it appears to 
him that such instrument is not duly stamped, impound the same. 

Eor that purpose every such person shall examine every instrument 
so chargeable and so produced or coming before him, in order to ascertain 
whether it is stamped with a stamp of the value and description required by 
the law in force in British India when such instrument was executed or first 
executed : 

Provided that nothing herein contained shall be deemed to require any 
M?Lgistrate or Judge of a Criminal Court to examine or impound any instru- 
ment coming before him in the course of any proceeding other than a pio- 
ceeding under chapter forty or chapter forty -one of the Code of Criminal 
Procedure, or chapter eighteen of the Presidency Magistrates’ Act : 

Provided also that, in the case of a Judge of a High Court, the duty of 
examining and impounding any instrument under this section may be dele- 
gated to such officer as the Court appoints in this behalf. 
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The Local Government may, from time to time, in cases of doubt, 
determine who shall he deemed to be, for the purpose of this section, persons 
in charge of public offices. 

34. No instrument chargeable with duty shall be admitted in evidence 
^ ^ , , for any purpose by any person having, by law or 

in OTiS consent of parties, authority to receive evulenc«s, 

&c. or shall be acted upon, registered, or authenticated 

by any such person or by any public officer, unless such instrument is duly 
stamped : 

Proviso. Provided that — 

Istj any such instrument, not being an instrument chargeable with a 
Instruments admissible on duty of one anna only, or a bill of exchange w 
paymentof duty and penalty, promissory note, shall, subject to all just excep- 
tions, be admitted in evidence on payment of the duty with which the same 
is chargeable, or ( in the case of an instrument insufficiently stamped ) of the 
amount required to make up such duty, together with m penalty of five 
rupees, or when ten times the amount of the proper duty or deficient portion 
thereof exceeds five rupees, of a sum equal to ten times such duty or 
portion ; 

nothing herein contained shall prevent the admission of any instu- 
and in certain criminal pro- meiit in evidence in any proceeding in a Criminal 
ccedmgs. Court other than a proceeding under chapter forty 

dr chapter forty-one of the Code of Criminal Procedure, or chapter eighteen 
of the Presidency Magistrates^ Act ; 

Srd) when an instrument has been admitted in evidence, such admission 
Adinten of instrument s>hall not, except as provided in section 50, be 
not to be questioned. called in question at any stage of the same suit or 

proceeding on the ground that the instrument Las not been duly stamped. 

35. When the person impounding an instrument under section 33 has, 
Instruments impounded by law or consent of parties, authority to receive 

how dealt with. evidence, and admits such instrument in evidence 

upon payment of a penalty as provided by section 34, he shall send to the 
Collector an authenticated copy of such instrument, together with a certi- 
ficate in writing, stating the amount of the duty and penalty levied in 
respect thereof, and shall send such amount to the Collector, or to such 
person as he may appoint in this behalf. 

In every other case, the person so impounding an instrument shall send 
it in original to the Collector. 

36. When a copy of an instrument is sent to a Collector under the first 
Collector’s power to refund pa-J^agraph of section 35, he may, if he thinks fit, 

penalty paid under section 35, upon application made to him in this behalf, re- 
^ ^ fund any portion of the penalty in excess of five 

rupees which has been paid in respect of such instrument, or 

when such instrument has been impounded only because it has been 
written in contravention of section 12 or section 13, he may refund the 
whole penalty so paid- 

37. When the Collector impounds any instrument under section 33, or 

^ CbHcctor’s power to stamp receives any instrument sent to him under the 
iiiateimeats impounded. second clause of section 35, he shall adopt i^ 3 |e 

following procedure ; — 

I ^.) If he if of opinion that such instrument is duly stamped, or is mot 
wiA duty, he shall certify, by endorsement thereon, thaiiit^l 
duly stamped^ or that it jaot so (daargeabJe (as the case may be), and ^ 
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tipoii application made to him in this behalf, deliver snch instrument^ to 
the person from whose possession it came into the hands of the officer im- 
pounding it, or as such perlon may direct. 

{b,) If the Collector is of opinion that such instrument is chargeable 
■with ^duty, and is not duly stamped, he shall require the payment of the 
proper duty, or the amount required to make up the same together with a 
penalty of five rupees ; or if ten times the amount of the proper duty or of 
the deficient portion thereof exceeds hve rupees, then such penalty, not less 
tiian five rupees and not more than ten times the amount of such duty or 
portion, as he thinks fit : 

Provided that, when such instrument has been impounded only because 
it has been written in contravention of section 12 or section 13, the Collector 
may, if he thinks fit, remit the whole penalty prescribed by this section. 

Every certificate under clause a of this section shall, for the purpose of 
this Act, be conclusive evidence of the matters stated therein. 

Nothing in this section applies to an instrument charegable with a duty 
of one anna only, or to a bill of exchange or promissory note. 

38. If any instrument chargeable with duty, and which is not duly 
Instruments unduly stamp- stamped, is produced by any person of his own 

©d by accident. motion before the Collector within one year from 

the date of its execution or first execution, and such persons brings to the 
notice of the Collector the fact that such instrument is not duly stamped, 
and offers to pay to the Collector the amount of the proper duty, or the 
amount requiied to make up the same, and the Collector is satisfied that the 
omission to duly stamp such instrument has been occasioned by accident, 
mistake, or urgent necessity, he may, instead of proceeding under sections 33 
and 37, receive such amount, and proceed as next hereinafter prescribed. 

Nothing in this section applies to an instrument chargeable with a duty 
of one anna only, or to a bill of exchange or promissory note. 

39. When the duty and penalty (if any) leviable in respect of any 

.n, , i. i instrument have been paid under section 34, sec- 

monts on which duty has been tion 3 / , or section 3b, the person admitting such 
paid under soction 34, 37, or instrument in evidence, or the Collector (as the 
case may be), shall certify by endorsement thereon, 
that the proper duty, or (as the case may be) the proper duty and penalty 
{stating the amount of each), have been levied in respect thereof, and the 
name and residence of the person paying them. 

Every instrument so endorsed shall thereupon be admissible in evidence, 
and may be registered and acted upon and authenticated as if it had been 
duly stamped, and shall be delivered on his application in this behalf to the 
person from whose possession it came into the hands of the officer impound- 
ing it, or as such person may direct : 

Provided that no instrument which has been admitted in evidence upon 
payment of duty and a penalty under section 34 shall be so delivered before 
the expiration of one month from the date of such impounding, or if the 
Collector has certified that its further detention is necessary and has not 
cancelled such certificate : 

Provided also that nothing in this section shall afiect the Code of Civil 
Procedure, section 144, clause 3. 

40 . The payment of a penalty under this chapter in respect of an instru- 
Frosecution for offence ment shall not bar the prosecution of any person 

against stamp-law. wfio appears to have committed an offence against 

the stamp-law in respect of such instrument ; 
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But no sucli prosecution shall be instituted in the case of any instru- 
ment in- respect of whifidi such a penalty has been 
paid, unless it app^afl to the Collector that the 
offence was committed with an intention of evading payment of the proper 
duty. 

41. When any duty or penalty has been paid, under section 34, section 

^ . 37, or section 38, by any pei’son in respect of an 

penaliy may lecover same in inslrument, and by agreement, or under the pro- 
ccrUin cases. visions of section 29 or any other enactment in 

force at the time such instrument was executed, some other pei^son was 
bound to bear the expense of providing the proper stamp for such instru- 
ment, the firstmientioiied person shall be entitled to recover from such other 
person the amount of the duty or penalty so paid ; and for the purpose of 
such recovery any ccrtiticate granted in respect of such instrument under 
section 39 shall be conclusive evidence of the matters therein certified. 

42. When any penalty is paid under section 34 or 37, the Chief Con- 
Bemission of perm Uy paid troding Eevenue Authority may, upon application 

under section 34 or 37. in. writing made within one year from the date of 

the payment, r^duiid such penalty wholly or in part. 

43- If any instrument sent to a Collector under the second paragraph 
Non-li 'for lo.. ol m- s.-olion 35 be lost, destroyed, or damaged during 
stinnients soul under s^cUon transmission, the person sending the same sliall not 
35. be liable for such loss, destruction, or damage : 

When any instrument is about to be so suit, the person from whose 
Copy may bo made of in- possfssion it came into the hands of the person 
stmiiBnts ho bcnt. impoiiudinc the same may require a copy thereof 

to be made at the expense of such first-mentioned person, and authenticated 
by the person impounding such insti ument. 

44. When any bill of exchange or promissory note chargeable with the 
Bowor of payoo to stamp siniia, or any cheque, is presented for 

Hlh, notes and cheques re- payment unstamped, the person to whom it is so 
ceived t)y Mm unstamped. presented may affix thereto the necessary adhesive 
stamp, and, upon cancelling the same in manner hereinbefore provided, may 
pay the sum payable upon such bill, note, or cheque, and may charge the 
duty against the person who ouglit to have paid the same, or deduct it froifli 
the sum payable as aforesaid, and such bill, note, or cheque, shall, so far as 
respects the duty, be deemed good and valid. 

But nothing herein contained shall relieve any person from any penalty 
he may have incurred in relation to such bill, note, or cheque. 


CHAPTEE y. 

Eepebenge and Eevision. 

45. If any Collector acting under section 30, section 37, or section 38, 
Procedure where foUector foels doubt as to the amount of duty with which 
feels doubt M to duty cMirgo- any instrument is chargeable, he may draw up a 
. statement of the case, and refer it, with his own 

qpinion thereon, for the decision of the Chief Controlling Eevenue Authority, 
Authority shall consider the case and send a copy of its decision to 
CoJleotory and he shall proceed to assess and charge the duty (if atbvl in 
decision. ^ 
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46. The Chief Controlling Eeventie Authority may state any case re- 
Beference by ReTeuue tored to it under section 45 or otherwise coming 

Authority to High Court. w'ifB notice, and refer such case with its own 
opinion thereon, if the case arises in the territories for the time being ad- 
ministered by the Governor of Fort Saint George in Council or the Governor 
of Bombay in Council — to the High Court of Judicature at Madras or 
Bombay, as the ease may be; if it arises in the ISTorth-Western Provinces or 
Oudh — to the High Court of Judicature for the ISTorth- Western Provinces : 
if it arises in the territories for the time being administered by the Lieute- 
nant-Governor of the Panjab — to the Chief Court of the Panjab : if it arises 
in the Central Provinces — to the High Court of Judicature at Bombay ; and 
if it arises in any other part of British India — to the High Court of J udica- 
tnre at Fort William. 

Every such case shall be decided by not less than three Judges of the 
High Court or Chief Court to which it is referred, and in case of difference 
the opinion of the majority shall prevail. 

47. If the High Court or Chief Court is not satisfied that the state- 
Power of Court to call for ments contained in the case are sufficient to enable 

further particulars. it to determine the questions raised thereby, the 

Court may refer the case back to the Revenue Authority by which it was 
stated, to make such additions thereto or alterations therein as the Court 
may direct in that behalf. 

48. The High Court or Chief Court, upon the hearing of any such case, 
Procedure in disposing of shall decide the questions raised thereby, and shall 

reference. deliver its judgment thereon, containing the grounds 

•on which such decision is founded : and it shall send to the Revenue 
Authority by which the case was stated, a copy of such judgment under the 
seal of the Court and the signature of the Registrar, and the Revenue 
Authority shall, on receiving such copy, dispose of the case conformably to 
such judgment. 

49. If any Court other than a Court mentioned in section 46 feels doubt 

Eeferonce by other Courts amount of duty to be paid ill respect of 

.to High Court. any instrument under the first proviso to section 

4 34, the Judge may draw up a statement of the case, and refer it with his own 
^^pinion thereon for the decision of the High* Court or Chief Court to which, 
if he were the Chief Controlling Revenue xluthority, he would, under section 
46, refer the same, and such Court shall deal with the case as if it had been 
referred under section 46, and send a copy of its judgment under the seal of 
the Court and the signature of the Registrar to the J udge making the re- 
ference, who shall, on receiving such copy, dispose of the case conformably 
to such judgment. 

References made under this section, when made by a Court subordinate 
to a District Court, shall be made through the District Court, and, when 
made by any subordinate Revenue Court, shall be made through the Court 
immediately superior. 

50. When any Court in the exercise of civil or revenue jurisdiction 
Revision of certain deci- ^^lakes any order admitting any instrument in evi- 

sionsyf Courts regarding the dence as duly stamped or as not requiring a stamp, 
sufficiency of stamps. upon payment of duty and a penalty under 

section 34, the Court to which appeals lie from, or references are made by, 
such first-mentioned Court, may, of its own motion, or on the application of 
, the Collector, take such order into consideration ; and if it is of opinion 
that such instrument should not have been admitted in evidence without the 
payment of duty and penalty under section 34, or without the payment of 
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a h%her duty penalty than those paid, may reooi-d a declaration to that 

^hich such instrument is 

chargeable, and may require any person in possession or power such 
prod'ucT and^LpoundtheSme whS 

declara.taon has been recorded under this section, the Court 
recording the same shall send a copy thereof to the Collector, and where the 
mstrument to which is relates has been impounded or is otherwisrl^ tW 
possession ^ sueli Court, shall also send him such instrument - and tiiere- 
Collector may, notwithstanding anything contained^in the order 
dmitting such instrument in evidence, or in any certificate granted under 
section 39, or in section 40, prosecute any person for any offeime against the 

such prosecution shall be instituted where the amount 
Couei- and penalties) which, according to the determination of such 

Si e instrument under section 34, is Sid to 

tion of evading payment of the proper duty ; 

PWi’POses of such prosecution, no de- 
^amtion made under this section shall affect the validity of any oAier ad- 

se'cSsB!^ instrument in evidence, or of any certificate granted under 


CHAPTER VI. 

Amowxmm foe spoiled stamps and stamps no lonqpe elqdirbd 

obliterated, or by Ly mS SLed^ iTf nndesignedly sp^oile<J, 
any instrument written thereon is executed b7afy pUS^f 

cheque, or proraissory''7ote°simerb7*^ 

drawer, but not delivered ’out of his hf T drawer or intended’* 

or any person on his behalf, or deposited 'wlh anv^^®® intended payee. 

the payment of money, or in anv wal ^ ^ person as a security for 

or made-use of in an/other manner^ al?l circulation, 

cheque, has not been accented lllll T ^ exchange or 

which any such stamp P-P-r on 
or for the aoceptanL of bill “y signature intended as 

wntten thereon : ^ hange or cheque, to he afterwards 

cheqie^ or proirfiSory’^^ote^i ^erbvlr^ 7 if exchange, 

which, from any omission or error i, ^ thereof, but 

although the same, being a bill of’ ev^ spoiled or rendered useless, 

printed for acceptan “^1 aecelr or^l^l ^ave beei; 

fiote, may have been delivered tn flii n ndorsed, or, being a promisiory 

^ stamped bill of exchange *^®t another completed 

idS^ta^in eVery particulS St I P~«>7 note is produced 
. *»W with the spoiled bill, chetL,TST 
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(d) I'll© stamp umd any of the following instruments, that is to 


(1) an instrument ex^uted by any party thereto, but afterwards found 
by a competent Court to be absolutely void in law from the 

beginning : 

(2) an instrument executed by any person, but afterwards found unfit,, 

hy reason of any error or mistake therein, for the purpose ori- 
ginally intended : 

(3) an instrument executed by any party thereto, but which, by reason 

of the death of any person, by whom it is necessary that it 
should he executed, without having executed the same, or of the 
refusal of any such person to execute the same, or to advance 
any monev intended to be thei'eby secured, cannot be completed 
so as to effect the intended transaction in the form proposed : 

(4) an instrument executed by any party thereto, which for want of the 

execution thereof by some material party, and his inability or 
jl’efusal to sign the same, is, in fact, incomplete and insufficient 
for the purpose for which it was intended : 

(5) an instrument executed by any party thereto, which, by reason of 

the refusal of any person to act under the same, or by the refusal 
or non acceptance of any office thereby granted, totally fails of 
the intended purpose : 

(6) an instrument executed by any pai’ty thereto which becomes useless 

in consequence of the transaction intended to be thereby effected 
being effected by some other instrument duly stamped : 

(7) an instrument executed by any party thereto, which is inadvertently 

and undesignedly spoiled, and in lieu whereof another instrument 
made between the same parties and for the same purpose is exe- 
cuted and duly stamped : 

Provided that, in the case of an executed instrument — 

(a) such instrument is given up to be cancelled : 

(b) the application for relief is made within six months after the date 

of the instrument, or, if it is not dated, within six months after 
the execution thereof by the person by whom it was first or alone 
executed, except where, from unavoidable circumstances, any 
t instrument for which another instrument has been substituted 

cannot be given up to be cancelled within the aforesaid period, 
and in that case within six months after the date or execution of 
the substituted instrument, and except where the spoiled instru- 
ment has been sent out of British India, and in that case within 
six months after it has been received back in British India : 
Provided also that, in the case of stamped paper not having any execut- 
ed instrument written thereon, the application for relief is made within six 
months after the stamp has been spoiled as aforesaid. 

52. When any person has inadvertently used, for an instrument charge- 
Allowance for misused 9-ble with duty, a stamp of a description other 
stamps than that prescribed for such instrument by the 

rules made under this Act, or a stamp of greater value than "was necessary, 
or has inadvertently used any stamp for an instrument not chargeable with 
any duty, or when any stamp used for an instrument has been inadvertently 
rendered useless under section 14, owing to such instrument having been 
written in contravention of the provisions of section 12, the Collector may, 
on application made within six months after the date of the instrument or, 
^ it % not dated, within six months after the execution thereof by the person 
by whom it was first or alone executed, and upon the instrument, it charge- 
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aUe with duty, 4')eing re-stamped with the proper duty, cancel and allow as 

spozkd the sfcanip so misused or rendered useless, 

53. In any case in which allowance is made for spoiled or misused 
Allowance under <?ectiens 51 stamps, the Goilector may mve in lieu thereaf 
and 52 how to be made. («) other Stamps of the same description and value 

or (b), if required, and he thinks fit, stamps of any other description to the 
same amount in value, or (c), at his discretion, the same value in monev 
deducting one anna for each rupee or fraction of a rupee. 

54 When any person is possessed of a stamp which has not been spoiled 
Allowance for stamps not or rendered unfit or useless for the purnose intend- 

req^edforuse. no immediate use, the 

Collector shall repay to such person the value of such stamp in money, de- 
ducting one anna for each rupee or portion of a rupee, upon such person 

cancelled, and proving to the Oollector’s^satis- 

/?* intention to 

wlthtn thf Y thereof, and that it wa#.te purchased 

deUver d^ ^ next preceding the date on which it is so 


CHAPTER Vri. ' 

Sl'I'PLEJIUNTAL Provisioks. 

55. Tlie Local Government, subject to the control of the Governor- 
Power to maU rules re- General in Council, may make rules consistent liore- 
latmg to sue o sloops. ,, Ui for regulaling the supply and 

and stamped papers, the pusoiis by whom alone such sale is to be conducted 
and the duties and lemuneration of such poisons. ' 

Power to make rules go- 58. The Go vein or- Gen oral ‘in Oomicil mav 
ooraUy to carry out Act. consistent herewith to carry out gene^ 

rally the purposes of this Act. ^ ' 

67. All powers to make appointments, rules, and orders conferred bv 

from exercised from time to time as 

® ® occasion requires. 

All rules made under tins Act, other than rules made under section 65 
Publication of rules. *“^11 be published in the of India and all 

under section 55 shall be published in 

tae loca Gazette. All rules published as required by this section shall uLn 
such publication, have the force of law. ^ ’ P®“ 

68. Any person receiving any money exceeding twenty rupees in amount 

in certain cases,. give„rcce.pt or any bill of 6xchange,”chjue, orpromiio^^uote 
ceiving in satisfaction nf o “ ®'™®“*** exceeding twenty rupees, or re- 
rupees in value '! n 1 ® ®/ , property exceeding twenty 

nXTbill I;;;: ;o? delivering such 

Tmf ^ ^ ‘^"‘y receipt for the 

69. mthing herein contained shall be deemed to aflTect the duties charge- 
Sawng as to Court-fees. awe under any enactment for the time beino' in 

on T. _ , relating to Court-fees. “ 

i-ri? u Government shall cause this Act to be carefully trana 

*11® principal vernacular langLges of 
M iatos AalL he added tn admimstered by it. A full alphabet- 

index shall be printed and sold translation, and the translation and 

^ exceeding fosj^ , 
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OHAPTER Till 
Criminal Offences and Proceduee. 

61. Aliy person drawing, making, issuing, endorsing, or transferring, or 
Penalty for executing, &c., signing otherwise than as a witness, of presenting 

instrument not duly stamped, for acceptance or payment, or accepting, paying, 
or receiving payment of, or in any manner negotiating any bill of exchange, 
cheque, or promissory note without the same being duly stamped, 

any person executing or signing otherwise than as a witness any other 
intrumeiit chargeable with duty without the same being duly stamped, and 
any person voting or attempting to vote under any proxy not duly stamped, 

shall, for every such offence, he punished with fine which may extend 
to five hundred rupees : 

Provided that, when any penalty has been paid in respect of any instru- 
ment under section 34, section 37, or section 50, the amount of such penalty 
shall be allowed in reduction of the fine (if any) subsequently imposed under 
this section in respect of the same instrument, upon the person who paid 
such penalty. 

62. Any person required by section 11 to cancel an adhesive stamp, 
Penalty for failure to cancel and failing to cancel such stamp in manner pre- 

adhesive stamp. scribed by that section, shall be punished with fine 

which may extend to one hundred rupees. 

#1 1 * 1 , 

Penalty for omission to com- 63. Any person who, with intent to defraud 

with provision, of section Government o£ any d,uty, 

(a) executes any instrument in which all the facts and circumstances 
required by section 22 to be set forth in such instrument are not fully and 
truly set forth, or 

(b) being employed or concerned in or about the preparation of any 
instrument, neglects or omits fully and truly to set forth therein all such 
facts and circumstances, 

shall be punished with fine which may extend to five thousand rupees. 

64. Any person who, being required under section 58 to give a receipt, 
Penalty for refusal to give yefuses or neglects to give the same, or who, with 
receipt and for devices to intent to defraud the Government of any duty, 
evade duty on receipts. upon a payment of money or delivery of property 

exceeding twenty rupees in amount or value, gives a receipt for an amount 
or value not exceeding twenty rupees, or separates or divides the money or 
property paid or delivered, shall he punished with fine which may extend to 
one hundred rupees. 

pou'oyf ^ 65. Every person who- 

(a) receives, or takes credit for, any premium or consideration for any 
contract of insurance, and does not, within one monfch after receiving, or 
taking credit for, such premium or consideration, make out and execute a 
duly stamped policy of such insurance ; or 

(h) makes, executes, or delivers out any policy which is not duly stamp- 
er making, &c , any policy ed, or pays or allows in account, or agrees to pay 
not duly stamped. qj. allow in account, any money upon, or in re- 

spect of, any such policy, 

shall be punished with fine which may extend to two hundred rupees. 
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66. Any person drawing or executing a bill of exchange or a policy of 

Fenalt for not drawia insurance purporting to be drawn or exe- 

full nTm4r of bSls or mSI in a Set of two or inore, and not at the same 

|-'olicies purporting to be in time drawing or executing on paper duly stamped 
the whole number of bills or policies of which 
such bill or policy purports the set to consist, shall be punished with fine 
which may extend to one thousand rupees. 

67. Whoever, with intent to defraud the Government of duty, draws, 
Penalty for post-dating makes, or issues any bill of exchange or promissory 

bills, &c. ; note bearing a date subsequent to that on which 

such bill or note is actually drawn or made, and whoever, knowing that such 
hill or note, has been so post-dated, endorses, transfers, presents for accept- 
ance or payment, or accepts, pays, or receives payment of, such bill or not#, 
or in any manner negotiates the same, 

j, and whoever, with the like intent, practises, or is concerned in, any act^ 

, for other devices to defraud contrivance, or device not speci^lf“ provided for 
^ the revenue. by this Act or any other law for the time being in 

force, 

shall be punished with fine which may extend to one thousand rupees. 

68. Any person appointed to sell stamps who disobeys any rule made 
Peaalty for breach of rule «nder section 55, and any person not so appointed 

rel%%g to sale of stamps and who sells or offers for sale any stamp, shall be 
for unauthorized sale. punished with imprisonment for a term which may 

extend to six months, or with fine which may extend to five hundred rupees, 
or with both. 

69. No prosecution in respect of any offence punishable under this Act, 
Insiatution and conduct of or the General Stamp Act, 1869, or any Act there^ 

prosecutions. by repealed, shall be instituted without the sano 

tion of the Collector or such other officer as the Local Government generally, 
or the Collector specially, authorizes in that behalf. 

The Chief controlling Revenue Authority, or any officer authorized by 
it in this behalf, may stay any such prosecution or compound any such 
offence. 

70. No Magistrate other than a Presidency Magistrate and a Magistrate 
whose powers are not less than those of a Magis- 
trate of the second class shall try any offence 

under this Act. 

"71. Every such offence committed in respect of any instrument may be 
Pkce of trial tried in any district or presidency-town in whicll 

such instrument is found, as well as in any dis»- 
trict or presidency-town in which such offence might be tried under the law 
relating to criminal procedure for the time being in force. 

72- Nothing in this Act shall be deemed to prevent any person from 
Operation of other laws being prosecuted under any other law for any act 
not barred. qj. omission which constitutes an offence against 

this Act, or the rules made under it : 

Provided that no person shall be punished twice for the same offence. 


Jurisdiction of Magistrates. 



A-ct I*] 




447 




SCHEDULE L 
Sta^tp-duty <jn Ijtstruments. 
(See section 


Description op Instrument. 


Proper Stamp-duty. 


1. ACKNOWLEDC- 
MINT of a debt ex- 
ceeding twenty rupees 
in amount or value, 
written or signed by or 
on behalf of a debtor 
in order to supply 
evidence of such debt 
in any bdok (other 
than a banker’s pass- 
book) or on a sepai ate 
piece of paper, when 
such book or paper is 
left in the creditor’s 
possession ... 




.P 


One anna. 


2. A D M I N I S T R A- 

TION-BOND ... 

ADOPTIOH-DEED ... See No. 38. 


# 1 ^ 

The same duty as a Seeii« 
rity-Bond (No. 14), 


3. AFFIDAVIT or _ de- 
claration in writing 
on oath or affirmation 
made before a person 
authorized by law to 
administer an oath 
See Ejremptio7iK\ Schedule 
11. (No. 1). 

. . 4. AGREEMENT TO 
V" LEASE 


5. AGREEMENT OR 
MEMORANDUM 
OF AN AGREE- 
MENT 

See Exemptions, Schedule 
IL (No. 2). 




I” (a.) If relating to the sale 
of any Government 
security, share in a 
Company or Asso- 
ciation, or Bill of 
Exchange 

(b.) Whereby the owner or 
occupier of land in 
a village in the Bom- 
bay Presidenc 3 ’’ agrees 
to relinquish his 
rights therein to the 
Government, and to 
accept rights in other 
land in exchange for 
the right so relin- 
quished 

(c.) If not otherwise pro- 
vided for by this 
Act 


One rupee. 

The same duty as a Lease 
(No. 39). 

One anna. 


Four 9 ,nnas. 
Eight annas. 
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SCHEDULE I. — {continued). 
Stamp-duty on Instruments — {continued). 
{See section S.) 


Description op Instrument. 


Proper Stamp-duty. 


6. APPOINTMENT, in 
execution of a power, 
whethei of trustees or 
of property moveable 
or immoveable, wheie 
made by any wiiting* 
not being a Will 


Fifteen rupees. 


7. APPRAISEMENT or 
valuation made other- 
wise than under an 
order of the Court in 
the coiuse of a suit ... 


The same duty as an Award 
(No. 10). 


See Exemptions, Schedule 
II. (Nos. 3 & 4). 

APPRENTICESHIP- 

DEED ... ... See Instrument, No. 31. 


8. ARTICLES OF AS- 
SOCIATION OF A 
COMPANY 


Twenty-five rupees. 


0. ARTICLES OF 
CLERKSHIP or con- 
tract, whereby any 
person first becomes 
bound to serve as a 
clerk in order to his 
admission as an Attor- 
ney in any High 
Court , ... 

ASSIGNMENT 

AUTHORITY TO 
ADOPT 

10, AWARD, that is to 
say,^ any decision in 
wilting by an arbi- 
trator or umpire on a 
reference made othei-’ 
wise than by an order 
•of the Court in the 
course of a suit 

Bee Wmmntkms. Schedule 

II. (to. 6). 


See Conveyance, No. 21, 
and Transfer f No. 60. 

See Instrument, No. 38. 

"(a.) Where the amount or 
value of the property 
to which the award 
relates as set forth in 
such award does not 
exceed Rs. 1,000 ... 

,(&.) In any other case ... 


Two hundred and fifty 
rupees. 


The same duty as a Bond 
(No. 13) for such amount. 
Five rupees. 
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SOHEDULE I. — {continued). 
Stamp-duty on Instbuments — {continued), 
{See section 5,) 




Description op Instrument. 


Proper Stamp-duty. 


11 . 


BILL OP EX- 
CHANGE OR PRO- 
MISSORY NOTE, 
not being a cheque, 
bond, bank-note, or 
currency-note 


(a.) When payable on de- 
mand and the amount 
exceeds Rs. 20 


(b.) When payable other- 
wise than on de- 
mand, but not moie 
than one year after 
date or sight. 


If the amount of the 
bilLor note does not 
exceed 


Bs. 

200 


If it exceeds 200 and does 
not exceed 400 


400 

600 

1,000 

1,200 

1,600 


600 

1,000 

1,200 

1,600 

2,600 


One anna. 


For every Rs. 2,500 or part 
thereof in excess of Rs. 
2,500 up to Rs. 10,000 .. 


For every Rs. 5,000 or part 
thereof in excess of Rs. 
10,000 up to Rs 30,000 . 


And for every Rs. 10,000 or 
part thereof in excess of 
Rs. 30,000 


(c.) When payable at more 
than one year after 
date or sight 


If diawn 
singly. 

If drawn in set of 
two, for each part 
of the set. 

— 1 

If diawn in set of 
three, for each 
part of the set^ 

Rs. A. P. 

Rs. A. P 

Rs. A. P. 

0 2 0 

0 1 0 

0 10 

0 4 0 

0 2 0 

0 2 0 

0 6 0 

0 3 0 

0 2 0 

0 10 0 

0 5 0 

0 4 0 

0 12 0 

0 6 0 

0 4 0 

1 0 0 

0 8 0 

0 6 0 

18 0 

0 12 Oj 

0 8 0 

18 0 

0 12 0 

0 8 G 

3 0 0 

18 0 

10 0 

6 0 0 

3 0 o' 

2 0 0 


The same duly a Bon<I 
(No. 13) for the amount 
of such bill or note. 
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SOHEDUliE I. — (contmued), 
Stamp-buty on Instruments — {cmiinued) 
{See section S.) 


Description of Instrument. 


Proper Stamp-duty. 


12. BILL OP LADING 

See Eaemption, Schedule 
n. (No. 7). 


13. BOND (not otherwise 
provided for by this 
Act) ... 


See Administration- Bond 
(No. 2), Customs- 
Bond ( No. 24 ), In- 
demnity-Bond ( No. 
28) , Security-Bond 
(No. 14). 

Bee Essemptlons. Schedule 
11. (No. 8). 


14. BOND OR MORT- 
GAGE-DBED exe- 
cuted by Wciy of se- 
curity for the due exe- 
cution ot an office, 
or to account lor 
money received by 
virtue thereof 

See Exemptions^ Schedule 
IL (Nos. 8 and 12). 

1§. BOTTOMRY-BOND, 
that is to say, any in- 
strument whereby the 
master of a sea-going 
ship borrows money 
on the security of the 
ship to enable him to 
preserve the ship or 
pr<»ecsnle voyage „ 


When the amount or 
value secured does Rs. 
not exceed 10 


When such amount 
or value exceeds 
Rs. 10, but does 
not exceed 


When such amount 
or value exceeds 
Rs. 50, but does 
not exceed 

and for every Rs. 
100 or part thereof 
in excess of Rs. 
100 up to 


50 


100 


1,000 


and for every Rs. 500 
or part theieof in 
excess of ... 1,000 

(a,) When the amount Rs. 
secured does not 
exceed... ... 1,000 


(5.) In any other case 


Pour annas. 


I 

If a Bill of Lading is drawn 4 
in parts, the proper stamp ^ 
therefor must be borne by 
each one of the set. 


Two annas. 


Pour annas. 


Eight annas. 


Eight annas. 


Two rupees eight annas. 


The same duty as a Bond 
(No. 13). 

pive rupees. 


The same duty as a Bond 
(No. 13). 
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BOHEDULE l.—(c(mfhme(l). 

StAMP-DUTT ON INSTBUMKNTS— 


(See section S.) 


Descrtptioh of Instrument. 

Proper Stamt-duty. 

16. CERTIFICATE OF 

SALE granted^to the 
purchaser of any pi o- 
perty sold by public 
auction by a Civil or 

Revenue Court, or 

Collector or other 

Revenue-officer ... ... ... 

The same duty as a Convey- 
ance (No. 21) for a consi- 
deration equal to the 
amount of the purchase 
money. 

17. CERTIFICATE OR 

OTHER DOGU. 

MENT evidencing the 
right or title of the 
holder thereof, or any 
other pel son, either to 
any shares, scrip, or 
stock in or of any 

Company or Associa- 
tion, or to become 
proprietor of shares, 

scrip, or stock in or j 

of any Company or 

Association 

One anna. 

18. CHARTER-PARTY, 
that is to say, any in- 
stiument (except an 
agreement for the hire 
of a tug-steamer) 
whereby a vessel or 
some specified princi- 
pal part thereof is let 
for the specified pur- 
poses of the chaiterer 

One rupee. 

19. CHEQUE, for an 
amount exceeding 

twenty rupees 

1 

One anna. * 

20. COMPOSITION- 
HEED, that is to say, 
any instrument exe- 
cuted by a debtor, 
whereby he conveys 
- his property for the 
benefit of his creditors, 

i 
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SOHEBFLE L^(contmued), 
Stamp-duty on Instruments — (continued), 
(See section 5.) 


Description of Instrument. 


Proper Stamp-duty. 


or wliereby payment 
of a composition or di- 
vidend on tbeir debts 
is secured to tbe cre- 
ditors, or wheieby pro- 
vision is made for the 
continuance of the 
debtor’s business, un- 
der the supervision of 
inspectors or under 
letters of license, for 
tbe benefit of bis cre- 
ditors 


CONYEYANCE, not 
bein^^ a TRANSFER 
mentioned in No. 60. 

See Exemptions^ Schedule 
II. (Nos. 5 and 17). 


f\Yhen tbe amount of 
tbe consideration 
for such convey- 
ance as set foith 
therein does not 
exceed . 

Wuen it exceeds Rs. 
50, but does not 
exceed... 


60 


100 


For every Bs 100 or 
part thereof in ex- 
cess of Rs. 100 up 

to 1,000 

and for every Rs 500 
or pait thereof in 
L excess of ... 1,000 


CO-PARTNERSHIP See Instrument, No. 32. 


22. COPY OR EXTRACT, 
ceitified to be a tiue 
copy or extiact, by oi 
by order of any pub- 
lic officer, and not -{ 
chargeable under the 
law for the time being 
in force relating to 
Court-fees. 


(a ) If the original was 
not chargeable with 
duty, or if the duty 
with which it was 
chargeable does not 
exceed one rupee ... 


.{6.) In any other case 


Ten rupees. 


Eight annas. 
One rupee. 

One rupee. 
Five rupees. 


Eight annas. 
One rupee. 


See Mkeumtlms, 'Schedule 
II. (Nos. 9 and 10), 
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SCHEDULE t^(eontmued). 
Stamp-duty on Instruments — (continued), 
{8ee section 5,) 


Description of Instrument. 


Proper Stamp-duty. 




5B. GOUNTERPABT OR 
DUPLICATE of any 
instrument chaigeable _ 
with duty, and inve-i 
spect of wLich the 
pi’oper duty has been 
paid ... 


(a.) If the duty with which 
the oiiginal instiu- 
roent is chaigeable 
does not exceed one 
rupee. 

[_(&.) In any other case ... 


24. CUSTOMS-BOND ... 

25. DECLARATION OE 

ANY TRUST of or 
concerning any pro- 
perty, when made by 
any writing not being 
a Will 


26. DELIVERY-ORDER 
IN RESPECT OE 
GOODS, that is to say, 
any instiument enti- 
tling any person there- 
in named, or his as- 
signs, or the holder 
theieof, to the delivery 
of any goods lying in 
any dock or poit, or 
in any warehouse in 
which goods are stoied 
or deposited on rent 
or hire, or upon any 
wharf, buoh insti u- 
ment being signed by 
or on behalf of the 
owner of such goods 
upon the sale or tians- 
fer of the pioperty 
theiein, when such 
goods exceed in value 
twenty lupees 


DEPOSIT OE TITLE- 

DEEDS ... ... See Instrument^ No. 29. 

DISSOLUTION OE 

PARTNEBSfillP ... See Instrument^ No. 33. 


DUPLICATE 


See Counterparty No. 23. 


The same duty as is payable 
on the original. 


One rupee. 


The same duty as a Secu- 
rity-Bond (No. 14). 


Fifteen lupees. 


One anna. 
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SCHEDULE l---(conHnmd), 
Stamp-duty oh lHSTRUMEHTS--(<3<??2^^mttec^. 
(See section 5.) 


Dbsceiption of Insteumeht. 


Peopee Stamp-duty. 


27. ENTRY AS AN AD- f In the case of an Advo- 

VOOATE, VAKIL, cate or Vakil 

OR ATTORNEY 
ON THE ROLL OF 
ANY HIOH 
COURT in exercise- 
of powers conferred 
on such Court by 
Letters Patent, “ or 
by the Legal Practi- 
tioners’ Act, 1884.”^ In the case of an Attorney 


Bee Exemptions^ Schedule 
IL (No. 11). 

EXCHANGE ... See Instrument^ No. 35. 
EXTRACT ... See Coj)y, No. 22. 

FURTHER CHARGE See Instrument^ No. 30. 
GIFT ... See Instrument^ No. 36. 


Five hundred rupees. 


Two hundred and 
rupees. 


fifty 


28. INDEMNITY-BOND 

INSPECTORSHIP- 

DEED ... ... See No.20 


The same duty as a Secu- 
rity Bond (No. 14). 


29. 


INSTRUMENT 
EVIDENCING A N 
AGREEMENT TO 
SECURE THE RE- 
PAYMENT OF A 
LOAN made upon 
the deposit of title- 
deeds or other valu- 
able security, or upon 
the hypothecation of 
moveable propeity 


r (a.) When such loan is re 
payable moie than 
three months, but 
not more than one 
year, fiora the date 
I of such instrument. 

(&.) When such loan ig re- 
payable not moie 
than three months 
fiom the date of 
. such instrument. 


The same duty as a Bill of 
Exchange (No 11 (5)) for 
the amount secured. 


Half the duty payable on a 
Bill of Exchange (No. 11 
(&)) for the amount se- 
cured. 





INSTRUMENT IM- 
POSING A FUR- 
THER CHARGE 
ON MORTGAGED 
PROPERTY 


^{cL ) When the original 
moitgage is one of 
the description re- 
feried to in No. 44, 
clause (a), of this 
! schedule. 

(^.) When such mortgage 
is one of the descrip- 
tion referred to m 
No. 44, clause (b), 
^ of this schedule. 


The same duty as a Convey- 
ance (No. 21) for a con- 
sideration equal to the 
amount secured by such 
instiument. 


The same duty as a Bond 
(No. 13) for the amount 
secured by such instiu- 
m6i|it. 


* The words quoted are inserted by J^ot IX. of 1884, s. 10. 
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S0HE1>ULE 1. — (contimmd). 
BTiMP-i>UTY on iNBTBtJMEifTS — (continmd)- 
(See section 5,) 


Dbsoeipyion OB Instbumbnt. 


Pbopee Stamp-dtjty. 


3L INSTRUMEMT OF 
APPRENTICE- 
SHIP, including 
every writing relat- 
ing to the service or 
tuition of any appren- 
tice, clerk, or servant, 
placed with any master 
to learn any profession, 
trade, or employment, 
except articles of 
cleikship (No. 9 of 
this schedule) 

See Eooempiions^ Schedule 
II. (No. 12 (c)). 

32. INSTRUMENT OF 
CO.PARTNER- 
SHIP 


33. INSTRUMENT OF 
DISSOLUTION OF 
PARTNERSHIP ... 


34. INSTRUMENT OF 
DIVORCE, that is to 
say, any instrument 
by which any person 
effects the dissolution 
of his marriage 

.«35. INSTRUMENT OF 
EXCHANGE of any 
property ... ... 


X 36. INSTRUMENT OF 
GIFT (OTHER 
THAN A SETTLE- 
MENT OR WILL) 


Five rupees. 


, Ten rupees. 


Five rupees. 


One rupee. 


The same duty as a Convey- 
ance (No. 21) for a consi- 
deration equal to the value 
of the property of greater 
value as set forth in such 
instrument. 


The same duty as a Convey- 
ance (No. 21) for a consi*^ 
deration equal to the value 
of the property as set 
forth in such instrument. 



f# I 
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SCHEDULE L--^(Gontmued). 
Stamp-duty on Instruments — {continued), 
{See section 5,) 


Description of Instrument. 


Proper Stamp-duty. 


. 37. INSTRUMENT OF 
^ PARTITION 


38. INSTRUMENT 
(OTHER THAN A 
WILL) CONFER- 
RING OR PUR- 
PORTING TO CON- 
FER AN AUTHOR. 
ITY TO ADOPT ... 


The same duty as a Bond 
(No. 13) for the amouul^ 
of the value of the pro- 
perty divided as set forth 
m such instiument. 


Ten rupees. 


INSURANCE. See Policy No, 49. 


^(a.) Where by such lease 
the lent is fixed and 
no piemium is paid 
or deliveied and such 
lease pui ports to be 
for a teim — 
of less than one year ,,, 


of not less than one yeai’, 
but not more than 
three years 


89. LEASE. 

See Agreement to lease 
(No. 4). 

See Exemptions^ Sche-- 
dule II. (No. 13). 


exceeding three years ... 


(&.) Where by such lease 
the lent is fixed and 
no premium is paid 
or deliveied and such 
lease does not pur- 
port to he for any 
definite term 



The same duty as a Bond 
(No. 13) for the whole 
amount payable or deliver- 
able under such lease. 


The same duty as a Bond 
(No. 13) for the aveiage 
annual lent reserved. 

The same duty as a convey- 
ance (No. 21) for a consi- 
deration equal to the 
amount or value of the 
aveiage annual rent re- 
served. 


The same duty as a convey- 
ance (No 21) for a consi- 
deration equal to the 
amount or value of the 
average annual rent which 
would be paid or delivered 
for the first ten years if 
the lease continued bo 
long. 


Ami] 
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SCHEDULE l^icontinued). 
Stamp-duty ok Instruments — (continued), 
(See section 5,) 


Dbscbiption of Instrument, 


Proper Stamp-duty. 


39. LEASE— 

See Agreement to lease 
(No. 4). 

See Exemptions, Sche- i 
dule 11. (No. 13). 


(c.) Where the lease is 
granted for a fine or 
premium, and where 
no rent is leserved ... 


(d) Where the lease is 
gi anted for a fine or 
premium in addition 
to rent reserved ,,, 


40. LBTTEE OP ALLOT- 
MENT OF SHAKES 
in any Company or 
proposed Company, or 
in respect of any loan 
to be raised by any 
Company or proposed 
Company 


41. LETTER OF CKE- 
BIT, that is to mj, 
an;^ instrument by 
which one person au- 
thorizes another to 
give credit to the per- 
mn in whose favour it 
is drawn 


The same duty as a Convey- 
ance (No. 21) for a con- 
sideration equal to the 
amount or value of such, 
fine or premium as set 
forth in the lease. 


The same duty as a Convey- 
ance (No. 21) for a con- 
sideration equal to the 
amount or value of such 
fine or premium as set 
forth in the lease, in ad- 
dition to the duty which 
would have been payable 
on such lease if no fine or 
premium had been paid 
or delivered : 


Provided that, when an. 
agreement to lease is 
stamped with the ad 
valorem stamp required 
for a lease, and a lease in 
pursuance of such agree- 
ment is subsequently exe- 
cuted, the duty on such 
lease shall not exceed 
eight annas. 


One anna. 


One anna. 
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SCHEDULE I. — {continue(^. 
Stamp-dui?y on Instrumbi^ts — {continued), 
(See section 5.) 


Description op Instrument. 


Proper Stamp-duty. 


42. LETTER OF LI- 
CENSE, that is to say, 
any agieement be- 
tween a debtor and bis 
creditors that the 
latter shall, for a spe- 
cified time, suspend 
tbeii claims, and allow 
the debtor to cany on 
business at his own 
discretion ... 

43. MEMORANDUM 
OP ASSOCIATION 
OP A COMPANY ... 


M« ... Fifteen rupees. 

({a) When at the time of The same duty as a Convey- 


^44. MORTOAGE-D E E D 
^ not piovided foi by 
No. 14, No. 15, No. 
20, or No. 65 of this 
schedule ... 


execution possession 
of the piopeity or 
any pait of the pro- 
pel ty comprised in 
such deed is given 
hy the moitgagoi or 
agieed to be given. 


ance (No 21} for a consi- 
deiation equal to the 
amount secured by such 
deed. 


<^«ty as a Bond 

14* pecution possession (No. 13) for the amount 

^ is not given or agieed seemed by such deed, 

to be given as afoie- 
said 


45. NOTARIAL ACT, 
that is to say, any 
instrument, endorse- 
inent, note, attesta- 
tion, cei tificate, or 
entiy made or signed 
by a Notary Public in 
the^ execution of the 
duties of his otHce, or 
§4^ other person 

OB MBMO- 

3ANDUM, sent by a 
’Broker or Agent to 
his principal, inMmat- 
tng the purchase ot 


... One rupee. 
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SCHEDULE L-~^(eoniinued). 
Stamp-duty oisr INSTRUME^TTS — (contmued). 
(See section 5,) 


Desoeiption op Instrument. 


Peopee Stamp-duty. 


sale OB account of sucli 
pimcipal of any goods, 
stock, or maiketabl© 
Seoul ity exceeding la 
value twenty lupees. 

47. NOTE OP PROTEST 
BY THE MASTER 
OP A SHIP 

PARTITION 

PARTNERSHIP ... 

48. P E T I T I 0 N PGR 
LEAVE TO PILE 
A SPECIFICATION 
OP AN INVEN- 
TION, 01 for the ex- 
tension of the term of 
the exclusive piivilege 
of making or using 
or selling such inven- 
tion in India 


See Instrument, No 37. 

See Instrument, Nos. 32 
and 33. 


One anna. 


Eight annas. 


One hundred rupees. 


If drawn 
singly. 


If diawn in 
I duplicate, for 
each part. 


POLICY OP INSUR- 
ANCE 

r Exemption, Sohedule-^ 
11. (No. 14 (a)). 


((a) In the case of Sea- i 
iiibuiance— 

When the amount 
insuied does not 
exceed 

And foi eveiy fur- 
ther sum ol Rs. 

1,000 or pait 
theieof in excess 

of 

(b.) In the case of 
any other insur- 
ance — 

When the amount 
insuied does not 
exceed 

And for every fur- 
ther sum of Bs. 

1,000 or pait 
thereof in excess 
of 


Rs. 

1,000 


1,000 


1,000 


1,000 


Rs. A. P. 
0 4 0 

0 4 0 

0 6 0 

0 6 0 


Rs. A. P. 

0 2 0 

0 2 0 

0 ^ o' 

0 3 0 
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SOHEBULE L — {contlnuei^. 

^TAMP-B0TY ON INSTRUMENTS — {continued). 



{See section 5.) 

BESORiPTION OF INSTRUMENT. 

Proper Stamp-buty. 


'(a.) When executed for the 
sole purpose of pro- 
curing the presenta- 
tion of one or more 
documents for regis- 
tration in relation to 
a single transaction. 

Eight annas. 


(6.) When authorizing one 
person or more to 
act in a single trans- 
action other than 
that mentioned 
in (a) 

One rupee. 

50 POWER-OF-ATTOB.^ 
NBY^ Bot being a 
proxy chargeable 
■under No. 61. 

(c.) When authorizing not 
more than five per- 
sons to act jointly 
and severally in 
! more than one trans- 

action or generally. 

Five rupees. 


(dS) When authorizing 
more than five but 
not more than ten 
persons to act jointly 
and severally in more 
than one transaction 
or generally 

Ten rupees. 


^(e.) In any other case 

One rupee for each person 
authorized. 

Explanation . — For the purposes of this number more 
persons than one, when belonging to the same firm, 
shall be deemed to be one person. 

0 % 

PROMISSORY NOTE ... 

f 

See Bill of Exchange. No. 

11. 


-^protest, that is to say, 
declaration in writ- 
» ’ made by a Notary 

^ or other peison 

^fully acting as such, 
attesting the dishonour 
of a Vill of exchange or 
pr#nwory hot^ 

See Notarial dct^ No. 45. 
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SOHSn>ULE I— (cojiiiTOwei). 

Stamp-duty on Insteumbnts-— 

{See section S.) 


Description of Instrument. 


Proper Stamp-duty. 


PROTEST BY THE 
MASTER OP A 
SHIP, that is to say, 
any declaration of the 
particulars of her voy- 
age drawn up by him 
with a view to the ad- 
justment of losses or 
the calculation of 
averages, and every 
declaration in writing 
made by him against 
charterers or the con- 
signees for not loading 
or unloading the ship, 
when such declaration 
is attested or certified 
by a Notary Public or 
other pel sou lawfully 

acting as such ... See Notarial Act^ No, 45. 


51. PROXY empowering" 
any person to vote at 
any one meeting of — 

(a.) Members of a Com- 
pany whose stock or 
funds is or are divi- 
ded into shaies and 
^ transferable : 

^ (J.) Municipal Commis- 
^aioners: 

(c.) Proprietors, Members, 
or Contributors to 
the funds of any 
Institution ...J 

52. RECEIPT POR 
ANY MONEY OR 
OTHER PROPER- 
TY THE AMOUNT 
OR VALUE OP 
WHICH EXCEEDS 
TWENTY RUPEES 


One anna. 


f 


... One anna. 


Bee Exemptions, Schedule 
IL (No. 15). 


m 


STAMP. 


[1879. 
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SCHEDULE L~{coniinued). 
Stamp-duty ok Ikstrumekts — {continued). 
{See section 5.) 


Desceiptiok op Instrument. 


Proper Stamp-duty. 


53. RB-CONYEYAIS’CE 
OF MORTGAGED^ 
mOPERTY 


'{a.) If the consi- 
deration for 
which the pro- 
pertj was 
m ort ga ged 
does not ex- Rs. 
ceed ... 1,000 


54. RELEASE, that is to 
say, any instininent 
wheieby a person le- 
nounces a claim upon.} 
another person ^ or 
against any specified 
property 


55. RESPONDENTIA- 
BOND, that is to say, 
any instiument secur- 
ing a loan on the caigo 
laden or to be laden on 
hoard a ship and mak- 
ing repayment contin- 
gent on the arrival of 
the caigo at the port 
of destination 


56. REVOCATION OP 
ANY TRUST of or 
concerning any pro- 
pel ty hy any instill- 
ment other than a 
.. Will 


(5.) In any other case 


(ir.) If the amount 
or value of the 
claim does not 
exceed ...1,000 


{!),) In any other case 


14 


SETTLEMENT 


The same duty as a Convey- 
ance (No 21) for the 
amount of such consi- 
deration as set foith in 
the 1 e-conveyance. 


Ten lupees. 


The same duty as a Bond 
(No. 13) toi such amount 
or value as set loith in 
the lelease. 


Five lupees. 


The same duty as a Bond 
(No. 13). 


Ten rupees. ^ 

The same duty as a Bond 
(No. 13) fora sum equal to 
the amount nr value of the 
property settled m set 
forth ip sdtrh set%iqent. 


Act I] 
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SCHEDULE I. — (continued). i 

Stamp-buty on Instruments — {continued). 


{See section 5.) 


Description of Instrumisnt. 

Proper Stamp-duty. 

68. SHIPPINC-O R D E R 
for or relating to the 
conveyance of goods 
on board of any vessel 


One anna. 

SPECIFICATION ... 

See Petition^ No. 48. 


69. SURRENDER OF 
LEASE 

See Egcemption, Schedule 
II. (No. 10). 1 

'{u.) When the duty with 
which the lease is 
chargeable does not 
exceed five rupees.,. 

f 

The duty with which such 
lease is chargeable. 

* 



^(A) In any other case 

Five rupees. 


1 

'(a.) Of shares in a Com- 
pany or Association. 

One-quarter of the duty 
payable on a Conveyance 
(No. 21). 

m TRANSFER 

See Exemptions, Schedule ^ 
11. (No. 17). 

(6.) Of any interest se- 
cured by a Bond, 
Lease, Mortgage- 
deed, or Policy of 
Insurance — 

1. If the duty on such i 
Bond, Lease, Moit- 
i g age-deed , or Pol icy i 

does not exceed five 
rupees ... 

The duty with which such 
Bond, Lease, Mortgage- 
deed, or Policy of Insur- 
ance is chai'geable. 



2. In any other case ... 

Five rupees. 

- 


(c.) Of any property under 
the Administiator- 
Geneial’s Act, 1874, 
section 31 

Ten rupees. 



{d) Of any trust-pro- 
perty from one 
trustee to another 
trustee without con- 
^ sideration 

Five rupees. 

- 

r 


See Declaration^ No. 25. 
Revocation^ No. 56. 
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STAMP 
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^HEDTJLE l.—{coneUded). 
Stamp-duty on Insteuments — {eoncluded). 
{See section S.) 


* Description op Instrument, 

Proper Stamp-uutt. 

YALTJATIOlSr See A^prammnty No, *7. 

6LWAEEANTFOR 
, GOODS, that is to 
say, any instiument 
evidencing the title of 
any person therein 
named, or his assigns, 

# the holder thereof, 
to the property in any 
goods lying in or upon 
any dock, warehouse, 
or^wharf, such instru- 
ment being signed or 
cei titled by or on be- 

* 

half of the person in 
whose custody such 
goods may be 

Four annas. 



Acf 1.] 


STAMP. 


4 




SOHEBULE 11. 

Instrxjmbkts exempted prom Stamp-duty. 


1, Affidavit or declaration in writing when made-— ^ 

(a as a condition of enlistment under the Indian Article|^of War ; 
(h) for the immediate purpose of being filed or used in any Court 
or before the officer of any Court ; or 
(c) for the sole purpose of enabling any person to receive any 
pension or charitable allowance. 

2. Agreement or memorandum of agreement — 

(a) for or relating to the sale of goods or merchandize exclusively, 
not being a note or memorandum chargeable under Ho. 46 of 
Schedule I ; 

{^) for service in British Burma under the Chief Commissioner of 
that Province entered into between Hatives of India emigrat- 
ing to British Burma and the Superintendent of State Emigra- 
tion or other Government officer acting as representative of the 
said Chief Commissioner ; 

(c) made by raiyats for the cultivation of the poppy for Govern- 
ment ; 

made in the form of tenders to the Government of India for 
or relating to any loan ; 

made regarding the occupancy of land denoted hy a survey 
number, and the payment of revenue therefor, under Bombay 
Act 1. of 1865 ; 

(/) made under the European Vagrancy Act, 1874, section 17. 

3, Appraisement or valuation made for the information of one party 
only, and not being in any manner obligatory between parties 
either by agreement or operation of law. ** 

4^ Appraisement of crops for the purpose of ascertaining the amount to 
be given to a landlord as rent. 

5. Assignment of copyright hy entry made under Act Ho. XX. of 1847, 
section 5, 






^ I 


® s 


6. Award under Bombay Act VL of 1873, section 81, or Bombay Act 

IIL of 1874, section 18. 

7. Bill of lading, when the goods therein described are received at a place 

within the limits of any port as defined under the Indian Ports Act, 
1875, and are to be delivered at another place within the limits of 
the same port, 

8. Bond when executed by — 

(a) the sureties of middlemen (lambarddrs or khattadfirs) taking 
t advances for the cultivation of the poppy for Government ; 
{h) headmen nominated under rules framed in accordance with 
* ^ •jl^'Sengal Act III. of 1876, section 99, for the due performance 
1 their duties under that Act ; 

. any person for the purpose of gjiaranteeing that the local income 
V 4 , derived from private subscriptions to a charitable dispensary 
or hospital or any other object of public utility shall not be 
^ 1^ thsfti a specified sum per mensem 

9. of any paper wliich a public officer is expressly required by law 
,-^»^i:^ake or furnish for record in any public office or for any pub- 

lie purpose. 


t 


#1 f 


Sg M 
0 
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^ SOHEDULE ll,---{contlnued). ^ 

Instbuments exempted fbom Stamp-duty — (continued), 

10- Copy of registration of emigrants furnished under section 27 or 
section 29 of the Indian Emigration Act, 1871. 

11. Entry— 

(a) of an advocate, vakil, or attorney, on the roll of any High Court, 
when he has previously been enrolled in a High Court ; * 

(h) on the roll of any High Court, as an attorney, of an articled 
clerk bound as such before this Act comes into force. 

12. ^struments — 

(a) executed by persons taking advances under the Land Improve- 
ment Act, 1871, or by their sureties, as security for the re- 
pay ment of such advances ; 

(h) executed by officers of Government or their sureties to secure the 
due execution of an office or the due accounting for money 
received by virtue thereof ; 

(c) of apprenticeship executed by a Magistrate under Act XIX. of 
1 850, or by which a person is apprenticed by or at the charge 
of any public charity. 

13 . Leases and Counterparts — 

(a) Leases of fisheries granted under the Burma Fisheries Act, 1875 ; 

(5) Lease, executed in the case of a cultivator without the payment 
or delivery of any fine or premium, when a definite term is 
expressed and such term does not exceed one year, or when 
the annual rent reserved does not exceed one hundred rupees ; 

(c) Counterpart of any lease granted to a cultivator. 

14 . Letter — 

(a) of cover or engagement to issue a policy of insurance : ^ 

Brovided that, unless such letter or engagement bear the stamp 
prescribed by this Act for such policy, nothing shall be claim- 
able thereunder, nor shall it be available for any purpose ex- 
cept to compel the delivery of the policy therein mentioned ; 

(h) of hypothecation accompanying a bill of exchange. 

15 . Eeceipt — 

(a) endorsed on or contained in any instrument duly stamped, or 
exempted under this schedule, Xo. 18, acknowledging the 
receipt of the consideration-money therein expressed, or the 
receipt of any principal-money, interest, or annuity, or other 
periodical payment thereby secured ; 

(h) for any payment of money without consideration ; 

(c) for any payment of rent by a cultivator on account of land 

assessed to Government revenue, or (in the Presidencies of 
Fort St. George and Bombay) of iniim lands ; * 

(d) for pay by non-commissioned officers or soldiers of Her Majest/s 

Army, or Her Majesty's Indian Army, sernng^in 

such capacity ; ^ 

(e) for pensions or allowances by persons receiving st|ch pensious 

or allowances in respect of their service as such non-com* 

^ missioned officers or soldiers, and jipt serving the Govern* 
ment in any other capacity ; , 

* Tk 0 wotdt wtablshed by Royal Charter” have been repealed by A«t ef 1884, s. iC 


, ; I 
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BOHEBULE lL~(continuedy 
Insteumbnts exempted peom Btamp-ddty — (continued), 

if) given by holders of family-certificates in cases where the person 
from whose pay or allowances the sum comprised in the re- 
ceipt has been assigned is a non-commissioned officer or soldier 
of either of the said Armies, and serving in such capacity ; 

( 0 ) given by a headman or lambardar for land-revenue or taxes col- 
lected by him ; 

(h) given for money or securities for money deposited in the hands 
of any banker, to be accounted for : 

Provided the same be not expressed to be received of, or by 
the hands of, any other than the person to whom the same 
is to be accounted for : 

Provided also, that this exemption shall not extend to a re- 
ceipt or acknowledgment for any sum paid or deposited for 
or upon a letter of allotment of a share, or in respect of a 
call upon any scrip or share of or in any Company or Asso- 
ciation, or proposed or intended Company or Association* 

16. Burrender of lease when such lease is exempted from duty. 

17. Transfers by endorsement — 

of a bilJ of exchange, cheque, or promissory note ; 

' (h) of a bill of lading ; 

(c) of a policy of insurance ; 

(d) of mortgages of rates and taxes authorized by any Act for the 

time being in force in British India ; 

(e) of securities of the Government of India ; 

{/) of a warrant for goods (No 61 of schedule I.), 

General Exemption, 

18. Any instrument executed by, or on behalf of, or in favour of, 

Government in cases where, but for this exemption, the Govern- 
ment would be liable to pay the duty chargeable in respect of 
such instrument. 


m 


STAMP, 


SCHEDULE III 
Acts Rei^ealed. 


Number and year. 

Sub 3 ect or short title. 

Extent of repeal. 

XX of 1847 ... 

Copyright 

In section five, the words, 
‘‘ without being subject to any 
stamp or duty.” 

X.of 1866 ... 

The Indian Companies Act. 

i 

In section eleven, the words, 
‘‘ shall beai the same stamp 
as if it weie a deed, and.” 


1 

1 

In section sixteen, the words, 
“they shall bear the same 


stamp as if tiiey were con- 
tained in a deed.” 


t 


JCYIII. of 1869 ... 

The General Stamp Act . 

The whole. 

YII of 1871 ... 

The Indian Emigration Act 

i 

In sections twenty-seven and 
twenty-nine, the woi ds,“ which 
shall not require a stamp,” 

*» 

m. of 1873 ... 

The North-Western Pio- 
vinces Land Revenue Act, 
1873. 

In section one hundred and 
eighty-three, the words 
“ stamped or.” 

II of 1874 ... 

The Administiator-G e n e- 
raFs Aot. 

In section thirty- one, the words, 
“beat mg a stamp of ten ru- 
pees and.” 

IX. of 1874 .. 

The European Yagrancy 
Act. 

In section seventeen, the woid% 
“ may be on unstamped paper 
and.” 



am 

XY. of 1876 ... 

— 

Bombay Municipal Deben- 
tures. 

In section two, the words, ^‘and 
no such indorsement shall be 
chargeable with any stamp- 
duty.” 
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THE LEGAL PRACTITIONERS’ ACT, 

NO. XVIII. OF 1879. 


Received the G.-G/s Assent on the 29th October 1879. 

An Act to consolidate and amend the Law relating to Legal Praoiitiorbers, 


Whereas it is expedient to consolidate and amend the law relating to 
legal practitioners in the Lower Provinces of 
Preamble. Bengal, the North-Western Provinces, the Panjib, 

Oudh, the Central Provinces, and Assam, and to empower each of the Local 
Governments of the rest of British India to extend to the territories 
administered by it such portions of this Act as such Government may think 
fit ; It is hereby enacted as follows — 




Local extent. 


CHAPTER L 
Preliminary. 

1 . This Act may be called The Legal Practitioners’ Act, 1879,” and 

Short title come into force on the first day of J anuary, 

Commencement. 1 880 

This section and section 2 extend to the whole 
of British India. 

The rest of this Act extends, in the first instance, only to the territories 
respectively administered by the Lieutenant-Governors of the Lower Pro- 
vinces of Bengal, the North-Western Provinces, and the Panjab, and the 
Chief Commissioners of Oudh, the Central Provinces, and Assam. But any 
other Local Government may, from time to time, by notification in the official 
Gazette, extend all or any of the provisions of the rest of this Act to the 
whole or any part of the territories under its administration. f 

2. On and from the first day of January, 1880, the enactments men- 

- . . tioiied in the first schedule hereto annexed shall be 

Bepeal of enactments. ^ repealed to the extent specified therein. 

All rules and appointments made, penalties prescribed, fees fixed, per- 
Saving*of rules, &o. admitted, names enrolled, certificates issued, 

sanctions given, and orders passed under any 
enactment hereby repealed, shall be deemed to be respectively made, pre- 
scribed, fixed, admitted, enrolled, issued, given, and passed under this Act. 

All references made to any enactment hereby repealed, in any Act or 
References to repealed Regulation passed, or notification published, shall 
be read as if made to the corresponding provisions 
of this Act. 

3. In this Act, unless there be something 
repugnant in the subject or context,— 

“Judge” means the presiding judicial officer 
in every Civil and Criminal 'Court, by whatever 
title he is designated : 


enactments. 


t Interpretation-clause. 


Judge: 


470 


LEGfAI* PRAdTITIONEES. 


[1879. 


“Subordinate Court” means all Courts subordinate to the High Court, 
^ ^ „ including Courts of Small Causes established under 

Subordmate Court: of 1865 : 

“ Eevenue office ” includes all Courts (other than Civil Courts) trying 
suits under any Act for the time being in force 
relating to landholders and their tenants or agents : 
“ Legal practitioner” means an advocate, vakil, or attorney of any High^ 
“Legal praotitioner.” ^ Pleader, mukhtar, or revenue-agent. 

f,. 


Revenue-office : 


CHAPTER II 

Of Advocates, Takils, and Attorneys. 


4 . Every person now or hereafter entered as an advocate or vakil 
ou thc Poll of auv Hlgli Coupt under the Letters 
Patent constituting such Court, or “under section 
41 of this Act”* shall be entitled to practise in all the Courts subordinate 
to the Court on the roll of which he is entered, and in ail revenue-offices 
situate within the local limits of the appellate jurisdiction of such Court, 
subject, nevertheless to the rules in force relating to the language in which 
the Court or office is to be addressed by pleaders or revenue agents ; and 
any person so entered who ordinarily practises in the Court on the roll of 
which he is entered or some Court subordinate thereto shall, notwithstanding 
anything herein contained, be entitled, as such, to practise in any Court in 
British India other than a High Court on whose roll he is not entered, or, 
with the permission of the Court, in any High Court on whose roll he is not 
t. entered, and in any revenue-office : 

Provided that no such vakfl shall be entitled to practise under this 
section before a Judge of the High Court, Division Court, or High Court 
exercisihg original jurisdiction in a presidency town. 

6. Every person now or hereafter entered as an attorney on the roll of 
* 4 ! rr i High Oourt shall he entitled to practise in all 

subordinate to such High Court and 
ip all revenue-offices situate within the local limits of the appellate jurisdic- 
tion of such High Court, and every person so entered who ordinarily practi- 
ses in ite Court on the roll of which he is so entered or some Court subordi- 
nate thereto shall, notwithstanding anything herein contained, be entitled, 
as such, to practise in any Court in British India other than a High Court 
established by Royal Charter on the roll of which he is not entered and in 
any revenue-office. 

The High Oourt of the province in which an attorney practised under 
this section may, from time to time, make rules declaring what shall be 
deemed to be the functions, powers, and duties of an attorney so practising. 


CHAPTER HI. 

Of Pleaders and Mukhtars. 


Pofr^ to make rules as to 
of pleaders 



6. The High Oourt may, from time to time, 
make rules consistent with this Act as to tl 
following matters (namely) : — 

1 late been substituted for tbe words, “as au advocate on the 

Qm^ el m by Aot IX of 1884, a 2. 
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(a) the qualifications, admission, and certificates of proper persons to 
be pleaders of the subordinate Courts, and of the rerenue-offices situate with- 
in the local limits of its appellate jurisdiction, and, in the case of a High 
Court not established by Royal Charter, of such Court ; 

(b) the qualifications, admission, and nortificates of proper persons to be 
niukhtjirs of the subordinate Courts, and, in the case of a High Court not 
established by Royal Charter, of such Court ; 

(o) the fees to be paid for the examination and admission of such persons ; 
an^*^ 

(d) the suspension and dismissal of such pleaders and mukhtdrs. 


All such rules shall be published in the local official Gazette, and shall 
thereupon have the force of law : Provided that. 
Publication of ru es. rules made by a High Court not 

established by Royal Charter, such rules have been previously approved by 
the Local Government. 


7 . On the admission, under section 6, of any person as a pleader or 
Certiiicates to pleaders and mukhtar, the High Court shall cause a certificate, 
mukht^rs signed by such officer as the Court, from time to 

time, appoints in this behalf, to be issued to such person, authorizing him to 
practise up to the end of the current year in the Courts, and, in the case of 
a pleader, also the revenue-offices, specified therein. 

At the expiration of such period, the holder of the certificate, if he 
desires to continue to practise, shall, subject to any rules consistent with this 
Act which may, from time to time, be made by the High Court in this behalf, 
be entitled to have his certificate renewed by the Judge of the District 
Court within the local limits of whose jurisdiction he then ordinarily, 
practises, or by such officer as the High Court, from time to time, appoints 
in this behalf. 


On every such renewal, the certificate then in possession of such pleader 
or mukhtar shall be cancelled and retained by such Judge or officer. 

Every certificate so renewed shall be signed by such Judge or officer and 
shall continue in force up to the end of the current year. 

Every Judge or officer so renewing a certificate shall notify such renewal 
to the High Court. 


8. Every pleader holding a certificate issued under section iT may 
Pleaders on enrolment be enrolled in any Court or revenue-office 

may practise in Courts and mentioned therein, and situate within the local 
revenue-o&oes. limits of the appellate jurisdiction of the High 

Court by which he has been admitted ; and, subject to such rules consistent 
with this Act as the High Court or the Chief Controlling Revenue Authority 
may, from time to time, make in this behalf, the presiding Judge or officer 
shall enrol him accordingly ; and thereupon he may appear, plead, and act 
in such Court or office, and in any Court or revenue-office subordinate thereto. 


9 . Every mukhtdr holding a certificate issued under section 7 may 
MukhMrs on enrolment apply to be enrolled in any Civil or Criminal 
may practise in Courts. Court mentioned therein, and situate within the 
same limits ; and subject to such rules as the ITigh Court may from time 
|lo time make in this behalf, the presiding Judge shall enrol him accordingly ; 
and thereupon he may practise as a mukhtar in any such Civil Court and 
any Court subordinate thereto, and may (subject to the provisions of the 
"Code of Criminal Procedure) appear, plead, and act in. any such Criminal 
Court and any Court subordinate thereto. 
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LEGAL PRACTmOKERS. ^ fl879. 

10 . Except as provided bj this Act or any other enacfenent for the 

No persons to practise as being in force, no person shall practise as a 

or mukhMr unless pleader or mukhUr in any Oonrt not established 

T f , , ^ a certificate 

issued under section 7, and has been enrolled in such Court or in some Court 
to which it is subordinate ; 

Provided that persons who have been admitted as revenue-a<»ent« 
Eevenue-agents may ap- the first day of January, 1880, and hold 

■pear, plead, and act in Mun- certificates, as such, under this Act in the tSrri- 

Bei^8?°A^vmf’of 1869.'^°'' administered ^>7 the Lieutenant-Governor 

ot Bengal, may be enrolled in manner provided by 
section 9 m any Munsifs Court in the said territories, and, on being so 
enrolled, may appear, plead, and act iif such Court in suits under Bengal Act 
No. Vni. of 1869 {to amend the procedure in suits between Landlord and 
Tenant), or under any other Act for the time being in force regulating the 
procedure in suits between landholders and their tenants and agents. 

11. Notwithstanding anything contained in the Code of Civil Proce- 
Power to declare functions dure, the High Court may, from time to time 

of mnkhtSra make rules declaring what shall be deemed to be 

functions, powers, and duties of mukhtiirs practising in the subordinate 
Courts, and, m the case of a High Court not established by Eoval Charter 
in such Court 

12. The High Court may suspend or dismiss any pleader or mukh- 
tar holding a certificate issued under section 7 
who IS convicted of any criminal offence imply- 
ing a defect of character which unfits him to he a 
pleader or mukhtar, as the case may be. 

^ 13. The High Court may also, after such en- 
quiry as it thinks fit, suspend or dismiss 
any pleader holding a certificate as aforesaid who takes instructions in 
any case except from the party on whose behalf he is retained, or a private 
servant of such party, or some person who is the recognized agent of su& 
party within the meaning of the Code of Civil Procedure or 

any pleader or mukhtiir holding a certificate as aforesaid who is ouiltv 
ot fraudulent or grossly improper conduct in the discharge of his profession^ 
ciuty, or for any other reasonable cause. ^ 

Provided that where the party is — 

(a,) a pardiiiiashin woman, or 

(b) unable for any sufficient cause to instruct the pleader in person 
nothing in this section shall make a pleader liable to suspensiok or 
dismissal merely by reason that he has taken instructions from a relative or 
friend authorized by the party to give such instructions and not receivina 

any remuneration in respect thereof.* ° 

14 If any such pleader or mukhtar practising in any subordinate Court 
or in any revenue-office is charged in such Court 
or office with taking instructions except as afore- 
said, or with any such misconduct as aforesaid, the 
XI, 4. officer shall send him a copy of the chftr^ar 

^ appointed, such charge wffl W' 


Suspension and dismissal 
of pleaders and mukhttra 
convicted of criminal ofiience. 


Suspension and dismissal 
of pleaders and mukhtJlrs 
ffuilty ®f unprofessional con- 
auct 


Frooedure when charge of 
unprofessional conduct is 
brought in subordinate Court 
or i^veiMo-ofiSce. 


■ if 
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SnoBi copy and notice shall be served upon the pleader or mukhtar at 
least fifteen Aays before the day so appointed. 

On such day or on any subsequent day to which the enquiry may be 
adjourned, the presiding officer shall receive and record all evidence properly 
produced in support of the charge, or by the pleader or mukhtar, and shall 
proceed to adjudicate on the charge. * 

If such officer finds the charge established, and considers that the 
pleader or mukhtdr should be suspended or dismissed in consequence, he shall 
record his finding and the grounds thereof, and shall report the same to the 
High Court ; and the High Court may acquit, suspend, or dismiss the 
pleader or mukhtar. 

Any District Judge, or with his sanction any Judge subordinate to him, 
Suspensioa ponding inves- “any Judge of a Court of ^ Small Causes of a Pre- 
tigation. sidency-town,”* any District Magistrate, or with 

his sanction any Magistrate subordinate to him, and any Revenue Authority 
not inferior to a Collector, or with the Collector’s sanction any Revenue 
Officer subordinate to him, may, pending the investigation and the orders of 
the High Court, suspend from practice any pleader or mukhtar charged 
before him or it under this section. 

Every report made to the High Court under this section shall 

(a) when made by any Civil Judge subordinate to the District Judge, 
be made through such Judge ; 

(b) when made by a Magistrate subordinate to the Magistrate of the 
District, be made through the Magistrate of the District and the Sessions 
Judge ; 

(c) when made by the Magistrate of the District, be made through the 
Bessions Judge ; 

(d) when made by any Revenue Officer subordinate to the Chief Con- 
trolling Revenue Authority, be made through such Revenue Authorities as 
the Chief Controlling Revenue Authority may, from time to time, direct. 

Every such report shall be accompanied by the opinion of each Judge, 
Magistrate, or Revenue Authority through whom or which it is made. 

15. The High Court, in any case in which a pleader or mukhtar has 

Power to call for record acquitted under section 14 otherwise than 

in case of acquittal under by an order ot the High Court, may call for the 
section 14. record, and pass such order thereon as it thinks 

fit. 

16. Notwithstanding anything contained in any Letters Patent or in 
Power to makes rules for the Code of Civil Procedure, section 37, clause (a), 

S^ffi^h^Court Court established by Royal Charter 

o ^ ig our . from time to time, make rules consistent 

with this Act as to the following (namely) : — 

(a) the qualfi cations and admission of proper persons to be mukhtirs 
practising on the appellate side of such Court ; 

(b) the fees to be paid for the examination and admission of such 
persons ; 

(c) the security which they may be required to give for their honesty 
and good conduct ; 

(d) the suspension and dismissal of such mukhturs ; and 

" (®) declaring what shall be deemed to be their functions, powers, and 

duties ; 


* The word* quoted have been inserted by Act IX. of 1884, s. 4. 
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and may prescribe and impose fines for infringement of such rules not 
exceeding in mj case five hundred rupees j and such fines, when imposed, 
may be recovered as if they had been imposed in the exercise of the High 
Court’s ordinary original criminal jurisdiction. 


CHAPTER lY. 
Of Revenue-agents. 


Power to make rules as , The Chief Controlling Eevetme Anthori- 

to qualifications, &c , of ty may, from time to time, make rules consistent 
roTonuo-agents, %vith this Act as to the following matters 

(namely) : — 

(a) the qualifications, admission, and certificates of proper persons to 
be revenue-agents ; 

(h) the fees to be paid for the examination and admission of such 
persons ; 

(c) the suspension and dismissal of such revenue-agents ; and 
Id) declaring what shall be deemed to be their functions, powers, and 
duties. 


Publication of rules. 


All such rules shall be published in the local 
official Gazette, and shall thereupon have the force 
of law. 


18. On the admission of any person as a revenue-agent under section 
Certificates to revenue- 17, the Chief Controlling Revenue Authority shall 
agents. cause a certificate, signed by such officer as such 

Authority from time to time appoints in this behalf, to be issued to such 
person, authorizing him to practise up to the end of the current year in 
such revenue-offices as may be specified therein. 

At the expiration of such period, the holder of the certificate, if he 
desires to continue to practise, shall be entitled to have his certificate renew- 
ed by the Secretary of the Chief Controlling Revenue Authority, or by any 
other officer authorized by such Authority in that behalf. 

On every such renewal, the certificate then in the possession of such 
revenue-agent shall be cancelled and retained by such Secretary or other 
officer. 

Every certificate so renewed shall be signed by such Secretary or other 
officer, and shall continue in force to the end of the current year. 

Every officer so renewing a certificate shall notify the renewal to the 
Chief Controlling Revenue Authority. 


19. Every revenue-agent holding a certificate issued under section 18 
Enrolment of revenue- apply to be enrolled in any revenue-office 

agent. mentioned therein, and situate within the limits 

of the territory under the Chief Controlling Revenue Authority ; and, sub- 
ject to such rules as the Chief Controlling Revenue Authority may, from 
time to time, make in this behalf the officer presiding in such office shall 
enrol him accordingly, and thereupon he may practise as a revenue-agent m 
such office and in any revenue-office subordinate thereto. 


Except as provided by this Act or any other enactment for thi^ 
tc act m agaut person, other than a pleader 

duly qualified under the provisions hereiabefor# 
contained, shah practise as a revenue-agent in any 
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revenue-office, unless lie holds a certificate issued under section 18, and has 
been enrolled in such office or some other office to which it is subordinate : 

Provided that any person duly authoiized in this behalf may, with the 
sanction of the Chief Controlling Revenue Authority, or of an officer em- 
powered by the Local Government in this behalf, transact all or any business 
in which his principal may be concerned in any revenue-office. 

The sanction mentioned in this section may be general or special, and 
may at any time be revoked or suspended by the authority or officer granting 
the same. 

21. The Chief Controlling Revenue Authority may suspend or dismiss 
Dismissal of revenue-agent any revenue-agent holding a certificate issued 
convicted of criminal offence, under this Act who is convicted of any criminal 
offence implying a defect of character which unfits him to be a revenue-agent. 


22. The Chief Controling Revenue Authority may also, after making 
Binmissal of revenue-agent enquiry as it thinks fit, suspend or dismiss 

guilty of unprofessional con- any revenue-agent holding a certificate issued un- 
der this Act who is guilty of fraudulent or grossly 
improper conduct in the discharge of his professional duty, or for any other 
reasonable cause. 


23. If any revenue-agent holding a certificate issued under this Act is 
Procedure when revenue- charged with any such conduct m any office suhordi- 


revenue- 
a^ent is so charged in subor- 
dinate office. 


nate to the Chief Controlling Revenue Authority, 
or in the Court of any Munsif, the officer at the 
head of such office, or such Munsif, as the case may be, shall send him a 
copy of the charge, and also a notice that, on a day to be therein appointed 
such charge will be taken into consideration. 


Such copy and notice shall be served upon the person charged at least 
fifteen days before the day so appointed. On such day or on any other day 
to which the enquiry may he adjourned, the officer or Munsif shall receive all 
evidence properly produced in support of the cliarge or by the person 
charged, and shall proceed to adjudicate on the charge. 

If the officer or Munsif finds the charge established, and considers that 
the person charged should be suspended or dismissed in consequence, he shall 
record his finding and the grounds thereof, and report the same to the Chief 
Controlling Revenue Authority ; and such Authority shall proceed to acquit, 
suspend, or dismiss him. 

Any Revenue Officer not inferior to a Collector, and, with the Collector’s 
sanction, any Revenue Officer subordinate to him, or any Munsif in his 
district, may, pending the investigation and the orders of the Chief Control- 
ling Revenue Authority, suspend from practice any revenue-agent charged 
before him under this section. 

Where any officer acting under this section is subordinate to the Com- 
missioner of a Division, he shall transmit the report through such Commis- 
sioner, who shall forward with the same an expression of his own opinion on 
the case. 


24. The Chief Controlling Revenue Authority, in any case in which a 
Power>:Ghief Controlling revenue-agent has been acquitted under section 23 
Bevenii©"' Authority to call Otherwise than by an order of the Chief Control- 
for record. Bng Bevenue Authority, may call for the record, 

and pass such order thereon as seems fit. 
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CHAPTEE V. 

Of Oeetificates, 

25. Every certificate, whether original or renewed , . 

i'ooforoeHificate. shall be Written upon stamped papetoftte 

hereto annexed “and of such^rJtiSt theWl G 

time to time prescribe ^ Eocal Government may from 

-Ssttissf”" “ I“p LShtfi ” 

M-”?” f - -H 

or Chief OontrolUng Revenue AutLwt^ / or officer to which the High Court 
deliver the same. ^ honty (as the case may be) orders him to 

CHAPTER VI. 

Of the Remuneration of Peeadees Arnirw-r. . 

XULADEES, MuKHTARS, AVD RevENUE- 

eSun^JToVnuo V P"!yTn it^^pTcJ ofTlIffee^of 

nv m foL^^roivi id ® advocate, pleader, vakil mulhWr or 

rovouuo-procsedmvs. ^ attorney upon all nrorJ,h„„. L\ „ 1, ^ 


wmmo-proicdmr". f 

not established by Royal OhS ter on its^Sna? 'V^'° HigrCou^t 

Oourts, “and in respect of the fees „f ”f • “ ®“hordinate 

and regulate the'^fere *n **<««= dx 

aoy party in respect of the fees his adve?®®^“*^® revenuo-otfiees by 

attorney mukhti, or revem„c!L!lr'^^"“^"‘'^ advocate, pleader, vakil, 

»! a. loom o».im Garetre. 

“r s„“r. L js!r? ~ ^ - ““ **“" 

Mukhtar, or rovmilS st ^one by such Eder 

>y such jinrson, and is, within fiftee^ * l’ aiade in writing, signed 

®«cuted. fliodinthoDisS cW^^^ It 2 

^ J^bu^re. iu ret,« .rtieh it ta 

^1 “ff 1“^ r "t •LrinT.JL?.' 

TiT' payable 

ftCT^ ^ 
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thereunder or order it to be cancelled, and the costs, fees, charges, and 
disbursements in respect of the business done to be ascertained in the same 
manner as if no such agreement had been made. 

30. Such an agreement shall exclude any further claim of the pleader, 
Agreements to exclude fur- mukhtar, or revenue-agent beyond the terms of the 

ther claims. agreement with respect to any services, fees, 

charges, or disbursements in relation to the conduct and completion of the 
business in respect of which the agreement is made, except such services, 
fees, charges, or disbursements, if any, as are expressly excepted by the 
agreement, 

31. A provision in any such agreement that the pleader, mukhtar or 
Reservation of responsibi- revenue-agent, shall not be liable for negligence, 

lity for negligence. or that he shall be relieved from any responsibility 

to which he would otherwise be subject as such pleader, mukhtar, or revenue- 
agent, shall be wholly void. 


CHAPTER YII. 

Penalties. 

32 . Any person w^ho practises in any Court or revenue-office in contra- 
On persons illegally prac- veution of the provisions of section 10 or section 

tising as pleaders, mukhtetrs, 20 shall be liable, by order of such Court or the 
or revenue-agents. officer at the head of such office, to a fine not ex- 

ceeding ten times the amount of the stamp required by this Act for a certifi- 
cate authorizing him so to practise in such Court or office, and, in default of 
payment, to imprisonment in the civil jail, for a term which may extend to 
six months. 

He shall also be incapable of maintaining any suit for, or enforcing any 
lien with respect to, any fee or rew’ard for, or with respect to, anything done 
or any disbursement made by him as pleader, mukhtar, or revenue-agent 
whilst ho has been contravening the provisions of either of such sections. 

33. Any pleader, mukhtar, or revenue-agent failing to deliver up his 
On suspended or dismissed certificate as required by section 26, shall be liable, 

pleader, &c., failing to deliver by order of the Court, Authority, or officer to 
certificate. which or to whom, or according to whose orders, 

the delivery should be made, to a hue not exceeding two hundred rupees, 
and, in default of payment, to imprisonment in the civil jail for a term which 
may extend to three months. 

34. Any pleader, mukhtar, or revenue-agent, who, under the provisions 
On suspended or dismissed this Act, has been suspended or dismissed, and 

practitioner practihing during who, during such suspension or after such dismissal 
suspension or after dismissal, poetises as a pleader, mukhtar, or revenue-agent 
in any Court or revenue -office, shall be liable, by order of such Court or the 
officer at the head of such office, to a fine not exceeding five hundred rupees, 
and, in default of payment, to imprisonment in the civil jail for a term which 
may extend to six months. 

35. ' Every order under section 32, 33, or 34, shall be subject to revision 

Revision of fines. been, pass- 

ed by a subordinate Court, and by the Chief Con- 
trolling Revenue Authority where the order has been passed by an officer 
subordinate to, such x\uthority. 
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Penalty for receiving or 36 . Whoever commits any of the following 

giving commission. offences : — * 

(a) solicits or receives from any legal practitioner any gratification in 
consideration^of procuring or having procured his employment in any legal 
■business ; 

(b) retains any gratification out of remuneration paid or delivered, or 
agreed to be paid or delivered, to any legal practitioner for such employ- 
ment ; 

(c) being a legal practitioner, tenders, gives, or consents to the retention 
of any gratification for procuring or having procured the employment in 
any legal business of himself or any other legal practitioner, 

shall be punished with simple imprisonment for a term which may ex- 
tend to six months, or with fine which may extend to five hundred rupees, 
or with both. 


CHAPTER VIII. 

Miscellaneous. 

37 . To facilitate the ascertainment of the qualifications mentioned in 
*Looal Oovernment to sections G and 17 respectively, the Local Govern- 

appoint examinera. ment shall, from time to time, appoint persons to 

be examiners for the purposes aforesaid, and may, from time to time, make 
regulations for conducting such examinations. 

38 . Except as provided by sections 4, 5, 16, 27, 32, and 36, nothing 

Exemption of High Court “ advocates, vakds, aad at- 

practitioners fioni certain torneys admitted and enrolled by any High Court 
parts of Act. under the Letters Patent by which such Court is 

constituted, or to mukhtars practising in such Court, or to advocates enrol- 
led “under section 41 of this 

39 . When any person who holds a certificate as a mukhtar under sec- 
Snspension or dismissal of tion 7, and a certificate as a revenue-agent under 

person holding mukhtitr and section 18, is suspended or dismissed in one of 
revenue-agent’s certiheates. -l .*• iini i j 

such capacities, he shall be deemed to be suspend- 
ed or dismissed, as the case may be, also in the other, 

40 . Notwithstanding anything hereinbefore contained, no pleader, 
Pleaders, &c., not to be «iukhtar, or revenue-agent, shall be suspended or 

suspended or dismissed with- dismissed under this Act unless he has been 
out being heard. allowed an opportunity of defending bimself before 

the Authority suspending or dismissing him. 

41. (1) A High Court not established by Royal Charter may, from 
Power for certain High time to time, with the previous sanction of the 

.oui s to enrol advocates. Local Government, make rules as to the qualifica- 
tions and admission of proper persons to be advocates of the Court, and, 
subject to such rules, may enrol such and so many advocates as it thinks 

(^) advocate so enrolled shall be entitled to appear for the suitors 

of the Court, and to plead or to act, or to plead and act, for those suitors, 
according as the Court may by its rules determine, and subject to those rules. 


7^^ substituted for the words, *‘by the Chief Court of 
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(3) The High Court may dismiss any advocate so enrolled, or suspend 
him from practice. 

(4) Provided that an advocate shall not he dismissed or suspended 
under this section unless he has been allowed an opportunity of ^ defending 
himself before the High Court which enrolled him, and, except in the case 
of the Chief Court of the Panjdb, unless the order of the High Court dis- 
missing or suspending him has been confirmed by the Local Q-ovemment.* 

42. Act I. of 1846 (/or amending the law regarding the appointment 
RAneal of Acta I of 1846 remuneration of pleaders in the Courts of the 

andll of 1853. East India Company) and Act XX. of 1853 {to 

amend the law relating to pleaders in the Courts of the Mast India Compaoty) 
are repealed.! 


* This section has been substituted by Act IX. of 1884, s. 8, for the one originally ©nactod. 
t This section has been added by Act IX. of 1884, s. 9. 


FIRST SCHEDULE. 

Ei^actments Repealed. 


(8ee section 2.) 


Number and date of 
Enactments. 

Title. 

Extent of repeal. 

1 

Act XX. of 1865 ... 

To amend the law relating to Plead- 
ers and Mukhtdrs. 

The whole. 

Act XXIX. of 1865.., ! 

To amend the Pleaders, Mukhtars, 
and Revenue agents Act, 1865. 

So much as has not 
been repealed. 

Act IX. of 1866 ... 

To extend to the Sadr Court of the 
North-Western Provinces certain 
provisions of the Pleaders, Mukh- 
tars, and Revenue-agents Act, 
1865, and of Act No. XXIX. of 
1865. 

The whole. 

Act IV. of 1876 ... 

To authorize Revenue- agents to 
practise in certain suits in the 
Munsifs’ Courts of the Lower Pro- 
vinces of Bengal. 1 

The whole. 

Act XVII. of 1877 ... 

The Panjdb Courts Act, 1877. I 

Sections 42, 43, 44, and 
45. 


IiKUAL PKACTITIUNISRS. 

- SECOND SCHEDULE. 

Value of Stamps foe Certificates. 

{8ee section 25,) 

T. 

For a certificate authorizing the holder to practise as a pleader— 

(tt) In the High Court and any subordinate Court— rupees fifty : 

(h) In any Court of Small Causes in a Presidency-town— rupees twenty-five : 

(c) In all other subordinate Courts — rupees twenty-five : 

Munsifs, Assistant Commissioners 
Extia Assistant Commissioners, and Tahsildars, in Courts of Small Causes outsido 

Criminal Courts subordinate to the High Court— 

. 0 . '="« «* 

11 . 

For a certificate anthoilzing the holder to practise as a mukhtar— 

(/) In the High Court and any subordinate Court— rupees twenty-five : 

(g) In any Court of Small Causes in a Picsidency-town — rupees fifteen : 

U) In all other suhoidinate Com ts— rupees fifteen : 

(0 In the Courts of Suhoidinate Judges ]\[unsifs, Assistant Commissioners 
Extra Asjstaiit CommisMOneis and Tahsildais, m Cuuits of Small Causes outside 
rupcerten^*-^*^^”^^^^ Ciimmal Courts subordinate to the High Court 

(;) In the Courts of Munsifs and any Civil or Ciiminal Court nf 
not hereinbefore specifically mentioned-iupees five. 

HI. 

For a certificate authorizing the holder to practise as a revenue-agent— 

(/r) In the office of the Chief Controlling Revenue Authority and in anv 
Revenue-office subordinate to such Authorii;y— lupees fifteen : ^ 

Rovouue-offioe subordinate to u , 

Colioitoi?i°stve. ‘‘“y R-onue.office subordinate to a 


THE PROBATE AND ADMINISTRATION ACT, 

NO. V. OF 1881. 


Eeceiveb the G.-G/s Assent on the 21st Januaby 1881, 

An Aet to provide for the grant of Prohates of Wills and Letters of 
Adtmnistmtion to the estates of certain deceased persons. 

Whereas it is expedient to provide for the grant of probate of -wills 
and letters of administration to the estates of 
Fream ©. deceased persons in cases to which the Indian 

Buccession Act, 1865, does not apply ; It is hereby enacted as follows : — 


OHAPTEE I 
Preliminary. 

1. This Act may be called *^The Probate and 
Administration Act, 1881 ; ” 

It applies to the whole of British India ; 

and it shall come into force on the first day of 
April, 1881. 

2. Chapters II. to XIII., both inclusive, of this Act, shall apply in the 

Personal application. Muhammadan, Buddhist, and 

person exempted under section 332 of the Indian 
Succession Act, 1865, dying before, on, or after the said first clay of April, 
1881 : 

Provided that nothing herein contained shall be deemed to render 
invalid any transfer of property duly made before that clay : 

Provided also that, except in cases to which the Hindu Wills Act, 
1870, applies, no Court in any local area beyond the limits of the towns of 
Calcutta, Madras, and Bombay, and the territories for the time being admi- 
nistered by the Chief Commissioner of British Burma, and no High Court 
in exercise of the concurrent jurisdiction over such local area hereby con- 
ferred, shall receive applications for probate or letters of administration until 
the Local Government has, with the previous sanction of the Governor- 
General in Council, by a notification in the oj6S.cial Gazette, authorized it so 
to do. 

Intorpretation-clatise. Act, unless there be something re- 

pugnant in the subject or context, — 

'‘province'’ includes any division of British India having a Court of 
the last resort : 


Short title. 
Local extent. 
Commencement. 
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“minor” means any person subject to the Indian Majority Act, 1875, 
who has not attained his majority within the meaning of that Act, and any 
other person who has not completed his age of eighteen years; and 
“ minority ” means the status of any such person : 

“ will means the legal declaration of the intentions of the testator 
with respect to his property, which he desires to be carried into effect after 
his d^^ath : 

codicil ” means an instrument made in relation to a will, and explain- 
ing, altering, or adding to its dispositions. It is considered as forming an 
additional part of the will : 

“ specihe legacy means a legacy of specified property : 

“demonstrative legacy’’ means a legacy directed to be paid out of 
specified property : 

<« probate ” means the copy of a will certified under the seal of a Court 
of competent jurisdiction, with a grant of administration to the estate of 
the testator : 

“ executor ” means a person to whom the execution of the last will of 
a deceased person is, by the testator’s appointment, confided : 

“administrator” means a person appointed by competent authority to 
administer the estate of a deceased person when there is no executor : and 
“District Judge” means the Judge of a principal Civil Court of ori- 
ginal jurisdiction. 


CHAPTER 11. 


Of Grant of Probate and Letters of Administration* 


4. The executor or administrator, as the case may be, of a deceased 
Character and property of per&on, is his legal representative for all purposes, 

executor or administrator as and all the property of the deceased person vests 
in him as such. 

But nothing herein contained shall vest in an executor or administrator 
any property of a deceased person which would otherwise have passed by 
survivorship to some other person. 

5. When a will has been proved and deposited in a Court of competent 
Administration with copy jurisdiction, situated beyond the limits of the 

annexed of authenticated copy province, whether in the British dominions, or in 
of will proved abroad. ^ foreign country, and a properly authenticated 

copy of the will is produced, letters of administration may be granted with 
a copy of such copy annexed. 


Probate only to appointed 6. Probate can be granted only to an executor 

executor. appointed by the will 


Appointment express or 7. The appointment may be express or by 
implied. necessary implication. 


Illustrations, 

(a.) A wills that 0 be his execator if B will not. B is appointed executor by 
implication, 

(b.) A gives a legacy to B and seveial legacies to other persons, among the rest 
bk dan^hterJn law, C, and adds, “ but should the witbin-named 0 be not living, 
i, cwtitute and appoint B my whole and sole executrix.” G is appointed exe- 
isate; by implication. 
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(e ) A appoints several persons executors of bis will and codicils, and his 
nephew residuary legatee, and in another codicil are these words appoint my 

nephew ray residuary legatee to discharge all lawful demands against my will and 
codicils, signed of different dates ” The nephew is appointed an executor by implica- 
tion. 


Persons to whom probate 
cannot be^anted. 

Grant of probate to several 
executors simultaneously or 
at different times. 


8. Probate cannot be granted to any person 
who is a minor or is of unsound mind. 

9, When several executors are appointed, 
probate may be granted to them all simultaneously 
or at different times. 


Illustration, 

A is an executor of B’s will by express appointment, and 0 an executor of it by 
implication. Probate may be granted to A and C at the same time, or to A first and 
then to C, or to G fiist, then to A. 


10. If a codicil be discovered after the grant of probate, a separate pro- 
bate of that codicil may be granted to the executor, 
if it in no way repeals the appointment of execu- 
tors made by the will. 

If different executors are appointed by the 
codicil, the probate of the will must be revoked, 
and a new probate granted of the will and the codi- 
cil together. 

H. When probate has been granted to several executors, and one of 
Accrual of representation to them dies, the entire representation of the testa- 
survivmg executor, tor accrues to the surviving executor or executor^. 


Separate probate of codicil 
discovered after grant of pro- 
bate. 


Procedure when’' different 
executors appointed y codi- 
cil. 


12. Probate of a will when granted establishes the will from the death 

, of the testator, and renders valid all intermediate 

Jineot of probate. , t. i 

acts or the executor as such. 


13. Letters of administration cannot be grant- 
ed to any person who is a minor or is of unsound 
mind. 

14. Letters of administration entitle the administrator to all rights 
Effect of letters of adminis- belonging to the intestate as effectually as if the 

administration had been granted at the moment 
after his death. 

15. Letters of administration do not render valid any intermediate acts 
Acts not validated by ad- of the administrator tending to the diminution or 

damage of the intestate’s estate. 


To whom administration 
toay not be granted. 


tration. 


ministration. 


where executor has not 
nounoed. 


16. When a person appointed an executor has not renounced the exe- 
Grant of administration cutership, letters of administration shall not be 
granted to any other person until a citation has 
been issued calling upon the executor to accept or 
renounce his executorship ; 
except that, when one or more of several executors has or have proved 
Exception. ^ Oourt may, on the death of the survivor 

of those who have proved, grant letters of adminis- 
tration without citing those who have not proved. 


17- The renunciation may be made orally in the presence of the Judge, 

^ form and effect of renun- or by a writing signed by the person renouncing, 
ciation of executorship. when made shall preclude him from ever there-*, 

after applying for probate of the will appointing him executor. 
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18 . If the executor renounce, or_ fail to accept, the executorship within 

Procedure where executor time limited for the acceptance or refusal 

Sn bmoTirnttod *" ““P* and letters of ad- 

be o-ranted to the npr«r, ““*®*^ation with a copy of the will annexed may 
intestecy ^ administration in case of 

h„, deceased has made a will, but 

•nrliAn Ilia la • appointed an executor, or 

act, or has died ^ incapable or refuses to 

when the executor dies ^® P™^ed the will, or 

administered all the estl *® before he has 

and IetterTSL°nistr-,tf^''^““fi,’®?f ®® ^® Prove the will, 

of the whole estate u .v^® T” ^ 

9n 'wi, " ®iich thereof as may be imadministered. 

^U. When a residuary legatee who has a beneficial interest survi^s the 

1 *®f *^*<?’’’ ’■»"* <Jies before the estate has been fully 
residuary legate6°^ deceased administered, his representative has the same right 
to administration with the will annexed as such' 
91 Wi. 4.1 ■ I’^siduary legatee. 

IS no executor and no residuary legate or representa- 
wh6rruL°ocnto?”n™’'''‘““ of a residuary legatee, or ho declines oris 

d-uwyiosatrnor ^ or cannot be found, the person or 

tno of suoli logateo. ‘ persons who would be entitled to the administra- 

intestate, or any other leo-lw estate of the deceased if he had died 

be admitted to prove" the'^wiTl beneficial interest, or a creditor, may 

to him or themLcordingly. ’ administration may be granted 

22 . Letters of administration with the will annexed shall not be granted 
«>iSs?Xn toTw *® ^®ga,tee other than an universal or a resi- 

than universal or rosiduary^*'' ®' oitation has been issued and 

calling on the next-of-kin fo e^® hereinafter mentioned, 

9<? Wi, administration. 

To whom ad^n,- 1 '^®®®“®®‘^ bas died intestate, administration of his estate 
may ha granted. panted to any person who, according to 

intestate applicable in the ^be estate of an 

whole or any part of such deceased’^ **'® 

discretio'roftre CouTt\r«rrt 

When no suel, 1 ^ ^bem. 

deceased. ^ applies, it may be granted to a creditor of the 

CHAPTER in. 

Of LnxiTEP Grants. 

24 Wh 1 , in Uvrafion, 

^b»te of oopy or draft /^t®® *^® <Jeath, 

W draft bas been destroyed by wrong or accident and 

of file will has been nroai*^ testator, and a copy or the 

^ m% IWW i’ ^ o« ®«ch copy 

pm^' ivitil tho ongiAal or a properly authenticated copy 
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25 . When the will has been lost or destroyed, and no copy J^has beeni 
Probate of contents of lost made, nor the draft preserved, probate"^ may be 

or destroyed will granted of its contents, if they can be established 

by evidence. 

26. When the will is in the possession of a person, residing out of the 
Probate of copy where province in which application for probate is made 

ongmai exists. ^ has refused or neglected to deliver it up, but 

a copy has been transmitted to the executor, and it is necessary for the 
interests of the estate that probate should be granted without waiting for 
he arrival of the onpnal, probate may be granted of the copy so transmitted, 
limited until the will or an authenticated copy of it be produced. ^ 

27. Where no will of the deceased is forthcoming, but there is reason 

^ existence, letters 

.1 administration may be ^franted. limited mviil 

t/he will or an authenticated co23y of it be produced. 

(b.)— Grants for the Use and Benefit of Others having Right. 

28. When any executor is absent from the province in which applioa- 
Adinmistration with will tion is made, and there is no executor within thA 

rss.- p™ ‘o ."1, tool 

X. . . annexed may be granted to Ihp paAnf 

of the absent executor, for the use and benefit of his principal limited until 
he shall obtain probate or letters of administration grLted to himself ^ 

29. When any person to whom, if present, letters of administration 

Administration with will annexed might be granted, is absent 

annoved to attornoy of absent fiom the province, letters of administration wiVJs 
person, who, if pi csont, would the will nnnAs.A/l \„„„ v “^“niusciacion with 

L entitled to administer. abo^lenMonel 

30. When a person entitled to administration in ease of intestacy is 

Admins ation fco attorney trom the province, and no person eauallv 

of absent person entitled to entitled is willmo to act IptfAvc 

admmistei m case of m- m^v Ha 7 f ’ betters of admnustrat bn 
r granted to the agent of the absent person 
limited as before mentioned. ^ 

■ hen a minor is sole executor or sole residuary legatee letters of 
Administration during mi- administration with the will annex o^l 7 
nority of sole executor or re- ed to the 1 eeol i annexed may be grant- 

Biduary legatee. guardian of such minor, or to such. 

the minor has attained his raaWitrat'v^-?® "‘‘^1 

of the will shall be granted to hiim’ ^ penod, and not before, probate 

32. When there are two or more minor exeeutoT-a 
Administration during mi- has attained majority or two or^m 

““ and no wfoTa.TtSS 

them has attained his majority, 

33 If a sole executor ora sole universal or residuary leantA 

person who would be solely entitled to'^fi ’esSte 
tribution of intestates’ estate? appHcrbfe toTh?”^ 

mmor or lunatic, letters of adminfstration wit?L‘'^-fi°^ '^®?®^®ed, be a 

as the case may bo, shall be granted to the nersn annexed, 

estate has been committed by competent auVity, S'Llu^ 


Adniinibfcij/tioii fco rittoiiioy 
of absent person entitled to 
adnimistei in case of in- 
testacy. 
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person, to sncli other person as the Court thinks fit to appoint, for the use 
and benefit of the minor or lunatic, until he attains majority or becomes of 
sound mind, as the case may be. 

34. Pending any suit touching t}ie validity of the will of a deceased 

Adx^h^Monpendentem. o^ainiug or revoking^ any probate 

or any grant of letters of administration, the 
Court may appoint an administrator of the estate of such deceased person, 
•who shall have all the rights and powers of a general administrator, other 
than the right of distributing such estate ; and every such administrator 
shall be subject to the immediate control of the Court, and shall act under 
its direction. 

(c .) — For Special Purposes. 


35. If an executor be appointed for any limited purpose specified in 
Probate limited to purpose the will, the probate shall be limited to that pur- 
specified in will. pose, and if he should appoint an agent to take 

administration on his behalf, the letters of administration with the will 
annexed shall accordingly be limited. 


annexed limited to particular 
purpose. 

37. Where a person 

Administration limited to 
trust- property. 


30. If an executor appointed generally give an authority to an attorney 
Administration with will prove a will on his behalf, and the authority 
is limited to a particular purpose, the letters of 
administration with the will annexed shall be 
limited accordingly. 

dies, leaving property of which he was the sole 
or surviving trustee, or in which he had no bene- 
ficial interest on his own account, and leaves no 
general representative, or one who is unable or unwilling to act as such, 
letters of administration, limited to such property, may be granted to the 
beneficiary, or to some other person on his behalf. 

38. When it is necessary that the representative of a person deceased 
Administration limited to mB>de a party to a pending suit, and the exe- 

suit. cutor or person entitled to administration is unable 

or unwilling to act, letters of administration may be granted to the nominee 
of a party in such suit, limited for the purpose of representing the deceased 
in the said suit, or in any other suit which may be commenced in tlie same 
or in any other Court between the parties, or any other parties, touching the 
matters at issue in the sai 1 suit, and until a final decree shall be made there- 
in and carried into complete execution. 

39. If, at the expiration of twelve months from the date of any probate 

, , . . , ^ X 0^ letters of administration, the executor or ad- 

purpose of becoming party to mimstrator to whom the same has or have been 
suit to be brought against ad- granted is absent from the province within which 
mimstrator, Court that has granted the probate or letters 

of administration is situate, such Court may grant, to any person whom it 
thinks fit, letters of administration limited to the purpose of becoming and 
being made a party to a suit to be brought against the executor or adminis- 
trator, and carrying the decree which may be made therein into effect. 

40. In any case in which it appears necessary for preserving the pro- 
Admtoistwttion limited to perty of a deceased person, the Court within whose 

presenratiou of district any of the property is situate may grant, 
person whom such Court thinks fit, letters 
of aiittl&istriktion limited to the collection and preservation of the property 
of the deceased, and giving discliarges for debts due to his estate, subject 
|0 A© direcUbns of the ^ 



Am adhihistbation. 


V.] 


%gf 


41. When a person has died intestate, or leaving a will of which there 
is no executor willing and competent to act, or 
where the executor is, at the time of the death of 
such person, resident out of the province, and it 
appears to the Court to be necessary or convenient 
to appoint some person to administer the estate or 

any part thereof other than the person who under ordinary circumstances 
would be entitled to a grant of administration, the Judge may, in his discre- 
tion, having regard to consanguinity, amount of interest, the safety of the 
estate and probability that it will be properly administered, appoint such 
person as he thinks fit to be administrator ; 

and in every such case letters of administration may be limited or not 
as the Judge thinks fit, 

(d.) — Grants with Exception, 

42. Whenever the nature of the case requires that an exception be 

Probate or administration Probate pf a will or letters of administra- 

with will annexed subject to tion With the will annexed, shall be granted sub- 
exception ject to such exception. 

43. Whenever the nature of the case requires that an exception be 
Administration with excep- made, letters of administration shall be granted 

tion. subject to such exception. 

(e .) — Grants of the Best, 

44. Whenever a grant, with exception, of probate or letters of adminis- 
Probate or administration tration, with or without the will annexed, has been 

made, the person entitled to probate or administra- 
tion of the remainder of the deceased’s estate may take a grant of probate or 
letters of administration, as the case may be, of the rest of the deceased’s 
estate, 

{/•) — Grants of Efects unadministered. 


Appointment, as adminis- 
trator, of person other than 
one who under ordinary cir- 
cumstances would be entitled 
to administration. 


45. If the executor to whom probate has been granted has died leaving 
Grant of effects unad- a part of the testator’s estate unadministered, a 

ministered. new representative may be appointed for the pur- 

pose of administering such part of the estate. 

46. In granting letters of administration of an estate not fully adminis- 
Biiles as to grants of effects tered, the Court shall be guided by the same rules 

unadmmistered, ^ as apply to original grants, and shall grant letters 

of administration to those persons only to whom original grants might have 
been made. ® 


47. When a limited grant has expired by effluxion of time, or the 
Administration when limit- I^^PPening of the event or contingency on which 
'©d, grant expired, and still it was limited, and there is still some part of the 
StereS <ie<:eased’s estate unadministered, letters of ad- 

. . ministration shall be granted to those persons to 

whom original grants might have been made. 


CHAPTEE IV. 

Ameeation and Revocation of Geants. 

Errors in names and descriptions, or in setting forth the time and 

deceased’s death, or the pui-pose in 
^ ^ limited grant, may be rectified bv the Court nnd 

ST^rdifgly™^^*® ^'^“^“stJ^ation may be altered and amend^ 
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49» If, after tlie grant of letters of administration witli the will annex- 
ed, a codicil be discovered, it may be added to the 
grant on due proof and identification, and the 
grant altered and amended accordingly. 

50. The grant of probate or letters of ad- 
ministration may be revoked or annulled for just 
cause. 


Procedure wliere codicil dis- 
oo'verod after grant of admi- 
nistration with, will annexed. 

Revocation or annulment 
for just cause. 


* ® Just cause.’’ Explanation . — ‘ * J ust cause ” is — 

Ist, that the proceedings to obtain the grant were defective in sub- 
stance ; 

that the grant was obtained fraudulently by making a false sugges- 
tion, or by concealing from the Court something material to the case ; 

Srdi that the grant was obtained by means of an untrue allegation of 
a fact essential in point of law to justify the grant, though such allegation 
was made in ignorance or inadvertently ; 

Jfth^ that the grant has become useless and inoperative through circum- 
stances. 

Illustrations. 


(a.) The Court by which the grant was made had no jurisdiction. 

(}) ) The grant was made without citing parties who ought to have been cited, 
(c.) The will of which probate was obtained was forged or revoked. 

QL) A obtained letters of administration to the estate of B, as his widow, but 
it has since transpired that she was never married to him. 

(e.) A has taken administi’ation to the estate of B as if he had died intestate, 
but a will lias since been discovoied, 

(/•) Since probate was granted, a later will has been discovered. 

({/.) Since probate was granted, a codicil has been discovei'ed, which revokes or 
adds to the appointment of executors under the will. 

(/l) The person to whom probate was, or letters of administration were, 
granted, has subsequently become of unsound mind. 


CHAPTER V. 

Op the Practice m granting and revoking Probates and 
Letters op Administration. 

Jtiri^aietion of District 51. The District Judge shall have jurisdic- 

Judge in granting and re- tioii in granting and revoking probates and letters 
vokmg probates, &c. Qf administration in all cases within his district. 

52. The High Court may, from time to time, appoint such judicial offi- 
Power to appoint Delegate "within any district as it thinks fit to act for 

of District Judge to deal with the District Judge as Delegates to grant probate 
non-contentious cases. and letters of administration in non-contentious 

within such local limits as it may from time to time prescribe : 

Provided that, in the case of High Courts not established by Royal 
Charter, such appointment be made with the previous sanction of the Local 
Covemment. 

Persons so appointed shall be called “ District Delegates.” 

63. The Distinct Judge shall have the like powers and authority in rela- 
lAWet Jtito’s powora an granting of probate and letters of admi- 

^ ni^tration, and all matters connected therewith, as 

^ are by law vested in Mm in relation to any civij 

suit or proceeding depending in Ms Court, t 


i-WV.] 


AbttllrtS'taATlOll. 


4 ^ 


54 The District Judge may Order any person to produce and bring into 

tary papers. possession or under the control o£ such person;^ 

and if it be not shown that any such paper or writing is in the possession 
or under the control of such person, but there is reason to believe that he has 
tlie knowledge of any such paper or writing, the Court may direct him to 
attend for the purpose of being examined respecting the same, 

and he shall be bound to answer such questions as may be put to him^ by 
the Court, and, if so ordered, to produce and bring in such paper or writing, 
and shall be subject to the like punishment under the Indian Penal Code, in 
ease of default in not attending or in not answering such questions or not 
bringing in such paper or writing as he would have been subject to in case 
he had been a party to a suit, and had made such default, 

and the costs of the proceeding shall be in the discretion of the J udge. 

55. The proceedings of the Court of the District J udge, in relation to 
Proceodm?^ of District granting of probate and_ letters of administra- 

JuflgG’s Court in relation to tion, shall, except as hereinafter otherwise pro- 
l>robato and administration, yided, be regulated, so far as the circumstances of 
the case will admit, by the Code of Civil Procedure. 

56. Probate of the will or letters of administration to the estate of a 
When probate or adminis- deceased person may be granted by the District 

tration may bo granted by Judge under the seal of his Court, if it appears 
3f)istrict Judge. petition, verified as hereinafter mentioned, of 

the person applynig for the same that the testator or intestate, as the case 
may be, had, at the time of his decease a fixed })]ace of abode, or any pro- 
perty, moveable or immoveable, within the jurisdiction of the Judge. 

57. When the application is made to the Judge of a District in which 

. the deceased had no fixed abode at the time of diis 
mSTto Judge of ^DfstneUn death, the Judge may in his discretion refuse the 
which deceased had no fixed application, if in his judgment it could be disposed 
of more justly or conveniently in another district, 
or, whei’e the application is for letters of administration, grant them abso- 
lutely, or limited to the property within his own jurisdiction. 

68. Probate and letters of administration may, upon application for 
Probate and letters of ad- that purpose to any District Delegate, be granted 
ministration may be granted by him in any case in which there is no contention, 
by Delegate. ££ appears by petition (verified as hereinafter 

mentioned) that the testator or intestate, as the case may be, at the time of 
his death had his fixed place of abode within the jurisdiction of such 
Delegate. 

59. Probate or letters of administration shall have effect over all the 
Conclusiveness of probate property, moveable or immoveable, of the deceased 
or letters of administration. throughout the province in which the same is 
granted, and shall be conclusive as to the representative title against all 
debtors of the deceased, and all persons holding property which belongs to 
him, and shall afford full indemnity to all debtors paying their debts, and all 
prsons delivering up such property to the person to whom such probate or 
letters of administration shall have been granted : 

Provided that probates and letters of administration granted by a High 
B€eot of unlimited pro- Oourt established by Hoyal Charter, or by tho 
Scourtsl Panjab, or by the Court of the 

,, . T , Recorder of Rangoon, shall, unless otherwise 

directed by the gi’ant, have like effect throughout the whole of British India 
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60. Whenever a grant of probate or letters of administration is made 

TranBmhdon of certificate ^ ^ aforesaid, the 

Tby Court f^ranting unlimited Begistrar, or such other ofneer as the Court mak- 
probate, &c , to other Courts, grant appoints in this behalf, shall send to 

each of the other Courts empowered to make such grants, a certificate to the 
following effect : — 

‘‘I, A. B.f Registrar [or as the case may he~\ of the High Court of Judi- 
cature at [or as the case may hereby certify that on the day 

or 188 the High Court of Judicature at [or as the case 

may he\ granted probate of the will [or letters of administration of the 
estate] of (7. D., late of , deceased, to M. F,y of , and G, /£, 

of , and that such probate [or letters] has [or have] effect over all 

the property of the deceased throughout the whole of British India ; 

and such certificate shall be filed by the Court receiving the same. 

61. The application for probate or letters of administration, if made 

^ 4 : r verified in the manner hereinafter mentioned, 

tion for probate or admims- shall be conclusive for the purpose of authorizing 
tratmn, if properly made and the grant of probate or administration, and no 
verified. grant shall be impeached by reason that the 

testator or intestate had no fixed place of abode, or no property within the 
district at the time of his death, unless by a proceeding to revoke the grant 
if obtained by a fraud upon the Court. 

62. Application for probate or for letters of administration with the 

Petition for probate. annexed shall be made by a petition distinctly 

written in English or in the language m ordinary 
use in proceedings before the Coui t in which the application is made, with 
the will, or, in the cases mentioned in sections twenty-four, twenty-five, and 
twenty-six, a copy, draft, or statement of the contents thereof annexed, and 
stating 

the time of the testator^s death, 

that the writing annexed is his last will and testament, or as the case 
may be, 

that it was duly executed, 

the amount of assets which are likely to come to the petitioner's hands ; 

and, where the application is for probate, tliat the petitioner is the exe- 
cutor named in the will. 

In addition to these particulars, the petition shall further state, 

when the application is to the District Judge, that the deceased at the 
time of his death had a fixed place of abode or had some property situate 
within the jurisdiction of the Judge ; and, 

when the application is to a District Delegate, that the deceased at the 
time of his death had a fixed place of abode within the jurisdiction of such 
Delegate. 

63. In cases wherein the ■will, copy, or draft is written in any language 
other than English, or than that in ordinary use in 
proceedings before the Court, there shall be a 
translation thereof aimexed to the petition by a 
translator of the Court, if the language be one for which a translator is 
appointed \ or, if the will, copy, or draft be in 
any other language, then by any person competent 
to translate the same, in which case such transla- 
be vetified by that person in the following manner 
** do that I read and perfectly understand the langua^ 

and character of the original, and that the above is a true and accurai 
tonilation thereof/^ 


In what cases traii«lation of 
will to be annexed to peti- 
tion, 


Verification of translation 
on other than Court 
or. 




Alrt> APMHUSTEAf lOK. 


Aot V.] 


f 

'M 


64. Application for letters of administration shall be made by peti- 
Patition for letters of ad- tiou distinctly written as aforesaid, and stat- 

ininistiation. ing 

the time and place of the deceased^s death, 

the family or other relatives of the deceased, and their respective re- 
Bideiices, 

the right in which the petitioner claims, ^ ^ ^ 

the amount of assets which are likely to come to the petitioner’s hands* 
In addition to these particulars the petition shall further state, 
when the application is to a District Judge, that the deceased at the 
time of his death had a fixed place of abode or had some propei*ty situate 
within the jurisdiction of the Judge ; and 

when the application is to a District Delegate, that the deceased at the 
time of his death had a fixed place of abode within the jurisdiction of such 
Delegate. 

65. Every person applying to any of the Courts mentioned in the 
Additional statements in proviso to section fifty-nine for probate of a will 

petition for probate, &c. Or letters of administration of an estate, intended 

to have effect throughout British India, shall state in his petition, in ad- 
dition to the matters respectively required hy sections sixty-two and sixty- 
four, that to the best of his belief no application has been made to any other 
Court for a probate of the same will or for letters of administration of the 
same estate, intended to have such effect as last aforesaid, 

or, where any such application has been made, the Court to which it 
was made, the person or persons by whom it was made, and the proceedings 
(if any) had thereon. 

And the Court to which any application is made under the proviso to 
section fifty-nine may, if it think fit, reject the same. 

66. The petition for probate or letters of administration shall in all 

Petition for probate or ad- subscribed by the petitioner and his pleader, 

ministration to be signed and if any, and shall be verified by the petitioner in 
verified. following manner or to the like effect : — 

“I (A, B.), the petitioner in the above petition, declare that what is 
stated therein is true to the best of my information and belief.” 

67. Where the application is for probate, or for letters of administra- 
Vorification of petition for tion with the will annexed, the petition shall also 

probate by ono witness to will, verified by at least one of the witnesses to the 
will (when procurable), in the manner or to the effect following : — 

“I {C. i>.), one of the witnesses to the last will and testament of the 
testator mentioned in the above petition, declare that I was present and saw 
the said testator affix his signature {or mark) thereto {as the case may he) {or 
that the said testator acknowledged the writing annexed to the above peti- 
tion to be his last will and testament in my presence).” 

68. If any petition or declaration which is hereby required to be veri- 
Punishment for false aver- fied contains any averment which the person 

meutm petition or deolara- making the verification knows or believes to be 
^ ^ false, such person shall he subject to punishment 
according to the provisions of the law for the time being in force for the 
punishment of giving or fabricating false evidence. 


District Jud^« may exa- 69. In all cases it shall be lawful for the 

mm petitioner in person, District J udge or District Delegate, if he thinks 
fit, 

to examine the petitioner in person upon oath, and also 
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to require further evidence of the due execution of the will, or the 
require further evidence, ^glit of the petitioner to the letters of admiaistra- 


UVAUCUUO, A AV.,WUCA»3 Ui itUiUlIllStra- 

. . . tlou, as the ca&e may be, and 

to issue citations calling upon all persons claiming to have any interest 
«pe“4~oe:dg“““^ f the deceased to come and seeTl o 

The citation shall be fixed up in some conspicuous part of the Court- 

Publication of citation. "the office of the Collector of the 

in »u, « „ u., 

70. Caveats against the grant of probate or lettei-s of administration 
proter ^ 

being lodged with anv j mi mediately on any caveat 

Distnct .fudi^ and^imn ^ to the 

trict Judge^TcoprlS ft’" 

rs^tthTtiiT^^^ 


Torm of caveat. effect sJwlI be to the following 

decease^VhoS Sth^ “ *ly o?'" V' f ’ 

of 5 Without notice to C, D. 

Aftit? or°''f ^ or letters of 

procooInftlog^rptt'jC tW-n 

until after notice to cilveator. been entered with the Judge or Dis- 

made, or notice thereof has £i7S!f‘%*v^^ the application has been 
until after such notice to tbp f Delegate, 

as the Court shall think reasonaWr°*^ entered 

of adminis- 

togrint prohato oradmims- Jn'tu ^ is content ion as 

tmtiou. to the gr^it, or in which it otheiwise appears to 

°"Sli^not^to be granted inbil Com-t.^'’''^'^*® administration 

one ill pirsom orWhfs rlcoJnii7ed°f ' «i“^erstood the appearance of any 
act on his behalf, to oppose the procfeclhig!’ ^ pointed to 

74. Li Piery case m which there is no contention, but it appears to the 

niin7?o Dismft'ju nt‘°' 'whether the probate tr 

doubtfuUa.as‘7L7a7coS “frustration should or should not he 

tcution. Sranted, or when any question arises in relation to 

bate or letters of adniinisti^Hp! 7^’ for the grant, of any pro- 

proper, transmit a SremmffoTk!^^^^ tWnks 

■who may direct the Districl 77^ “ question to the District Judge, 

according to such proceed in the matter of the appli- 

Ot mf forbid afy fur“£r ^ 0 ^ 1° seem uecee^rj 
fete waiter of a«oh appIicariori«S? f Di^^trict Delegate in relation to 
«wtonto niakeappttion tothIjfdg&® for the grant in 


‘teiWP 


Grant of probate to be 
tinder seal of Court. 
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75. In every case in wMch there is contention, or the District Delegate 

is of opinion that the probate or letters of ad- 

ministration Should be refused in bis Court the 

gate tbmks probate or let- petition, with any documents that may have been 
ters of administration should therewith, shall be returned to the person by 

be refused in his Court. -^hom the application was made, in order that the 

same may be presented to the District J udge j unless the District Delegate 

thinks it necessary, for the purposes of justice, to impound the same, which 
he is hereby authorized to do } and in that case the same shall be sent by him 
to the District Judge. 

76. Whenever it appears to the Judge or District Delegate that probate 

^ ^ u of a will should be granted, he shall grant the 

under seal of Court. same under the seal of his Court m manner 

following : — 

I, , Judge of the District of , [or Delegate appointed 

for granting probate or letters of administration in 
orm o sue i gran . (^/lere insert the limits of the Delegate^ s jurisdictioii)], 

hereby make known that on the day of in the year the last 

will of , late of , a copy whereof is hereunto annexed, was 

proved and registered before me, and that administration of the property and 
credits of the said deceased, and in any way concerning his will, was granted 
to , the executor in the said will named, he having undertaken to 

administer the same, and to make a true inventory of the said property and 
credits, and to exhibit the same at or before the expiration of six months 
from the date of this grant, and also to render a true account of the said 
property and credits within one year from the same date. 

“The day of 18 

77. Whenever it appears to the District J udge or District Delegate 

Grant of letters of admi- letters of administration to the estate of a 

mstiation to be under seal of person deceased, with or without a copy of the 
will annexed, should be granted, he shall grant the 
same under the seal of his Court in manner following : — 

“ I? , Judge of the District of , [or Delegate appointed 

Form of such grant. granting probate or letters of administiation 

{here htsert the limits of the Delegates j iirihdiGtioyh)\ 
hereby make known that on the day of letters of adminis- 

tration (with or without the will annexed, as the case may he) of thepropeity 
and ci’edits of , late of , deceased, were gianted to , 

the father {or as the case may he) of the deceased, he having undertaken to 
administer the same, and to make a true inventory of the said property and 
credits, and to exhibit the same in this Court at or before the expiration of 
six months from the date of this grant, and also to render a true account of 
the said property and credits within one year from the same date. 

“The day of 18 

78. Every person to whom any grant of letters of administration is 

Administration-bond. committed, and, if the Judge so direct, any person 

to whom probate is granted, shall give a bond to 
the Judge of the District Court to enure for the benefit of the Judge for the 
time being, with one or more surety or sureties, engaging for the due coliec- 
tion, getting in, and administering the estate of the deceased, which bond 
shall be in such form as the J udge, from time to time by any general or 
Special order, directs. 
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oiss" '£;;i 

stall thereupon be entitled to sue o/thflidT^n A • T*" 
the M a™„. ~.bi:” 

80. Ho p„b.l. of . will sh.II bo g,„,sd „ta .ft„ a., i„,,oo of 

»aa&c5ifs5t ss” bo“™sti“™a **■»“•>»«•» 

granted. ^ granted until after the expiration of 

testator 

or intestate's death. 

81. Until a public re^stry for wills is established, every District Judge 

adSL^! Sr^c^-rof £®SltS f^-ve 

totion/with will probate oTletf., . f l 

granted. prooate or Ic tteis of administration with the will 

Government shall make reSfons“tor ?i! 

the wills so filed as aforesafd. preservation and inspection of 

82 . After any grant of probate or letters of administration, no other 

until s ime roMikcd * f *f i to sue or prosecute any 

deceased, thiougbo.t the province in'wbich the*. ^ ^ representative of the 
nr^Uoehproh.,, ,r letters ef ad.oinistriSrsTji'TL^-SerSa 

prcfl.\“Lr.““”h?;~X^^^^^ “ai:“ s " “”“‘r 

caBoa. .1 / Miau take, as nearly as may be, 

b..y have appear^ „ .,e„.nM to'opF.s. %rrire\£7eta“L:.'“'' 

81 Whore any prohato is, o, letters of rnltninistration are, reveked, all 

Payment to executor or ad- P^yit^ents bond fide made to any executor or ad mi 
miiHhtrator before probate or nistrator under siir-h ^^^^curor or aOmi- 

adminiMtiation revoked. ,i piobate or adininistiation 

tmd the eneeutor or «do,u,ist,.t,n. who shall have acted under Iny such 

.l_„r.te tt B„. reunburse hi, .self out of the ussets S ard^Suled 
person to ^vhom probate 

granted might have lawfully made. shall be afterwards 

85. Notwithstanding anything hereinbefore contained, it shall except 

ann?e?'l 187? 

®x orfier refusing, for reasons to ’be%rcorded‘'to irtotrSl^?^^ 
api4i«tion for letters of administration made und^r thl S’ ^ 
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86. Every order made by a District J udge or District Delegate by vir- 
Appeak from orders of Dis- tue of the powers hereby conferred upon him shall 

tricfc Jods^e. be subject to appeal to the High Court under the 

rales contained in the Code of Civil Procedure applicable to appeals, 

87. The High Court shall have concurrent jurisdiction with the Dis- 
Concurrent jurisdiction of trict Judge in the exercise of all the powers hereby 

High Court. conferred upon the District J udge. 


OHAPTEE, VI. 

Of the Powers of an Executor or Administrator. 


88. An executor or administrator has the same power to sue in resp'^ci of 
all causes of action that survive the deceased, and 
may exercise the same powers for the recovery of 
debts due to him at the time of his death, as the 


In respect of causes of 
action surviving deceased, 
and debts due at death. 


deceased had when living. 


89. All demands whatsoever, and all rights to prosecute or defend any 

Demand, andri^ht, of suit proceeding, existing in favonr of or 

of or against deceased survive against a peison at tile time oi Juis clecease, survive 
to and against executor or ad- to and against his execntors or administrators, 
mimstrator. except causes of action for defamation, assault as 

defined in the Indian Penal Code, or other personal injuries not causing the 
death of the party, and except also cases where, after the death of the party, 
the relief sought could not be enjoyed, or granting it would be nugatory. 

Illustration. 


A collision takes place on a railway in consequence of some neglect or default 
of the officials, and a passenger is soverclv hurt, but not so as to cause death. He 
afterwards dies without having instituted any suit. The cause of action does not 
survive. 

90. An executor or administrator has power, with the consent of the 
Power of executor oradmi- Court by which the piobate or letters of adminiS“ 
nistrator to dibposo of pro- tration was or were granted, to dispose of the pro- 
perty of the deceased, either wholly or in part, in 
such manner as he thinks fit : 

Provided that the Court may, when granting probate or letters of admi- 
nistration, exempt the executor or administrator from the necessity of 
obtaining such consent as to the whole or any specified part of the assets of 
the deceased. 

Illustrations. 


(a.) The deceased has made a specific bequest of part of his property. The 
executor, not having asscnteil to the bequest, sells the subject of it wn'th the con- 
sent of the Oouit. The sale is valid. 

(i ) The executor, in the exei else of his discretion, moitgagea a part of the 
immoveable estate of the deceased wdth the consent of the Court. The mortg'ao-e 
is valid. ^ 

91. If an executor or administrator purchases, either directly or in- 
Purchase by executor or directly, any part of the property of the deceased, 
administrator of deceased’s the sale is voidable at the instance of any other 
property. person interested in the property sold. 
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92. When there are several executors or administrators, the powers of 
fowor^ofioveralGtecntors ^11 may, in the absence of any direction to the 

or admimstrators e^aorcisable contrary in the will or grant of letters of admi- 
nistration, be exercised by any one of them who 
has proved the will or taken out administration. 

Illustrations, 

(a ) One of several executors has power to release a debt due to the deceased- 
(6 ) One has power to suriender a lease. 

(c ) One has power to sell the property of the deceased, moveable or im-« 
moveable. 

(d.) One has power to assent to a legacy. 

(s,) One has power to endorse a promissory note payable to the deceased. 

{/.) The will appoints A, B, 0, and D to be executois, and dhects that two of 
them shall be a quorum. JTo act can be done by a single executor. 

93. T^pon the death of one or more of several executors or administra- 
SurviTal of powers on death ^^rs, all the powers of the office become, in the 

of one of several executors or absence of any direction to the contrary in the 
administrators. qj. grant of letters of administration, vested 

in the survivors or survivor. 

9t The administrator of effects unadministered has, with respect to 
Powers of administrator of effects, the same powers as the original exe- 

effoots unadministered. cutor or administrator. 

Powers of administrator 95. An administrator during minority has all 

dunng niinoiity the powers of an ordinary administrator. 

96. When probate or letters of adininistratioix shall have been granted 
Powers of mirricd exocu- "^0 a married woman, she has all the powers of an 
trix or administratrix. ordinary executor or administrator 


CHAPTER YII. 

Of the Duties of an Executoe or Administrator. 

97. It is the duty of an executor to provide funds for the performance 
As to deceased’s funeral of the necessary funeral ceremonies of the deceased 

ceremonies. iu a manner suitable to his condition, if he has 

left property sufficient for the purpose. 

98. An executor or administrator shall, within six months from the 

Inventory and account. of probate or letters of administration, exhi- 

bit in the Court by which the same has or have 
been granted an inventory containing a full and true estimate of all the 
property in possession, and all the credits, and also all the debts owing by 
any person or persons to wffiich the executor or administrator is entitled in 
that character, and shall in like manner, within one year from the date 
aforesaid, exhibit an account of the estate, showing the assets that have 
come to his hands, and the manner in which they have been applied or 
disposed of. 

99. In all cases where it is sought to obtain a grant of probate or letters 
Inventory to include pro- administration intended to have effect through* 

perty in any part of British out the whole of British India, the executor, or 
^ ^ the person applying for administration, shall 

Iftcltide in the inventory of the effects of the deceased all his moveable or 
ixhmoTe^ble property situate in British India ; 



‘p&OMtfi AUD ACMHriSTRATIOST. 


407 




Acrt t*.] ‘p&OMtfi AKTD ACMHriSTRATIOST. 407 

And the value of such property situate in each province shall he separ-* 
ately stated in such inventory, and the probate or letters of administration 
shall be chargeable with a fee corresponding to the entire amount or value 
of the property affected thereby wheresoever situate within British India. 

100. The executor or administrator shall collect, with reasonable dili- 
Astopropertyof^anddebts gence, the property of the deceased and the debts 

owing daoeased. that were due to him at the time of his death. 

101. Funeral expenses to a reasonable amount, according to the degree 
Expenses to be paid before quality of the deceased, and death-bed charges, 

ell debts. ^ including fees for medical attendance, and board 

and lodging for one month previous to his death, are to be paid before all 
debts. 

102. The expenses of obtaining probate or letters of administration, 
Expenses to be paid next including the costs incurred for or in respect of 

after snob expenses. any judicial proceedings that may bo necessary for 

administering the estate, are to be paid next after the funeral expenses and 
death-bed charges. 

103. Wages due for services rendered to the deceased within three 
Wages for certain services J^onths next preceding his death by any labourer, 


to be next paid, and then artizan, or domestic servant, are next to be paid, 
«thor debts. other debts of the deceased according 

to their respective priorities (if any). 

Save aforesaid, all debts ;j^04:. Save as aforesaid, no creditor is to have 

to b© paid equally and rate- • i It 

ably. ^ ^ a right of priority over another. 

But the executor or administrator shall pay all such debts as he knows 
of, including his own, equally and rateably, as far as the assets of the 
deceased will extend. 

Debts to be paid before 105. Debts of every description must be paid 
legacies. before any legacy. 

106. If the estate of the deceased is subject to any contingent liabilities, 
Executor or administrator executor or administrator is not bound to pay 

not bound to pay legacies any legacy without a sufficient indemnity to meet 
without indemnity. liabilities whenever they may become due. 

107. If the assets after payment of debts, necessary expenses, and 
^ Abatement of general lega- specific legacies, are not sufficient to pay all the 

general legacies in full, the latter shall abate or be 
diminished in equal proportions ; 

and, in the absence of any direction to the contrary in the will, the 
Executor not to pay one executor has no right to pay one legatee in prefer- 
iegatoe in preference to an- ence to another, nor to retain any money on. 

account of a legacy to himself or to any person for 
whom he is a trustee. 


Save as aforesaid, all debts 
to b© paid equally and rate- 
ably. 


legacies. 


Abatement of general lega- 
cies. 


108. Where there is 

Non-abatement of specific 
legacy when assets sufficient 
to pay debts, 

109. Where there is 

Bight under demonstrative 
legacy when assets sufficient 
to pay debts and necessary 
expenses. 


a specific legacy, and the assets are sufficient for 
the payment of debts and necessary expenses, the 
thing “ specified must be delivered to the legatee 
without any abatement. 

a demonstrative legacy, and the assets are sufficient 
for the payment of debts and necessary expenses, 
the legatee has a preferential claim for payment of 
his legacy out of the fund from which the legacy 
is directed to be paid until such fund is exhausted, 

63 H 


m 


PIOBATB AND ADMINISTRATION. 


[mh 

amd if, sftw the fund is exhausted, part of the legacy still remains unpaid, 
he is entitled to rank for the remainder against the general assets as for a 
legacy of the amount of such uiipai 1 remainder, 

110. If the assets are not sufficient to answer the debts and the specific 
Rateable abatement of 3pe- legacies, an abatement shall be made from the 

cifio legacies. latter rateably in proportion to their respective 

amounts. 

Illustration* 

A has bequeathed to B a diamond -ring, valued at 500 rupees, and to C a horse, 
valued at 1,000 rupees. It is found necessary to sell all the elfects of the testator, 
and his assets, after payment of debts, are only 1,000 rupees. Of this sum rupees 
333-5-4 are to be paid to B, and rupees 666-10-8 to 0. 

111. For the purpose of abatement, a legacy for life, a sum appropriated 
Legacies treated as general by the will to produce an annuity, and the value 

for purpose of abatement. of an annuity when no sum has been appropriated 
to produce it, shall be treated as general legacies. 


OHAPTEF VTJI. 

Op the Executor’s Assent to a Legacy. 

A<?sent necessary to com- 112. The assent of the executor is necessary 

plete legatee’s title. to complete a legatee’s title to his legacy. 

Illustrations. 

(a,) A by his will bequeaths to B his Governmeni paper, which is in deposit 
with the Bank of Bengal. The Dank has no authority to deliver the securities, nor 
B a right to take possession of them, without the assent of the executor. 

{y) A by his will hat. bequeathed to 0 his house in Calcutta in the tenancy of 
B. C is not entitled to receive the rents without the assent of the executor. 

113. The assent of the executor to a specific bequest shall be sufficient 
Effect of executor’s assent to divest his interest as executor therein, and ta 
to specific legacy. transfer the subject of the bequest to the legatee, 

unless the nature or the circumstances of the property require that it shall 
be transferred in a particular way. 

Nature of assent. . assent may be verbal, and it may be 

either express or implied from the conduct of the 
executor. 

Illustrations, 

(a.) A horse is bequeathed. The executor requests the legatee to dispose ol 
it, or a third party proposes to purchase the liorse fiom the executor, and he directs 
him to apply to the legatee. Assent to the legacy is implied. 

(h.) The inteiest of a fund is directed by the will to be applied for the main- 
^nance of the legatee during his minority. The executor commences so to ap^ily 
it. This is an assent to the whole of the bequest. 

(o.) A bequest is made of a fund to A, and after him to B, The exeautcif paye 
the interest of the fund to A. This is an implied assent to the bequest to B. 

(d.) Executors die after paying all the debts of the testator, but before satis- 
faction of specific legacies. Assent to the legacies may be presumed* 

^ A to whom a specific article has been bequeathed tdhea 

w lA* it without any ohjeetion on the part of the oMcutet. fi[» 

mm w i»su«pedi 
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114 . THe teseni) of an executor to a legacy may be Conditional, and if 

the condition be one which he has a right to enforce, 
OonditioEal assent. performed, there is no assent. 

Illustraiions, 

(<r ) A bequeaths to B his lands of Sultanpnr, which at the date of the will, and 
at the death of A, were subject to a mortgage for 10,000 rupees. The executor 
assents to the bequest on condition that B shall within a limited time pay the amount 
dne on the mortgage at the testator’s death. The amount is not paid. There is no 
assent. 

(5.) The executor assents to a bequest on condition that the legatee shall pay 
him a sum of money. The payment is not made. The assent is nevertheless valid. 

115. When the executor is a legatee, his assent to his own legacy is 
Assent of executor to his necessary to complete his title to it, in the same 

own legacy. way as it is required when the bequest is to 

another person and his assent may in like manner be express or implied. 

Assent shall be implied if in his manner of administering the property 
he does any act which is referable to his character 
of legatee and is not referable to his character of 
executor. 


Implied assent. 


Illustration, 

An executor takes the rent of a house or the interest of Government-securities 
bequeathed to him, anti applies it to bis own use. This is assent. 

116. The assent of the executor to a legacy 


Effect of executor’s assent. 


gives etfect to it from the death of the testator. 


Ilhistraiiom, 

(a.) A legatee sells bis legacy before it is assented to by the executor. The 
executor’s subs(‘quent assent operates for the benefit of the purchaser, taid completes 
Ms title to the legacy. 

(5.) A bequeatlis 1.000 rupees to B with interest from his death. The executor 
does not assent to this legacy until the expiration of a year from A’s death. B is 
entitled to interest from the death of A. 


Executor when to doliver 
logacies. 


117. An executor is not bound to pay or 
deliver any legecy until the expiration of one year 
from the testator’s death. 

Illustration. 

A by his will directs his legacies to be paid within six months after bis death. 
The executor is not bound to pay them before the expiration of a year. 


CHAPTER IX. 

Op the Payment and Apportionment op Annuities. 

118. Where an annuity is given by the will, and no time is fixed for its 
Commencement of annuity commencement, it shall commence from the tes- 

when no time fixed by will. tator’s death, and the first payment shall be made 
at the expiration of a year next after that event. 

119. Where there is a direction that the annuity shall be paid quarterly 
When annuity, to be paid monthly, the first payment shall be due at the 

quarterly or monthly, first end of the first quarter or first month, as the case 
^ ** ^^* , ^ ^ he, after the testator’s deatli, and shall, if the 

executor think fit, be paid when due; but the executor shall not be bound to 
pay it till the end of the year. 
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120. Where there is a direction that the first payment of an annuity 
„ ^ „ . . shall be made within one month or any other divi- 

wfe^hratTaymont ^tooted sion of time from the death of the testator, or on 
to be made within given time, a day certain, the successive payments are to be 
or on day certain, made on the anniversary of the earliest day on 

which the will authorizes the first payment to be made ; 

Apportionment whore an- if annuitant dies in the interval 

mutant dies between times of between the times of payment, an apportioned 
payment. share of the annuity shall be paid to his represen- 

tative. 


CHAPTER X. 

Op the Investment op Funds to provide foe Legacies* 

121. Where a legacy, not being a specific legacy, is given for life, the 

" Invostment of sum be- bequeathed E.hall,_ _at the end of the year, be 

queathed where legacy, not invested in such securities as the High Court may, 
specific, given for life. any general rule to be made from time to time, 

authorize or direct, and the proceeds thereof shall be paid to the legatee 
as the same shall accrue duo, 

122. Where a general legacy is given to be paid at a future time, the 
Tnyr.tn.ent of general le- executor shall invest a sum sulKcient to meet it in 

gacy, to bo paid at future securities of the kind mentioned in the last pre- 
ceding section. 

T , ^ . X X The intermediate interest shall form part of 

the residue of the testatoi s estate 


123. Where an annuity is given, and no fund is charged with its pay- 
Procedure when no fund i^^^t or appiopriated by the ^\ill to answer it, a 

elmrgtd with, or appiopiiat- Government annuity of the specified amount shall 
ed to, annuity, be purchased, or 

if no such annuity can be obtained, then a sura sufficient to produce 
the annuity shall be invested for that purpose in such securities as the 
High Court may, by any goneral rule to be made from time to time, autho- 
rize or direct. 

124. Where a bequest is contingent, the executor is not bound to invest 
Transfer to residuarj- loga- the amount of the legacy, but may transfer the 

tee of contingent boqiust. whole residue of the estate to the residuary legatee 
(if any) on his giving sufiicient security for the payment of the legacy if it 
shall become due. 

125. Where the testator has bequeathed the residue of his estate to a 

T . X r T , person for life with a direction that it shall be 

queatbod for life, with dine- invested in certain specified securities, so much of 
tion to invest in specified the estate as is not at the time of his death invest- 
gecuutios securities of the specified kind shall be con- 

verted into money and invested in such securities 

126. Such conversion and investment as are contemplated by the last 
Tim© and manner of con- preceding section shall be made at such times and 

version and investment. in such manner as the executor in his discretion 

thinks fit ; 

^ and, until such conversion and investment shall be completed, the person 
* nitfi in- who would be for tbo time being entitled to thO 

income of the fund when 'So invested shftll rocei^e 
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iutefest at the rate of six per cent, per annum upon the market-value (to be 
computed as of the date of the testator^s death) of such part of the found as 
shall not yet have been so invested. ^ 


127. Where, by the terms of a bequest, the legatee is entitled to the 
Procedure where minor en- immediate payment or possession of the money or 
titled to immediate payment thing bequeathed, but is a minor, and there is no 
noCtirto pay'^to pe^on direction in the will to pay it to any person on his 
on his behalf. behalf, the executor or administrator shall pay or 

deliver the same into the Court of the District Judge by whom, or by whose 
District Delegate the probate was, or letters of administration with the will 
annexed were, granted, to the account of the legatee, unless the legatee be a 
ward of the Court of Wards ; and, if the legatee be a ward of the Court of 
Wards, the legacy shall be paid into that Court to his account ; 

and such payment into the Court of the District Judge, or into the 
Court of Wards, as the case may be, shall be a sufficient discharge for the 
money so paid ; 

and such money, when paid in, shall be invested in the purchase of 
Oovernment-securities, which, with the interest thereon, shall be tranferred 
or paid to the person entitled thereto, or otherwise applied for his benefit, as 
the Judge or the Court of Wards, as the case may be, may direct. 


CHAPTER XI. 

Op the Peoduob and Interest op Legacies. 

Leccatee’s title to produce 128. The legatee of a specific legacy is entitled 
of specific legacy. to the clear produce thereof, if any, from the 

testator’s death. 

Usx'cpption — A specific bequest, contingent in its terms, does not com- 
prise the produce of the legacy between the death of the testator and the 
vesting of the legacy. 

The clear produce of it forms part of the residue of the testator’s estate. 

Illustrations* 


(a.) A bequeaths liis flock of sheep to B. Between the death of A and delivery 
by his executor the sheep are shorn, or some of the ewes pioduce lambs. The wool 
and Iambs are the property of B 

(h,) A bequeaths his Government-securities to B, but postpones the delivery of 
them till the death of 0. The interest which falls doe between the death of A and 
the death of C belongs to B, and must, unless he is a minor, be paid to him as it is 
received. 

(c ) The testator bequeaths all his four per cent Government promissory- 
notes to A when he shall complete the age of 18. A, if he complete that age is 
entitled to leceive the notes, but the interest which acciucs in respect of them 
between the testator's death and A's completing 18, forms part of the residue. ' 

Residuary legatee’s title to 129. The legatee under a general residuarv 
produce of leeiduury fund. bequest is entitled to the produce of the residuary 
fund from the testator’s death. 


Exception.— A general bequest contingent in its terms does not comprise 
the income which may accrue upon the fund bequeathed between the death 
01 the testator and the vesting of the legacy. 

Such income goes as undisposed of. 
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Illustrations. 

(a.) The testator Vqneatlis tbe res^idne of his property to A, a minor, to bo 
paid to him when he shall complete the age of 18, The income from the testator’s 
death belongs to A. 

(&.) The testator bequeaths the residue of his propeity to A when he shall com- 
plete the age of 18 A, if he complete that age. is entitled to receive the residue 
The income which has accrued in respect of it since the testator’s death goes as un- 
disposed of. 

Interest when no time 130. Where no time has been fixed for the 

fixed for payment of general payment of a general legacy, interest begins to 

from the expiration of one year from the 
testator’s death. 

Exceptions. (1.) Where the legacy is bequeathed in satisfaction of a 
debt, interest runs from the death of the testator. 

(2.) Where the testator was a parent or a more remote ancestor of the 
legatee, or has put himself in the place of a parent of the legatee, the le^^-acy 
shall bear interest from the death of the testator. ^ ^ 

(3.) Where a sum is bequeathed to a minor with a direction to pay for 
his maintenance out of it, interest is payable from the death of the testator. 

131. Where a time has been fixed for the payment of a general 

Interest when time fixed, interest begins to run from the time so 

tixed. 

The interest up to such time forms part of the residue of the testator’s 
estate. 

Exception. -—'WhQYQ the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the legatee, and 
the legatee is a minor, the legacy shall bear interest from the death of the 
testator, unless a specific sum is given by the will for maintenance, or unless 
the will contains a direction to the contrary. 

Bate of interest. interest shall be six per 

cent, per annum. 

133. No interest is payalde on the arrears of an annuity within the 

B'o intoroat on arrears of year from the death of the testator, althou<yh 

annuity withm first year after a period earlier than the expiration of that year 
s ors ea i, have been fixed by the will for making the 

first payment of the annuity. 

134. ^ here a sum of money is directed to be invested to pi’oduce an 
Interest on sum to bo in- annuity, interest is payable on it from the death 

vested to produce annuity, of the testator. 


CHAPTER XII. 

Op the Refunding op Legacies. 

135. An executor who has paid a legacy under the order of a Judge 
Refund of ki^mcy paid is entitled to call upon the legatee to refund in the 

under Judges orders. event of the assets proving insutiicient to pay all 

the legacies. 

136. When an executor has voluntarily paid a legacy, he cannot call 
No refund if paid voliin- upon a legatee to refund in the event of the assets 

1 0*7 wi .u X* insulficient to pay all the legacies. 

137. When the time prescribed by the will for the performance of a 
Bdfund wli^n legacy be- J^^^^dition has elapsed without the condition having 

«9iaw &ie OB periortnsnoa of bean performed, and the executor has tliereuoon 
Withoat fraud, distributed the as, sets, in such 
u lurthta: time has, under the second clause of this 
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section, been allowed for the performance of the condition, and the condition 
has been performed accordingly, the legacy cannot be claimed from the 
eutor, but those to whom he has paid it are liable to refund the amount, ^ 

Where the will requires an act to be performed by the legatee within a 
specified time, either as a condition to be fulfilled before the legacy is enjoyed, 
or as a condition upon the non-fulfilment of which the subject-matter of the 
bequest is to go over to another person, or the bequest is to cease to have 
eJfiect, the act must be performed within the time specified, unless the per- 
formance of it be prevented by fraud, in which case such further time shall 
be allowed as is requisite to make up for the delay caused by such fraud. 

138. When the executor has paid away the assets in legacies, and he is 
When each legatee compel- afterwards obliged to discharge a debt of which he 

lable to refund in proportion, had no previous notice, he is entitled to call upon 

each legatee to refund in proportion. 

139. Where an executor or administrator has given such notices as the 

High Court may, by any general rule to be made 
from time to time, prescribe, tor creditors and others 
to send in to him their claims against the estate of the deceased, he shall, at 
the expiration of the time therein named for sending in claims, be at lil>erty 
to distribute the assets, or any part thereof, in discharge of such lawful 
claims as he knows of, and shall not be liable for the assets so distributed to 
any person of whose claim he has not had notice at the time of such distri- 
bution ; 

but nothing herein contained shall prejudice the right of any creditor 

^ , or claimant to follow the assets, or any part thore- 

Creditor may follow assets. £ ’ .i i i i ^ i 

01 , in the hands of the persons who may have 

received the same respectively. 


140. A creditor who has not received payment of his debt may call 
Creditor may call upon le- a legatee who has received payment of his 

gatoe to ref\md. legacy to refund, whether the assets of the tes- 

tator’s estate were or were not sufficient at the time of his death to pay both 
debts and legacies, and whether the payment of the legacy by the executor 
was voluntary or not. 


141. If the assets were sufficient to satisfy all the legacies at the time 

When legatee, not satisfied the testator’s death a legatee who has not 
or compelled to refund under received payment of his legacy, or who has been 
section 140, cannot obli£>a one compelled to refund under the last preceding sec- 
pai in u 0 re un . tion^ cannot oblige one who has received payment 

in full to refund, whether the legacy were paid to him with or without suit, 
although the assets have subsequently become deficient by the wasting of the 
executor. ^ j ^ 


142. If the assets were not sufiScient to satisfy all tlie legacies at the 
When unsatisfied legatee time of the testator’s death, a legatee who has not 

proceed against received payment of his legacy must, before he can 
executor, if solyent. ^ ^ satisfied legatee to refund, first proceed 

against the executor if lie is solvent ; but, if the executor is insolvent or not 
liable to pay, the unsatisfied legatee can oblige each satisfied legatee to refund 
in proportion. 

143. The refunding of one legatee to another shall not exceed the sum 
Limit to refunding of one which the satisfied legacy ought to have been 

legate© to another. reduced if the estate had been properly adminis- 

tered. 
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niustraiion. 

^ A l»as bequeathed 240 rupees to B, 480 rupees to C, and 720 rupees to D. The 
assets are oul^ 1,200 inpees, and, if properly administered, would eive20O rupees to 
B, 400 rupees to C, and 600 rupees to D. C and D have been paid their legacies in 
full, leaving nothing to B. B can oblige C to refund 80 rupees, and D to refund 
120 rupees. 

Refunding to be without 144 The refunding shall in all cases be with* 
interest. out interest. 

145. The surplus or residue of the deceased’s property, after payment 
RaaMae after usual pay- 0^ ^ebts and legacies, shall be paid to the resi- 
mentsto be paid to residuary dnary legatee when any has been appointed by the 
legafee. 


CHAPTEE XIII. 

Op the Liability op an Executor or Administrator foe Devastation. 

146. When an executor or administrator misapplies the estate of the 
Liability of executor or ad- deceased, or subjects it to loss or damage, he is 

mimbtrator for devastation. liable to make good the loss or damage so occa- 
sioned. 

Illustrations. 

(a ) The executor pays out of the estate an unfounded claim. He is liable to 
make good the loss caused by the payment. 

(/; ) The deceased had a valuable lease renewable by notice, which the executor 
neglects to give at the proper time. The executor is liable to make good the loss 
caused by the neglect. 

(c.) The deceased had a lease of less value than the rent payable for it, hut 
terminable on notice at a particular time. The executor neglects to give the notice. 
He is liable to make good the loss. 

147. When an executor or administrator occasions a loss to the estate 
For neglect to get in any Beglecting to get in any part of the property of 

part of property. the deceased, he is liable to make good the amount. 

Illustrations. 

{(35.) The executor absolutely releases a debt due to the deceased from a solvent 
peraon, or compounds with a debtor who is able to pay in full. The executor is 
liable to make good the amount so lost. 

(b,) The executor neglects to sue for a debt till the debtor is able to plead the 
Act for the^ limitation of suits, and the debt is thereby lost to the estate. The 
executor is liable to make good the amount of the debt. 


OHAPTEK XIV. 

AIiscellaneous. 

^ , . 148. In Chapters YIII, IX., X., and XII. of 

lAiliStr will provisions as to an executor shall 

nexed. an administrator with the will 

annexed. 

Saving clause. 149. Nothing herein contained shall — 

(a) validate any testamentary disposition which would otherwise have 
been invalid ; 

(5) invnlidat© any such disposition which would otherwise have been 
Talid I 
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(c) deprive any person of any right of maintenance to which he would 

otherwise have been entitled ; or * ^ 

(d) affect the rights, duties, and privileges of the Administrator-General 
of Bengal, Madras, or Bombay, 

150. No proceedings to obtain probate of a will, or letters of adminis- 

, . , , . . ^ tration to the estate, of any Hindu, Muhammadan, 

Probat© OrTid a dinimstration. i oon 

in case of exempted Buddhist, or person exempted under section ddi 

from SnccchHion Act, to be of the Indian Succession Act, 1865, shall be in- 
granted only under this Act. stituted in any Court in British India except 
under this Act. 

151. In Act No. XXVII. of 1860 (An Act for facilitating the collection 
Boj^eal of portions of Act of debts on successio7is^ and for the securitg cf 

XXVII. of 1860. parties paying debts to the representatives of 

deceased persons)^ sections 15 and 16 and the proviso to section 13 shalfbe 
repealed. 

152. The grant of probate or letters of administration under this Act 

in respect of any property shall be deemed to 

Grant of probate or admi- supersede any certificate previously granted in 
mstration to supersede certi- ^ ‘iaj. 

ficnte under Act XXVII. of ro'spect of the same property under the said Act 

1860, or Bombay Regiiiation, No. XXYII. of 1860, or Bombay Begulation No. 
V in. of 1827. YIII. of 1827; and when, at the time of the 

grant of such probate or letters, any suit or other proceeding instituted by 
the liolder of such certificate regarding such property is pending, the person 
to whom such grant is made shall, on applying to the Court in which such 
suit or proceeding is pending, be entitled to take the place of such holder in 
such suit or proceeding : 

Provided that, when any certificate is superseded under this section, all 
payments made to the holder of such certificate in’ ignorance of such super- 
session shall be hold good against claims under the probate or letters of admi- 
nistration. 


163. In the Court-fees Act, 1870, Schedule I., Nos. 11 and 12, in the 
Amemlmont of Court-fees third column, after the words amount or value, 

^ the following sliall be iiisorted, namely : — 

** Provided that, wlien after a certificate has bvoon granted as aforesaid 
in respect of any estate, probate, or letters of administration is or are 
granted in respect of the same estate, the fee payable in respect of such latter 
grant shall be reduced liy the amount of the fee paid in respect of the former 
grant. 

Amendment of HinddWilh 151. The following amendments shall be made 
, in the Hindu Wills Act, 1870 (namely) 

(a.) For the portion of section two comnioncing with the wmrds, “sec- 
tions one hundred and seventy-nine” and ending with the words “adminis- 
tiator with the will annexed,” the words “ and section one hundred and 
eighty-seyen ” shall be substituted. 

, third clause of section three and the last clause of section six 

shall be repealed. 

(c.) In section six, for the words “ one hundred and three and one hun- 
ctred and eighty-two” the words “and one hundred and tbiee ” shall be 
substituted. 


155. All grants of probate of the will or letters of administration to 
ValMatiouof grants of pro.- the estate of any deceased Hindu, Muhammadan^ 
iif Buddhist, or any pei'soii exempted under section 

mnntisu Burma. 33 ^ Succession Act, 1865, which, 

64 H 
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THE NEGOTIABLE INSTRUMENTS ACT, 

NO. XXVI. OF 1881. 


Received the G.-G.’s Assent on the 9th Decembee 1881. 

An Act to dejine and amend the law relating to Promissory Wotes^ Bil^ 
Exchange^ and Cheques, 




Whereas it is expedient to define and amend the law relating to pto-^ 
missory notes, bills of exchange, and cheqnes ; It 
is hereby enacted as follows : — 


Preamble. 


% f 


CHAPTER I. 


Preliminary. 

1 . This Act may be called The Negotiable 
Instruments Act, 1881 

It extends to the whole of Bi itish India ; but nothing herein contained 
affects the Indian Paper Currency Act, 1871, sec- 
tion 21, or affects any local usage relating to any 
Saving of usages relating instrument in an oriental language : Provided that 
to hundls, &c such usages may be excluded by any words in the 

body of the instrument, which indicate an intention that the legal relations 
of the parties thereto shall be governed by this 
Act ; and it shall come into force on the first day 
of March, 1882. 

2 . On and from that day the enactments specified in the schedule hereto 
annexed shall be repealed to the extent mentioned 
in the third column thereof. 


Short title. 


Local extent. 


Commencement. 


Bepeal of enactments. 


Interpretation-clause . 
“Banfcei 

Notary public ” 
Notary public,” 


3 . In this Act — 

Banker ” includes also persons or a corpora- 
tion or company acting as bankers ; and 
includes also any person appointed by the Governor- 
General in Council to perform the functions of a 
notary public under this Act. 


CHAPTER II. 

Oe Notes, Bills, and Cheques. 

4 A ‘^promissory note’’ is an instrument in writing (not being a bank- 
“ PromKsory Note ” ^ currency-note) containing an uncondi- 

fjional undertaking, signed by the maker, to pay a 
certain sum of money only to, or to the order of, a certain person, or to the 
bearer of the instrument. 
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» llluBtratmis. 

tAi signs instnirapnfs in the following terms : — 

(a ) I promise to pay B or order Rs. 500.” 

(I?,) “I acknowledge myself to be indebted to B in Rs. 1,000, to be paid on 
doinand for value received.” 

{r,) Mr. B, I O U Rs. 1,000” 

(f/.) ‘‘ I promise to |m3" B Rs 500 and all other sums which shall be due to him.” 
(e) “I promise to pay B Rs 500, first deducting thereout money which he 
may owe me.” 

(/.) I promise to pay B Rs. 500 seven days after my marriage with C.” 

(f?*) “ 1 promise to pay B Rs. 500 on D’s death, provided D leaves me enough 
to pay that sum.” 

[h,) “ 1 promise to pay B Rs. 500, and to deliver to him my black horse on IsIj 
rfahuary next.” 

’* Jhe instruments respectively marked (a) and (&) are promissory notes. The 
"iptruments respectively marked (c), (r/), (c), (/), (y), and Qi) are not promssory 
iici4:es. 

5. A bill of exchange” is an instrument in writing containing an 
. , „ unconditional order, signed by the maker, directing 

a certain person to pay a certain sum or money 
only to, or to the order of, a certain person or to the bearer of the instru- 
ment. 

A promise or order to pay is not “conditional,” within the meaning of 
this section and section four, by reason of the time for payment of the amount 
or any instalment thereof being expressed to be on the lapse of a certain 
period after the occurrence of a specified event which, according to the 
ordinary expectation of mankind, is certain to happen, although the time of 
its happening may be uncertain. 

The sum pa^^ablo may bo “certain,” within the meaning of this section 
and section four, although it includes future interest or is payable at an 
indicated rate of exchange, or is according to the course of exchange, and 
although the iustrumeiit provides that, on default of payment of an instal- 
ment, the balance unpaid shall become due. 

The person to whom it is clear that the direction is given, or that pay- 
ment is to be made, may bo a “certain person” within the meaning of this 
section and section four, although he is mis-namod or designated by descrip- 
tion only. 

0. A “cheque” is a bill of exchange drawn on a specified banker and 
„ not expressed to be payable otherwise than on 

^ cleniauu, 

7. The maker of a ]>ill of exchange or cheque is called the “drawer the 
iVfmeo. ’ person thereby directed to pay is called the 

“drawee.” 

When in the bill or in any iiidor»cinent thereon the name of any person 
is given in addition to the drawee to be resorted 
to in case of need, such person is called a “drawee 
in ease oi need.” 

of a bill has signed his assent upon the bill, or, if 
there are more parts thereof than one, upon one 
of such parts, and delivered the same, or given 
notice of such signing to the holder or to some person on his behalf, he is 
called the “acceptor.” 

When acceptance is refused and the bill is protested for non-aoceptanoe, 
for honour ” pcrsou accepts it stepra protest for honour 

^ ^ ' of the drawer or of any one of the indorsers, such 

person m called an “acceptor for honour,” 


^‘Rra.vee iu ca»e of need.” 

After the drawee 
Acceptor,” 
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The person named in the instrument, to whom or to whose order the 

money is by the instrument directed to be pai^, is 
** Payee.” called the ‘‘ payee. * 

8. The '' holder ” of a promissory note, bill of exchange, or^heque, means 

any person entitled in his own name to the pos^es- 
Holfloi’*” gioj^ thereof and to receive or recover the amount 

due thereon from the parties thereto. 

Where the note, bill, or cheque is lost or destroyed, its holder is the 
person so entitled at the time of such loss or destruction. 

9. “ Holder in due course means any person who for consideration 

became the possessor of a promissory note, bill of 
Holder in due course. exchange, or cheque if payable to bearer, 

or the payee or indorsee thereof, if payable to, or to the order of, a 

before the amount mentioned in it became pa} able, and witho^;^ ha^jn^ 
sufficient cause to believe that any defect existed in the title of the person 
from whom he derived his title. 

10. “ Payment in due course ” means payment in accordance with tho 

apparent tenor of the instrument in good faith and 
Payment in due course. ’ without negligence to any person in possession 
thereof under circumstances which do not afford a reasonable ground for 
believing that he is not entitled to receive payment of the amount therein 
mentioned. 

11. A promissory note, hill of exchange, or cheque drawn or made in 

British India, and made payable in, or drawn upon 
In and instrument. person resident in, British India, shall be 

deemed to be an inland instrument. 

. , 12. Any such instrument not so drawn made 

oreign m&trument. made payable shall be deemed to be a foreign 

instrument. 

13. A “negotiable instrument ” means a promissory note, bill of ex- 

„ change, or cheque expressed to be payable toaspe- 
® cihod person or his order, or to the order of a spe- 

cified person, or to the bearer thereof, or to a specified person or the bearer 
thereof, 

14. When a promissory note, bill of exchange, or cheque is transferred 
to any person, so as to constitute that person the 
holder thereof, the instrument is said to be nego- 
tiated. 

15. When the maker or holder of a negotiable instrument signs the same, 

Indorsement. otherwise than as such maker, for the purpose of 

negotiation, on the back or face thereof or on a slip 
of paper annexed thereto, or so signs for the same purpose a stamped paper 
intended to be completed as a negotiable instrument, he is said to indorse the 
same, and is called the “ indorsor.’^ 

16. If the indorser signs his name only, the indorsement is said to be 
Indorscmeiit ‘Mn blank” “ in blank,” and if he adds a direction to pay the 

aiK in fu . ^ ^ amount mentioned in the instrument to, or to the 

order of, a specified person, the indorsement is said to be “ in full ; ” and 

a Indorsee.” person so specified is called the “ indorsee ” of 

* ^ the instrument. 

17. Where an instrument may he construed either as a promissory note 

Ambiguous instruments. exchange, the holder may, at his election, 

, treat it as either, and the instrument shall be 
thenceforward treated accordingly. 


Negotiation. 
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18. If the amount und^ken or ordered to be paid is stated differ- 

If, figures and in words, the amount stat«H 

m tgure. and ^u words shall be the amount’undertakeror oSj 

ed to be paid. ^ 

19. A promissory note or bill of exchange, in which no time for 

a cheque, are payable on 

^ ^ paper stamped in 

ments f^^^^^ance with the law relating to negotiable 

sa“5S=#r:S'=t 

amW: provided thKp™“t^^^^^^^^ due course for such 

amS JtendM by hTm £ bTpSd theJ^unTer*"* 

“After siftht” . p ession alter sight means, in a pro- 

'«4 £— ;SeS 

“Maturity." maturity of a promissory note or bill 

■p’^CTT exchange is the date at which it falls due 

y promissory note or bill of exchange which is not expressed to 
Days of grace. f at sight, or on presentment, 

which it is expressed to be p^able ® day on 

G calculating the date at which a promissory note or bill of 

after cJafce or sight. ^ sight, or after a certain event 

terminate on the day of^tlm mon'th*^ wbtet ^®'d to 

which the instrument is dated or urpsc, f /i f ^^^^^^PC’^ds with the day on 
for non-acceptance, or protested for iion-aLen^fl or noted 

where the instrument is a hill of exeliAnira P or the event happens, or, 

months after sight, and has been accepted ChL^oT with the tf 

it was so accepted. If the ,xrT.* i day on which 

no corresponding day, the period shall he T W f ^ P^”°.d would terminate has 
of such month. ^ ^ d shall be held to terminate on the last day 




(a.) A negotiable instrument, dated 29 th Jan uarv 1«7« w. 4 , r 

(t.) A promissory noteor b^l oVexel mil 1878. 

mph\{ three moaths after date? Tte 

MwinberJ 185^8. ^ mstiument is at matu a ty on the 3rd 
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24. In calculating the date at which a promissory note or bill of 
OaMatta maturity of bill exchange made payable a certain number of days 

w note payable so many days after date or after sight or after a certain erent is 
after date or sight. maturity, the day of the date, or of presentment 

for acceptance or sight, or of protest for non-acceptance, or on which the 
event happens, shall be excluded. 

25. When the day on which a promissory note or hill of exchange is at 
When day of maturity is a maturity is a public holiday, the instrument shall 

holiday. he deemed to be due on the next preceding business- 

day. 

Explanation, — ^The^expression “ public holiday includes Sundays; New- 
Year’s day, Christmas day : if either of such days falls on a Sunday, tjhe^ 
next following Monday : Good Friday ; and any other day declared by the 
Local Government, by notification in the official Gazette, to Ife a public 
holiday. 


OHAPTEE III. 

Parties to Notes, bills, and Cheques. 

26. Every person capable of contracting, according to the law to which 
Capacity to make, &c., pro- he is subject, may bind himself and be bound by 

missory notes, &c. the making, drawing, acceptance, indorsement, 

delivery, and negotiation of a promissory note, bill of exchange, or cheque. 

A minor may draw, indorse, deliver, and 
negotiate such instruments so as to bind all parties 
except himself. 

Nothing herein contained shall be deemed to empower a corporation to 
make, indorse, or accept such instruments except in cases in which, under 
the law for the time being in force, they are so empowered. 

27. Every person capable of binding himself or of being bound, as 

Agency. mentioned in section twenty-six, may so bind him- 

self or be bound by a duly authorized agent acting 
in his name. 

A General authority to transact business, and to receive and discharge 
^ehts, does not confer upon an agent the power of accepting or indorsing 
bjills of exchange so as to bind his principal. 

An authority to draw bills of exchange does not of itself import an 
authority to endorse. 

28. An agent who signs his name to a promissory note, hill of exchange, 

^ . ... cheque, without indicating thereon that he signs 

^ LmWity of agent Signmg. ^ ^ that he does not intend thereby to 

incur personal responsibility, is liable personally on the instrument, except 
to those who induced him to sign upon the belief that the principal only 
would be held liable. 

29. A legal representative of a deceased person who signs his name to 
Liability of legal represen- 9. promissory note, bill of exchange, or cheque, is 

tative signing. liable personally thereon, unless he expressly limits 

Ms liability to the extent of the assets received by him as such. 

30. The drawer of a bill of exchange or cheque is bound, in case of 

Liability of drawer. dishonour by the drawee or acceptor thereof, to 

compensate the holder, provided due notice of 
dishonour has been given to, or received by, the drawer as hereinafter pro- 
vided. ^ 
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31. The drawee of a cheque having sufficient funds of the drawer in 
Liability of drawee of his hands properly applicable to the payment of 

ehoqiio, such cheque must pay the cheque when duly re- 

quired so to do, and, in default of such payment, must compensate the 
drawer for any loss or damage caused by such default. 

32. In the absence of a contract to the contrary, the maker of a pro- 
Liability of maker of note missory note and the acceptor before maturity of 

and acceptor of bill. a bill of exchange are bound to pay the amount 

thereof at maturity according to the apparent tenor of the note or accept- 
ance respectively, and the acceptor of a bill of exchange at or after maturity 
is bound to pay the amount thereof to the holder on demand. 

Ill default of such payment as aforesaid, such maker or acceptor is 
bound to compensate any party to the note or bill for any loss or damage 
sustained by him and caused by such default. 

33. No person except the drawee of a bill of exchange, or all or some 
Only drawee can be accept- several drawees, or a person named therein as 

or except in need or for a drawee in case of need, or an acceptor for 
honour. honour, can bind himself by an acceptance. 

34. Where there are several drawees of a bill of exchange who are not 
Acceptance by several partners, each of them can accept it for himself, 

drawees not partners. Lut none of them can accept it for another without 

his authority. 

35. In the absence of a contract to the contrary, whoever indorses and 

Liability of indorser. delivers a negotiable instrument before maturity, 

without, in such indorsement, expressly excluding 
or making conditional his owui liability, is bound thereby to every subsequent 
holder, in case of dishonour by the drawee, acceptor, or maker, to compensate 
such holder for any loss or damage caused to him by such dishonour, provided 
due notice of dishonour, has been given to, or received by, such indorser as 
hereinafter provided. 

Every indorser after dishonour is liable as upon an instrument payable 
on demand. 

36. Every prior party to a negotiable instrument is liable thereon to 
Liability of prior parties to a holder in due course until the instrument is 

holder in duo course. satisfied. 

37. The maker of a promissory note or cheque, the drawer of a hill 
Maker, ^ drawer, and ac- of exchange until acceptance, and the acceptor, 

ceptor principals. absence of a contract to the contrary, 

respectively liable thereon as principal debtors, and the oi^hei* parties thereto 
are liable thereon as sureties for the malar, ciraw'or, or acceptor, as the case 
may be. 

38. As between the parties so liable as sureties, each prior party is, 

Prior party a principal in absence of a contract to the contrary, also 

ravpect of each subsequent liable thereon as a principal debtor in respect of 
each subsequent party. 

lUmirafm}. 

A draws a bill payable to his own order on B, who accepts. A afterwards in- 
dorses the bill to C, 0 to D, and D to E. As between E and B, B is the principal 
dobtorj and A, 0, and JD are his suieties. As between B and A, A is tbe principal 
0 and P are bis sureties. As between E and 0, 0 is tbe principal 
debtor, and u is his surety. , 
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39. When the holder of an accepted hill of exchange enters into >ny 

contract with the acceptor whichj under section 
Si^rotyshfp. Contract Act, 1872, 

would discliarge the other parties, the holder may expressly reserve his right 
to charge the other parties, and in such case they are not discharged. 

40. Where the holder of a negotiable instrument, without the consent 

of indorsor’s of the indorser, destroys or impaii s the indorsei s 
liability. remedy against a prior party, the indorser is dis- 

charged from liability to the holder to the same extent as if the instrument 
had been paid at maturity, 

Jlludraiions. 

A is Ihe holder of a bill of exchringe made payable to the order of B, which 
contdius the following indorsements in blank 
First indoi'^emeut, ‘‘B ” 

, Second inloi&emenl, “ Peter Williams.” 

Third indor'sement, “ Wric^bt & Co ” 

Fourth intlorsement, ‘‘Jolin Cozario.’'’ 

This bill A puts in suit against Jolm Pozario, and strikes out, without John 
Eoz'ino’s consent, the indorsemenis hj" Peter Williams and Wright & Co. A is not 
entitled to recover an} thing from John Ruznio 

41. An acceptor of a bill of exchange already indorsed is not relieved 
Acceptor bnimd altlioiigb from liability by reason that such indorsement is 

indorbcment forged. forged, if he knew or had reason to believe the 

indorsement to be forged wlicn he accepted the bill. 

42. An acceptor of a bill of exchange drawn in a fictitious name, 
Acceptanco of bill diawn and payable to the drawer’s order, is not, by 

inthtitious naino. reason that such name is fictitious, relieved from 

liability to any holder in due course claiming under an indorsement by 
the same iiand as the drawer’s signature, and purporting to be made by the 
drawer 

43. A negotiable instrument made, drawn, accepted, indorsed, or traiis- 

Kegofciciblo instrnmont without consideration, or for a consideration 

inmle, Ac., Without coiibidcra- which fails, creates no obligation of payment 
between the parties to the transaction. But if 
any such party has transferred the instrument with or without iiidorsoinent 
to a holder for consideration, such holder, and every subsequent holder 
deriving title from him, may recover the amount due on such instrument 
from the transferor for consideration or any prior party thereto. 

Exc(*ption I, — No party for whose accommodation a negotiable instru- 
ment has been made, drawn, accepted, or indorsed, can, if he have paid the 
amount thereof, recover thereon such amount from any person who became a 
party to such instrument for his accommodation. 

Emeptkvi IL — No party to the instrument who has induced any other 
party to make, draw, accept, indorse, or transfer the same to him for a con- 
sideration which he has failed to pay or perform in full, shall recover thereon 
an amount exceeding the value of the consideration (if any) which he has 
actually paid or performed. 

44. When the consideration for which a person signed a promissory 
Partial abHcnce or failure note, bill of exchange, or cheque consisted of 

of money-con ^uloratiou.^ money, and was originally absent in part or has 
subsequently faihxl in part, the sum which a holder standing in immediate 
relation with such signer is entitled to receive from him is proportionally 
reduced. 
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Bxplanation.--T\\Q drawer of a bill of exeban^e stands in immediate 
relation with the acceptor. The maker of a promissory note, bill of exchange, 
or cheque stands in immediate relation with the payee, and the indorser with 
his iiidorsee. Other signers may by agreement stand in immediate relation 
with a holder. 

llhislratlon, 

A draws a bill on B for Ba. 500 payable to the order of A. B accepts the bill, 
but subsequently dishonouis it by non-payment. A sues B on the bill B proves 
that it was accepted for value as to Rs 400, and as an accommodation to the pUinU 
ifE as to the residue. A can only recover Rs. 400. 

45. Where a part of the consideration for which a person signed a pro- 
Partial failure of considera- missory note, bill of exchange, or cheque, though 
tion not consisting of money, not consisting of money, is as certainable in money 
without collateral enquiry, and there has been a failure of that part, the sura 
which a holder standing in immediate relation with such signer is entitled to 
receive from him is proportionally reduced. 


CHAPTER lY. 
Of Hegotiatioist. 


46. The making, acceptance, or indorsement of a promissory note, bill 
Belivorv exchange, or cheque is completed by delivery, 

actual or constructive. 


As between parties standing in immediate relation, delivery to be effec- 
tual must be made by the party making, accepting, or indox'sing the instru* 
ment, or by a person authorized by him in that behalf. 

As between such parties and any holder of the instrument other than a 
holder in due course, it may be shown that the instrument was delivered con- 
ditionally or for a special purpose only, and not for the purpose of transfer- 
ring absolutely the property therein. 

A promissory note, bill of exchange, or cheque payable to bearer, is 
negotiable by the delivery thereof. 

A promissory note, bill of exchange, or cheque payable to ordei*, is nego- 
tiable by the holder by indorsement and delivery thereof. 

47. Subject to the provisions of section fifty -eight, a promissory note, 

Negotiation by deliyery. of exchajige, or cheque payable to bearer, ia 

negotiable by delivery thereof. 

Exception , — A promissory note, bill of exchange, or cheque delivered on 
condition that it is not to take effect except in a certain event, is not nego- 
tiable (except in the hands of a holder for value without notice of the condl’ 
tion), unless such event happens. 

(a.) A, the holder of a negotiable instrument payable to bearer, delivers is to 
B’s agent to keep for B. The instrument has been negotiated. 

(A) A, the bolder of a negotiable instrument payable to bearer, which is in the 
hands of A’s banker, who is at the time the banker of B, directs the banker to 
transfer the instrument to credit in the banker’s dccoimt with B. The banker 
does so, and accordingly now possesses the instrument as B’s agent. The instiu- 
ment has been negotiated, and B lias become the holder of it. 

48* Subject to the provisions of section fifty-eight, a promissory note, 
Hegotiation by indorse- bill of exchange, or cheque payable to the order ol 
^ a specited person, or to a specified person or orders 

is negotiable by the holder by indorsement and delivery thereof. 
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49. The holder of a negotiable instrument indorsed in blank may, with- 
conversion of indorsement signing his own name by writing above the 

in blank into indorsement in indorser’s signature a direction to pay to any otJaer 
full. person as indorsee, convert the indorsement in. 

blank into an indorsement in full ; and the holder does not thereby incur 
the responsibility of an indorser. 

60. The indorsement of a negotiable instrument followed by delivery 
transfers to the indorsee the property therein with 
Effect of indorsement. right of further negotiation ; but the indorse- 

ment may, hy express words restrict or exclude such right, or may merely 
constitute the indorsee an agent to indorse the instrument, or to receive its 
contents for the indorser, or for some other specided person. 

Illustrations. 


B signs the following indorsements on different negotiable instruments payable 
to bearer : — 

(a ) ** Pay the contents to 0 only.” 

(h.) ‘‘ Pay 0 for my use ” 

(c.) “ Pay 0 or order foi the account of B.” 

(d ) “The within must be civdited to 0 ” 

These indorsements exclude the light of further negotiation by 0. 

(e ) “ Pay 0.” 

(/.) “Pay 0 value in account with the Oriental Bank.” 

(y.) “Pay the contents to 0, being pait of the consideration in a certain deed 
of assignment executed by to tlie indorser and others.’’ 

These indorsements do not exclude the right of fuither negotiation by 0. 


51. Every sole maker, drawer, payee, or indorsee, or all of several joint 
1 makers, drawers, payees, or indorsees, of a negotia- 

_ Who may negohato. instrument, may, if the negotiability of such 

instrument has not been restricted or excluded as mentioned in section ifty, 
indorse and negotiate the same. 


Explanation , — Nothing in this section enables a maker or drawer to 
indorse or negotiate an instrument, unless he is in lawful possession or is 
holder thereof ; or enables a payee or indorsee to indorse or negotiate an 
instrument, unless he is holder thereof. 


Illustration. 

A bill is drawn payable to A or older. A indorses it to B, the indoisemenfc not 
containing the words “or older” or any equivalent woids. B may negotiate the 
instrument. 


52. The indorser of a negotiable instrument may, by express words in 
Indorser who excludes his the indorsement, exclude his own liability thereon, 
own liability or makes it con- or make such liability or the right of the indorsee 
ditioual ^ receive the amount due thereon depend upon 

the happening of a specified event, although such event may never happen. 

Where an indorser so excludes his liability, and afterwards beet aes the 
bolder of the instrument, all intermediate indorsers are liable to him. 


Illustrations. 

(a.) The indorser of a negotiable instrument signs his name, adding the word — 
“ Without recourse.” ’ « 

Upon this indorsement he incurs no liability. 

(b.) A is the payee and holder of a negotiable instrument. Excluding personal 
liability by an indorsement ’’without recourse,” he tiansfers the instrument to B, 
and B indoises it to C, who indoises it to A. A is not only reinstated in his former 
rights, but has the rights of an indorsee against B and C. 
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63. A holder of a negotiable instrinncnt who derives title from a holder 
HoWor deiivin^? title from hi duo course has the rights thereon of that holder 
holder in due coui&e. in due couiso. 

64 Subject to the provisions hereinafter contained as to crossed cheques. 
Instrument mdoised in ^ negotiable instrument indoised in blank is pay- 
blank. able to the bearer thereof, even although originally 

payable to order. 

55. If a negotiable instrument, after having been indorsed in blank, is 
Conversion of indorsomont hidorsed in full, the amount o£ it cannot be claimed 

in blank into indorsement in from the indorser in full, except by the person to 
whom it has been mdoised in full, or by one who 
derives title from such person. 

56. No writing on a negotiable instrument is \aiid for the purpose of 
Indorsement for pait of negotiation if such writing puipoits to transfer 

Slim due. Only apart of the amount appealing to be due on 

the instrument; but where such amount has been patti} p.ud, a note to that 
effect may be indoi'sed on the instrument, which may then be negotiated for 
the balance. 


i 


^ ^ ... 57. The legal representative of a deceased 

notify n“o- person cannot negotiate, ny cMi\ery only, a pro- 

tiate instrument mdoised missory note, bill of exchongo, or cheque payable 
by deceased order, and indoised by the deceased but nob 

deli\eied. 


58. When a negotiable instrument has been lost, or has been obtained 
In-tuuoont obtained by from any raakor, acceptor, or hoklor tlicuof tiy 
unlawful me in=! or for unlaw- means of an oifeiice or friud, or i ran unla\\ful 
ful cons.doration. consideration, no possessor or incloi*ec who daims 

through the person who found or so obtained the instrument is entitled to 
receive the amount due thereon from such maker, acceptor, or holder, or 
from any party prior to such holder, unless sucli possessor or indorsee is, or 
some person through whom ho claims was, a holder thereof in cine course. 



59. The holder of a negotiable instiument, who has acquired it after 
Iwiniment acquired after dishonour, whether by non-acceptance or non-pay- 

dishononr or wlion over -due. ment, with notice thereof, or after maturity, has 
only, as against the other parties, the rights thereon of his transferor : 

Provided that any person who, in good faith and for consider atioii, 
Accomraodaiiou note or becomes the holder, after maturity, of a promis- 
^ sory note or bill of exchange made, drawn, or 

accepted without consideration, for the purpose of enabling some paity 
thereto to raise money thereon, may recover the amount of the note or bill 
from any prior party. 

Illustration, 

The acceptor of a hill of exchange, when be accepted it, deposited with the 
drawer coi (am gooK as a colhtci il s^cuuty for the pa\ .nent ot tin bili, nitli power 
to the diauei to ^ell the goods and ipply the pioooeds m disohu j,c of* tiie bill if it 
were not paid at matuiitp The bill not hiving been pud it mitiuity, the diawer 
sold the goods and retaininl the piocecnls, but indorset! the bill to A. A’s title is 
Bub|ect to the same objection as the duiwer’s title. 

60. A negotiable instrument may be negotiated (except by the maker, 
Jmtrumeat negotiable till drawee, or accepitor after maturity) until pay- 

paymen or satofactxou. ment or satisfaction thereof by the maker, drawee, 
or aocepfcor at or after maturity, but not after such payment or satMaetion. 
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CHAPTER- V. 

Of Presentment. 

61. A bill of exchange payable after sight must, if no time or place 
prewntment for accept- is specified therein for presentment, be piesent- 
ance ed to the drawee thereof for acceptance, if he 

can, after reasonable search, be found, by a person entitled to demand 
acceptance, within a reasonable time after it is drawn, and in business hour^ 
on a bubiness-day. In default of such presentment, no party thereto is liable 
thereon to the person making such default. 

If the drawee cannot, after reasonable search, be found, the bill is 
dishonoured. 

If the bill is directed to the drawee at a particular place, it must be 
presented at that place ; and if at the due date for presentment he cannot, 
after reasonable search, be found there, the bill is dishonoured. 

62 A promissory note, payable at a certain period after sight, must, be 
PrG*?eTitiiient of promifesoiy presented to the maker thereof for sight ^if he 
note foi si^bt can, after reasonable seaich, be found) by a person 

entitled to demand payment, within a reasonable time, after it is made and 
in business hours on a business-day. In default of such presentment, no 
party theieto is liable thereon to the person making such default. 

63. The holder must, if so required by the drawee of a hill of exchange 
Drawee’s time for dohbera- presented to him for acceptance, allow the drawee 

tion twenty-four hours (exclusive, of public holidays) 

to consider whether he will accept it. 

64. Promissory notes, bills of exchange, and cheques, must be presented 
for payment to the maker, acceptor, or drawee 
thereof i espectively, by or on behalf of the holder 

as hereinafter provided In default of such presentment, the other parties 
thereto are not liable thereon to such holder. 

E eu ! fio)t Wliere a promissory note is payable on demand, and is not 
payable at a speeiiied place, no piesentment is necessary in order to charge 
the maker theieuf. 

65. Pics(‘ntment for payment must be made during the usual hours of 
business, and, if at a banker’s within banking 
hours. 

66. A promissory note or bill of exchange, 
made payable at a specified period after date or 
sight thereof, must be presented for payment at 
maturity. 

67. A promissory note payable by instalments must be presented for 
payment on the third day after the date fixed for 
payment of each instalment ; and non-payment on 
such presentment has the same effect as non-pay- 
ment of a note at maturity. 

68. A promissory note, bill of exchange, or 
cheque, made, drawn, or accepted payable at a 
specified place, and not elsewhere, must, in order to 
charge any party thereto, be presented for pay- 
ment at that place. 

69. A promissory note or bill of exchange made, drawn, or accepted 
pa^dbio at payable at a specified place, must, in order to charge 
the maker or drawer thereof, be presented for 
payment at that place. 


Prosentment for payment 


Hours for pi osontinent, 

Presontineiit for payment 
of iiisfeuunent payable after 
date or bight. 


Presentment for payment 
of pituui^sory note payable 
Iby mstalmcnts. 


Presentment for payment 
of UHtiuimiit pxj iblo at 
spec 1 tied plaoe and not else- 
where. 


Instrument 
spoeihed place. 
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70. A promissory note or bill of exchange, not made payable as 
Pfesenttxieiit where no ex- mentioned in sections sixty-eiglit and sixty -nine , 

elusive place specified. must be presented for payment at the place of 

business (if any), or at the usual residence, of the maker, drawee, or acceptor 
thereof, as the case may be. 

71. If the maker, drawee, or acceptor of a negotiable instrument, 

Prosontment when maker, no known place of business or fixed residence, 

&c , has no known place of and no place is specified in the nistruiiient for 
hnsmess or residence. presentment for acceptance or payment, such pre- 

sentment may be made to him in person whei'ever he can he found. 

72. A cheque must, in order to charge the drawer, be presented at the 
Presentment of cheque to bank upon which it is drawn before the relation 

charge drawer. between the drawer and his banl^er has been altered 

to the prejudice of the drawer. 

73. A cheque must, in order to charge any person except the drawer, 
Presentment of cheque to be presented within a reasonable time after deli- 

charge any other person. very thereof by such person. 

74. Bubject to the provisions of section thirty-one, a negotiable instru- 
Presontment of instrument ment payable on demand must be presented for 

payable on demand. payment within a reasonable time after it is 

received by the holder. 

75. Presentment for acceptance or payment may be made to the duly 
Presentment by or to ao-ent authorized agent of the drawee, maker, or acceptor, 

representative of deceased, as the case may be, or, where the drawee, maker, 
or assignee of insolvent. acceptor has died, to his legal representative, 

or, where he has been declared an insolvent, to his assignee. 

76. No presentment for payment is necessary, and the instrument is 
When presentment unne- dishonoured at the due date for presentment in 

cessaiy. any of the following cases : — 

{a) if the maker, drawee, or acceptor intentionally prevents the p|^ 
sentraent of the instrument, or, ^ 

if the instrument being payable at his place of business, he closes such 
place on a business-day during the usual business hours, or, 

if the instrument being payable at some other specified place, neither 
he nor any person authorized to pay it attends at such place during the 
usual business hours, or 

if the instrument not being payable at any specified place, he cannot, 
after due search, be found ; 

(h) as against any party sought to be charged therewith, if he has 
engaged to pay notwithstanding non-presentment ; 

(c) as against any party if, after maturity, with knowledge that the 
instrument has not been presented — 

he makes a part-payment on account of the amount due on the instru- 
ment, 

or promises to pay the amount due thereon in whole or in part, 
or otherwise waives his right to take advantage of any default in 
presentment for payment ; 

(d) as against the drawer, if the drawer could not suffer damage from 
the want of such presentment. 

77. When a bill of exchange, accepted payable at a specified bank, has 

Liability of banker for presented there for payment and dis- 

negligently dealing with bill honoured, if the banker so negligently or impro- 
preseutod for xmymont. perly keeps, deals with, or delivers back such bill 

as to cause loss to the holder, he must compensate the holder, for such loss. 
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CHAPTER VL ^ 

Of Payment and Interest. 

78. Subject to the provisions of section eighty-two, clause (c), payment 
To whom payment should of the amount due on a promisTOry note bill of 

be made. exchange, or cheque, must, in order to discharge 

the maker or acceptor, be made to the holder of the instrument. 

79. When interest at a specified rate is expressly made payable on a 

promissory note or bill of exchange, interest shall 
Interest when rate specified calculated at the rate specified on the amount 

of the principal money due thereon, from the date of the instrument, until 
tender or realization of such amount, or until such date after the institution 
of a suit to recover such amount as the Court directs. 

80. When no rate of interest is specified in the instrument, interest on 
Interest when no rate sped- the amount due thereon shall, except in cases 

fied. provided for by the Code of Civil Procedure, sec- 

tion 532, be calculated at the rate of six per centum per annum, from the 
date at which the same ought to have been paid by the party charged, until 
tender or realization of the amount due theieon, or, until such date after 
the institution of a suit to recover such amount as the Court directs. 

Explanation — When the party charged is the indorser of an instrument 
dishonoured by non-payment, he is liable to pay interest only from the time 
that he receives notice of the dishonour. 

81. Any person liable to pay, and called upon by the holder thereof 
Delivery of mstrament on pay= the amount due on a promissory note, 

payment, or indemnity in bill of exchange, or cheque, is, before payment, 
case or loss. entitled to have it shown, and is, on payment, 

entitled to have it delivered up, to him, or, if the instrument is lost or 
cannot be produced, to be indemnified against any further claim thereon 
against him. 


CHAPTER VIL 

Op Discharge from Liability on Notes, Bills, and Cheques. 


Discharge from liability- 


82. The maker, acceptor, or indorser, respect- 
ively, of a negotiable instrument, is discharged 
from liability thereon — 

{a) to a holder thereof who cancels such acceptor’s or indorser’s name 
by canoellation ; with intent to discharge him, and to all parties 

claiming under such holder; 

(5) to a holder thereof who otherwise discharges such maker, acceptor, 
by release • indorser, and to all parties deriving title under 

such holder after notice of such discharge ; 

(c) to all parties thereto, if the instrument is payable to bearer, or 
by payment indorsed in blank, and such maker, 

Receptor, or indorser makes payment in due course 
of the amount due thereon. 


83. If the holder of a bill of exchange allows the drawee more 
Discharge by allowing than twenty-four hours, exclusive of public holi- 
drawee more than twenty-four days, to consider whether he will accept the same 
^ ^ all previous parties not consenting to such allow- 

ance are thereby discharged from liability to such holder. 
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84 When the holder of a cheque fails to present it for payment •withiix 
When cheque iiotcl 'ly pro- ^ reasonnhle time, and the drawer thereof sustains 
rented and drawer damaged loss or damage fiom such failure, he is discharged 
thereby. liability to the holder. 

85. Where a cheque payable to order purports to be indorsed by or 

on behalf of the payee, the drawee is discharged 
Ohoqne payable to older. payi^ent in due course. 

86. If the holder of a bill of exchange acquiesces in a qualified accept- 

?artie« not consenting dis- limited to part of the sum mention- 

charged by qualified or limited ed in the bill, or which substitutes a different place 
acceptance fQj;. payment, or which, where the drawees 

are not partners, is not signed by all the drawees, all previous pai-ties whose 
cons(‘nt is not obtained to such acceptance^ are discharged as against the 
holder and those claiming under him, unless on notice given by the holder 
they assent to such acceptance. 

Explanation . — An acceptance is qualified — 

(a) where it is conditional, declaring the payment to be dependent on 
the happening of an event therein stated ; 

{h) where it undertakes the payment of part only of the sum ordered to 
be paid ; 

(c) where, no place of payment being specified on the order, it under- 
takes the payment at a specified place, and not otherv ise or elsewhere ; or 
whore, a place of payment being specified in the order, it undertakes the 
payment at some other place, and not otherwise or elsewhere ; 

{d) where it undertakes the payment at a time other than that at which 
under the order it would be legally clue. 


87. Any material alteration of a negotiable instrument renders the 
Effect of material altera- same void as against any one who is a party there- 

to at the time of making such alteration, and does 
not consent thereto, tinless it was made in order to carry out the common 
intention of the original parties ; 

and any such alteration, if made by an indorsee, discharges his indorser 
Alteration by indorsee fi^om all liability to him in respect of the consider- 
ation thereof. 

The proxfisions of this section are subject to those of sections twenty, 
forty-nine, eighty-six, and one hundred and twenty-five. 

88. An acceptor or indorser of a negotiable instrument is bound 
Acceptor or inrlor'^or bound by his acceptance or indorsement notxvithstand- 

not withstanding pievioiis al- iiij? any previous alteration of the instru 
inent. 


teratxon. 


Payment of instrument on Where a promissory note,^ bill of ex- 

which alteration ib not ap- change, or cheque, has been mateidally altered, 
but does not appear to have been so altered, 
or where a cheque is presented for payment xvhich docs not, at the time 
of pi*esentation, appear to be crossed, or to have had a crossing which has 
been obliterated, 

payment thereof by a person or banker liable to pay, and paying the 
same according to the apparent tenor thereof at the time of payment and 
otherwise in due course, shall discharge such person or banker from al! 
liability thereon $ and such payment shall not be questioned by reason of 
the instrument having been altered, or the cheque crossed. 
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Extinguishment of rights 
of action on bill in acceptor’s 
hands. 


90. If a bill of exchange which has been 
negotiated is, at or after maturity, held by the 
acceptor in his own right, all rights of action 
thereon are extinguished. 


CHAPTER VIII 
Of Notice of Dishonour. 

91. A bill of exchange is said to be dishonoured by non-acceptance 
Dishonour by non-accept- when the drawee, or one of several drawees not 

tfeiico. being partners, makes default in acceptance upon 

being duly required to accept the bill, or where presentment is excused and 
the bill is not accepted. 

Where the drawee is incompetent to contract, or the acceptance is 
qualified, the bill may be treated as dishonoured. 

92. A promissory note, bill of exchange, or cheque, is said to be dis- 

honoured by non-payment, when the maker of the 
Dwhonour ynon-paymen . acceptor of the bill, or drawee of the cheque, 

makes default in payment upon being duly requked to pay the same. 

93. When a promissory note, bill of exchange, or cheque, is dishonoured 
By and to whom notice by non-acceptance or non-payment, the holder 

should be given. thereof, or some party thereto who remains liable 

thereon, must give notice that the instrument has been so dishonoured to all 
other parties whom the holder seeks to make severally liable thereon, and 
to some one of several parties whom he seeks to make jointly liable thereon. 

Nothing in this section renders it necessary to give notice to the maker 
of the dishonoured promissory note, or the drawee or acceptor of the dis- 
honoured bill of exchange or cheque. 

94. Notice of dishonour may be given to a duly authorized agent of the 
Mode in which notioe may person to whom it is required to be given, or, 

be given. where he has died, to his legal representative, or, 

where he has been declared an insolvent, to his assignee ; may be oral or 
written ; may, if written, be sent by post ; and may be in any form ; but it 
must inform the party to whom it is given, either in express terms or by 
reasonable intendment, that the instrument has been dishonoured, and in 
what way, and that he will be held liable thereon ; and it must be given 
within a reasonable time after dishonour, at the place of business or (in case 
such party has no place of business) at the residence of the party for whom 
it is intended. 

If the notice is duly directed and sent by post and miscarries, such 
miscarriage does not render the notice invalid. 

95. Any party receiving notice of dishonour must, in order to render 
Party receiving must trans- any prior party liable to himself, give notice of 

mit notice of dishonour. dishonour to such party within a reasonable time, 
unless such party otherwise receives due notice as provided by section 
ninety-three, 

96. When the instrument is deposited with an agent for presentment 

Agent for presentment. agent is entitled to the same time to give notice 

to his principal as if he were the holder giving 
notice of dishonour, and the principal is entitled to a further like period to 
give notice of dishonour. 


rt 
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97. When the party to whom notice of dishonour is despatched is dead 

want of 

When notice of dishonour 
is unnecessai y. 


ills death, the notice ib softicient. 

98. No notice of dishonour is necessary— 
(n) when it is dispensed with by the party entitled thereto ; 

- order to charge the drawer, when he has countermanded 


has 


(b) in 
payment ; 

for want of notice • 

or Py^y. to notice cannot, after due search, be found • 

(e) to charge the drawers, when the acceptor is also a drawer • 

/P ^ promissory note which is not negotiable : 

(y / when the party entitled to notice, knowing the facts nmmicAo 
unconditionally to pay the amount due on the instrument. ’ ^ 


CHAPTER IX. 

Op Noting and Peotest. 

99. When a promissory note or bill of exchange has been dishonoured 
Noting. non-acceptance or non-payment, the holder may 

rktiiT J.-L • j cause such dishonour to be noted by a notarv 

u^nS'' or upon a p^aper attached thereto, ^or partly 

within a reasonable time after dishonour, and 
must specify the date of dishonour, the reason (if any) assigned for such 

rSon whVThfhoW exp.essly dishonoured, ^he 

reason why the holder tieats it as dishonoured, and the notary’s charges. 

lOa When a promissory note or bill of exchange has been dislionoured 
Protest. by non-acceptance or non-payment, the holder may, 

be noted ond n ^ reasonable time, cause such dishonour to 

When l! * ^ Certificate is called a protest, 

hen the acceptor of a bill of exchange has become insolvent, or his 
Protest for better sooiirity. credit has been publicly impeached before the ma- 
able tim<i r..)nc,o „ * *'“rity of the bill, the holder may, within a reason- 

and on iu ViPn P’^blic to demand better security of the acceptor, 

be noted and ^ '’c^'^onC'blp time, cause such facts to 

better secuSty ceitificate is called a protest for 

Contents of protest. 101. A protest under section one hundred 

/ , . , . must contain — 

and of evLythin^ ittclf, on a literal transcript of the instrument 

® 'yitten or printed thereupon ; 

has been protested” ^^ainst whom the instrument 

case mLVe^hlT betn^d * ^®®®P*ance, or better security, as the 

terms o/his answS «/r?^^^ notary public ; the 

he could not be found ; ^ ^ gave no answer, or that 

dishonoured, the place and time of 
refusal ^ has been refused, the place and time of 
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( 0 ) the subscription of the notary public makiujOf the protest ; 

{/) in the event of acceptance for honour or of a payment for honour, 
the name of the person by whom, of the person for whom, and the manner 
in which, such acceptance or payment was offered and effected. 

102. When a promissory note or bill of exchange is required by law to 

be protested, notice of such protest must be given 
0 ice o pro es . instead of notice of dishonour, in the same manner 

and subject to the same conditions ; but the notice may be given by notary 
public who makes the protest. 

103. All bills of exchange drawn payable at some other place than the 
Protest for non-payment place mentioned as the residence of the drawee, 

after dishonour by non-accept- and which are dishonoured by non-acceptance, 
aace may, without further presentment to the drawee, 

be protested for non-payment, in the place specified for payment, unless paid 
before or at maturity. 

104. Foreign bills of exchange must be protested for dishonour when 

^ ^ ^ ^ ^ „ such protest is required by the law of the place 

Protest of foreign bills. i i , 

^ where they are drawn. 


CHAPTER X. 

Op Reasonable Time. 


105. In determining what is a reasonable time for presentment for 

^ . .. acceptance or payment, for giving notice of dis- 

easona e ime. honour, and for noting, regard shall be had to the 

nature of the instrument and the usual course of dealing with respect to 
similar instruments ; and, in calculating such time, public holidays shall be 
excluded. 

106. If the holder and the party to whom notice of dishonour is given 
Reasonable time of giving carry on business or live (as the case may he) in 

notice of dishonour. dilFerent places, such notice is given within a 

reasonable time if it is despatched by the next post or on the day next after 
the day of dishonour. 


If the said parties carry on business or live in the same place, such 
notice is given within a reasonable time if it is despatched in time to reach 
its destination oil the day next after the day of dishonour. 

107. A party receiving notice of dishonour, who seeks to enforce his 
Reasonable time for trans- right against a prior party, transmits the notice 
mittmg such notice. ^ within a reasonable time if he transmits it within 
the same time after its receipt as he would have had to give notice if he had 
been the holder. 


CHAPTER XI. 

Of Acceptance and Payment for Honour and Reference in 
Case of Xeed. 

108. When a bill of exchange has been noted or protested for non- 
Aoceptance for honour. acceptance or for better security, any person not 
4. ^ XT. t n , being a party already liable thereon may, with the 
consent of the holder, by writing on the bill, accept the same for the honour 
01 any party thereto. 
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Unless tlie person who intends to accept supra protest first declares, in 
the presence of a notary, that he does it for honour, and has such declaration 
duly recorded in the notarial register at the time, his acceptance shall he a 
nullity. 

109. A person desiring to accept for honour must, in the presence of a 
How acceptance for honour notary public, subscribe the bill with his own 

must he made. hand, and declare that he accepts under protest the 

protested bill for the honour of the drawer or of a particular indorser whom 
he names, or generally for honour ; and such declaration must be recorded 
by the notary in his register. 

110. Where the acceptance does not express for whose honour it is 
Acceptance not specifying made, it shall be deemed to be made for the honour 

for whose honour it ih made. of the drawer. 


111. An acceptor for honour binds himself to all parties subsequent to 
Liability of acceptor for the party for whose honour he accepts to pay the 

honour. amount of the bill if the drawee do not ; and such 

party and all prior parties are liable in their respective capacities to com- 
pensate the acceptor for honour for all loss or damage sustained by him in 
consequence of such acceptance. 

But an acceptor for honour is not liable to the holder of the bill unless 
it is presented, or (in case the address given by such acc{‘ptor on the bill is a 
place other than the place where the bill is made payable) forwarded for 
presentment, not later than the day next after the day of its maturity. 

112. An acceptor for honour cannot be charged unless the bill has, at 
When acceptor for honour its maturity, been presented to the diawee for 

may be charged. payment, and has been dishonoured by him, and 

noted or protested for such dishonour. 

113. When a bill of exchange has been noted or protested for non- 

Payment for honour. payment any person may pay the same for the 

honour of any party liable to pay the same, pro- 
vided that the person so paying has previously df 'dared before a notary 
public the party for whoso honour he pays, and that such declaration has 
been recorded by such notary public. 

114. Any person so paying is entitled to all the rights, in respect of 

Eight of payer for honour. f payment, 

and may recover from the party for whose honour 
he pays all sums so paid, with interest thereon, and with all expenses pro- 
perly incurred in making such payment. 

115. Where a drawee in case of need is named in a bill of exchange or 
in any indorsement thereon, the bill is not dis- 
honoured until it has been dishonoured by such 
drawee. 


Drawee in case of need. 


Acceptance and pajnnent 
without proteat. 


116. A drawee in case of need may accept 
and pay the bill of exchange without previous pro- 
test. 


CHAPTER XII 
Of Oompexsation. 

117. The compensation payable in case of dishonour of a promissory 

Bul®*«stow»pensation. note, bill of exchange, or cheque, by any party 
uaule to the holder or any indorsee, shall (except 
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in oases provided for by the tode of Civil Procedure, section 532) be deter- 
mined by the following rules ; — , • * 

(a) the holder is entitled to the amount due upon the instrument, 
together with the expenses properly incurred in presenting, noting, and pro- 

it 

{b) when the person charged resides at a place different from that at 
■which the instrument was payable, the holder is entitled to receive such sum 
at the current rate of exchange between the two places ; 

(c) an indorser who, being liable, has paid the amount due on the same, 
is entitled to the amount so paid, with interest at six per centum per annum 
from the date of payment until tender or realization thereof, together with 
all expenses caused by the dishonour and payment ; 

(d) when the person charged and such indorser reside at different places, 
the indorser is entitled to receive such sum at the current rate of exchange 
between the two places ; 

{e) the party entitled to compensation may draw a bill upon the party 
liable to compensate him, payable at sight or on demand, for the amount due 
to him, together with all expenses properly incurred by him. Such bill 
must be accompanied by the instrument dishonoured and the protest thereof 
(if any). If such bill is dishonoured, the party dishonouring the same is 
liable to make compensation thei-eof in the same manner as in the case of 
the original bill. 


CHAPTER XIIL 


Special Rules of Evidence. 

118. Until the contrary is proved, the follow- 
ing presumptions shall be made : — 

(a) that eveiy negotiable instiument was made or drawn for considera- 

of consideration • instrument, when it has 

’ been accepted, indorsed, negotiated, or transferred, 

was accepted, indorsed, negotiated, or transferred for consideration ; 

(h) that overy negotiable instrument bearing 
a date was made or drawn on such date ; 

(c) that every accepted bill of exchange was 
accepted within a reasonable time after its date 
and before its maturity ; 

(d) that every transfer of a negotiable instru- 
ment was made before its maturity ; 

(e) that the indorsements appearing upon a 
negotiable instrument were made in the order in 
which they appear thereon ; 

(/) that a lost promissory note, bill of ex- 
/ \ XU X x-L u 1 j ^^ange, or cheque, was duly stamped ; 

(y) tbat the holder of a negotiable instrument is a holder in due course • 
dutcoursl^'''’ provided that, where the instrument has been 
. , * , obtained from its lawful owner, or from any per- 

son m lawful custody thereof, by means of an offence or fraud, or has been 
obtained from the maker or acceptor thereof by means of an offence or fraud 
or for unlawful consideration, the burthen of proving that the holder is a 
nolaer in due course lies upon him. 

119. In a suit upon an instrument which has been dishonoured, the Court 

protest, presume the fact of 
dishonour, unless and until such fact is disproved. 


Presumptions as to negoti 
able instruments 


as to date ; 


as to time of acceptance ; 


as to time of transfer ; 

as to order of indorse 
monts j 


as to stamp j 
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120. Ko maker of a promissory note, ftid no drawer of a l>ill of 
Estoppel against denying exchange or cheque, and no acceptor of a hill of 

original validity of instrii- exchange for the honour of the drawer, shall, in a 
suit thereon by a holder in due course, be permitted 
to deny the validity of the instrument as originally made or drawn. 

121. "No maker of a promissory note, and no acceptor of a bill of 
Estoppel against denying exchange payable to, or to the order of, a speei- 

capacity of payee to indorse fJed person, shall, in a suit thereon by a holder in 
due course, be permitted to deny the payee's capacity, at the date of the note 
or bill, to indorse the same. 

122. No indorser of a negotiable instrument shall, in a suit thereon by 
Estoppel against denying » subsequent holder, be permitted to deny the 

signature or capacity of prior signature or capacity to contract of any prior 
party to the instrument. 


CHAPTER XIV. 

Of Obossed Cheques. 

123 . Where a cheque bears across its face an addition of the words 

‘‘ and company ” or any abbreviation thereof, be- 
Cheque crossed generally. tween two parallel transverse linos, or of two 
parallel transverse lines simply, either with or without the words “ not 
negotiable,” that addition shall be deemed a crossing, and the cheque shall be 
deemed to be crossed generally. 

124 . Where a cheque bears across its face an addition of the name of 

a banker, either with or without the words ‘‘not 
Cheque crossed specially. negotiable,” that addition shall be deemed a cross- 
ing, and the cheque shall be deemed to be crossed specially, and to be crossed 
to that banker. 

Crossing after issue. 125 . Where a cheque is uncrossed, the holder 

may cross it generally or specially. 

Whore a cheque is crossed generally, the holder may cross it specially. 

Where a cheque is crossed generally or specially, the holder may add 
the words “ not negotiable.” 

Where a cheque is crossed specially, the banker to 'whom it is crossed 
may again cross it specially to another banker, bis agent, for collection. 

Payment of cheque croiss- 126. Where a cheque is crossed generally, the 

ed generally. banker on whom it is drawn shall not pay it other- 

wise than to a banker. 

Where a cheque is crossed specially, the banker on whom it is drawn 
Payment of cheque crossed shall not pay it otherwise than to the banker to 
specially, wdiom it is crossed, or his agent for collection. 

127. Where a cheque is crossed specially to more than one banker, 
Payment of cheque cros^d except when crossed to an agent for the purpose of 

specially more than once. collection, the banker on w^hom it is drawn shall 
refuse payment thereof. 

128. Where the banker on whom a crossed cheque is drawn has paid 
Payment in due course of the same in due course, the banker paying the 

crossed cheque. cheque, and (in case such cheque has come to the 

hands of the payee) the drawer thereof, shall respectively he entitled to the 
same ri^ts, and be placed in the same position in all respects, as they would 
respectively be entitled to and placed in if the amount of the cheque had 
heen paid to and received by the true owner thereof. 
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129. Aliy banker paying a cheque crossed generally otherwise than to a 
Payment of eroded cheque banker, or a cheque crossed specially otherwise 

out of due course. than to the banker to whom the same is crossed, 

or bis agent for collection, being a banker, shall be liable to the true owner 
of the cheque for any loss he may sustain owing to the cheque having been 
so paid. 

130. A person taking a cheque crossed generally or specially, bearing 
Cheque bearing^' not nego- either case the words ‘‘ not negotiable,” shall 

liable. not have, and shall not be capable of giving, a 

better title to the cheque than that which the person from whom he took 
it had. 

131. A banker who has, in good faith, and without negligence, received 
Nondiabiiity of banker re- payment, for a customer, of a cheque crossed 

ceiving payment of cheque. generally or specially to himself, shall not, in case 
the title to the cheque proves defective, incur any liability to the true owner 
of the cheque by reason only of having received such payment. 


CHAPTER XV. 
Of Bills in Sets. 


132. Bills of exchange may be drawn in parts, each part being numbered, 

and containing a provision that it shall ( on tinue 
^ ^ payable only so long as the others remain unpaid. 

All the parts together make a set ; but the whole set constitutes only one 
bill, and is extinguished when one of the parts, if a separate bill, would be 
extinguished. 

Exception , — When a person accepts or indorses different parts of the 
bill in favour of different persons, he and the subsequent indorsers of each 
part are liable on such part as if it were a separate bill. 

133. As between holders in due course of different parts of the same 

Holder of first acquired acquired title to kis part is en- 

part entitled to all. titled to the other parts and the money represented 

by the bill. 


CHAPTER XVI. 

Of International Law. 

134. In the absence of a contract to the contrary, the liability of the 
haw governing liability of maker or drawer of a foreign promissory note, hill 

maker, ^ acceptor, or indorser of exchange, or cheque, is regulated in all essen- 
of foreign instrument. ^i^atters by the law of the place where he made 

the instrument, and the respective liabilities of the acceptor and indorser by 
the law of the place where the instrument is made payable. 

Illustration, 

A bill of exchange was drawn by A in California, where the rate of interest is 
25 per cent., and accepted by B, payable in Washington, where the rate of interest 
is G per cent The bill is endorsed in British India, and is dishonoured. An action 
on the bill is brought against B in British India. He is liable to pay interest at the 
rate of G per cent only ; but if A is charged as drawer, A is liable to pay interest 
at the rate of 25 per cent 

135. Where a promissory note, bill of exchange, or cheque, is made 
Law of place of payment payable in a different place from that in which 

Mmmm. dishonour. it is made or indorsed, the law of the place where 

it is made payable determines what constitutes dishonour, and what notice of 
dishonour xs suliiciont 
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JUustration. 

A bill of excbanG:e drawn and indorsed in British India, bnt accepted payable 
in Franco, is dishonoured. The indorsee causes it to be protested for such dishonour, 
and gives notice theieof in accordance with the law of France, though not in 
accordance with tlie rules herein contained in respect of bills which are not foreign. 
The notice is sufficient. 

136. If a negotiable instrument is made, drawn, accepted, or indorsed 
Instrument made, &c., out out of British India, but in accordance with the 

o£ British India, but in ac- law o£ British India, the circumstance that any 
cordance with its law. agreement evidenced by such instrument is invalid 

according to the law of the country wherein it was entered into does not 
invalidate any subsequent acceptance or indorsement made thereon in British 
India, 

137. The law of any foreign country regarding promissory notes, bills 

oi exchange, and cheques, shall be presumed to be 
law. the same as that of British India, unless and until 

the contrary is proved. 


SCHEDULE 
(a.) — Statutes. 


Year and chapter. 

Title. 

Extent of repeal. 

9Wni. III., c. 17... 

An Act for the better payment of Inland 

The whole. 


Bills of Exchange. 


3 & 4 Anne, c. 8 ... 

An Act for giving like remedy upon 

The whole. 


promissory notes as is now used upon 
Bills of Exchange, and for the better 
payment of Inland Bills of Exchange. 



(b.) — Acts of the Governor-General in Council. 


Humber and year. 

Title. 

I Extent of repeal. 

VI. of 1840 

An Act for the amendment of the law 
conceining the negotiation of Bills of 
Exchange. 

The whole. 

Y. of 1866 

An Act to amend in certain respects the 
Commeicial Law of Biitish India. 

Sections 11, 12, and 
13. 

XT. of 1874 

The Laws Local Extent Act, 1874 

The first schedule, 
so far as relates 
to Act VI. of 1840 
and Act V. of 
1866, sections 11, 
12, and 13. 
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THE INDIAN TRUSTS ACT, 

NO. II. OF 1883. 

RacEiVEiD 'fHK G.-G/s Asseistt on the ISth January 1882. 

An- Act t<^ d^ne and amend the law relating to Private Toncsts and Tricstees. 


Whereas it is expedient to define and amend the law relating to private 
Rreambl© trusts and trustees ; It is hereby enacted as 

follows : — • 


CHAPTER 1. 

PeeliminarY. 

Rhort title. This Act may he called ^^The Indian 

CommonoemoAt. Trusts Act, 1882 audit shall come into force 

on the first day of March, 1882. 

It extends in the first instance to the territories respectively adminis- 
. tered by the Governor of Madras in Council, the 

oca ex en . Lieutenant-Goveruors of the North-Western Pro- 

vinces and the Panjdb, the Chief Commissioners of Oiidh, the Central Pro- 
vinces, Ooorg, and Assam ; and the Local Government may, from time to time, 
by notification in the official Gazette, extend it to any other part of British 
India. But nothing herein contained affects the rules of Muhammadan law 
g, . as to taaqfy or the mutual relations of the mem- 

bers of an undivided family as determined by any 
customary or personal law, or applies to public or private religious or chari- 
table endowments, or to trusts to distribute prizes taken in war among the 
captors ; and nothing in the second chapter of this Act applies to trusts 
created before the said day. 

2 The Statute and Acts mentioned in the schedule hereto annexed 
Repeal of enaotmente. ^ the extent mentioned in the said schedule, 

be repealed in the territories to which this Act 
for the time being extends. 

3. A ** trust ” is an obligation annexed to the ownership of property^, 

lutorpretaton-olauee. f “g ® confidence reposed in and 

accepted by the owner, or declared and accepted 
** trusts : by him, for the benefit of another, or of another" 

and the owner : 

the person who reposes or declares the confidence is called the author^ 
‘*aiitiiorofthoteust!'> of the trust the person who accepts the con- 

trustee : ' fideiice is called the trustee the person for whose 

“beneficiary:” benefit the confidence is accepted is called the 

“ trust-property *« beneficiary the Subject-matter of the trust is 
beneficial interest:” called ‘Hrust-property ” or ‘‘ trust-money the 
. , , ^ ^‘beneficial interest” or ‘‘interest” of the beneficiary 

IS his right against the trustee as owner of the trust-property } and th^ 
“ instrument of trust instrument (if any) by which the trust is declared 
is called the “ instrument of trust 


Repeal of enactments. 


3. A “trust” 

Interpretation-clause. 
“ trusts : ” 


67 Et 


630 


mmm. 


a breach of any duty imposed on a trustee, as such, by any law for the 

** breach of trust time being in force, is called a “breach of 
trust 

and in this Act, unless there be something repugnant in the subject or 
‘‘registered context, “ registered ’’ means registered under the 
. registration of documents for the time 

being in force : a person is said to have “ notice ” of a fact either when he 
“notice.” actually knows that fact, or when, but for wilful 

^ , abstention from inquiry or gross negligence, he 

wou^ld have known it, or when information of the fact is given to or obtained 
by Jus agent, under the circumstances mentioned in the Indian Contract Act 
1872, section 229 ; and all expressions used hereim 
' ^•Jid defined in the Indian Contract Act, 1872, 

th t A meanings respectively attributed to them by 


CHAPTER IL 
Of the Ceeatioit of Trusts. 

4 A trust may be created for any lawful purpose. The purpose of 
Lawful purpose. ^ trust is lawful unless it is (a) forbidden by law, 

a nature that, if permitted, it 
would defeat the provisions of any law, or (c) is fraudulent, or (d) involves 
or implies ii^ury to the person or property of another, or (e) the Court 
regards it as immoral or opposed to public policy. 

Every trust of which the purpose is unlawful is void. And where a 
trust IS created for two purposes, of which one is lawful and the other unlaw- 
tul, and the two purposes cannot be separated, the whole trust is void. 

^xplanahon.-—In this section, the expression “ law ” includes, where the 
^ch country^ immoveable and situate in a foreign country, the law of 

lllustratiojis, 

(a.) A conveys property to B in trust to apply the profits to the nurture of 
female foundlings to be tiained up as prostitutes. The trust is void ' 

(6.) A hequeaths propeity to B in tiust to employ it in carrying on a stuu^'glinB- 
bus ness, o"* the piofits thereof to support A’s childien. ^hf trust is vSil ^ 

. I®-)-*-' jh'*® insolvent circumstances, transfer property to B in trust for A 

i'sS'S ^ 

5. No trust m relation to immoveable property is valid unless declared 
per^.®‘ immoveable pro- by a non-testamentary instrument in writing signed 

y the author of the trust or the trustee and regis- 
tered, or by the will of the author of the trust or 
. of the trustee. 

Tmst of moveable pro- aforesaid, or unless the ownership of the property 

mt 1 j transferred to the trustee, 

a fraud as ^ effectuate 

6. Subject to the provisions of section five, a trust is created when the 

0»eaia<m of trust. author of the trust indicate with reasonable cer- 

parl to create therebv a intention on Ms 

par. w create tnereby a trust, (b) the purpose of the trust, (c) the beneficiary 
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and (cZ) the trust-property, and (unless the trust is declared by will, or the 
author of the trust is himself to be the trustee) transfers the trust-property 
to fclie trustee. 

Illustrations, 

(a.) A bequeaths certain property to B, ** having the fullest confidence that 
he will dispose of it for the benefit of '’G. This creates a trust so far as legards 
A and 0. . . . . • 

(h.) A bequeaths certain property to B, “hoping he will continue it in the 
family.” This does not create a tiust, as the beneficiary is not indicated with 
reasonable certainty. 

(c.) A bequeaths certain property to B, requesting him to distribute it amongst 
such members of O’s family as B should think most deserving. This^ does not 
create a trust, for the beneficiaries are not indicated with reasonable certainty. 

(f/,) A bequeaths certain property to B, desiring him to divide the bulk of it 
among C’s children. This does not create a trust, for the trust-property is not 
indicated with sufficient certainty. 

(<? ) A bequeaths a shop and stock-in-trade to B, on condition that he pays A’s 
debts and a legacy to 0. Tiiis is a condition, not a trust for A’s creditors and 0. 


Who may create trubts. 7. A trust may be created — 

(a) by every person competent to contract, and, 

(5) with the permission of a principal Civil Court of original jurisdic- 
tion, by or on behalf of a minor ; 

but subject in each case to the law for the time being in force as to the 
circumstances and extent in and to which the author of the trust may dis- 
pose of the trust -property. 


Subject of trust. 


8 . The subject-matter of a trust must be pro- 
perty transferable to the beneficiary. 

It must not be a merely beneficial interest under a subsisting trust. 

Who may be beneficiary. capable of holding property 

may be a beneficiary. 

A proposed beneficiary may renounce his interest under the trust by 
Disclaimer by beneficiary. disclaimer addressed to the trustee, or by setting 
up with notice of the trust, a claim inconsistent 
therewith. 


10. Every person capable of holding property may be a trustee ; but 
Who may be trustee where the trust involves the exercise of discretion, 

he cannot execute it unless he is competent to 
contract. 


No one bound to accept 
tnist. 


Ko one is bound to accept a trust. 


Acceptance of trust. , A trust IS accepted by any words or acts of 

the trustee indicating with reasonable certainty 
such acceptance. 

Instead of accepting a trust, the intended trustee may, within a reason- 
Bisclaimer of trust. period, disclaim it, and such disclaimer shall 

prevent the trust-property from vesting in him. 

^ A disclaimer by one of two or more co-trustees vests the trust-property 
in the other or others, and makes him or them sole trustee or trustees from 
the date of the creation of the trust. 


Illustrations, 

^ bequeaths certain propeity to B and C, bis executors, as trustees for D. 
3 Md 0 prove A s will This is in itself an acceptance of the trust, and B and 0 
hold the property in trust for D. , ^uu u 
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(5.) A transfers certain property to B in trust to vsell it, and to pay, out of tiie 
proceeds, A’s debts. B accepts tlic trust, and sells the property. So far as regards 
B, a trust of the proceeds is created for A’s creditors. 

(c.) A bequeaths a lakh of rupees to B upon certain trusts, and aopoints him 
bis executor. B severs the lakh from the general assets, and appi'Opriates it to the 
specific purpose. This is an acceptance of the trust. 


CHAPTER III 


Of the Duties aiti) Liabilities op Trustees. 


11 . The trustee is bound to fulfil the purpose of the trust, and to obey 
„ , , i. ^ ^ directions of the author of the trust given at 

rus ee o execu e rus . creation, except as modified by the 

consent of all the beneficiaries being competent to contract. 

Where the beneficiary is incompetent to contract, his consent may, for 
the purposes of this section, be given by a piiiicipal Civil Court of oidginal 
jurisdiction. 

Nothing in this section shall be deemed to require a trustee to obey any 
direction when to do so would be impracticable, illegal, or manifestly injuri- 
ous to the beneficiaries. 

Explanation, — Unle.s.s a conirary intention be expressed, the purpose of 
a trust for the payment of debts shall be deemed to be {a) to pay only the 
debts of the author of the trust existing and recoverable at the date of the 
instrument of trust, or, when such instrument is a will, at the date of his 
death, and {b) in the case of debts not bearing interest, to make such pay- 
ment without interest. 


JUui^i rations. 

{a.) A, a trustee, is simply anlLoii/ed to sell certain land by public auction 
Ho cannot sell the land by private contiact. 

(A) A, a trustee of eeiiain land for X, Y, and Z, is authorized to soil the land 
to B for a specified sum. X, Y. and Z. being competent to contract, consent that 
A may sell the land to C for a less sum. A may sell the land accordingly. 

(c.) A, a trustee for B and her children, is din cted by the author of the trust to 
lend, on B’s request, trust-property to B’b husband, G, on the security of his bond, 
C becomes insolvent, and B requests A to make the loan. A may refuse to make it, 


12, A trustee is bound to acquaiiit himself, as soon as possible, with 
Trustee to inform himself the nature and circumstances of the trust-property ; 
of btate of truat-property. to obtain, where necessary, a transfer of the trust- 
property to himself ; and (subject to the provisions of the instrument of 
trust) to get in trust-moneys invested on insutHcient or hazardous security. 

llliibi rations. 

(a.) The trust-property i.s a debt outstanding on personal security The instru- 
ment of trust gives the tiustee no disen'tionary power to leave the debt so out- 
standing. The trustee’s duty is to recovtu’ the debt without unnecessary delay. 

{h.') The trust-property is money in the hands of one of two co-trustees. No 
discretionary power is given by the instrument of trust. The other co-trustee must 
not allow the former to retain the money for a longer period that the circumstances 
of the case required. 

la A trustee is bound to maintain and defend all such suits, and (sub- 
Trustee to protect title to ject to the p)rovisions of the instrument of trust) 
hrugt-property, to take such other steps as, regard being had to 

the mature and amount or value of the trust-property, may be reasonably 
requisite for the preservation of the trust-property and the assertion or pro-* 
teotion of the title thereto. 
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The trust-property is immoveable property which has been given to the antbor 
of the trust by an unregistered instrument. Subject to the provisions of the Incliari 
Begistration Act, 1877, the trustee’s duty is to cause the instrumout to be registered. 

14. The trustee must not, for himself or another, set-up or aid any title 
Trustee not to set-up title to the trust-property adverse to the interest of the 

adverse to beneficiary. beneficiary. 

15. A trustee is bound to deal with the trust-property as carefully as a 

man of ordinary prudence would deal with such 
Care required from trustee, pj.Qpej.ty if it were his own; and, in the absence 

of a contract to the contrary, a trustee so dealing is not responsible for the 
loss, destruction, or deterioration of the trust-property. 

Illustrations. 

(a.) A, living in Oalcutta, is a trustee for B, living in Bombay. A remits trnst- 
funrls to B by bills drawn by a person of undoubted credit in favour of the trustee 
as such, and 'payable at Bombay. The bills are dishonoured. A is not bound to 
make good the loss. 

(b.) A, a trustee of leasehold property, directs the tenant to pay the rents on 
account of tbe trust to a banker, B, then in credit. The rents are accordingly paid 
to B, and A, leaves the money with B only till wanted. Before the money is drawn 
out. B becomes insolvent. A, having hid no reason to believe that B was in 
insolvent circumstances, is not bound to make good tbe loss. 

(c ) A, a trustee of two debts for B, releases one. and compounds the other, in 
good faith, and reasonably believing that it is for B’s interest to do so. A is not 
bound to make good any loss caused thereby to B. 

(d.) A, a trustee directed to sell the trust-property by auction, sells the same, 
but does not advertise the sale, and otherwise fails in reasonable diligence in inviting 
competition. A is bound to make good the loss caused thereby to the beneficiary, 
(e.) A, a trustee for B, in execution of bis trust, sells tbe trust-property, but 
from want of due diligence on his part fails to receive part of the purchase-money. 
A is hound to make good the loss thereby caused to B. 

(/.) A, a trustee for B of a policy of insurance, has funds in hand for payment 
of the premiums. A neglects to pay the premiums, and the policy is consequently 
forfeited. A is bound to m.ike good the loss to B. 

(g.) A bequeaths certain monies to B and 0 as trustees, and authorizes them to 
continue trust-moneys upon the personal security of a certain firm in which A had 
Iiimself iuve-t('d them. A dies, and a change takes place in the fii ra. B and G 
nmst not permit the monies to remain upon the personal security of the new firm. 

(h.) A, a trustee for B, allows the trust to be executed solely by his co-trustee, 
C. C misapplies the trust-property. A is personally answerable for the loss result- 
ing to B. 

16. Where the trust is created for the benefit t of several persons in 
Convemoii of perishable succession, and the trust-property is of a wasting 

property.^ nature or a future or reversionary interest, the 

trustee is bound, unless an intention to the contrary may be inferred from 
the instrument of trust, to convert the property into property of a perma- 
nent and immediately profitable character. 


IlluBtrations. 

(a ) A bequeaths to B all his property in trust for G during his life, and on bis 
death ior D, and on D’s death for B. A’s property consists of three leasehold 
houses and there is nothingin A’s will to show that he'intended the houses to he 
enjoyed m specie, B should sell the houses, apd invest the proceeds in accordance 
with hcction twenty. 

(5 ) A bequeaths to B his three leasehold houses in Calcutta and cill tbe furni- 
tfire theism m trust for C during his life, and on his death for D, and on D’s death 
for Here an intention that the houses and furniture should be enjoyed in specie 
appears clearly, and B should not sell tbemr .. ^ r 
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17. Where there are more benefic^ries than one, the trustee is bound 
Trustee to be impartial. be impartial, and must not execute the trust for 

^‘44x1 ot “ “““ 

Illustration. 

® B, ^ and is empowered to choose between several soeeified 

modes of investing the tin st property. A in good faith chooses one of tblt^ 
modes. The Couit will not interfere, although the result of the choice mav be 
to vary the relative rights of B, C, and D. ^ °® 

la Where the trust is crea,ted for the benefit of several persons in 
Trustee to prevent waste. succession, and one of them is in possession of the 

, , . , . trust-property, if he commits, or threatens to com- 

mit, any act which is destructive or permanently injurious thereto, the 
trustee is bound to take measures to prevent such act. 

19. A trustee is bound (a) to keep clear and accurate accounts of the 
Accounts and information. trust-property, and (&), at all reasonable times, at 

X - . . til® beneficiary, to furnish him with 

full and accurate information as to the amount and state of the trust- 
property. 

20. Where the trust-property consists of money, and cannot be applied 
Investment of trust-money, iniinediately or at an early date to the purposes of 

,. .. X • 1 . trust, the trustee is bound (subject to anv 

direction contained m the instrument of trust) to invest the money on the 
following securities, and on no others : •' 

(а) in promissoy notes, debentures, stock, or other securities of the 

Irelanr Kingdom of Great Britain 

(б) in bonds, debentures, and annuities charged by the Imperial Parlia- 
ment on the revenues of India ; 

_(c) in stock or debentures of, or shares in, Railway or other Oomnanipq 
for Indtaln C^undl°^ guaranteed by the Secretary of^ State 

(d) in debentures or other securities for money issued by, or on behalf 

ibiSL7n”Slh iM?" “• 

ProvJJprtb^Jff ?* immoveable property situate in British India: 

Provided that the property is not a leasehold for a term of years, and that 
the value of the property exceeds by one-third, or, if consisting of buildings, 
exceeds by one-half, the mortgage-money ; or s “ luniks, 

(/) on any other security expressly authorized by the instrument of 
irthis°beMf“^ prescribe 

7^®*",® 7 Competent to contract, and 

entitled in possession to receive the income of the trust-property for his life 

or or any greater estate, no investment on any security mentioned or re- 

Sg “ ^ ^® “^'^® m 

21. Nothing in section twenty shall apply to investments made before 

of land pledged this A^ct comes into force, or shall be deemed to 
XXvl^Mn. ^ *** Preclude an investment on a mortgage of immove- 

able property already pledged as security far an 




Aol? II] 


§m 


advance under the Land Improvement Act, 1871, or, in case the trust- 
Deposit ia Government money does not exceed, three thousand rupees, a 
Savings Bank. deposit thereof in a Government Savings Bank, 

22. Where a trustee directed to sell within a specified time extends 
Sale by trustee directed to such time, the burden of proving, as between hirn- 
sell within specified time. self and the beneficiary, that the latter is not 
prejudiced by the extension, lies upon the trustee, unless the extension has 
been authorized by a principal Civil Court of original jurisdiction. 

lllustraticm, 

k bequeaths property to B, directing him, with all convenient speed and with- 
in five years, to sell it, and apply the proceeds for the benefit of 0. In the exer- 
cise of reasonable discretioDj B postpones the sale for six years. The sale is not 
thereby rendered invalid, but C, alleging that he has been injured by the postpone- 
ment, institutes a suit against B to obtain compensation. In such suit the burden 
of proving that C has not been injuied lies on B. 


23. Where the trustee commits a breach of trust, he is liable to make 

laabilityforbreachofW. the loss which the trust-property Or the 

beneficiary has thereby sustained, unless the bene- 
ficiary has by fraud induced the trustee to commit the breach, or the bene- 
ficiary, being competent to contract, has himself, without coercion or undue 
influence having been brought to bear on him concurred in the breach, or 
subsequently acquiesced therein, with full knowledge of the facts of the case 
and of his rights as against the trustee. 

A trustee committing a breach of trust is not liable to pay interest ex- 
cept in the following cases : — 

{a) where he has actually received interest : 

{h) where the breach consists in unreasonable delay in paying trust- 
money to the beneficiary : 

(c) where the trustee ought to have received interest, but has not 
done so : 

{d) where he may be fairly presumed to have received interest. 

He is liable, in case (a), to account for the interest actually received, 
and, in cases (5), (c), and {d), to account for simple interest at the rate of six 
per cent, per annum, unless the Court otherwise directs. 

{e) Where the breach consists in failure to invest trust-money and to 
accumulate the interest or dividends thereon, he is liable to account for com- 
pound interest (with half-yearly rests) at the same rate. 

if) Where the breach consists in the employment of trust-property or 
the proceeds thereof in trade or business, he is liable to account, at the 
option of the beneficiary, either for compound interest (with half-yearly 
rests^ at the same rate, or for the nett profits made by such employment. 


jtUustrattonB, 


leaves trust-property outstanding, and it is conse- 
interest tb«#n^ ^ property lost, but he is not liable to pay 

nocrlSll ^ ^ house to B in trust to sell it and pay the proceeds to 0. I 

Snfltp? whereby the house is dete 

norated, and its market-price fa lls. B is answerable to C for the lost. 

unreasonable delay in investing trust-money in 

hable^to it to the beneficiary. The tiustee is 

naDI© to pa^ interest thereon for the period of the delay. 

mentioned in trustee is to invest trust-money in any of the securities 

mentioned m section twenty, clause (a), (&), (c), or (d). Instead of so doing, h^ 
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retains the money in his hands. He is liable, at the option of^ the beneficiary, to be 
chara:ecl either with tlie amount of the principal money and interest, or with the 
amount of such secniities as he niij^ht have purchased with the trust-money when 
the investment should have been made, and the intermediate dividends and inteiest 

thereon. , . . 

(e.) The instrument of trust directs the trustee to invest ttust^money either m 
anv of such securities or on mortgage of immoveable property. The trustee does 
neither. He is liable for the principal money and interest 

(/.) Tlie instrument of trust directs the trustee to invest trust-money in any of 
such secniities and to accumulate the dividends thereon. The trustee disregards 
the direction. lie is liable, at the option of the beneficiary, to be charged either 
with the amount of the principal money and compound interest, or with the amount 
of such secniities as he miglit have purcliased^ with the trust-money when tho 
investment should have been made, together with the amount of the acciiniulation 
which would have arisen flora a pioper investment of the intermediate dividends. 

(g ) Trust-property is invested in one of the securities mentioned in section 
twenty, clause (n), (b), (c), or (d) The trustee sells such security for some purpose 
not authorized by the terms of the instrument of trust. He is liable, at the option 
of the beneficiary, either to replace the security with the intermediate dividends 
and interest thereon, or to account for the proceeds of the sale with interest thereon. 

(h,) The trust-property consists of land. The trustee sells the land to a pur- 
chaser for a consideration without notice of the trust. The trustee is liable, at the 
option of the beneficiary, to purchase other land of equal value to be settled upon 
the like trust, or to be charged with the proceeds of the sale with interest. 


24. A trustee who is liable for a loss occasioned by a breach of trust 
_ . 1 X ^ ^ hi respect of one portion of the trust property 

No set-on allowed to trustee. / . m t • t i -tj. • t ♦ t i 

cannot sot-oii against ins liability a gain which has 
accrued to another portion of the trust-property through another and distinct 
breach of trust. 

Non-Habihty for predeces- 25. Where a trustee succeeds another, he is 

sor’s default. not, as such, liable for the acts or defaults of his 

predecessor. 

26. Subject to the provisions of sections thirteen and fifteen, one trustee 
Non-liability for co-irusteo’s is not, as such, liable for a breach of trust com- 
default. mitted by his co-trustee : 

Provided that, in the absence of an express declaration to t£e contrary 
in the instrument of trust, a trustee is so liable — 

{a) where he has delivered trust-property to his co-trustee without 
seeing to its proper application : 

lb) where he allows his co-trustee to receive trust-property and fails to 
make due enquiry as to the co-trustee's dealings therewith, or allows him to 
retain it longer than the circumstances of the case reasonably require : 

(g) where he becomes aware of a breach of trust committed or intended 
by his co-trustee, and eitlier actively conceals it or does not, within a reason- 
able time, take proper steps to protect the beneficiary’s interest. 

A co-trustee who joins in signing a receipt for trust-property, and proyes 
Joining: in receipt for con- that he lias not received the same, is not answer- 
fomity. ^ ^ reason of such signature only, iJss or 

misapplication of the property by his co-tri^tee. 

lllmtration. 

A beqiieaths certain property to B and C, and directs them to sell it and invest 
the proceeds for the benefit of D. B and 0 accordingly sell the property, and the 
purchase- money is received by B and retained in bis hands. C pays no attention 
to the for years, and then calls on B to make the investment. B is 

unabie to oo so, becomes insolvent, and the purchase- money is lost. Omavrbe 
compelled to make good the amount * - 


mtim. 
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27. Where co-trustees jointly commit a breach of trust, or where one 
Several liability of co- of tkem by his neglect enables the other to commit 

trustees. a breach of trust, each is liable to the beneficiary 

for the whole of the loss occasioned by such breach. 

But as between the trustees themselves, if one be less guilty than 
Contribution as between co- another, and. has had to refund the loss, the former 
trustees, may compel the latter, or his legal representative 

to the extent of the assets he had received, to make good such loss ; and if 
all be equally guilty, any one or more of the trustees who has had to refund 
the loss may compel the others to contribute. 

Nothing in this section shall be deemed to authorize a trustee who has 
been guilty of fraud to institute a suit to compel contribution. 

28. When any beneficiary’s interest becomes vested in another person, 
Non-liability of trustee pay- and the trustee, not having notice of the vesting, 

ing without notice of transfer pays or delivers trust-property to the person, who 
“by beneficiary, would have been entitled thereto in the absence of 

:such vesting, the trustee is not liable for the property so paid or delivered. 

29. When the beneficiary’s interest is forfeited or awarded by legal 

Ti adjudication to Government, the trustee is bound 

beneficiary’s interest is for- to hold the trust-property to the extent of such 
felted to Government. interest for the benefit of such person in such 

manner as the Government may direct in this behalf. 

30. Bubject to the provisions of the instrument of trust and of sections 

twenty-three and twenty-six, trustees shall be re- 
Indemmty of trustees, gpectively chargeable only for such moneys, stocks, 

funds, and securities as they respectively actually receive, and shall not be 
-answerable tbe one for the other of them, nor for any banker, broker, or 
other person in whose hands any trust-property may be placed, nor for the 
insufiiciency or deficiency of any stocks, funds, or securities, nor otherwise 
for involuntary losses. 



Of the Bights and Powers op Trustees. 


A trustee is entitled to have in his possession the instrument of 
•r*. , ^ j trust and all the documents of title (if any') 

R^httotillo-doed. relating solely to the trust-property. 

32. Every trustee may reimburse himself, or pay or discharge out of 
Right to reimbursement of the trust-property, all expenses properly incurred 
expenses, in or about the execution of the trust, or the 

realization, preservation, or benefit of the trust-property, or the protection 
or support of the beneficiary. 

If he pays such expenses out of his own pocket, he has a first charge 
lauKJn the trust-property for such expenses and interest thereon ; but such 
obfe^ge (unless the expenses have been incurred with the sanction of a 
Civil Court of original jurisdiction) shall be enforced only by 
prohibitii^ any disposition of the trust-property without previous payment 
of such expfe^es and interest. 

If the trus# property fail, the trustee is entitled to recover from the 
beneficiary personally on whose behalf he acted, and at whose request, ex- 
pressed or implied, he made the payment, the amount of such expenses. 

Where a trustee has, by mistake, made an over-payment to the bene- 
Rigbt to be recouped for ficiary, he may reimburse the trust-property out of 
eiToneoiH over-payment. the beneficiary’s interest. If such interest fail, 
the trustee is entitled to recover from the beneficiary personally the amount 
of such over-payment. 

68 E 




1 4 . 1 , o +fnqtee wlio bas gained an advantage from a 

33. A person other iiTdemnify the trustee to the 

Eight to mdemnity from , j amount actually received by such 

btead^ -h- ^ is a beneficiary, the trustee has a 

charge on his interest for deemed to entitle a trustee to be in- 

Nothing in this section shall be , “ ^ f trust, been guilty of fraud. 

Eight to apply to Court for ? opinion, advice, or direction on any prepnt 
opinfon iu management of Its opm > management or admims- 

tUproperty. Xr th^nu^^^^^^ of detail, difficulty, or 

r "iSS°sL. 

£S o<” th. » 1“ 

in good !.m 

Krt .. h J. d^«g.d hi. dnty „ .n.h 

“ ** “ 

tion of the Court to which it is made. oomnleted he is entitled 

35. When the duties of a trustee, as ®uc adminirtration of the 

Eight to settlement of ao- ^.p® pgrty examined and settled ; and, ^lere 

rt“.g i. d«. to the wSITnndJ- th. t™t » « «h„o,ledg».nt » 

writing to that effect. ,.onferred by this Act and by 

36. In addition to the powers t und subject to the restric- 

0 . “ .n.i in.trn»ent, .nd 

trustee. Mons C* ,"1. may do all acts which are 

to the provisions of section seventeen, a ^ pr benefit of the trust- 

melee in the 18(1?”^!. for th. 

of land as defined in the ^And Imp ^ jri possession. ^ , 

purposes of that Act, he deemed to he a P.^.^ p{ original 

Except with the permission ^ ^Xeerty for a term exceedmg 

jurisdiction, no ^ of^eLcuting^the lease, nor without reserving 

twenty-one years from the date ot ® 

the best yearly rent that can he reason y trust-property, he may 

37. Where the trustee is empowered o se y or not, and 

p„., „ fo »d SU^ “”.U i'tns 1.; pnhlie «nf n “ 
SSlSnSS-"" 'pS« »«lr.et. .»d »*“ “r 

»,er.l time., nnles. the iintmment of ^ romonnhle .Upn- 

38. The trustee making any such sale y evidence of title, or 

Eower to sell under special conditions of sale or contract 

otherwise, “ ^ ®?“X° operty or any part 
for sale, as he thinks fit ; and ^ ^ auctio^ a.nd rescind or 

Power to tay-in and re-sell. “^y contract for sale, and re-sell .*^'® 

eo hough, ih. fo w3o.J 

responsible to the beneficiary for any loss occasioned ther J 
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Power to convey. 


Where a trustee is directed to sell trust-property or to invest trust- 
Time allowed for sellinf^ money in the purchase of property, he may 
trust-property. exercise a reasonable discretion as to the time of 

ejffecting the sale or purchase. 

IIlustraHons. 

(a.) A bequeaths property to B, directing him to sell it with all convenient 
speed and pay the proceeds to G. This does not render an immediate sale impera'- 
tive. 

(6.) A bequeaths property to B, directing him to sell it at such time and in such 
manner as he shall think fit and invest the proceeds for the benefit of 0. This does 
not authorize B, as between him and 0, to postpone the sale to an indefinite period, 

39. For the purpose of completing any such sale, the trustee shall have 
power to convey or otherwise dispose of the pro- 
perty sold in such manner as may be necessary. 

40. A trustee may, at his discretion, call in any trust-property invested 

, ... in any security, and invest the same on any of the 

securities mentioned or referred to m section 
twenty, and from time to time vary any such investments for others of the 
same nature : 

Provided that, where there is a person competent to contract, and 
entitled at the time to receive the income of the trust-property for his life, or 
for any greater estate, no such change of investment shall be made without 
his consent in writing. 

41. Where any property is held by a trustee in trust for a minor, such 
Power to apply property trustee may, at ilis discretion, pay to the guardians 

of minors, &c., for their main- (if any) of such minor, or otherwise apply for or 
tonance, &c. towards his maintenance or education or advance- 

ment in life, or the reasonable expenses of his religious 'worship, marriage, 
or funeral, the whole or any part of the income to which he may be entitled 
in respect of such property ; and such trustee sliall accumulate all the residue 
of such income by way of compound interest, by investing the same and the 
resulting income thereof from time to time in any of the securities men- 
tioned or referred to in section twenty, for the benefit of the peison who 
shall ultimately become entitled to the property from which such accumula- 
tions have arisen : Provided that such trustee may, at any time, if he thinks 
fit, apply the whole or any part of such accumulations as if the same wei'e 
part of the income arising in the then current year. 

Where the income of the trust-property is insufficient for the minoris 
maintenance or education or advancement in life, or the reasonable expenses 
of his religious worship, marriage, or funeral, the trustee may, with the per- 
mission of a principal Civil Court of original jurisdiction, but not otherwise, 
apply the whole or any part of such property for or towards such mainten- 
ance, education, advancement, or expenses. 

Nothing in this section shall be deemed to affect the provision of any 
local law for the time being in force relating to the persons and proj^erty of 
minbrs. 

42. Any trustees or trustee may give a receipt in writing for any 

„ . . . , money, securities, or other moveable property 

ower 0 give receip . payable, transferable, or deliverable to them or 
him by reason, or in the exercise, of any trust or power ; and, in the absence 
of fraud, such receipt shall discharge the person paying, transferring, or 
delivering the same therefrom, and from seeing to the application thereof| 
or being accountable for any loss or misapplication thereof. 
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43_ Two or more trustees acting together 

Power to oomponnd, &o, i£ and f "^anv debt or for any pro- 

(„) accept any composition or any security y 

W time for payment f arbitration, or otherwise 

fc] f^rolse, compound, , and^ 

agreeSZ Laments of ^ for any loss 

things as to them seem ex^edm trustees acting 

““^the powerconf erred by%his instrument of 

This section applies oniy 

46 . WU.„ t..«e », o. 

““•■ »sl‘rtSX 

OHAPTBB. V. 

Op the Disabilities of Teustees. 

46. A «« *60 .-p« ss:^ r 

.SSiS- ”4S“yS?«‘?) »* • 

liciary is competent to oontrac , 

power in the instrument ot trust. ^ a 

47. A trustee cannot delegate his office ^ j^ss (a) the instru- 

co-trustee or to a strant,e , delegation is 

Trustee eaunot delegate. ddcStL is necessary, or {d) the 

in the regular course of business, (c)^ consents to the delegation, 
beneficiary, being competent to contra , to do an act 

MxpJarMtim.-The appointment f j^^t discretion, is not a delega- 
roerely ministerial, and involving no independen 
tion within the meaning of this section. 

Jlludrations, xeouted 

„ A b.,...*. 0..M. p»Pf j « f,“5 ?,r£»:b™C 
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(h.) A is a trustee of certain property with power to self the sarae. A may 

employ an auctioneer to effect the sale. > • l l ^ n t i lu 

(c.) A bequeaths to B fifty bouses let at monthly rents m trust to collect to the 
rents and pay them to 0. B may employ a proper person to collect these rents. 

48 When there are more trustees than one, all must join in the execu- 
Co4rustees cannot act tion of the trust, except where the instrument of 

singly. trust otherwise provides. 

49 Where a discretionary power conferred on a trustee is not excer- 
Control of discretionary cised reasonably and in good faith, such power m 

power. he controlled by a principal Oivil Court of original 

jurisdiction, 

50. In the absence of express direction to the contrary contained in 

Trustee may not charge the instrument of trust or of a contract to the con- 
fer services. trary entered into with the beneficiary or the Court 

at the time of accepting the trust, a trustee has no right to remuneration for 
his trouble, skill, and loss of time in executing the trust. 

Nothing in this section applies to any Otidcial Trustee, Administrafcor- 
Oeneral, Public Curator, or person holding a certificate of administration. 

51. ’ A trustee may not use or deal with the trust-property, for his own 
Trustee may not use trust- profit or for any other purpose unconnected with 

property for his own profit. the trust. 

52. No trustee whose duty it is to sell trust-property, and no agent 
Trustee for sale or his agent employed by such trustee for the purpose of the 

may not buy. sale, may, directly or indirectly, buy the same or 

any interest therein, on his own account or as agent for a third person. 

53. No trustee, and no person who has recently ceased to be a, trustee, 

Trustee may not buy be- without the permission of a principal Civil 

noflciary’s interest without Court of original ^jurisdiction, buy or become mort- 
permission. gs-gee or lessee of the trust-property or any part 

thereof ; and such permission shall not be given unless the proposed purchase, 
mortgag(‘, or lease is manifestly for the advantage of the beneficiary. 

And no trustee whose duty it is to buy or to obtain a mortgage or lease 
of particular property for the beneficiary may buy 
it, or any part thereof, or obtain a mortgage or 
lease of it, or any part thereof, for himself. 

54. A trustee or co- trustee whose duty it is to invest trust-money on 
Co-trustoos may not lend mortgage or personal security must not invest it 

to ono of themselves. Oil a mortgage by, or on the personal security of, 

himself or one of his co-trustees. 


Trustee for purchase. 


CHAPTER YI. 

Of the Rights and Liabilities of the Beneficiary. 

55. The beneficiary has, subject to the provisions of the instrument of 
Eight to rents and pro- trust, a right to the rents and profits of the trust- 

fits. property. 

56. The beneficiary is entitled to have the intention of the author of the 

Right to specific execu- trust specifically executed to the extent of the bene- 

tion. ficiary’s interest ; 

and, where there is only one beneficiary and he is competent to contract, 
Right to transfer of pos- or where there are sevei^al beneficiaries and they 
session. are competent to contract and all of one mind, he 

or they may require the trustee to transfer the trust-property to him or 
them, or to such person as he or they may direct. 
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*Wheu property has been transferred or bequeathed for the benefit of 
a married woman, so that she shall not have power to deprive herself of her 
beneficial interest, nothing in the second clause of this section applies to 
such property during her marriage. 

Illustrations, 


(d.) Certain Government-securities are given to trustees upon" trust to accumu- 
late the intei’est until A attains the age of 24, and then to transfer the gioss amount 
to him. A, on attaining majority, ma3% as the person exclusively interested in the 
trust-property, require the trustees to transfer it immediately to him. 

(Jb,) A bequeaths Rs 10,000 to trustees upon tuist to purchase an annuity for 
B, who has attained his majority, and is otheiwis© competent to contract. B may 
claim the Rs. 10,000, 

(c.) A transfers certain property to B, and directs him to sell or invest it for 
the benefit of C, who is competent to contiact. C may elect to take the property 
in its oiiginal ohaiaoter. 

57* The beneficiary has a right, as against the trustee and all persons 
Eight to inspect and take claiming under him with notice of the trust, to 
copies of instrument of inspect and take copies of the instrument of trust, 
trust, accounts, &c. documents of i itle relating solely to the trust- 

property, the accounts of the trust-property, and the vouchers if any) by 
which they are supported, and the cases submitted and opinions taken by 
the trustee for his guidance in the discharge of his duty. 

58. The beneficiary, if competent to contract, may transfer his interest 
Right to transfer benefi- but subject to the law for the time being in force 
cial interest. as to the circumstances and extent in and to 

which he may dispose of such interest : 

Provided that when property is transferred or bequeathed for the benefit 
of a married woman, so that she shall not have power to deprive herself of 
her beneficial interest, nothing in this section, shall authorize her to transfer 
such interest during her marriage. 


59. Where no trustees are appointed, or all the trustees die, disclaim, or 
Bight to sue for execution are discharged, or where, for any other reason, the 

of trust. execution of a trust by the trustee is or becomes 

impracticable, the beneficiary may institute a suit for the execution of the 
trust, and the trust shall, so far as may be possible, be executed by the Court 
until the appointment of a trustee or new trustee. 

60. The beneficiary has a right (subject to the provisions of the instru- 

^ ^ ^ ment of trust) that the trust-property shall be 

Right to proper trustees. , . ^ ^ 

properly protected and held and administered by 

proper persons and by a proper number of such persons. 

Explanation I , — The following are not proper persons within the mean- 
ing of this section : — 


A person domiciled abroad : an alien enemy : a person having an inter- 
est inconsistent ’with that of the beneficiary : a person in insolvent circum- 
stances ; and, unless the personal law of the beneficiary allows otlierv\ ise, a 
married woman and a minor. 

Explanation II , — When the administration of the trust involves the 
receipt and custody of money, the number of trustees should be two at least. 


Illustrahons, 


(a) A, one of several beneficiaries, proves that B, the trustee, has impropeily 
disposed of part of the ti ust-propertj, or that the piopeity is in danger fiom B’s 
being in insolvent cireuiUHtances. or that he is incapacitated from acting as trustee- 
A may obtain a receiver of the tiust-piopeity. 
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(5 ) A beqtieatlis cerfaiti Jewels to B in trust for C. B dies during A’s life- 
time ; then A dies. C is entitled to have the property conveyed to a trustee fot 
him. 

(r.) A conveys certain property to four trustees in trust for B. Three of the 
trustees die. B may institute a suit to have three new trustees appointed in the 
place of the deceased trustees. 

(r/.) A conveys certain property to three trustees in tiust for B. AH the 
tiustees disclaim. B may institute a suit to have three trustees appointed in place 
of the tiustees so disclaiming 

(c.) A, a trustee for B, refuses to act, or goes to reside permanently out of 
Biitisli India, or is declared an insolvent, or compounds with his creditors, or suffers 
a co-trustee to commit a breach of trust. B may institute a suit to have A removed 
and a new trustee appointed in his room. 

61. The beneficiary has a right that his trustee shall be compelled to 
Right to compel to any act perform any particular act of his duty as such, 
uf duty. and restrained from committing any contemplated 

or probable breach of trust. 

Illustrations, 


(n.) A contracts with B to pay him monthly Rs. 100 for the benefit of C. B 
writes and signs a letter declaiing that he will hold in trust for C the money so to 
he paid, A fails to pay the money in aecoi dance with his contract. C may compel 
B on a pioper indemnity to allow U to sue on the contract in B’s name. 

{h) Aistiusteeof certain land, with a power to sell the same and pay the 
proceeds to B and 0 equally. A is about to make an improvident sale of ihe land. 
B may sue on behalf of himself and 0 for an injunction to restrain A from making 
the sale. 


62. Where a trustee has wrongfully bought trust-property, the bene- 
Wrongful purchase by ficiary has a right to have the property declared 

trustee. subject to the trust or re-traiisferred by the trustee, 

if it remains in his hands unsold, or, if it has been bought from him by any 
person with notice of the trust, by such person. But in such case the bene- 
ficiary must repay the purchase-money paid by the trustee, with interest, 
and such other expenses (if any) as he has properly incurred in the preser- 
vation of the property ; and the trustee or purchaser must (a) account for 
the nett profits of the property, {h) be charged with an occupation-rent, if 
he has been in actual possession of the property, and (c) allow the bene- 
ficiary to deduct a proportionate part of the purchase-money if the property 
has been deteriorated by the acts or omissions of the trustee or purchaser, 
Nothing in this section- ~ 

(a) impairs the rights of lessees and others who, before the institution 
of a suit to have the property declared subject to the trust or re-transferrecl, 
have contracted in good faith with the trustee or purchaser ; or 

(h) entitles the beneficiary to have the property declared subject to the 
trust or re-transferred where he, being competent to contract, has himself, 
without coercion or undue influence having been brought to bear on him, 
ratified the sale to the trustee with full knowledge of the facts of the case 
•and of his rights as against the trustee. 

63. Where trust property comes into the hands of a third person in- 
Tollowing trust property— consistently with the trust, the beneficiary may 

require him to admit formally, or may institute a 
suit for a declaration, that the property is com- 
prised ill the trust. 

Where the trustee has disposed of trust-property, and the money or 
other property which he has received therefor can 
be traced in Ms hands, or the hands of his legal 


into the hands 
persons j 


of Ihird 


into that into which it has 
been converted. 
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own money, partly f le trust-money so misemployed. 
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notice on the part of intervenin trust-property with 

66. Where the trustee .^^fieiary is entitled to a charge on 

Bight in case of blended amount due to him. 
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again-ot the claims of 0. breach of trust committed by B. 
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68. Where one of several heneficiaries- 
, breaeti ol trust* x 

l^a) joins in commitemg breach of trust, or 


Liability of benefiewy join- 
in broach of trust. 
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(h) knowingly obtain^ any advantage therefrom, without the consent of 
the other beneficiaries, or 

(c) becomes aware of a breach of trust committed or intended to be 
committed, and either actually conceals it, or does not, within a reasonable 
time, take proper steps to protect the interests of the other beneficiaries, or 

(d) has deceived the trustee, and thereby induced him to commit a breach 
of trust, 

the other beneficiaries are entitled to have all liis beneficial interest 
impounded as against him and all who claim under him (otherwise than as 
transferees for consideration without notice of the breach) until the loss 
caused by the breach has been compensated. 

When property has been transferred or bequeathed for the benefit of 
a married woman, so that she shall not have power to deprive herself of her 
beneficial interest, nothing in this section applies to such property during 
her marriaga 

69. Every person to whom a beneficiary transfers his interest has the 
Ricchts and liabilities of rights, and is sul>iect to the liabilities, of the 
foeneiioiary’s transferee. beneficiaiy in respect of such interest at the date 

of the transfer. 


OHAPTEB YII. 


Op VACATiisra the Office op Trustee. 


Office how vacated. 


70. The office of a trustee is vacated by his 
death or by his discharge from his ofiice. 

. . X . 71. A trustee may be discharged from his 

Discharge of trustee. ^ 

(a) by the extinction of the trust ; 

(h) by the completion of his duties under the trust ; 

(c) by such means as may be prescribed by the insirument of trust ; 

(d) by appointment under this Act of a new trustee in his place ; 

(e) by consent of himself and the beneficiary, or, where there are more 
beneficiaries than one, all the beneficiaries being competent to contract, or 

(/) Court to which a petition for his discharge is presented under 

this Act. 


72. Notwithstanding the provisions of section eleven, every trustee may 
Petition to be discharged apply by petition^ to a principal Civil Cotirt of 

from trust. original jurisdiction to be discharged from his 

office ; and if the Court finds that there is sufficient reason for such discharge, 
it may discharge him accordingly, and direct his costs to be paid out of the 
trust-property. But where there is no such reason, the Court shall not dis 
charge him, unless a proper person can be found to take his place. 

73. Whenever any person appointed a trustee disclaims, or any trustee, 
Appointment of new trus- either original or substituted, dies, or is, for a 

tees on death, &c. continuous period of six months, absent from 

British India, or leaves British India for the purpose of residing abroad, or 
is declared an insolvent, or desires to be discharged from the trust, or refuses 
or becomes, in the opinion of a principal Civil Court of original jurisdiction, 
unfit or personally incapable to act in the trust, or accepts an inconsistent 
trust, a new trustee may be appointed in his place by — 

(a) the person nominated for that purpose by the instrument of trust 
(if any), or 
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(c) when the fuifilment of its purpose becomes impossible by destruction 
of tbe trust-property or otherwise ; or 

(d) when the trust, being revocable, is expressly revoked. 

- ^ , 78. A trust created by will may be revoked 

Revocation of trust. . , t £ l-l j. i. ± 

at the pleasure of the testator. 

A trust otherwise created can be revoked only — 

(a) where all the beneficiaries are competent to contract — by their 
consent ; 

(b) where the trust has been declared by a non testamentary instrument 
or by word of mouth — in exercise of a power of revocation expressly reserved 
to the author of the trust ; or 

(c) where the trust is for the payment of the debts of the author of the 
trust, and has not been communicated to the creditors — at the pleasure of 
the author of the trust. 


Illustration. 

A conveys propeity to B in trust to sell the same, and pay, out of the proceeds, 
the claims of A’s eieilitois. A I’eserves no power of revocation. If no commnnica- 
tion has been made to the creditois, A may reioke the trust. But if the creditors 
are parties to the arrangement, tbe trust cannot be revoked without their consent. 

Revocation not to defeat 79. No trust can be revoked by the author of 

what trustees have duly the trust SO as to defeat or prejudice what the 
trustees may have duly done in execution of the 
trust. 


CHAPTER IX. 

Of certain Obligations in the Nature of Trusts. 

Where obligation in nature 80. An obligation in the nature of a trust IS 

of trust is created. created in the following cases. 

81. Where the owner of property transfers or bequeaths it, and it cannot 
Where it does not appoir be inferred, consistently with the attendant cir- 

thit transferor intended to cumstances, that he intended to dispose of the 
dispose of benefiehl interest, beneficial interest therein, the transferee or legatee 
must hold such property for the benefit of the owner or his legal representa- 
tive, 

llhiUraiions. 

(a.) A coiive.ys land to B without consideration, and declares no trust of my 
part. It cannot, consistent!}' with the ciicumstances under which the transfer is 
made, be inferred that A intended to transfer the beneficial interest in the land, B 
holds the land for the benefit of A 

(5 ) A conveys to B two fields, Y and Z, and declares a trust of Y, but says 
nothing about Z. It cannot, consistently with the circumstances under which the 
transfer is maile, be infeued that A intended to transfer the beneficial interest in 
Z. B holds Z for the benefit of A 

(c.) A transfers certain stock belonging to him into tbe joint names of himself 
and B. Tt cannot, consistcDtly with the circumstances under which the transfer is 
made, bo inferred that A intended to transfer the beneficial interest in the stock 
during his life. A and B hold the stock for the benefit of A during his life. 

(d.) A makes a gift of certain land to his wife B. She takes the beneficial 
interest in the land free from any trust in favour of A, for it may be inferred from 
the circumstances that the gift Wtis for B’s benefit. 

82. Where property is tiaiisf erred to one person for a consideration paid 
Transfer to one for con- or provided by another person, and it appears 

sideration paid by another, that such other person did not intend to pay ox 
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provide sucli consideration for the benefit of the transferee, the transferee 
must hold the property for the benefit of the person paying or providing the 
consideration. 

Nothing in this section shall be deemed to affect the Code of Civil Pro- 
cedure, section 317, or Act No. XL of 1859 {to improve the laiv relating to 
sales of land for arrears of revenue in the Lower Provinces under the Bengal 
Presidencg), section 36. 

83. Where a trust is incapable of being executed, or where the trust 
Trust incapable of oxeou- i® completely executed without exhausting the 
tion or executed without trust-property, the trustee, in the absence of a 
exhausting trust-property. direction to the contrary, must hold the trust-pro- 
perty, or so much thereof as is unexhausted, for the benefit of the author 
of the trust or his legal representative. 

Illustrations. 


(<7.) A conveys certain land to B — 

“ upon trust, ” and no trust is declared ; or 

‘*upon trust to be thereafter declared, ” and no such declaration is ever made ; or 
upon trusts that are too vagne to be executed ; or 
upon trusts that become incapable of tahing effect ; or 
“ in trust for C, and C renounces his interest under the trust. 

In each of these cases B hold< the land for the benefit of A. 

(?;.) A transfers Rs. 10,000 in the four per cents, to D. in trust to pay the 
interest annually accruing due to 0 for her life. A dies. Then 0 dies. B holds 
the fund for the benefit of A’& legal represent itive. 

(c.) A conveys land to B upon trust to sell it, and apply one moiety of the 
proceeds for certain charitable purposes, and tlie other for the maintenance of the 
worship of an idol. B sells the land, hut the ch.iritable purposes wholl}" fail, and 
the maintenance of the worship docs not exhaust the second moiety of the proceeds. 
B holds the first moiety and the part unapplied of the second moiety for the benefit 
of A or his legal representative. 

(d) A bequeaths Rs. 10,000 to B, to be laid out in buying land to be conveyed 
for purposes which either wholly or partially fail to take effect. B holds for the 
benefit of A’s legal representative the undisposed of inteiest in the money or land 
if purchased. 


84. Where the owner of property transfers it to another for an illegal 
„ « - M, , purpose, and such purpose is not carried into 

ans er or i ega purpos©. execution, or the transferor is not as guilty as the 
transferee, or the effect of permitting the transferee to yetain the property 
might be to defeat the provisions of any law, the transferee must hold the 
property for the benefit of the transferor. 


85. Where a testator bequeaths certain property upon trust, and the 
Boquost for illegal pur- purpose of the trust appears on the face of tho 
will to be unlawful, or during the testator’s life- 
time the legatee agrees with him to apply the property for an unlawful 
purpose, the legatee must hold the property for the benefit of the testator’s 
legal representative. 

Where property is bequeathed, and the revocation of the bequest is 
Bequest of which reTo- prevented l.y coercion, the legatee must hold the 
cation is prevented by coer- property for the benefit of the testator’s legal 
cion. representative. 


86. Where property is transferred in pursuance of a contract which is 
^Transfer pur'iuant to res- liable to rescission or induced by fraud or mistake, 
oindable contract. -tJje transferee must, on receiving notice to that 

effect, hold the property for the benefit of the transferor sul>ject to repayment 
by tho latter of the consideration actually paid. 


TOliSIS. 


049 


/ 


A0® 11.] 


87 . Where a debtor becomes the executor or other legal representative 
Debtor becomiag creditor’s of his creditor, he must hold the debt for the 

representative. benefit of the persons interested therein. 

88. Where a trustee, executor, partner, agent, director of a company, 
Advantage gained by fidn- legal adviser, or other person bound in a fiduciary 

ciary. , character to protect the interests of another person 

by availing himself of his character, gains for himself any pecuniary advan- 
tage, or where any person so bound enters into any dealings under circum- 
stances in which his own interests are, or may be, adverse to those of such 
other person, and thereby gains for himself a pecuniary advantage, he must 
hold for the benefit of such other person the advantage so gained. 

llhstrations. 

(a.) A, an executor, buys at an undervalue from B, a legatee, his claim under 
the will. B is ignorant of the value of the bequest. A must hold for the benefit 
of B the difference between the price and value. 

(i/.) A, a trustee, uses the trust-property for the purpose of his own business. 
A holds for the benefit of bis beneficiary the profits arising from such user. 

(e,) A, a trustee, retireb from his trust in consideration of his successor paying 
him a sum of money. A holds such money for the benefit of his beneficiary, 

(d.) A, a pxrtner, buys land in his own name with funds belonging to the part- 
nership. A holds such land for the benefit of the partnership. 

(e.) A, a partner, employed on behalf of himself and his co-partners in negotiat- 
ing the terms of a lease, clandestinely stipulates with the lessor for payment to him- 
self of a lakh of rupees. A holds the lakh for the benefit of the partnership. 

(/. ) A and B are partners. A dies. B, instead of winding up the affairs of 
the partnership, retains all the assets in the business. B must account to A^s legal 
repi'esent'itive for the profits arising from A’s share of tho capital. 

(< 7 .) A, an agent employed to obtain a lease for B, obtains the lease for himself. 
A holds the lease for the benefit of B. 

(7i.) A, a guardian, buys up for himself incumbrances on his ward B’s estate at 
an undervalue. A holds for the benefit of B the incumbrances so bought, and can 
only charge him with what he has actually paid. 

89 . Where, by the exercise of undue influence, any advantage is gained 
Advautaao gained by ox- in derogation of the iuieiesis of another, the 

orcise of uudao mtluonco. person gaining such advantage without consider- 
ation, or with notice that such influence has been exercised, must hold the 
advantage for the benefit of the peison whose interests have been so pre- 
judiced. 

90 . Where a tenant for life, co-owner, mortgagee, or other qualified 
Advantage gained by qua- owner of any property, by availing himself of his 

lified owner. position as such, gains an advantage in derogation 

of the rights of the other persons interested in the property, or w'here any 
such owner, as representing all peisoiis interested in such property, gains any 
advantage, he must hold, for the benefit of all persons so interested, the 
advantage so gained, but subject to repayment by such persons of their due 
share of the expenses properly incurred, and to an indemnity by the same 
persons against liabilities properly contracted, in gaining such advantage. 


lllustratiom, 

(a,) A, the tenunt for life of leasehold property, renews the lease in his own 
name and for his own benefit. A holds the renewed lease for the benefit of all 
those interested in the old lease, 

(A) A village belongs to a Ilinclu family. A, one of its members, pays 
nazrana to (Tovernment, and thereby procures his name to he (mtered as the inamdar 
of the village. A holds the village for the benefit of himself and the other 
members. 
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(c.) A mortgages land to B, who enters into possession. B allows the Govern- 
ment revenue to fall into arrear with a view to the land being put up for sale and 
his becoming himself the purchaser of it. The land is accordingly sold to B, 
Subject to the repayment of the amount due on the mortgage and of his expenses 
properly incurred as mortgagee, B holds the land for the benefit of A. 

91. Where a person acquires property with notice that another person 
Property acquired with has entered into an existing contract affecting that 

notice of existing contract. property, of which specific performance could be 
enforced, the former must hold the property for the benefit of the latter to 
the extent necessary to give effect to the contract. 

92. Where a person contracts to buy property to be held on trust for 
Purchase by person con- certain beneficiaries, and buys the property accord* 

tracting to buy property to ingly, he must hold the property for their benefit 
be held on trust. extent necessary to give effect to the con- 

tract. 

93. Where creditors compound the debts due to them, and one of such 
Advantage secretly gained creditors, by a secret arrangement with the debtor, 

by one of several compound- gains an undue advantage over his co-creditors, he 
ing creditors. must hold for the benefit of such creditors the 

advantage so gained. 

94. In any case not coming within the scope of any of the preceding 
Constructive t usts in cases sections, where there is no trust, but the persoii 

not expressly provided for. having possession of property has not the wliole 
beneficial interest therein, he must hold the property for the benefit of the 
persons having such interest, or the residue thereof (as the case may be}, to 
the extent necessary to satisfy their just demands. 

niustTaiiom. 

(a) A, an executor, diatributes the assets of his testator B to the legatees 
without having paid the whole of B’s debts. The legatees bold for the benefit of 
B’s ert'flitora, to the extent necessary to satisfy their just demands, the assets so 
distributed. 

(b,) A by mistake assumes the character of a trustee for B, and under colour of 
the trust receives certain money. B may compel him to account for sucfi moneys. 

(c.) A makes a gift of a lakh of rupees to B, reserving to himself, with B’s 
assent, power to revoke at pleasure the gift as to Rs, 10,000. The gift is void as 
to Rs. lOjOOO, and B hoid-^ that sum for the benefit of A. 

95. The person holding property in accordance with any of the preced* 
ObIigor’& duties, liabilities, ing sections of this chapter must, SO far as may 

and disabilities. he, perform the same duties, and is subject, so far 

as may be, to the same liabilities and disabilities, as if he were a trustee of 
the property for the person for whose benefit he holds it : 

Provided that (a) where he rightfully cultivates the property, or employs 
it in trade or business, he is entitled to reasonable remuneration for his 
trouble, skill, and loss of time in such cultivation or employment ; and (/>) 
where he holds the property by virtue of a contract with the person for 
whose benefit he holds it, or witli any one through whom such person claims, 
he may, without the permission of the Court, buy or become lessee or mort- 
gagee of the property or any part thereof. 

96. Kothing contained in this chapter shall impair the rights of trans- 
Saving of rights of bond ferees in good faith for consideration, or create an 

fids purohasom. obligation in evasion of any law for the time being 

hx force. 
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THE TRANSFER OF PROPERTY ACT, 

NO. IV. OF 1882. 


Received the G.-G-.’s Assent on the 17th February 1882. 

An Act to amend the law relating to the Transfer of Property by act 

of Parties, 

Whereas ifc is expedient to define and amend certain parts of tlie law 
relating to the transfer of property by act of 
parties ; It is hereby enacted as follows : — 


Preamble. 


CHAPTER I, 
Preliminary. 


?^liort title. 


‘ The Transfer of 


1 . This Act may be called 
Property Act, 1882 
^ It shall come into force on the first day of 

Commencement. July 1882 * 

It extends in the first instance to the whole of British India except the 
territories respectively administered by the G-over- 
nor of Bombay in Council, the Lieutenant-Governor 
of Panjab, and the Chief Commissioner of British Burma 

But any of the said Local Government may, from time to time, by 
notification in the local official Gazette, extend this Act to the whole or any 
specified part of the territories under its administration. 

And any Local Government may, with the previous sanction of the 
Governor-General in Council, from time to time, by notification in the local 
Gazette, exempt, either retrospectively or prospectively, throughout the 
whole or any part of the territories administered by such Local Government, 
the members of any race, sect, tribe, or class from all or any of the following 
provisions, namely, sections forty-one, fifty four, paragraphs two and three, 
fifty-nine, sixty-nine, one hundred and seven, and one hundred and twenty- 
three. 

2. In the territories to which this Act extends for the time being 
« 1 f enactments specified in the schedule hereto 

Repeal Acts. ^ annexed shall be repealed to the extent therein 

mentioned. But nothing herein contained shall be deemed to affect — 

{a) the provisions of any enactment not here^ 
by expressed repealed : 

{h) any terms or incidents of any contract or constitution of property 
which are consistent with the px’o visions of this Act, and are allowed by the 
law for the time being in force : 

(f ) any right or liability arising out of a legal relation constituted before 
this Act comes into force, or any relief in respect of any such right or 
liability : or, 

{d) save as provided by section fifty-seven, and chapter four of this Act, 
any transfer by operation of law, or by, or in execution of, a decree or order 
of a Court of competent jurisdiction : and nothing in the second chapter of 
fliia Act shall b© deemed to affect any rule of Hindu, Muhammadan, or 
Buddhist law. 


Saving of certain, enact- 
ments, incident, rights, 
liabilities, &c 
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a I. tU. Act. .tie. “”"'“8 

“pSpert »»“» 

Btrament:” stfument : ,. j™ the Ift-w for the 

« registered” means ® L'S regulating the registration o£ 

“ registered 


Interpretetion-clause. 

“ immoveable property 
“ instrument : 


ES.T 

(a) rooted hi the earth, ^ m ^ walls or buildings , or ^ 

ioi Sltf trlattlo’imbedded for the permanent beneficial enjoy- 
ment of that to which it is f ta°^f J ^ fact when he actually kno^ 

and a person is smd to^- r^^ltSghtttar 

••notice:” an inquiry or search i^ormation of the 

?:h“FX.CocWAcMs:.— ™ »a 

Enactments relating to con- jj^gfu-elate to contracts, „ 

AcflX.“on87l“ “ of the Indian Contract Act, 18(2. 


CHAPTER n. 


Or Tbanspkbs op Peopebty by act of Pab 
M y-Tr^f^ c/- repec!/. »•• . , 

6. In the following sections “ J^“®^®^g^°o/eoLey^s property, in present 
^ i. which a living perbuu j livins persons, 

i^T^musfer of property n^ore transfer pro- 

defined. ^ „ persons, and “totransiex e 

or to himself and one or more other lmn„ p 

oerty ” is to perform such act. transferred, except as otherwise 

^6. Property of -y 

What may be transferred. tieing in force : estate, the chance 

(«) The chance of ^n ^leir-apparent succ^ding 

of a relation obtaining a legacy on the ° 

mere possibility of a like nature, “^Xg^hTa condition subsequent cannot 

(b) A mere right of re-entry for brea property affected thereby, 

be transferred to any one except the owner f^om^the dominant heritage. 

^ ic) An easement cannot be transferred^^ ,g ,l,g ^^^er 

U An interest in property restneted m its eij y 

“’■frltbuf SS'Siot be We».d. nee Ce «« * P-*-"” 

««-»»»* 

and wlitical pensions cannot be ^ opposed to the nature 

rife's.- ’ * 

person legally dis(jualified to be transferee. 
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7. Every person competent to contract and entitled to transferable pro- 
Persons competent to trans- perty, or authorized to dispose of transferable 

fer. property not his own, is competent to transfer 

such property either wholly or in part, and either absolutely or conditionally, 
in the circumstances, to the extent, and in the manner, allowed and prescribed 
by any law for the being in force. 

8. Unless a different intention is expressed or necessarily implied, a 

. transfer of property passes forthwith to the trans- 

Operation of transfer. the interest which the transferor is then 

capable of passing in the property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the easements 
annexed thereto, the rents and profits thereof accruing after the transfer, 
and all things attached to the earth ; 

and, where the property is machinery attached to the earth, the moveable 
parts thereof ; 

and, where the property is a house, the easements annexed thereto, the 
rent thereof accruing after the transfer, and the locks, keys, bars, doors, 
windows, and all other things provided for permanent use therewith ; 

and, where the property is a debt or other actionable claim, the securities 
therefor (except where they are also for other debts or claims not transferred 
to the transferee), but not arrears of interest accrued before the transfer ; 

and, where the property is money or other property yielding income, the 
interest or income thereof accruing after the transfer takes effect. 


9 A transfer of property may be made without writing in every 
Oral transfer. which a writing is not expressly required 

by law. 

10. Where property is transferred subject to a condition or limitation 
Condition restraining alien- absolutely restraining the transferee or any person 

claiming under him from parting with or disposing 
of his interest in the property, the condition or limitation is void, except in 
the case of a lease where the condition is for the benefit of the lessor or 
those claiming under him : provided that property may be transferred to or 
for the benefit of a woman (not being a Hindu, Muhammadan, or Buddhist), 
so that she shall not have power during her marriage to transfer or charge 
the same or her beneficial interest therein. 

11. Where, on a transfer of property, an interest therein is created 
Eestriotion repugnant to absolutely in favour of any person, but the terms 

interest created. of the transfer direct that such interest shall be 

applied or enjoyed by him in a particular manner, he shall be entitled to 
receive and dispose of such interest as if there were no such direction. 

Nothing in this section shall be deemed to affect the right to restrain, 
for the beneficial enjoyment of one piece of immoveable property, the enjoy- 
ment of another piece of such property, or to compel the enjoyment thereof 
in a particular manner. 

12. Where property is transferred subject to a condition or limitation 
Condition making interest making any interest therein, reserved or given to 

determinable on insolvonoy or or for the benefit of any person, to cease on his 
attemped alienation. becoming insolvent or endeavouring to transfer or 

dispose of the same, such, condition or limitation is void. 

section applies to a condition in a lease for the benefit 
of the lessor or those claiming under him. 
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13. WKere, on a transfor of property, an interest therein is created for 
Transfer far benefit of un- the henefib of a person not in existence at the 

barn person. of transfer, subject to a prior interest 

created by the same transfer, the interest created for the benefit of sueli 
person shall not take eflPect, unless it extends to the whole of the remaining 
interest of the transferor in the property. 

lllmtrdtion. 

A transfers property of which he is the owner to B in trust for A and his 
tended wife successively for their lives, and after the death of the survivor for the 
eldest son of the intended marriage for life, and after his death for A’s second son I 
The interest so created for the benefit of the eldest son does take effect, because it 
does not extend to the whole of A^s remaining interest in the property. 

14 . No transfer of property can operate to create an interest which 

^ , . , , to take effect after the lifetime of one or more 

Euleaga:ust perpetuity. 

the minority of some person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the intcrcoi created is to belong. 

16. If, on a transfer of property, an interest therein is created for the 
Transfer to class some of benefit of a class of persons witn regard to some 
whom coma under sections 13 of whom such interest fails by reason of any of the 
rules contained in sections thirteen and fourteen, 
such interest fails as regards the whole class. 

16 . Where an interest fails by reason of any of the rules contained in 
Transfer to take effect on sections thirteen, fourteen, and fifteen, any interest 

failure of prior transfer. created in the same transaction and intended to 

take effect after or upon failure of such prior interest also fails. 

17 . The restrictions in sections fourteen, fifteen, and sixteen, shall not 
Transfer in perpetuity for apply to property transferred for the benefit of the 

benefit of public. public in the advancement of religion, knowledge, 

commerce, health, safety, or any other object beneficial to mankind. 

18 . Where the terms of a transfer of property direct that the income 

arising from the property shall be accumulated. 
Direction for accumulation. ,9. j. 

such direction shall be void, and the property shall 

be disposed of as if no accumulation had been directed. 

Exception. — Where the property is immoveable, or where accumulation 
is directed to be made from the date of the transfer, the direction shall be 
valid in respect only of the income arising from the property within one 
year next folloAving such date ; and at the end of the year such property and 
income shall be disposed of respectively as if the period during which the 
accumulation has been directed to be made had elapsed. 

19 . Where, on a transfer of property, an interest therein is created in 
favour of a person without specifying the time 
when it is to take effect, or in terms specifying 

that it is to take effect forthwith or on the happening of an event which 
must happen, such interest is vested, unless a contrary intention appears 
from the terms of the transfer. 

A vested interest is not defeated by the death of the transferee before 
fee obtains possession. 

Explanation . — An intention that an interest shall not he vested is not 
to be inferred merely from a provision whereby the enjoyment thereof is 
postponed, or whereby a prior interest in the same property % of} 


Vested interest. 
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reserved to some other person, or vrhereby income arising from the property 
is directed to be accumulated until the time of enjoyment arrives, or from a 
provision that if a particular event shall happen the interest Shall pass to 
another person. 

20. Where, on a transfer of property, an interest therein is created fof- 
When unborn person ac- benefit of a person not then living, be acquires 

quires vested interest on upon his birth, unless a contrary intention appear 
transfer for liis benefit. from the terms of the transfer, a vested interestj 

although he may not be entitled to the enjoyment thereof immediately on 
his birth. 

21. Where, on a transfer of property, an interest therein is created in 

^ ^ ^ ^ favour of a person to take effect only on the hap- 

on ingen m ores , pening of a specified uncertain event, or if a 

specified uncertain event shall not happen, such person thereby acquires a 
contingent interest in the property. Such interest becomes a vested interest, 
in the former case, on the happening of the event, in the latter, when the 
happening of the event becomes impossible. 

Exception. — Where, under a transfer of property, a person becomes 
entitled to an interest therein upon attaining a particular age, and the 
transferor also gives to him absolutely the income to arise from such interest 
before he reaches that age, or directs the income or so much thereof as may 
be necessary to be applied for his benefit, such interest is not contingent. 

22. Where, on a transfer of property, an interest therein is created in 
Transfer to members of a favour of such members only of a class as shall 

class who attain a particular attain a particular age, such interest does not vest 
in any member of the class who has not attained 
that age. 

23. Where, on a transfer of property, an inter*est therein is to accrue 
Transfer oontini?ont on hail- *0 » specified person if a specified uncertain event 

pening of specified uncertain shall happen, and no time is mentioned for the 
occurrence of that event, the interest fails unless 
such event hap[)ens before, or at the same time as, the intermediate or pre- 
cedent interi'st ceases to exist. 


24. Where, on a transfer of property, an interest therein is to accrue 
Transfer to such of oortain such qf certain persons as shall be surviving at 
persons as survive at some some period, but the exact period is not specified, 
period not specified. interest shall go to such of them as shall be 

alive when the intermediate or precedent interest ceases to exist, unless a 
contrary intention appears from the terms of the transfer. 

Illustration. 


A transfers property to B for life, and after his death to 0 and D, equally to be 
divided between them, or to the survivor of them. C diesduiing the life of B. D 
survives B. At B’s death the property passes to D. 


26. An interest created on a transfer of property and dependent upon 
^ » a condition fails if the fulfilment of the condition 

IS impossible, or is forbidden by law, or is of such 
a nature that, if permitted, it would defect the provisions of any law, or is 
fraudulent, or involves or implies injury to the person or property of another, 
or the Court regards it as immoral or opposed to public policy. 


Illustrations. 


(a.) A lets a farm to B on condition that he shall walk a hundred miles in an 
hour. The lease is void. 
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^ i Es 500 to B oa condition that he shall marry A’s daughter C. At 
thedateof Lt^rfe^Owas^deA The he shall murder G. The 

'‘"“iVA^ransfers Es. 500 to his niece C if she will desert her hushand. The 

transfer is void. vv,^rvnprfv imt)Ose a condition to 

26. Where the terms of ^ ^ ^ersL can take an interest in 

Fulfilment of condition ty, the cLclition shall he deemed to 

fcMrf « i. J\- co«pW with. 

Illustrations. 

VrS" “i* .tirj'ol',!! n in; 

deemed to have fulfilled the condition. i. t,. marry with the eon* 

lb.) k transfers Rs. 5,000 to B on condrt on that he she m y 

wbe.. Ob b — o, =£ 

Conditional transfer to one ulterior disposition of the same inter e ■ • 

person coupled with transfer of another, if tiro prior dlspoMllon 

£"£”■ """ .mi To owi M. 

4io. stall tat. “jortamSiW 

failure “^7 I*!''® tonsLtion is that Hie 

But where the intention ot tne paruej> uu a vvt.t\tr ihni 

ulterior disposition shall take effect only in the ^ . I, 
failinc in a particular manner, the ulterior disposition 
unless the prior disposition fails in that manner. 

Illustrations, 

(« , A ta 500 ta B oo ».mo. “ ta ■“ .j::''?. S, .tto!"" 

within three months after A’s death, and li he snoum 

,.r?ta. St. aUtaiosotta. 

The disposition in favour of B does not take etteot. 

28. On a transfer of 

socrue to unv peison wtuix ut* « i ii 

Ulterior transfer condi- i poara n sr)eciti0d< uncertain event sliall 

lnta,.s“ Imi i to ..othot I~., 

.0 that 1. c». . sp.ol«mX.«,otaia ‘’“f.fj” ^ 

shall pass to another person. In each case the dispobiiio^ x,. tvm kwnU- 
the rules contained in sections ten, twelve, twenty-one, twcn y- , 
three, twenty-four, twenty-five, and twenty-seven. 

29. An ulterior disposition of the kind contemplated 

. ing section cannot take etiect unless the couai- 

sequ6ut“®“^ ®*“otly fulfilled. 

Illustration, 

A transfers Rs. 500 to B, to be paid to him on his '"‘‘f 
marrjing, with a proviso that, if B dies a minor or marries 

Rs. 600 shall go to D. B marries when only 17 years of age, without G 8 wtweBt. 
The transfer to D takes effect. 
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Prior dispo«?ifeioii not affect- 
ed t>y invalidity of idtorior 
dwpohition. 


30. If the ulterior disposition is not valid 
the prior disposition is not affected by it. 


Illustration, 


A traoafers a farm to B for her life, and, if she do not desert her hosband, to 
B is entitled to the farm during her life as if no condition had been inserted. 

31. Subject to the provisions of section twelve, on a transfer of pro- 
perty an interest therein may be created with the 
condition superadded that it shall cease to exist in 
case a specified uncertain event shall happen, or 
in case a specified uncertain event shall not happen* 

Illustrations. 


Condition that transfer shall 
cease to have effect in case 
spocitied uncertain event 
happens or does not happen. 


(a.) A transfers a farm to B for his life, with a proviso that, in case B enls 
down a certain wood, the transfer shall cease to have any effect. B cuts down the 
wooil. He loses his life-interest in the faun. 

(h.) A transfers a farm B, pro\ ided that, if B shall not go to England within 
three 3 ^ears after the date of the transfer, his interest in the farm shall cease. B 
doen not go to Em^Iand within the term pr“seribed. ilis interest in the farm cea«e8. 

32. In order that a condition that an interest shall cease to exist may 
Such condition must not bo be valid, it is necessary that the event to which it 

invalid. relates be one wdiich could legally constitute the 

condition of the creation of an interest. 

33. Where, on a transfer of property, an interest therein is created 
Transfer conditional on por- subject to a condition that the person taking it 

foriiuuco of act, no time being shall perform a certain act, but no time is specified 
specified for perfornianco. foj. ^he performance of the act, the condition is 
broken xvhen he renders impossible, permanently or for an indefinite period, 
the perform auce of the act. 

34. Where an act is to be performed by a person either as a condition 

Transfer conditional oil por- fulfilled bofoie an interest created on a trails— 

forfiwnec of act, timo being fer o£ property is enjoyed by him, or as a condition 
specified. noii-fuliilment of which the interest is to 

pa.ss from him to another peison, and a time is specified for the performance 
of the act, if such performance within the specified time is prevented by the 
fraud of a person who would Ik* din^etiy b<mefited by non-fuliilment of the 
condition, such further time shall as against him be allowed for performing 
the act as shall be re(|iiisiie to main* up ff>r the delay caused by such frainl 
But if no time is specified for tin* p(*rformance of the act, then, if its per- 
formanci* is by the fraud of a pm’son interested in ilie non-fuliilment of the 
coiMlition rendered impossible or indetinitidy postponed, the condition shall 
as against him be dtjcmed to havt* been fulhlled. 

Election. 

35. Where a person professes to transfer property which he has no right 

^ , to transfer, and as part of the same transaction 

Efection when noc^airy. property, 

such owner must elect either to confirm such transfm- or to dissent from it ; 
and in the latter case he shall relinqinsh the benefit so conferred, and tho 
benefit so relinquished shall revert to the transferor or his representative as 
if it had not been disposed of, 
subject nevertheless, 
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where the transfer is gratuitions, and the transferor has, before tlie elec- 
tion, died or otherwise become incapable of making a fresh transfer, 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed transferee the amount 
or value of the property attempted to be transferred to Mm. 

Illustration, 

The farm of Snlt/mpur is the property of C and worth Rs. 800. A by an in- 
stniment of gift professes to transfer it to B, giving by the same instrument 
Bs. 1,000 to 0. G elects to retain the farm. He forfeits the gift of Rs, 1,000. 

Tn the same case, A dies befoie the election. His representative mua% out of 
the Rs 1,000, pay Rs. 80) to B. 

The rule in the first paragraph of this section applies whether the trans- 
feror does or does not believe that which he professes to transfer to he 
his own. 

A person taking no benefit directly under a transaction, but deriving a 
benefit under it indirectly, need not elect. 

A person who in his one capacity takes a benefit under the transaction 
may in another dissent therefrom. 

Exception to the last preceding four rules . — Where a particular benefit 
is expressed to be conferred on the owner of the property which the tratisferor 
professes to transfer, and such benefit is expressed to be in lieu of that pro- 
perty, if such owner claim the property, he must relinquish the particular 
benefit, but he is not bound to relinquish any other benefit conferred upon 
him by the same transaction. 

Acceptance of the benefit by the person on whom it is conferred consti- 
tutes an election by him to confirm the transfer, if he is aware of his duty to 
elect and of those circumstances which would influence the judgment of a 
reasonable man in making an election, or if he waives enquiry into the cir- 
cumstances. 

Such knowledge or waiver shall, in the absence of evidence to the con- 
trary, be presumed, if the person on whom the benefit has been conferred has 
enjoyed it for two years without doing any act to express dissent. 

Such knowledge or waiver may be inferred from any act of his which 
renders it impossible to place the persons interested in the property professed 
to be transferred in the same condition as if such act had not been done. 

Illustration. 

A transfers to B an estate to which C is entitled, and as part of the same tians- 
action gives C a coal-mine. C takes possession of the mine, and exhausts it Ho 
has thereby confiimed the transfer of the estate to B. 

If he does not, within one year after the date of the transfer, signify to 
the transferor or his representatives his intention to confirm or to di->seiifc 
from the transfer, the transferor or his representatives may, upon f»\|ii- 

ration of that period, require him to make his election ; "ami if not 

comply with such requisition within a reasonable time after he has recehisl 
it, he shall be deemed to have elected to confirm the transftu’. 

In case of disability, the election shall be postponed until the dibability 
ceases, or until the election is made by some competent autlioril j. 

A p^wT'tion ment 

36t In the absence of a contract or local usage to the eonfrarj, all rents, 
of periodi annuities, pensions, dividends, and other p<*riodi€ai 

payments on determination of payments in the nature of income, slialL upon tlw 

,ntereat of person entitled. transfer o£ the iuterest of the person entitled to 
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remve such pajffieiit.% Im dcmccl, m thft tmo^fcror ami tli^ traii^* 

fercc, to accrue due from day to da\%aiul ff> ho a|>|Jorfkumlile iwcortliiigl) * loit 
to 1)0 pajahle on the days appointed f.ir the paymoul thoroui 

37. Wheiij in ccmsei|uoneo of the transft»r, property h cliiiided iin I tiohl 
Apportioiimonfc of homU m so%’oraI aharo^ and tiioiviipoii flic hofodil of an/ 
of oblipjaiioii on acvomaco. ohli^ation to flu* property as a wild* 

passes from one to several owners of the property, the e>uTe*»]miidiiii4 ^iuty 
shall, in the absence of a contract to the contrary lummpjst fhc he 

performed in favour of each of such owner.s in prop^ullon fr^ tin* uilin ‘d ln§ 
share in the property, provided that tin dut) tan he MvtfMl aid tiiif the 

severance does not substantially inercaso tin* buith n t*f tln^ m I uf 

if the duty cannot be s<o<*r<‘tl, or if tht* sc\crancc i*uuild *'id tiinn lih om i< a a* 
the burden of the oblij^ation, the duty shall he puf ♦rim d for fb« h* n iil of 
such one of the sev{*ra! owinu's t!i»y 4\ ill ioinfly d* oj^naf* for ih p5irpo4t . 

Provided that no person ttn uhtun the hnid*n of the ohliuoiMu In «* 
shall be auswiwable for f iihne fe diseh ir !;e u in m m! r poo* i I I ^ ^ tin# 
s<‘ction, unless ami until In* hudtnl i» t e ,ibl»* mui ' b ♦ m m 

Nothimjj in this section apple ^ to ha^e^ for iju n n\ d pui| ♦ utd *oi 

and until the Local el nne nf by no(i,*ifion la tin oILchI i 

directs. 




fa ) A sells to B, lal H d t h‘ ^ , * 'a i v i 1 I i-, 1 f i f. i» oi 

annii.il nut of ml 1 In * * n * U j * j * ♦ 

ptiu haM -mmn*y an 1 V and I) on | u ti ♦ , b I i, ^ n tb m -*t 

pi^\ Rs. lo to H, IN 71 to \ , I’id IN. 7^ 1 » it t i i It iiM i in b i * o *n ; 

to the joint dioriumoi B, lb ml 1) 

(N) f n tin* s inn* e im ^ ♦ i , ti ♦ ** » j i t]j ^ ^ t n I ! i j i N i 

das sMabour e u*h y* u on t th \ !>po\ *0 in , » 1 N ^ ♦ i i ! f 

iuN lease to pi rfenn rhi'. t»a A Ib C. md P *• m j ly r | in * P f | ' * 

the ti n tla\s’ w mk *lu(* on n » iie Nnn if? ' L i t i i » I » if 

more tlun t< n day>’ uonx m nl, i i m i.,. t » b ♦, , . ik P i i j I* n, 4 

Join iu gi\ in^. 

7b — /• o/ / ♦ /♦ oN’ /b y) /f ^ 

38. Where any peison. anthm,, ! <n \ uni r »h uiiO|t, . ni*' tr 

Transfer In pd'Oii vt\n- liifuv* \ on * * ♦ d -| >f , i » ^ 

S/xhI enh nn in niton tii- n j .j, j in > i i t 

cuiiistaiK es ti> ir iioliur, , , 

toe » ♦ r n n t * ♦ 

betwct*n the fransh n e on 1 he »n, | r i i t i i I ♦ , I , 

(if any) aiiected by fin ti.u m mj ui <eb«f | nt. N h ns i f * li^e 

existed, if the tran-^ieiee, aUi i u u r * .t< ’ me the* 

existence of such eiriunmian* * •., h i n f» d uj ^ » i t eeh 

r ^ n 

A, a Hindu ui ioH \Ui b» ^ j lb b ff die m 1 is sm ill nmii: tlul iW 

propel ty held fa h r n n in ud * n ?n s^ nm , **#»*« f r p ,, j „ # 

lelitfieiis n.»i ♦ h I St ibl m ’ i s jT, s , p |u * f , i » || f* 

ties hinio li Ih o is III ,n| m tiOi ? f tin ' yi |< L h Ifn.uftt n ui 

for AN luaitifenincs . in 1 ihil 'Us * U s s n n^mn*, in h eisf**: in i* I 
faith, buys tin fnil fins \ A- ot i n h ♦ s o n o’mlA o» I ilm * U 
leud heisrt on the otlur pot, i iimi hv J u Ih i*d *^11111 \h I * i I fi 

existtnl. 

39. Where a third person 1ms a nuht to riime imuiilc’oin* . hi a 
Transfor wtewi lliird per- provision for iidMiiieoitn at or muiiii ft «iis Ni 

fioi is tttttlfcleii to ittwiito- protit^ of immtneddi* pihii rrm and n m i 

m tran&tcrr*il uiih the onnuo.i oi d.« fit i 
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right, the right may be enforced against the transferee, if he has notice of 
such intention or if the transfer is gratuitous ; but not against a transferee 
for consideration and without notice of the right, nor against such property 
in his hands. 

Illustration. 

A, a Hindu, transfers SnlMnpnr to his sister-in-law B, in lieu of her claim 
against him for maintenance in virtue of his having become entitled to her deceas- 
ed husband’s propeity, and agrees with her that, if she is dispossessed of Snltdnpur, 
A will transfer to her an equal area out of such of several other specified villages 
in his possession as she may elect. A sells the specified villages to C, who^ buys 
in good faith, without notice of the agreement. B is dispossessed of Sultanpur* 
Slie has no claim on the villages transferi*ed to C. 

40. Where, for the more beneficial enjoyment of his own immoveable 
Burden of obligation im- property, a third person has, independently of 
posing restriction on use of any interest in the immoveable property of another 
or of any easement thereon, a right to restrain the 
enjoyment of the latter property or to compel its enjoyment in a particular 
manner, or 

where a third person is entitled to the benefit of an obligation arising 
or of obligation annexed to O’!* 0^ contract and annexed to the ownership 
ownership, but not amounting of immoveable property, but not amounting to an 
to interest or easement. interest therein or easement thereon, 

such right or obligation may be enforced against a transferee with 
notice thereof or a gratuitous transferee of the property affected thereby, 
but not against a transferee for consideration and without notice of the right 
or obligation, nor against such property in his hands. 

Illustration. 

A contracts to sell Sultanpur to B. While the contract is still in force, he sells 
Sultanpur to C, who has notice of the contract. B may enforce the contract against 
C to the same extent as against A. 

41. Where, with the consent, express or implied, of the persons in- 
Transfer by ostensible terested in immoveable property, a person is the 

ostensible owner of such property, and transfers 
the same for consideration, the transfer shall not be voidable on the ground 
that the transferor was not authorized to make it : provided that the trans- 
feree, after taking reasonable care to ascertain that the transferor had power 
to make the transfer, has acted in good faith. 

42. Where a person transfers any immoveable property, reserving 
Transfer by person having power to revoke the transfer, and subsequently 

authority to revoke former transfers the property for consideration to another 
trans er. transferee, such transfer operates in favour of such 

transferee (subject to any condition attached to the exercise of the power) 
as a revocation of the former transfer to the extent of the power. 

Illustration. 

A lets a house to B, and reserves power to revoke the lease if, in tho opinion of 
a specified surveyor, B should make a use of it detriimndal to its valne. After- 
wards A, thinking that sneh a use has been made, lets the house to C. Thi**^ operates 
as a revocation of B’s lease subject to the opinion of the surveyor as to B'» ii» of 
the house having been detrimental to its value. 
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43. Where a person erroneous^ represents that he is authorized to 
_ , , transfer certain inamoreable property, and professes 

pereo^l^ho ao^ to transfer such property for consideration, such 

quires interost in property transfer shall, at the option of the transferee, 
transferred. operate On any interest which the transferor may 

acquire in snch property, at any time during which the contract of transfer 
subsists. 

Nothing in this section shall impair the right of transferees in good 
faith for consideration without notice of the existence of the said option. 


Illustration, 

A, a Hindu who has separated from his father B, sells to 0 three fields, X, Y, 
and 25, representing that A is authorized to transfer the same. Of these fields 25 
does not belong to A, it having been retained by B on the partition ; but on B^s 
dying A as heir obtains 25. C, not having rescinded the contract of sale, may require 
A to deliver 2 to him. 


44. Where one of two or more co-owners of immoveable property legally 
_ ^ , competent in that behalf transfers his share of 

such property or any interest therein, the trans- 
feree acquires, as to such share or interest, and so far as is necessary to give 
effect to the transfer, the transferor’s right to joint possession or other com- 
mon or part enjoyment of the property, and to enforce a partition of the 
same, but subject to the conditions and liabilities affecting, at the date of 
the transfer, the share or interest so transferred. 


Where the transferee of a share of a dwelling-house belonging to an 
undivided family is not a member of the family, nothing in this section shall 
be deemed to entitle him to joint possession or other common or part enjoy- 
ment of the house. 


45. Where immo%’'eable property is transferred for consideration to two 
Joiat transfer for considora- or more persons, and such consideration is paid 

^ out of a fund belonging to them in common, they 

are, in the absence of a contract to the contrary, respectively entitled to 
interests in such property identical, as nearly as may be, with the interests 
to which they were respectively entitled in the fund ; and where such con- 
sideration is paid out of separate funds belonging to them respectively, they 
are, in the absence of a contract to the contrary, respectively entitled to 
interests in such property in proportion to the shares of the consideration 
which they respectively advanced. 

In the alisenee of evidence as to the interests in the fund to which they 
were respectivcdy entitled, or as to the shares which they respectively 
advanced, such persons shall be presumed to bo equally interested in the 
property. 

46. Where immoveable property is transferred for consideration by 
TmnHfw fur cunsidvnithm P^^rsons having distinct interests therein, the trans- 

by poFHoiM having dintiiict farors are, in the absence of a contract to the 
interoste. contrary, entitled to share in the consideration 

equally, where their interests in the property were of equal value, and, where 
such interests were of unequal value, proportionately to the value of their 
respective interests. 

Iliustrations, 


(aA A, owning a moiety, and B and 0, each a quarter share, of manza Sultan- 
pur oxcimnge m eighth shim* of that maiiza for a quarter share of mauza Lalpura, 
There being no agreement to the contrary, A is entitled to an eighth share in 
Mipura, and B and C each to a sixteenth share in that mauza. 
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[I ) A being entitled to a life-interest in rnauza Atrali, and B and C to fbe 
reversion, sell the nianza for Rs. 1,000. A’s life-interest is ascertained to be worth 
Bs. 000 ; the reversion, Rs. 400. A is entitled to receive Bs. 600 out of the 
purchase-money, B and C to receive Bs. 400. 

47. Where several co-owners of immoveahle property transfer a share 
Transfer by co-owners of therein without specifying that the transfer is to 

share in common property. take effect on any particular share or shares of the 
transferors, the transfer, as among such transferors, takes effect on such ^ 
shai’es equally where the shares were equal, and where they were unequal, 
proportionately to the extent of such shares. 

Illustration . 

A, the owner of an eight-anna share, and B and C, each the owner of a fmir- 
anna share, in inauza Sultanpur, transfer a two-anna share in the nuiuza to D, with- 
out specifying from which of their several shares the transfer is made ^ To give 
effect to the transfer one-anna share is taken from the share of A, and half ao aiioa 
share from each of the shares of B and C. 

48. Where a person purports to create by transfer at different times 
Priority of rights created rights in or over the same immoveable property, 

hy transfer. and such rights cannot all exist or bo exercised to 

their full extent together, each later created right shall, in the absence of a 
special contract or reservation binding the earlier transferees, be subject to 
the rights previously created, 

49. Where immoveable property is transferred for consideration, and 
Transferee's right under soch property or any part thereof is at the date of 

policy. the transfer insured against loss or damage by fire, 

the transferee, in case of such loss or damage, may, in the absence of a con- 
tract to the contrary, require any money which the transferor actually 
receives under the policy, or so much thereof as may be necessary, to be 
applied in reinstating the property. 

50. No person shall be chargeable with any rents or profits of any 
Rent ftowdjide paid to holder immoveable property, which he has in good faith 

under defective title. paid or delivered to any person of whom he in 

good faith held such property, notwithstanding it may afterwards appear that 
the person to whom such payment or delivery was made had no right to 
receive such rents or profits. 

Illustration. 

A lets a field to B at a rent of Rs. 50, and then transfers the field to 0. B, 
having no notice of the transfer, in good faith pays the rent to A. B is not eharg- 
able with the rent so paid. 

51. When the transferee of immoveable property makes any improved- 
improvements made by Client on the property, believing in good faitii that 

holders under defec- he is absolutely entitled thereto, and he is sobse- 

^ quentiy evicted therefrom by any person having a 

better title, the transferee lias a right to require the person causing tlio 
eviction either to have the value of the improvement estimated and paid or 
secured to the transferee, or to sell his interest in the property to the trans- 
feree at the then market- value thereof irrespective of the value of such 
improvement. 

The amount to be paid or secured in respect of such improvemant shall 
be the estimated value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee 1ms planted or 
sown on the property crops which are growing when he is evicted therefrom, 
he is entitled to such crops and to free izigress and egress to gather and carry 
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52. During tlie active prosecution in any Court having authority in 
Transfer of property pend- British India, or established beyond the limits of 

ing suit relating thereto. British India by the Governor-General in Council, 
of a contentious suit or proceeding in which any right to immoveable pro- 
perty is directly and specifically in question, the property cannot be trans- 
ferred or otherwise dealt -with by any party to the suit or proceeding so as to 
affect the rights of any other party thereto under any decree or order which 
may be made therein, except under the authority of the Court and on such 
terms as it may impose. 

53. Every transfer of immoveable property, made with intent to defraud 

_ 3 1 , « prior or subsequent transferees thereof for eon- 

sideration, or co-owners or other persons having an 
interest in such property, or to defeat or delay the creditors of the transferor, 
is voidable at the option of any person so defrauded, defeated, or delayed. 

Whore the effect of any transfer of immoveable property is to defraud, 
defeat, or delay any such person, and such transfer is made gratuitously or 
for a grossly inadequate consideration, the transfer may be presumed to have 
b(HUi made with such intent as aforesaid. 

Nothing contained in this section shall impair the rights of any trans- 
feree in good faith and for consideration. 


CHAPTEE III. 

Of Sales of Immoveable Property. 

54. “Sale” is a transfer of ownership in 
exchange for a price paid or promised or part-paid 
and part-promised. 

Such transfer, in the case of tangible immoveable property of the value 
of one hundred rupees and upwards, or in the case 


** Sale ” defined. 


Sale how made. 


of a reversion or other intangible thing, can be 


made only by a registered instrument. 

In the case of tangible immoveable property of a value less than one 
hundred rupees, such transfer may be made either by a registered instrument 
or by delivery of the property. 

Delivery of tangible immoveable property takes place when the seller 
places the buyer, or such person as he directs, in possession of the property. 

A contract for the sale of immoveable property is a conti'act that a sale 

Contract for sale property shall take place on terms settled 

between the parti{*s. 

It does not, of itself, create any interest in or charge on such property. 

55. In the absence of a contract to the contrary, the buyer and the 
RLdits and Hahiliiics of Seiler of immoveable property respectively are 
Ian u’ an< Keller. Subject to the liabilities, and have the rights, 

mmitioaed in tiu* rules next following, or such of them as are applicable to 
the property sold : 

(1.) The seller is bound — 

'«) to disclose to the buyer any material defect in the property of which 
the seller is, and tlie buyer is not, a'ware, and which the buyer could not 
with ordinary care discover ; 

^ (b) to produce to the buyer on his request for examination all documents 
of title relating to the property which are in the seller^s possession or power ; 

(c) to answer to the best of his information all relevant questions put to 
him by the buyer in respect to the property or the title thereto ; 
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(d) on payment or tender of the amount due in respect of the price, to 
execute a proper conveyance of the property when the buyer tenders It to^ 
him for execution at a proper time and place ; 

(e) between the date of the contract of sale and the delivery of the 
property, to take as much care of the property and all documents of title re- 
lating thereto which are in his possession, as an owner of ordinary pru- 
dence would take of such property and documents ; 

(/) being so required, the buyer, or such person as he directs, 

such possession of the property as its nature admits ; 

(g) to pay all public charges and rent accrued due in respect of the 
property up to the date of the sale, the interest on all incumbrances on such 
property due on such date, and, except where the property is sold subject 
to incumbrances, to discharge all incumbrances on the property then exist- 
ing* 

(2. ) The seller shall be deemed to contract with the buyer that the inter- 
est which the seller professes to transfer to the buyer subsists, and that he 
has power to transfer the same : 

provided that, where the sale is made by a person in a fiduciary character, 
he shall be deemed to contract with the buyer that the seller has done no act 
whereby the property is incumbered or whereby he is hindered from transfer- 
ring it. 

The benefit of the contract mentioned in this rule shall be annexed to, 
and shall go with, the interest of the transferee as such, and may be enforced 
by every person in whom that interest is for the whole or any part thereof 
from time to time vested. 

(3.) Where the whole of the purchase-money has been paid to the seller, 
he is also bound to deliver to the buyer all documents of title relating to the 
property which are in the seller's possession or power : 

provided that (a), where the seller retains any part of the property com- 
prised in such documents, he is entitled to retain them ail, and (b), where 
the whole of such property is sold to different buyers, the buyer of the lot of 
greatest value is entitled to such documents. But in case (a), the seller, arid 
in case (h) the buyer of the lot of greatest value, is bound, upon every rea- 
sonable request by the buyer or by any of the other buyers, as the case may 
be, and at the cost of the person making the request, to produce the said docu- 
ments, and furnish such true copies thereof or extracts therefrom as he may 
require ; and in the meantime, the seller, or the buyer of the lot of greatest 
value as the case may be, shall keep the said documents safe, uncancelled, and 
undefaced, unless prevented from so doing by fire or other inevitable acci- 
dent ; 

(4.) The seller is entitled — 

(a) to the rents and profits of the property till the ownership thereof 

passes to the buyer ; • 

(b) where the ownership of the property has passed to the buyer before 
payment of the whole of the purchase-money, to a charge upon the property 
in the hands of the buyer for the amount of the purchase-money, or any part 
thereof remaining unpaid, and for interest on such amount or part. 

(5.) The buyer is bound — 

(a) to disclose to the seller any fact as to the nature or extent of the 
seller's interest in the property of which the buyer is aware, but of which he 
has reason to believe that the seller is not aware, and which materially in- 
creases the value of such interest ; 

{h) to pay or tender, at the time and place of completing the sale, the 
purchase-money to the seller or such person as he directs : provided that, 
where the property is sold free from incumbrances, the buyer may retain out 



TBAHSFSB Of PROPERTT. 


667 


Aot IV.] 

the ptirchase-money the amount of any incumbrances on the property 
existing at the date of the sale, and shall pay the amount so retained to the 
persons entitled thereto ; 

(c) where the ownership of the property has passed to the buyer, to bear 
any loss arising from the destruction, injury, or decrease in value of the pro- 
perty not caused by the seller. 

{d) whefe the ownership of the property has passed to the buyer, as 
between himself and the seller, to pay all public charges and rent which may 
become payable in respect of the property, the principal moneys due on any 
incumbrances subject to which the property is sold, and the interest thereon 
afterwards accruing due. 

6. The buyer is entitled — 

(a) where the ownership of the property has passed to him, to the bene- 
fit of any improvement in, or increase in value of, the property, and to the 
rents and profits thereof ; 

(h) unless he has improperly declined to accept delivery of the property, 
to a charge on the property, as against the seller and all persons claiming 
under him with notice of the payment, to the extent of the seller’s interest in 
the property, for the amount of any purchase-money properly paid by the 
buyer in anticipation of the delivery and for interest on such amount ; and, 
when he properly declines to accept the delivery, also for the earnest (if any) 
and for the costs (if any) awarded to him of a suit to compel specific per- 
formance of the contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this section, 
paragraph (1), clause (a), and paragraph (5), clause (a), is fraudulent. 

56. Where two properties are subject to a common charge, and one of 
Sal© of one of two pi'operties the properties is sold, the buyer is, as against the 
subject to a common charge, seller, in the absence of a contract to the contrary, 
entitled to have the charge satisfied out of the other property, so far as such 
property will extend, 

Discharge of Imumhrances 07i Sale, 

67. (a.) Where immoveable property subject to any incumbrance 
Provision by Court for in- whether immediately payable or not, is sold by the 
cumbrances, and sal© freed Court or in execution of a decree, or out of Court, 
tborofrom. Court may, if it thinks fit, on the application 

of any party to the sale, direct or allow payment into Court, 

(1) in the case of an annual or monthly sum charged on the property, or 

of a capital sum charged on a determinable interest in the pro- 
perty, — of such amount as, when invested in securities of the 
Government of India, the Court considers will he sufficient, by 
means of the interest thereof, to keep down or otherwise provide 
for that charge, and 

(2) in any other case of a capital sum charged on the property, — of the 

amount sufficient to meet the incumbrance and any interest due 
thereon. 

But in either case there shall also be paid into Court such additional 
amount as the Court considers will be sufficient to meet the contingency 
of further costs, expenses, and interest, and any other contingency except 
depreciation of investments, not exceeding one-tenth part of the original 
amount to be paid in, unless the Court for special reasons (which it shall 
record) thinks fit to require a larger additional amount. 

(5.) Thereupon the Court may, if it thinks fit, and after notice to the 
incumbrancer, unless the Court, for reasons to be recorded in writing, thinks 
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anv part thereof is situate, (3) aiiy otne j^clare to be 

CHAPTER IV. 

Op Mortgases of Immoveable Peopebtv amp Ohaege 

58 . (a.) A mortgage is secS^ Je payment 

..Mortgage.'- “-ort, I to be advanced by way of 


gago^' and’ “mortgagee 
defined. 


operty for th ;.,y of 
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Bioiiey, or partly in lieu of interest and pantly in payment of tlie mortgage- 
money, the transaction is called an usufructuary mortgage, and the mort- 
gagee an usufructuary mortgagee. 

(e.) Where the mortgagor binds himself to repay the mortgage-money 
on a certain date, and transfers the mortgaged 
moi gago. property absolutely to the mortgagee, but subject 

to a proviso that he will re-transfer it to the mortgagor upon payment of the 
mortgage-money as agreed, the transaction is called an English mortgage. 


59. Where the principal money secured is one hundred rupees or 
Mortgage when to be by upwards, a mortgage can be etiected only by a 
assurance. registered instrument signed by the mortgagor 

and attested by at least two witnesses. 

Where the principal money secured is less than one hundred rupees, 
a mortgage may be effecteid either by an instrument signed and attested 
as aforesaid, or (except in the case of a simple mortgage) by delivery of 
the property. 

iSTothing in this section shall be deemed to render invalid mortgages 
made in the towns of Calcutta, Madras, Bombay, Karachi, and Rangoon, 
by delivery to a creditor or his agent of documents of title to immoveable 
property, with intent to create a security thereon. 


RiylitB and Liabilities of Mortgagor, 


60. At any time after the principal money has become payable, the 
Right of mortgagor to mortgagor has a right, on payment or tender, 
at a proper time and place, of the mortgage- 
money to require the mortgagee (a) to deliver the mortgage-deed, if any, 
fco the mortgagor, {h) where the mortgagee is in possession of the mort- 
gaged property, to deliver possession thereof to the mortgagor, and (c) 
at the cost of the mortgagor either to re-transfer the mortgaged property 
to him or to such third person as he may direct, or to execute and (where 
the mortgage has been effected by a registered instrument) to have regis- 
tered an acknowledgment in writing that any right in derogation of his 
interest transferred to the mortgagee has been extinguished : 

Provided that the right conferred by this section has not been extin- 
guished by act of the parties or by order of a Court. 

The right conferred by this section is called a right to redeem, and 
a suit to enforce it is called a suit for redemption. 

Kothing in this section shall be deemed to render invalid any pro- 
vision to the effect that, if the time fixed for payment of the principal 
money has been allowed to pass or no such time has been fixed, the mort- 
gagee shall be entitled to reasonable notice before payment or tendor of 
such money. 

Kothing in this section shall entitle a person interested in a share only 
Redemption of portion of of the mortgaged property to redeem his own 
mortgaged property. share only, on payment of a proportionate part 

of the amount remaining due on the mortgage, except where a mortgagee, 
or, if there are tnore mortgagees than one, all such mortgagees, has or have 
acquired, in whole or in part, the share of a mortgagor. 

61. A mortgagor seeking to redeem any one mortgage shall, in the 
Right to redeem one of absence of a contract to the contrary, be en- 
moTt separately titled to do so without paying any money d^e 

® ^ ' under any separate mortgage made by him, or hr 

any person through whom he claims, on property other than that comprised 
in the mortgage which he seeks to redeem, ^ 
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A, the owner ot farms Z and Y, mortgages Z to B for Rs. 1,000. A afterwards 
mort<^ases Y to B for Bs. 1,0.00, making no stipulation as to any additional otiai'se 
on Z.” A may institute a suit for the redemption of the mortgage on Z alone. 


Rifi-ht 01 iisuiruciiuary , _ • » , , " ; ~'£i 

mortgagor to recover posses- th© mortgagor has a right to rGCOvor possossion, ot 
Sion. the property — 

{a) where the mortgagee is authorized to pay himself the mortgage- 
money frooi the rents and profits of the property,— -when such money is 
paid ; 

{h) where the mortgagee is authorized to pay himself from such rents 
and profits the interest of the principal money, — when the term (if any) 
prescribed for the payment of the mortgage-money has expired, and the inort- 
gagor pays or tenders to the mortgagee the principal money or deposits it in 
Court as hereinafter provided. 

63- Where mortgaged property in possession of the mortgagee has, 
Accession to mortgaged during the continuance of the mortgage, receh ed 
property. any accession, the mortgagor, upon redemption, 

shall, in tlie absence of a contract to the contrary, be entitled as against ike 
mortgagee to such accession. 

Where such accession has been acquired at the expense of the mort- 
Accession acquired in virtue gagee, and is capable of separate posses.sion or 
of transferred ownership. enjoyment without detriment to the principal pro- 
perty, the mortgagor desiring to take the accession must pay to the mortgagee 
the expense of acquiring it. If such separate possession or enjoyment is not 
possible, the accession must he delivered with the property, the mortgagor 
being liable, in the case of an acquisition necessaiy to preserve the property 
from destruction, forfeiture, or sale, or made with his assent, to pay the 
proper cost thereof, as an addition to the principal money, at the same rate 
of interest. 

In the case last mentioned the profits, if any, arising from the accession 
shall be credited to the mortgagor. 

Where the mortgage is usufructuary, and the accession has been acquired 
at the expense of the mortgagee, the profits, if any, arising from the accession 
shall, in the absence of a contract to the contrary, be set-off against interest, 
if any, payable on the money so expended. 

64. Where the mortgaged property is a lease for a term of years, and 

r> in X n the mortfi'a^^ee obtains a renewal of the lease, the 
.Renewal of mortgaged lease. . tn*., , 

mortgagor, upon redemption, shall, in the absence 

of a contract by him to the contrary, have the benefit of the new lease. 

Implied contracts by mort- 65. In the absence of a contract to the con- 

trary, the mortgagor shall be deemed to contract 
with the mortgagee. 

[a) that the interest which the mortgagor professes to transfer to the 
mortgagee subsists, and that the mortgagor has power to transfer the same j 

{h) that the mortgagor will defend, or, if the mortgagee be in possession 
of the mortgaged property, enable him to defend, the mortgagor's title 
thereto ; 

(c) that the mortgagor will, so long as the mortgagee is not in possession 
of tbe mortgage^ property, pay all public charges accruing due in respect of 
the property ; 

((5?) and, where the mortgaged property is a lease for a term of years 
that the rent payable under the lease, the conditions contained therein, and 


62. In the case of a usufructuary morf-gage, 
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the contracts binding on the lessee, have been paid, perforniej, and observed 
down to the commencement of the mortgage ; and that the mortgagor will^. 
so long as the security exists, and the mortgagee is not in possession of the 
mortgaged property, pay the rent reserved by the lease, or, if the lease be 
renewed, the renewed lease, perform tlie conditions contained therein, and 
observe the contracts binding on the lessee, and indemnify the mortgagee 
against all claims sustained by reason of the non-payment of the said nmt or 
the non-performance or non-observance of the said conditions and contracts ; 

(e) and, where the mortgage is a second or subsequent incumbrance on 
the property, that the mortgagor will pay the interest from time to time 
accruing due on each prior incumbrance as and when it becomes due, and 
will, at the proper time, discharge the principal money due on such prior 
incumbrance. 

Nothing in clause (c), or in clause (d), so far as it relates to the payment 
of future rent, applies in the case of an usufructuary mortgage. 

The benefit of the contracts mentioned in this section shall be annexed 
to and shall go with the interest of the mortgagee as such, and may be 
enforced by every person in whom that interest is for the whole or any part 
thereof from time to time vested. 

66. A mortgagor in possession of the mortgaged property is not liable 
Waste by iiiorti^’agor in to the mortgagee for allowing the property to 

possession. deteriorate ; but he must not commit any act 

which is destructive or permanently injurious thereto, if the security is 
insufficient or will be rendered insufficient by such act. 

Explanation . — A security is insufficient within the meaning of this 
section unless the value of the mortgaged property exceeds by one-third, 
or, if consisting of buildings, exceeds by one-half, the amount for the time 
being due on the mortgage. 

Rights and Liahilitif^s of Mortgagee, 

67. In the absence of a contract to the contrary, the mortgagee has 

D- . . ^ , n 1 after the mortgage-money has become 

payable to him, and before a decree has been made 
for the z’edemption of the mortgaged property, or the mortgage-money has 
been paid or deposited as hereinafter pi’ovided, a right to obtain from the 
Court an order that the mortgagor sliall be absolutely debarred of his right 
to redeem the property, or an order that the property be sold. 

A suit to obtain an order that a mortgagor shall be absolutely debarred 
of his right to redeem the mortgaged property is called a suit for foreclosure. 

Nothing in this section shall be deemed — 

(a) to authorize a simple mortgagee as such to institute a suit for fore- 
closure, or an usufructuary mortgagee as such to institute a suit for foreclo- 
sure or sale, or a mortgagee by conditional sale as such to institute a suit for 
sale ; or 

(b) to authorize a mortgagor who holds the mortgagee’s rigldsashis 
trustee or legal representative, and who may sue for a sale of the property, 
to institute a suit for foreclosure ; or 

(c) to authorize the mortgagee of a railway, canal, or other work, in the 
maintenance of which the public are interested, to institute a suit for fore- 
closure or sale ; or 

(d) to authorize a person interested in part only of the mortgage-money 
to institute a suit relating only to a corresponding part of the mortgaged 
property, unless the mortgagees have, with the consent of the mortgagor, 
severed their interests under the mortgage. 
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Right to sue for mortgage- 6a The mortgagee has a right to sue the 

money. mortgagor for the mortgage-money in the tollowing 

cases only : — 

(а) where the mortgagor binds himself to repay the same : 

(б) where the mortgagee is deprived of the whole or part of his seenrity 
by or ill consequence of the wrongful act or default of the mortgagor : 

(c) where, the mortgagee being entitled to possession of the property, 
the mortgagor fails to deliver the same to him, or to secure the possession 
thereof to him without disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful act or default of the 
mortgagor or mortgagee, the mortgaged property has been wholly or partially 
destroyed, or the security is rendered insufficient as defined in section sixty- 
six, the mortgagee may require the mortgagor to give him, within a reason- 
able time, another sufficient security for his debt, and, if the mortgagor fails 
so to do, may sue him for the mortgage-money. 


69. A power conferred by the mortgage-deed on the mortgagee, or on 
^ I , n., any person on his behalf, to sell or concur iii 

Power of sale ,.hen valid. payment of the mortgage- 

money, the mortgaged property, or any part thereof, without the intervention 
of the Court, is valid in the following cases (namely ) — 

(a) where the mortgage is an English mortgage, and neither the mort- 
gagor nor the mortgagee is a Hindu, Muhammadan, or Buddhist ; 

{h) where the mortgagee is the Secretary of State for India in Council ; 
(g) where the mortgaged property or any part thereof is situate within 
the towns of Calcutta, Madras, Bombay, Karachi, or Rangoon. 

But no such power shall be exercised unless and until — 

(1) notice in writing requiring payment of the principal money has 
been served on the mortgagor, or on one of several mortgagors, and default 
has been made in payment of the principal money, or of part thereof, for 
three months after such service ; or 

(2) some interest under the mortgage amounting at least to five hundred 
is in arrear and unpaid for three months after becoming due. 


When a sale has been made in professed exercise of such a power, the 
title of the purchaser shall not be impeachable on the ground that no case 
had arisen to authorize the sale, or that due notice was not given, or that the 
power was otherwise improperly or irregularly exercised ; but any person 
damnified by an unauthorized, or improper, or irregular exercise of the power, 
shall have his remedy in damages against the person exercising the power. 

The money which is received by the mortgagee, arising from the sale, 
after discharge of prior incumbrances (if any), to which the sale is not made 
subject, or after payment into Court under section fifty-seven of a sum to 
meet any prior incumbrance, shall, in the absence of a contract to the con- 
trary, be held by him in trust to be applied by him, first, in payment of all 
costs, charges, and expenses properly incurred by him as incident to the sale 
or any attempted sale ; and, secondly, in discharge of the mortgage-money 
and costs and other money (if any) due under the raurtgage ; and the residue 
of the money so received shall be paid to the per^^ou entitled to the mort- 
gaged property or authorized to give receipts fur the proceeds of the sale 
thereof. 

Nothing in the former part of this section applies to powers conferred 
before this Act comes into force. 

The powers and provisions contained in sections six to nineteen (both 
inclusive) of the Trustees’ and Mortgagees’ Powers Act, 1866, shall be deemed 
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to apply to English mortgages, wherever in British India the mortgaged pro- 
perty may be situate, when neither the mortgagor nor the mortgagee is a 
Hindii, Muhammadan, or Buddhist. 

70. If, after the date of a mortgage, any accession is made to the mort- 
Accession to mortgaged gaged property, the mortgagee, in the absence of 

property. a contract to the contrary, shall, for the purposes 

of the security, be entitled to such accession. 

Illustrations. 

(a.) A mortgages to B a certain field bordering on a river. The field is increased 
by alluvion. For the purposes of his securit}", B is entitled to the increase. 

(b.) A mortgages a certain plot of building land to B, and afterwards erects a 
house on the plot. For the purposes of his security, B is entitled to the house as 
well as the plot. 

71 . When the mortgaged property is a lease for a term of years, and 

^ ^ ^ , the mortgagor obtains a renewal of the lease, the 

Renewal of mortgagedlease. ^^^gagee, in the absence of a contract to the con- 
trary, shall, for the purposes of the security, be entitled to the new lease. 

72 . When, during the continuance of the mortgage, the mortgagee takes 
Bights of mortgagee in possession of the mortgaged property, he may 

pos.sesrioa. spend such money as is necessary — 

(a) for the due management of the property and the collection of the 
rents and profits thereof ; 

(h) for its preservation from destruction, forfeiture, or sale ; 

(c) for supporting the mortgagor’s title to the property ; 

(d) for making his own title thereto good against the mortgagor ; and, 

(e) when the mortgaged property is a renewable leasehold, for the 
renewal of the lease ; 

and may, in the absence of a contract to the contrary, add such money 
to the principabmoney, at the rate of interest payable on the principal, and, 
where no such rate is fixed, at the rate of nine per cent, per annum. 

Where the property is by its nature insurable, the morigagcie may also, 
in the absence of a contract to the contrary, insure and keep insured against 
loss or damtige by fire the whole or any part of such property ; and the pre- 
miums pai<l for any such insurance shall be a charge on the mortgaged pro- 
perty, in addition to the principal money, with the same priority and with 
interest at the same rate. But the amount of such insurance shall not 
exceed the amount specified in this behalf in the mortgage-deed or (if no SLufii 
amount is therein specified) two-thirds of the amount that would be required 
in case of total destruction to reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee to 
insure when an insurance of the property is kept up by or on behalf of the 
mortgagor to the amount in which the mortgagee is hereby authorized to insure. 

73. Where nmrtgaged property is sold through failure to pay arrears 
Charge on proceed'^ of of revenue or rent due in respect thereof, the 

roYonue-Balo. mortgagee has a charge on the surplus (if any) of 

the proceeds, after payment then^out of the said arrears, for the amount 
remaining due on the mortgage, unless the sale has been occasioned by some 
default on his part, 

74. Any second or other subsequent mortgagee may, at any time aften* 
Eight of siil»etpicnt mort- amount due OH the next prior mortgage has 

gagae fco pay off prior mort- become payable, tender such atnount to the m xt 
prior mortgagee, an cl such mortgagee is bound to 
accept such tender and to give a receipt for such amount ; and (subject to 
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the provisions of the law for the time being in force regulating the registra- 
tion of documents) the subsequent mortgagee shall, on obtaining such receipt^ 
acquire, in respect of the property, all the rights and powers of the moi't- 
gagee, as such, to whom he has made such tender. 

75. Every second or other subsequent mortgagee has, so far as regards 
Eights of mesne mortgagee redomptioii, foreclosure, and sale of the mortgaged 
against prior and subsequent property, the same rights against the prior mort- 
mortgagees. gagee or mortgagees as his mortgagor has against 

such prior mortgagee or mortgagees, and the same rights against the subse- 
quent mortgagees (if any) as he has against his mortgagor. 

Liabilities of mortgagee in 76. When, during the continuance of the 

possession. mortgage, the mortgagee takes possession of the 

mortgaged property — 

(a) he must manage the property as a person of ordinary prudence 
would manage it if it were his own ; 

(b) he must use his best endeavours to collect the rents and profits 
thereof ; 

(c) he must, in the absence of a contract to the contrary, out of the 
income of the property, pay the Government-revenue, all other cliarges of a 
public nature accruing due in respect thereof during such possession, and any 
arrears of rent in default of payment of which the property may be sum- 
marily sold ; 

(d) he must, in the absence of a contract to the contrary, make such 
necessary repairs of the property as he can pay for out of the rents and 
profits thereof after deducting from such rents and profits the payments 
mentioned in clause (c) and the interest on the principal money ; 

(e) he must not commit any act which is destructive or permanently 
injurious to the property ; 

(/ ) where he has insured the whole or any part of the property against 
loss or damage by fire, he must, in case of such loss or damage, apply any 
money which he actually receives under the policy, or so much thereof as 
may be necessary, in reinstating the property, or, if the moi'tgagor so directs, 
in reduction or discharge of the mortgage-money j 

(g) he must keep clear, full, and accurate accounts of all sums received 
and spent by him as mortgagee, and, at any time during the continuance of 
the mortgage, give the mortgagor, at his request and cost, true copies of such 
accounts and of the vouchers hy which they are supported ; 

(h) his receipts from the mortgaged property, or, where such property 
is personally occupied by him, a fair occupation-rent in respect thereof, shall, 
after deducting the expenses mentioned in clauses (c) and (d), and interest 
thereon, be debited against him in reduction of the amount (if any) from 
time to timo due to him on account of interest on the mortgage-money, and, 
so far as such receipts exceed any interest due, in reduction or discharge of 
the mortgage-money ; the surplus (if any) shall be paid to the mortgagoi ; 

(i) when the mortgagor lenders, or deposits in manner hereinafter pro- 
vided, the amount for the time being due on the mortgage, the mortgagee 
must, notwithstanding the provisions in the other clauses of this section, 
account for his gross receipts from the mortgaged property from the date of 
the tender or from the earliest time when he could take such amount out of 
.Court, as the case may be. 

If the mortgagee fail to perforin any of the duties imposed upon him 
Loss ooeasioned by his by this section, he may, when accounts are taken 
default. ^ ^ in pursuance of a decree made under this chapter, 

be debited with the loss (if any) occasioned by such failure. 



Act IV.] TRANSFER of property. 1)75 

77. NotHiig in section seventy-six, clauses (h), \d)j (g), and (A), applies 

. , . ^ ^ ^ to cases where there is a contract between tlio 

eceip s m leu o in eros , ^ mortgagee and the mortgagor that the receipts 

from the mortgaged property shall, so long as the mortgagee is in possession 
of the property, be taken in lieu of interest on the principal money, or in 
lieu of such interest and defined portions of the principal. 

Priority. 

78. Where, through the fraud, misrepresentation, or gross neglect of a 
Poatponoiiiont of prior prior mortgagtje, another person has been induced 

inortgaoeo. advance money on the security of the mort- 

gaged propei'ty, the prior mortgagee shall be postponed to the subsequent 


79. If a mortgage, made to secure future advances, the performance of 
Mortgafce to secure niicer- an engagement, or the balance of a runiiiug 

tain amount vvIigii maximum account, expresses the maximum to be sertir(‘d 
iM expressed. thereby, a subsequent mortgage of the samt' pro- 

perty shall, if made with notice of the prior mortgage, be postponed to cho 
prior mortgage in respect of all advances or debits not exceeding the 
maximum, though made or allowed with notice of the subsequent mortgage. 

lllustratiOT^. 

A mortgage*? Sulbhipur to his banker^, B & Co , to secure the balance of his ac- 
count with them to the extent of Its 10,000 A then mortgages Snltanpur to (], to 
secure Us. 10,000, 0 having notice of tlie mortgage to B Co., and C, gives noiico 
to B & Co. of the second mortgage At the date of the second mortgage, the balance 
due to B & Oo. does not exceed Us. 5.000. B & Co. subsequently .advance to A 
sums making the b.dance of the account against him exceed the sum of Rs. 10,000. 
B & Co. are eiditled, to the extent of Rs 10,000, to priority over 0. 

80. mortgagee paying off a prior mortgage, whether with or with- 


Tacking abolished. i ' v ^ t . 

thereby acquire any priority in respect of his 

original security. And, except in the case provided for by section seventy- 

nine, no mortgagee making a subsequent advance to the mortgagor, whether 

with or without notice of an intermediate mortgage, shall thereby acquire 

.any priority in respect of his security for such subsequent advance. 

Marshalling and Confribiitmi, 

81. If the owner of two properties mortgages them both to one person, 

Marshamng-.«ouriUo.. .nortgagos one of the properties to an- 

other person wiio has not notice of the former 
mortgage, the second mortgagee is, in the absence of a contract to tlie 
contrary, cntitl^^d to have the debt of the first mortgagee satisfied out of the 
property not mortgaged to the second mortgagee so far as such property will 
extern!, but not ho as to prejudice the rights of the first mortgagee or of any 
otiier person havi)ig acquired for valuable consideration an interest in either 
property. 

82. Where several properties, whether of one or several owners, are 
Contribution to mortgage- mortgaged to secure one debt, such properties are, 

^ in the absence of a contract to the contrary, liable 

to contribute rateably to the debt secured by the mortgage, after deducting 
from the value of each property the amount of any other ineumbrauco to 
which it is subject at the date of the mortgage. 


out notice of an intermediate mortgage, shall 
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Where, of two properties belonging to the same owner, one is mortgaged 
to secure one debt, and then both are mortgaged to secure another debt, and 
the former debt is paid out of the former property, each property is, in the 
absence of a contract to the contrary, liable to contribute rateably to the 
latter debt after deducting the anmunt of the former debt from the value of 
the property out of which it has been paid. 

17othing in this section applies to a property liable under section eighty- 
one to the claim of the second mortgagee. 


Deposit in Court 

83. At any time after the principal money has become payable, and 
Power to deposit in Court before a suit for redemption of the mortgaged 
money due on mortgage. property is barred, the mortgagor, or any other 

person entitled to institute such suit, may deposit, in any Court in which ho 
might have instituted such suit, to the account of the mortgagee, the amount 
remaining due on the mortgage. 

The Court shall thereupon cause written notice of the deposit to be 
Bight to money deposited served on the mortgagee, and the mortgagee may, 
by mortgagor. on presenting a petition (verified in manner pre- 

scribed by law for the verification of plaints) stating the amount then due on 
the mortgage, and his willingness to accept the money so deposited in full 
discharge of such amount, and on depositing in the same Court the mortgage- 
deed if then in his possession or power, apply for and receive the money, and 
the mortgage-cteed so deposited shall be delivered to the mortgagor or such 
other person as aforesaid. 

84. When the mortgagor or such other person as aforesaid has tendered 
or deposited in Court under section eighty-three 
Cessation of interest. amount remaining due on the mortgage, in- 

terest on the principal money shall cease from the date of the tender, or 
as soon as the mortgagor or such other person as aforesaid has done ail that 
has to be done by him to enable the mortgagee to take such amount out of 
Court, as the case may be. 

I^othing in this section or in section eighty-three shall be deemed to 
deprive the mortgagee of his right to interest when there exists a contract 
that he shall be entitled to reasonable notice before payment or tender of 
the mortgage-money. 


Suits for Foreclosure^ Sale, or Redemption, 

85. Subject to the provisions of the Code of Civil Procedure, section 
Parties to suits for fore- 437, all persons having an interest in the property 
closure, sale, and redemption, comprised in a mortgage must be joined as parties 
to any suit under this chapter relating to such mortgage : Provided that 
the plaintiff has notice of such interest. 


Foreclosure and Sale, 

86. In a suit for foreclosure, if the plaintiff succeeds, the Court shall 
. .. make a decree, ordering that an account be taken 

ot what will be due to the plaintiff for principal 
and interest on the mortgage, and for his costs of the suit (if any) awarded 
to him, on the day next hereinafter referred to, or declaring the amount so 
due at the date of such decree, 

and ordering that, upon the defendant paying to the plaintiff or into 
Court the amount so due, on a day within six months from the date of 
declaring in Court the amount so due, to be fixed by the Court, the plaintiff 
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shall deliver up to the defendant, or to such person as he appoints, all docu- 
snents in his possession or power relating to the mortgaged property, and 
shall transfer the^ property to the defendant free from all incumbrances 
created by the plaintiff or any person claiming under him, or, where the 
plaintiff claims by derived title, by those under whom he claims ; and shall, 
if necessary, put the defendant into possession of the property ; but 

that, if the payment is not made on or before the day to bo fixed by tho 
Court, the defendant shall be absolutely debarred of all right to redeem the 
property. 

87. If payment is made of such amount and of such subsequent costs 
Procedure in case of pay- as are mentioned in section ninety-four, the clefend- 

ment of amount duo. ant shall (if necessaiy) be put into possession of 

the mortgaged property. 

If such payment is not so made, the plaintiff may apply to the Court 
Order absolute for foreclo- for an order that the defendant and all persons 
sure. claiming through or under him be debarred abso- 

lutely of all right to redeem the mortgaged property, and the Court shall 
then pass such order, and may, if necessary, deliver possession of the 
property to the plaintiff: 

Provided that the Court may, upon good cause shewn, and upon such 

^ terms (if any) as it thinks fit, from tinie to time 

Power to enlarge time. i x 

postpone the day appointed for such payment. 

On the passing of an order under the second paragraph of this section 
the debt secured by the mortgage shall be deemed to be discharged. 

In the Code of Civil Procedure, Schedule lY., No. 129, for the words 
Pinal decree,” the words Decree absolute” shall be substituted. 

88. In a suit for sale, if the plaintiff succeeds, the Court shall pass a 

Decree for sale. decree to the effect mentioned in the first and 

second paragraphs of section eighty-six, and alsn 
ordering that, in default of the defendant paying as therein mentioned, tlie 
mortgaged property, or a sufficient part thereof, be sold, and that the pro- 
ceeds of the sale (after defraying thereout the expenses of the sale) be paid 
into Court and applied in payment of what is so found due to the plaintiff, 
and that the balance (if any) be paid to the defendant or other persons 
entitled to receive the same. 

In a suit for foreclosure, if the plaintiff succeeds, and the mortgage is 
Power to decree sale in not a mortgage by conditional sale, the Court may, 
foreclo‘inre-siiit. ^ instance of the plaintiff, or of any person 

interested either in the mortgage-money or in the right of redemption, if it 
thinks fit, pass a like decree (in lieu of a decree for foreclosure) on such 
terms as it thinks fit, including, if it thinks fit, tlie deposit in Court of a 
reasonable sum, fixed by the Court to meet the expenses of sale and to 
secure the performance of the terms. 

89. K in any case under section eighty-eight the defendant pays to the 
Procedure when defendant piaintitf or into Court on the day fixed as aforesaid 

pays amount due, ^ the amount due under the mortgage, the costs 

(if any) awarded to him and such subsequent costs as are mentiont^l in section 
ninety-four, the defendant shall (if necessary) be put in possession of the 
mortgaged propc^rty ; but if such payment is not so made, the plaintiff or 
the defendant, as the case may be, may apply to the Court for an order 
Order alwlute for salo. absolute for sale of the mortgaged property, and 
tfie Court shall then pass an order that su«'h 
property, or a sufficient part thereof, be sold, and that the proceeds of the 
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sale bfe dealt with as is mentioned in section eighty-eiglit ; and theTenpon the 
defendant's night to nedeem and the security shall both be extinguished. 

90. When the nett proceeds of any such sale are insufficient to pay the 
BeooTory of balance due amount due for the time being on the mortgage, 

ea mortg'age. if the balance is legally recoverable from the 

defendant otherwise than out of the property sold, the Court may pass a 
idacree for such sum. 

Eedem'ption. 

91. Besides the mortgagor, any of the following persons may redeem, 
niciy su© for rodenip- or institute a suit foi* reclempfcioii of, the nioitgaged 

iSdtx. property ; — 

{a) any person (other than the mortgagee of the interest sought to he 
redeemed) having any interest in or char£>e upon the property ; 

{h) any person having any interest in, or charge upon, the right to 
I’edeem the property ; 

(c) any surety for the payment of the mortgage-debt or any part 
thereof ; 

id) the guardian of the property of a minor mortgagor on behalf of sucli 
minor ; 

(e) the committee or other legal curator of a lunatic or idiot mortgagor 
on behalf of such lunatic or idiot ; 

{f) the judgment-creditor of the mortgagor, when he has obtained execu- 
tiocn by attachment of the mortgagor’s interest in the property ; 

{g) a creditor of the mortgagor who has, in a suit for the administration 
of his estate, obtained a decree for sale of the mortgaged property. 

_ .... 92. In a suit for redemption, if the plaintiff 

ecreemre emption-smt. succeeds, the Court shall pass a decree modeling — 

that an account be taken of what will be due to the defendant for the 
mortgage-money and for his costs of the suit (if any) awarded to him, on the 
day next hereinafter referred to, or declaring the amount so due at the data 
of such decree ; 

that, upon the plaintiff paying to the defendant or into Court the 
amount so4ue on a day within six months from the date of deelaiing in 
*Court the amount so due, to be fixed by the Court, the defendant shall deliver 
up to the plaintiff, or to such person as he appoints, all documents in his 
possession or power relating to the moitgaged property, and shall r(‘~traiis£er 
it to the plaintiff free from the mortgage, and from all incumbrances created 
by the defendant or any person claiming under him, or, when the defendant 
claims by derived title, by those under whom he claims, and shall, if neces- 
sary, put the plaintiff into possession of the mortgaged property , and 

that if such payment is not made on or before the day to be fixed by 
the Court, the pi aintifi' shall (unless the mortgage be simple or usufructuary) 
be absolutely debarred of all right to redeem the property, or (unless the 
mortgage be by conditional sale) that the property be sold. 

If payment is made of such amount and of such subsequent costs 
In case of redemption, pos- as are mentioned in section ninety-four, the plaint- 
iff shall, if necessary, be put into possession of the 
mortgaged property. 

If such payment is not so made the defendant may (unless the mort- 
|n default, foreclosure or gage is simple or usufructuary) apply to the Court 
for an order that the plaintiff and all persons 
tMmilig through or under him be debarred absolutely of all right to reedem, 
br (hnlre^s the mortgage is by conditional sale) for an order that the mort- 
gaged property be Sold. 
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If he applies for the forEier order, the Court shall pass an order that 
the plaintiff and all persons clainiinsf throiio^h or under him be absolutely 
debarred of all right to redeem the mortgaged property, and may, if neces- 
sary, deliver possession of the property to the defendant. 

If he applies for the latter order, the Court shall pass an order that 
such property or a sufficient part thereof be sold, and that the proceeds of 
the sale (after defraying thereout the expenses of the sale) be paid into Court 
and applied in payment of what is found due to the defendant, and that the 
balance be paid to the plaintiff or other persons entitled to receive the same. 

On the passing of any order under this section the plaintiff’s light to 
redeem and the security shall, as regards the property affected by the order, 
both be extinguished ; 


Provided that the Court may, upon good cause shown, and upon such 


Power to enlarge time. 


terms (if any) as it think fit, from time to time, 
postpone the day fixed under section ninety-two 


for payment to the defendant. 


94. In finall}^ adjusting the amount to be paid to a mortgagee in case 
Costs of mortsra^^ee subse- of a redemption or a sale by the Court under this 
quent to decree. chapter, the Court shall, unless the conduct of the 

mortgagee has been such as to disentitle him to costs, add to the mortgage- 
money such costs of suit as have been properly incurred by him since the 
decree for foreclosure, redemption, or sale up to the time of actual payment. 


95. Where one of several mortgagors redeems the mortgaged property, 
Charge of one of several co- and obtains possession thereof, ho has a charge on 
mortgagors who redeems share of each of the other co- mortgagors in the 

property for his proportion of the expenses properly incurred in so redeeming 
and obtaining possession. 


b'ale of Property subject to prior Mortgage. 


96. If any property the sale of vhieh is directed under this chapter is 
Sale of property subject to subject to a prior mortgage, the Court may, with 
prior mortgage. consent of the prior mortgagee, order that the 

property be sold free from the same, giving to sindi prior mortgagee the same 
interest in the proceeds of the sale as he had in the property sold. 

Application of proceeds. 9"^- proceeds shall be brought into Court 

and applied as follows : — 

first, in payment of all expensis incident to the sale or properly incurred 
In any attempted sale ; 

secondly, if the property has been sold free from any prior mortgage, in 
payment of wliatever is due on account of such mortgage ; 

thirdly, in p.aymeut of all inuatst due on account of i lie mortgage in 
consc<juenc 0 w'hereot the sale was diiecttd, and of the costs of the suit in 
which the decree directing the sale w as ; 

fourthly, in payment of the principal money due on account of that 
mortgage ; and 

lastly, the residue (if any) shall be paid to the person proving himself 
to be interested in the property sold, or, if tluu’e be more such pmsfms than 
one, then to such persons according to thtur respective interests therein or 
upon their joint receipt. 

ISothing in this section or in section ninety-six shall be deemed to afiect 
the powers conferred by sectioii fifty-seven. 
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Anomalous Mortgages. 


98. In the case of a mortgage, not being a simple mortgage, a mortgage 

,-n hy conditional sale, an usufructuary mortgage, or 
serfxonl^dauses (h), (c), {d), an English mortgage, or a combination of the first 
and (e). and third, or the second and third, of such forms, 

the rights and liabilities of the parties shall be determined by their contract 
as evidenced in the mortgage-deed, and, so far as such contract does not 
extend, by local usage. 

Attachment of Mortgaged Property, 

99. Where a mortgagee in execution of a decree for the satisfaction of 
Attachment of mortgaged any claim, whether arising under the mortgap or 

property. not, attaches the mortgaged pioperty, he shall not 

be entitled to bring such property to sale othei wise than by instituting a 
suit under section sixty-seven, and he may institute such suit notwithstand- 
ing anything contained in the Code of Civil Procedure, section 43. 

Charges. 

100. Where immoveable propei’ty of one person is by act of parties or 

operation of law made security for the payment of 
Charges. money to another, and the transaction does not 

amount to a mortgage, the latter person is said to have a charge on the pro- 
perty ; and all the provisions hereinbefore contained as to a mortgagor shall, 
so far as may he, apply to the owner of such property, and the provisions of 
sections eiglity-one and eighty-two and all the provisions hereinbefore con- 
tained as to a mortgagee instituting a suit for the sale of the mortgaged pro- 
perty shall, so far as may be, apply to the person having such charge. 

Nothing in this section applies to the charge of a tiustee on the trust- 
property for expenses properly incurred in the execution of his trust. 

101. Where the owner of a charge or other incumbrance on immoveable 

- X property is or becomes absolutely entitled to that 

^ property, the charge or incumbrance snail be extin- 

guished, unless he declares, by express words or necessary implication, that 
it shall continue to subsist, or such continuance would be for his benefit. 

Notice and Tender. 


102. Where the person on or to wdiom any notice or tender is to he 
Service or tender on or to Served or made under this chapter does not reside 
in the district in which the mortgaged property or 
some part thereof is situate, service or tender on or to an agent holding a 
general power-of-attorney from such person or otherwise duly authorized to 
accept such service or tender shall be deemed sufficient. 

Where the person or agent on whom such notice should be served can- 
not be found in the said district, or is unknown to the person required to 
serve the notice, the latter person may apply to any Oouit in which a suit 
might be brought for redemption of the mortgaged property, and such Court 
shall direct in what manner such notice shall be served, and any notice served 
in compliance with such direction shall be deemed sufficient. 

Where the person or agent to whom such t<mder should be made cannot 
be found within the said district, or is unknown to the person desiring to 
make the tender, the latter person may deposit in such Court as last afore- 
said the amount sought to he tendered, and such deposit shall have the effect 
of a tender of such amount. 


TRANSFER OF PBORERTT. 


581 




Act IV.] TRANSFER OF PROFERTY. 581 

103. Where, under the provisions of this chapter, a notice is to be 
Notice, &c , to or by per- served on or by, or a tender or deposit made 

son incompetent to contract or accepted or taken out of Court by, any person 
incompetent to contract, such notice may be served, or tender or deposit 
made, accepted, or taken by the legal curator of the property of such 
person ; but where there is no such curator, and it is requisite or desirable 
in the interests of such person that a notice should be served or a tender or 
deposit made under the provisions of this chapter, application may be made 
to any Court in which a suit might be brought for the redemption of the 
mortgage to appoint a guardian ad litem for the purpose of serving or 
receiving service of such notice, or making or accepting such tender, or 
making or taking out of Court such deposit, and for the performance of all 
consequential acts which could or ought to be done by such person if he 
were competent to contract ; and the provisions of Chapter XXXI. of the 
Code of Civil Procedure shall, so far as may be, apply to such application, 
and to the parties thereto, and to the guardian appointed thereunder. 

104. The High Court may, from time to time, make rules consistent 

« , , , with this Act for carrying out in itself, and in 

ower 0 mave rues. Courts of Civil Judicature subject to its super- 

intendence, the provisions contained in this chapter. 


OHAPTEE V. 

Op Leases op Immoveable Property. 

105. A lease of immoveable property is a transfer of a right to enjoy 

, such property, made for a certain time, express or 

ease e ue . implied, or in perpetuity, in consideration of a 

price paid or promised, or of money, a share of crops, service, or any other 
thing of value, to be rendered periodically or on specified occasions to the 
transferor by the transferee, who accepts the transfer on such terms. 

The transferor is called the lessor, the transferee is called the lessee, 
Les«ior, lessee, premium, the price is called the premium, and the money, 
and rent defined. share, service, or other thing to be so rendered, 

is called the rent. 

106. In the absence of a contract or local law or usage to the contrary, 
Duration of certain leases ^ ^^ase of immoveable property for agricultural or 

in alisence of written con- manufacturing purposes shall be deemed to be a 
tract or local lease from year to year, terminable, on the part of 

either lessor or lessee, by six months’ notice expiring with the end of a year 
of the tenancy ; and a lease of immoveable property for any other purpose 
shall 1)6 deemed to be a lease from month to month, terminable, on tiie part 
of either lessor or lessee, by fifteen days’ notice expiring with the end of a 
month of the tenancy. 

Every notice umler this section must be in writing, signed by or on 
behalf of the person giving it, and tendered or deliv(‘n»d eitlier personally 
to the party who is intended to be bound by it, or to one of his family or 
servants at his residence, or (if such tendi^r or delivery is not praetical)le) 
affixed to a conspicuous part of the property. 

107. A lease of immoveable property from year to year, or for any f eiiii 

^ , exceeding one year, or reserving a vearlv rent, can 

aseB ow ma ©. made only by a registered instrununit 

All other leases of immoveable property may be made either by an 
Instrunient or by ora! agreement 
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108. In the absence of a contract or local usage to the contrary, tlie 
Rights and liabilities of lessor and the lessee of immoveable property, as 
lessor and lessee. against one another respectively, possess the rights 

and are subject to the liabilities mentioned in the rules next following, or 
such of them as are applicable to the property leased : — 

— nights and Liabilities of the Lessor, 

(а) The lessor is hound to disclose to the lessee any matei*ial defect in 
the property, with reference to its intended use, or which the fonncr is 
and the latter is not aware, and which the latter could not with ordinary 
care discover : 

(б) the lessor is bound on the lessee^s request to put him in possession 
of the property : 

(c) the lessor shall be deemed to contract with the lessee that, if the 
latter pays the rent reserved by the lease, and performs the contraets bind- 
ing on the lessee, he may hold the property daring the time Iiinit(‘<l hy the 
lease without interruption. 

The benefit of such contract shall be annexed to, and go with, tlie h*Hsee’s 
interest as such, and may be enforced by every person in whom that interest 
is for the whole or any part thereof from time to time A^ested. 

B. — Rights and Liahilifies of the Lesbce. 

(d) If during the continuance of the k^ase any accession is made to the 
property, such accession (subject to the law relating to alluvion for the time 
being in force) shall be deemed to be com^ivised in the lease : 

(e) if by fii-e, tempest, or flood, or violence of an army or of a mob, or 
other irresistible force, any material part of thi‘ property be wholly destr<»yed 
or rendered substantially and permanently unfit for the purposes for which 
it was let, the lease shall, at the option of the lt‘ssee, be void : 

Provided that, if the injury be occasioned by the wrongful act or cU‘fault 
of the lessee, he shall not be entitled to avail himself of the benefit of this 
provision : 

(/) if the lessor neglects to make, within a reasonable time after notice, 
any repairs which he is bound to make to the property, the lessee may make 
the same himself, and deduct the expense of such repairs with interest from 
the rent, or otherwise recover it from the lessor : 

(g) if the lessor neglects to make any payment which he is bound to 
make, and which, if not made by him, is recoverable from the lessee or 
against the property, the lessee may make such payment himself, and deduct 
it with interest from the rent, or otherwise recover it from the lessor : 

(h) the lessee may remove, at any time during the continuance of the 
lease, all things which he has attached to the earth ; provided he leaves the 
property in the state in which he received it : 

{i} when a lease of uncertain duration determines by any means except 
the fault of the lessee, he or liis legal represcntati\e is entitled to all the 
crops planted or sown by the lessee and growing upon the property when 
the lease determines, and to free ingress and egress to gather and carry them : 

(j) the lessee may transfer absolutely or by way of mortgage or sub- 
lease the whole or any part of Ids interest in the property, and any transiVree 
of such interest or part may again transfer it. The lessee slial! not, by 
reason only of such transfer, cease to be subject to any of the liabilities 
attaching to the lease : 

nothing in this clause shall be deemed to authorize a tenant having an 
untransferable right of occupancy, the farmer of an estate in respect 
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wlucli default La*? been made in paying revenue^ or the lessee of an estate 
under the management of a Court of Wards, to assign his interest as such 
tenant, farmer, or lessee : 

(k) the lessee is bound to disclose to the lessor any fact as to the nature 
or extent of the interest which the lessee is about to take, of which the lesse(^. 
is, and the lessor is not, aware, and which materially increases the value of 
such interest : 

(l) the lessee is bound to pay or tender, at the proper time and place, 
tlie pixnnium or rent to the lessor or his agent in this behalf : 

im) the lessee is bound to keep, and on the termination of the lease to 
restore, the property in as good condition as it was in at the time when he 
was ptit in possession, subject only to the changes caused by reasonable wear 
and tear or irresistible force, and to allow the lessor ancl his agents, at all 
reasonable tinu'S during the term, to enter upon the property and inspeet iho 
condition thereof, and give or leave notice of any defect in such condition ; 
and, when such defect has been caused by any act or default on the part of 
the Ic^ssee, his servants or agents, he is bound to make it good within three 
months after such notice has been given or left : 

(}f) if the lessfH3 becomes aware of any proceeding to recover the pro- 
perty or any part thereof, or of any encroachment made upon, or anyinter- 
fi'reiice with, the lessor’s rights concerning such property, he is bound to give 
■with reasonable diligence, notice thereof to the lessor : 

(o ) the lessee may use the property and its products (if any) as a person 
of ordinary prudence would use them if they were his own: but he must 
not Use, or permit another to use, the property for a purpose other than that 
for which it was leased, or fell timber, pull down or damage buildings, work 
mines or (piarries not open when the lease was granted, or commit any other 
act which is destructive or permanently injurious thereto : 

(p) he must not, v ithout the lessor^s consent, erect on the property any 
permanent striicturt^j except for agincultuial purposes : 

(q) on the determination of the lease, the lessee is bound to put the lessor 
into possession of the property. 

109* If the lessor transfers the property leased, or any part thereof, or 
any part of his interest therein, the transferee, in 
igiso LhMH s uins uec. absence of a contact to the contrary, shall 

posst^ss all tin* rights, and, if the lessee so elects, be subject to all the 
liabilities of the lessor as to the property or part transferred so long as he is 
the ovuer of it; but the lessor shall not, by reason only of such transfer, 
ct*ase to be subject to any of the liabilities imposed upon him by the leas(', 
unless tin* k*ss»*e <*b*cts to treat tlie transferee as the person liable to him : 

Fro\ido<I that tin* trausfmve is not entitled to arrears of rent due before 
the transfer, and that, if tlie lessee, not having reason to believe that suck 
transfer has been made, pats rent to the lessor, the lessee shall not be liable 
to pay sucli rent ovt*r again to the transferee. 

The lessor, tin* transferee, and the lessee, may determine what proportion 
of the premium or rent reserved by the lease is payable in respect of the 
part so transfernnl, and, in case they disagree, such determination may be 
made by any Oourt having jurisdiction to entertain a suit for the possession 
of the property h*ased. 

110* Where the time limited by a lease of immoveable property is 
IxeluHion of day on which expressed as commencing from a particular day, in 
teroi commemm computing that time such day shall be excluded. 

Where no day of commencement is named, the time so limited begins from 
th e makiiig of the lease. 
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Where the time so limited is a year or a number of years, in the absence 

of an express agreement to the contrary, the leass 
Duration of lease for a year. last during the whole anniversary of the day 

from which such time commences. - 1 1 i £ -x 

Where the time so limited is expressed to he terminable before its 
expiration, and the lease omits to mention at 
Option to determine lease. option it is SO terminable, the lessee, and 

not the lessor, shall have such option. 

111. A lease of immoveable property dcter- 

Determination of lease. 


(а) by efflux of the time limited thereby : 

( б ) where such time is limited conditionally on the happening of soma 
event — by the happening of such event : 

(o) where the interest of the lessor in the property terminates on, or his 
power to dispose of the same extends only to, the happening of any event— 
by the happening of such event : 

(d) in case the interests of the lessee and the lessor in the whole of tlie 
property become vested at the same time in one person in the same right : 

(e) by express surrender ; that is to say, in case the lessee yields up his 
interest under the lease to the lessor, by mutual agreement between them *. 

(/) implied surrender: 

( 9 ) forfeiture; that is to say, ( 1 ) in case the lessee breaks an express 
condition which provides that, on breach thereof, the lessor may re-enter, or 
the lease shall become void ; or ( 2 ) in case the lessee renounces his character 
as such by setting up a title in a third person or by claiming title in hiinstdf ; 
and in either case the lessor or his transferee does some act showing his 
intention to determine the lease : 

(h) on the expiration of a notice to determine the lease, or to quit, or of 
intention to quit, the property leased, duly given by one party to the other. 

Illustration to clause (/), 


A lessee accepts from his lessor a new lease of the property leased, to take 
effect daring the continnance of the existing lease. This is an implied surrender of 
the former lease, and such lease determines thereupon. 

112. A forfeiture under section one hundred and eleven, clause (< 7 ), 

YTT • ^ -x is waived by acceptance of rent which has become 

due since the forfeiture, or by distress for such 
rent, or by any other act on the part of the lessor showing an intention to 
treat the lease as subsisting : 

Provided that the lessor is aware that the forfeiture has been incurred : 

Provided also that, where rent is accepted after the institution of a suit 
to eject the lessee on the ground of forfeiture, such acceptance is not a waiver. 

113. A notice given under section one hundred and eleven, clause (//), 

Waiver of notice to quit. -waived, with the ppress or implied consent of 

the person to whom it is given, by any act on the 
part of the person giving it showing an intention to treat the lease as sub- 


Illustrations,. 


^ (a.) A, the lessor, gives B, the lessee, notice to quit the property leased. The 
notice expiies.^ B tenders, and A accepts, rent which has become due in respect of 
the property since the expiration of the notice The notice is waived. 

^ {h ) A, the lessor, gives B_, the lessee, notice to quit the property leased. The 
notice oxj^res, and B remains in povssession, A gives to B as lessee a second notice 
to quit The first notice is waived. 
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114. Where a lease of immoveable property lias determinerl by forfeiture 
EoiuT 04 mist furfeitiiro for for non-payment of rent, and the lessor sues to 

noii-p4}Bn‘iit of rout. eject the lessee, if, at the hearinj^ of the suit, the 

ie-^hoe pays or tenders to the lessor the rent in arrear, together with interest 
thereon and his full costs of the suit, or gives such security as the Court 
thinks sutlicient for making such payment within fifteen days, the Court may, 
in lieu of making a decree for ejectment, pass an order relie\ing the lessee 
against the forhuture ; and thereupon the lessee shall hold the property 
leased as if the forfeiture had not occurred. 

115. The surrender, express or implied, of a lease of immoveable pro- 
Pffeefe of surrender and perty does not prejudice an under-lease of the pro- 

forfcitiiro oil undcr-leaBea. perty or any part thereof previously granted by 
the lessee, on terms and conditions suhstantiaiiy the same (t‘xct‘pl as regards 
the amount of rent) as those of the original lease; but, unless the siiiTender 
is ma<lo for the purpose of obtaining a new lease, the rent payable by, and 
the contracts binding on, the under-lessee shaU be rt^yfecuvciy payable to 
and enfor<*eable by thc^ lessor. 

The forfeiture of such a lease annuls all such under-leases, except 
where such forf<*iture has been pi'ocured by the lessor in fraud of the under- 
lessees, or relief against the forfeitui'e is granted under section one hundred 
and fourteen. 

116. Jf a lessee or under-lessee of property remains in possession thereof 

Kffoet of huldin ^ oier determination of the lease granted to the 

lessee, and the lessor or liis legal represeiitative 
acef*pts rent from the lessee or under-lessee, or otherwise assents to his con- 
tinuing in possession, the lt‘ase is, in the absence of an agreement to the 
contrary, renewed from year to year, or from mouth to month, according to 
the purpose for which the property is leased, as specif] ed in section one 
hundred and six. 

Illustrations. 

(a.) A lets a hntiso^ to T for five years. B underlets the house to C at a monthly 

rent of Ils. 100 Tic* fi\e years expire, but 0 continues in possession of the house 

and pays tin* rent to A. C\ loase is renewed from month to month. 

(h ) A lets a farm t) B for the life of G. 0 dies, but B continues in posses- 
sion with A*'' IPs k‘i*'e is renewed from year to }car. 

117. ^ono of the provisions of this chapter apply to leases for agricul-^ 
E\cni|.tion »♦! lej-es for tural purposes, except in so far as the Local 

agrkuhural ]»urpo^t.^. (Government, witli the previous sanction of the 

C5overnor-( leuenil in Council, may, hy notification published in the local oifi- 
fial Cmzette, ihadare all or any of such provisions to be so applicable, 
togetlnu* with, or subJtH*t to, those of the local law (if any) for the time being 
in ft>rce. 

Hiich Jiotilication shall not take effect until the expiry of six months 
from the date of its publication. 


CHAPTER YL 

Of Exchatoes. 

iia When tw'o persons mutually transfer the ownership of one thing 
„ « , „ . ^ . for the ownership of another, neither thing or both 

tlniigs being money only, the transaction is calied 
an ‘"exchange.” 

A transfer of property in completion of an exchange can be made only 
in mmmr provided for the transfer of such property by sale.. 

Urn 
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119 In the absence of a contract to the contrary, the party deprived 
EigM of party deprived of of the thing or part thereof he has received m 

tjbing reeeiyed in exchange. exchange, by reason of any defect in the title of 
the other party, is entitled at his option to compensation or to the return of 
the thing transferred by him. 

120. Save as otherwise provided in this chapter, ^ each ^ party has the 
Eights and liabilities of rights and is subject to the liabilities of a seller 
parties. as to that which he gives, and has the rights anct 

is subject to the liabilities of a buyer as to that which he takes. 

121. On an exchange of money, each party 
thereby warrants the genuineness of the money 
given by him. 


Exchange of money. 


CHAPTER VIL 


Of Gifts. 


122. “ Gift’^ is the transfer of certain existing moveable or immoveable 

j property made voluntarily and without coiisidt^ra- 

^ © ne . person, called the donor, to auot her, 

called the donee, and accepted by or on behalf of the donee. 

Acceptance when to be Such acceptance must be made during the 

“lade. life-time of the donor and while he is still capable 

of giving. 

If the donee dies before acceptance, the gift is void. 

123. For the purpose of making a gift of immoveable property, the 

^ 2 . A transfer must be effected by a registered instru- 

nient signed by or on behalf of the donor, and 
attested by at least two witnesses 

For the purpose of making a gift of moveable property, the transfer 
may be effected either by a registered instrument signed as aforesaid or by 
delivery. 

Such delivery may be made in tbe same way as goods sold may be 
delivered. 


Gift of existing and futnre 124. A gift comprising both existing and 
property. future property is void as to the latter, 

125. A gift of a thing to two or more donees, of whom one does not 
Gift to several, of whom accept it, is void as to the interest which he would 

one does not accept. have taken had he accepted. 

126. The donor and donee may agree that on the happening of any 
When gift may be sus- specified event which does not depend on the will 

pended or revoked. ^ donor a gift shall be suspended or rovoke<l ; 

but a gift which the parties agree shall be revocable wholly or in part at the 
mere will of the donor is void wholly or in part, as the case maj" be. 

A gift may also^ be revoked in any of the cases (save waiiit or failure of 
consideration) in which, if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked, 

Nothing contained in this section shall be deemed to affect the rights of 
transferees for consideration without notice. 


Illustrations. 

k 1 ^ reserving' to himself, \\ith B’s assent, the right to take 

back the held in case B and his descendants die before A. B dies without descend., 
ants m A s lifetime. A may take ba ck the field. 
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{h,) A givef^ a lakli of rupees to B, reserving to bimself, with B’s assent, the 
right to take back at pleasure Es. 10,000 out of the lakh. The gift holds good as to 
lls. 90,000, but is void as to Es. 10,000, which continue to belong to A. 

127. Where a gift is in the form of a single transfer to the same per- 
son of several things of which one is, and the 
others are not, burdened by an obligation, the 

donee can take nothing by the gift unless he accepts it fully. 

Where a gift is in the form of two or more separate and independent 
transfers to the same person of several things, the donee is at liberty to 
accept one of them and refuse the others, although the former may be 
beneficial and the latter onerous. 

A donee not competent to contract, and accepting property burdened by 
Onerous gift to disqualified any obligation, is not bound by his acceptance. 

But if, after becoming competent to contract, and 
biing aware of the obligation, he retains the property given, he becomes so 
bound. 

Illustrations. 

(a.) A has sbare«i in X, a prosperous joint-stock company, and also shares in Y, 
a joiut-s(ock eoinpan^f in difficulties, iloavy calls are expected in respect of the 
shares in 1 . A gives B all bis shaves in joint-stock companies. B refuses to accept 
the shares in Y. ^ He cannot take the shares in X. 

{b.) A, having a lease from a term of years of a house at a rent which he and 
his represeut.itives are bound to pa}^ during the term, and which is more than the 
IioUise can be let for, gives to B the lease, and also, as a separate and independent 
transaction, a sum of money. B refuses to accept the lease. He does not by this 
refusal foiiVit the money. 

128. Subject to the provisions of section one hundred and twenty-seven, 

p . I j w here a gift consists of the donor’s whole property, 

the donee is personally liable for all the debts due 
by the donor at the time of the gift to the extent of the pi-operty comprised 
therein. 

129. Kothing in this chapter relates to gifts of moveable property made 

Saving of tlon.xtion* in contemplation of death, or shall be deemed to 

>lnhamniadan law. aileot any rule of Muhammadan law, or, save as 
provided by section one hundred and twenty- three, any rule of Hindu or 
Buddhist law. 


Actioimble claim. 


OHAPTEit VIII. 

Of Tbansfeks of Actionable Claims. 

130- A claim which the Civil Courts recognise as affording grounds 
for relief is actionable whether a suit for its en- 
fori‘ement is or is not actually pending or likely 
to become necessary. 

131. No transfer of any d(‘bt or any beneficial interest in moveable pro- 
- f I It per ty shall have any operation against the debtor 

liMWtvo itj» , against the person in wdiom the property is 

wsteci, until express notice of the transfer is given to him, unless he is a 
party to ot oiherw ise aw'are of such transfer ; and every dealing by such 
debtor or person, not being a party to or otheiwvise aware of, and not having 
«oeived express notice of, a transfer, with the debt or property, shall be 
valid m against such transfer. 


m 
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Illustration. 

A ewes money to B, who transfers the debt to 0. B then demands the debt 
from A, who, having no notice, of the transfer, pays B. The payment is valid, and 
€ cannot sue A for the debt. 

132. Every such notice must be in writing signed by the person making 
Notice to be in writing ^ke transfer, or by his agent duly authoiizod in 

signed. this behalf. 

133. On receiving such notice, the debtor or person in whom the pro- 
Debtor to give effect to perty is vested shall give effect to the transfer, 

transfer. unless where the debtor resides, or the properly is 

situate, in a foreign country, and the title of the person in whose fovour the 
transfer is made is not complete according to the law of such country, 

134. Where the transferor of a debt warrants the solvency of the 
Warranty of solvency of debtor, the warranty, in the absence of a contract 

debtor. to the contrary, applies only to his solvency at tho 

time of the transfer, and is limited, where the transfer is made for considera- 
tion, to the amount or value of such consideration. 

135. Where an actionable claim is sold, he against whom it is made is 
Discharge of person against wholly discharged by paying to the buyer the price 

whom claim is sold. and incidental expenses of the sale, with interest 

on the price from the day that the buyer paid it. 

ISTothing in the former part of this section applies — 

(«) where the sale is made to the co-heir to, or co-proprietor of, the 
claim sold ; 

{h) where it is made to a creditor in payment of what is due to him ; 

(c) where it is made to the possessor of a property subject to the action- 
able claim ; 

(d) where the judgment of a competent Court has been delivered affirm- 
ing the claim, or where the claim has been made clear by evidence, and is 
ready for judgment. 

136. 1^0 Judge, pleader, mukhtar, clerk, bailiff, or other officer connected 
Incap/icity of officers con- with Courts of justice, can buy any actionable 

jiected with Courts of justice, claim falling under the jurisdiction of the Court in 
which he exercises his functions. 

137. The person to whom a debt or charge is transferred shall take it 
Liability of transferee of subject to all the liabilities to which the traiisforor 

4§bt. was subject in respect thereof at the date of the 

transfer. 

Illustration. 

A debeutnie is issnod in fraud of a public company to A. A sells and tran'sfeTS 
the flcbentnre to B, who has no notice of the fraud. The debenture is invalid in the 
hands of B. 

138. When a debt is transferred for the purpose of securing an exi.stiiig 

Mortgaged debt. future debt, the debt so transferred, if recovered 

by either the transferor or transferee, is applicable, 
first, in payment of the costs of such recovery ; secondly, in or towards satis- 
faction of the amount for the time being secured by the transfer : and tlio 
residue (if any) belongs to the transferor. 

Saving of negotiable instru- 139. Nothing in this chapter applies to iieiro 
tiable instruments. r ir © 
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THE BOH EDULE— («.) Statutes. 


Year aii<l Haipter. | 

i 

Subject. 

Extent of repeal. 

27 Heu. VIIL, c. 10... 

Uses 

The whole. 

13 Elw., c. 5 

Fnuululeiit conveyances 

The whole. 

27 Elis!., c. 4 ... 

E'ramiuleiit conveyances 

The whole. 

4 Win. & Mary, c. IG. 

Clandestine moitgages 

The whole. 

(k) Acts of the Goyernor-Ueneeal in Council. 

dumber an«l year. 

1 

Subject. 

Extent of repeal. 

IX. of 1842 ... 

Lea'^e ami release 

The whole. 

XXXLofl854 ... 

Modes of conveying land 

Section 17. 

XL of 1855 ... 

Mesne profits and improvement 

Section 1 ; in the title, the 
words “ to mesne profits 
and ’’ and in the preamble 
to limit the liability for 
mesne profits and.” 

XXVILofi866 ... 

Indian Trustee Act 

Section 31. 

IV. of 1872 ... 

Pan jab Laws Act 

So far as it relates to Ben- 
gal Regulations I. of 1798 
and XVII. of 1806. 

XX. of 1875 ... 

Central Provinces Laws Act. 

So far as it relates to Ben- 
gal Regulations I. of 1798 
and XVII. of 1806. 

XVIIL of 1870 ... 

Oiidb La\\s Act 

So far as it relates to Ben- 
gal Regulation XVII. of 
1806. 

1. of 1877 ... 

^ Specific Relief 

1 

In ’sections 35 and 36, the 
words in writing.” 

(<3.) Hegulations. 

Number ami year. 

Subject. 

Extent of repeal. 

Bengal Regulation I. 
of 1798. 

Conditional sales 

j 

The whole Begnlation, 

XVIL of IBOIL 

Eedemption 

The whole Regulation. 

Bombay Regulation V. 
of 1827. 

Acknowledgment of debts : 
Interest : Mortgagrees in pos- 
* session. 

Section 15. 










[ 591 3 


THE INDIAN EASEMENTS ACT, 

NO. V. OF 1882. 


Beceived the Cr.-G.'s Assent on the ITth February 1882. 

Aw Aci ihfne (Onl runend the lato relating to Base^nents md Licenses, 


Whereas it is €‘xpf*client to define and amend the law relating to Ease- 
ments' and Licenses ; It is lierehy enacted as fol- 
lows : — 


Fimmblo- 


Preliminary. 


Short title 


Local extent. 


1. This Act may he called The Indian Ease- 
ments Act, 1882 

It extends to the territories nspeeii\ely administered by the Governor 
of Aladras in Council and the Chief Commissioners 
of the Central Provinces and Coorg ; 

Commonooment. , f force on the first day 

of (July, 1883. 

2. Nothing herein contained shall be deemed to affect any law not here- 

Savin^^. by expressly repealed ; or to derogate from — 

(a) any right of the Government to regulate the collection, retention, 
tuid distribution of the water of rivers and streams flowing in natural channels, 
and of natural lakes and ponds, or of the water flowing, collected, retained, 
or distributed in or by any channel or other work constructed at the public 
expense for irrigation ; 

(b) any cu'^tomary or other right (not being a license) in or over im- 
moveable property vhich the ( iovei imient, the public, or any person may 
po8S€« irrespecti^e of other immoveable property ; or 

any right acquired, or axising out of a relation created, before this 
Act comes into force. 

3. Sections 

Ropoal of Alt XV 
floctionw 20 an<l 27. 


26 and 
of 1877, 


27 of the fndian Limitation Act, 1877, and the 
ch4nition of “ easement,” contained in that Act, 


are repealed in the territories to which this Act 
extends, xill n^ferenees in any Act or Regulation to the said sections, or to 
sections 27 and 28 of Act No. IX. of 1871, shall, in such territories, be read 
as made to sections fifteen and sixteen of this Act. 


CHAPTER L—Op Easements generally. 

4« All easement is a right which the owner or occupier of certain land 
, possesses, as such, for the beneficial enioyment of 

B«ement dufinoU. ^ sometfimg, or 

% prevent and continue to prevent something being done, in or upon, or in 
':^pect of, certain other land not his own. 
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The land for the beneficial enjoyment of -n-hich the right exists is called 
Dominant and servient heri- the dominant heritage, and the owner or occupier 
tages and owners. _ thereof the dominant owner ; the laud on which the 
liability IS imposed is called the servient heritage, and the owner or occupier 
thereof the servient owner. ^ 

Explanation .^ — In the first and second clauses of this section, the ex- 
pression “ land includes also things perintnently attached to the earth * the 
expression ‘‘beneficial enjoyment” includes also possible convenience, remote 
advantage, and even a mere amenity; and the expression “to do something” 
includes removal and appropriation by the dominant owner, for the beneficial 
enjoyment of the dominant heritage, of any part of the soil of the servient 
nentage or anything growing or subsisting thereon. 

lllmt 7 '>ations, 

(a.) A, as the owner of a certain house, has a nVht nf i • 

(d.) A, as the owner of a certain house • t a 

tain number of his own cattle on B's tielii, or to take for tlie^nnrnn^ 

lanMie leaves which have fallen from the 

for ie putpte Thi^right ifnoran'easemen?!'*'''" 

ills? ““ fip^r 


^ Continuous and discon- 
tinuous, apparent and non- 
apparent, easements. 


5. Easements are either continuous or discon- 
tinuous, apparent or non-apparent. 


A • Ji A 

A continuous easement is one whose i 

without the act of man. enjoyment is, or may be, continual 

A discontinuous easement is one that neprk r -x 

ment. ^ its enjoy- 

An apparent easement is one the existence of ia ai i 

permanent sign which, upon careful iiisnection Kv « some 

be visible to him. inspection by a competent person, would 

A non-apparent easement is one that has no such sign. 

lUiistrations. 

obstim-Hon by his neighboul- ® ATJTs a coSoi« fasemenf ° 
tmno'ut\at/;tt.^^ over^ This is a discon- 

aqueiuct, and to draw^off*w^er th"enol°by a'^drab^ The d*'' 

upon careful inspection by a person conversant would be discovered 

parent easements. ^ with such matters. These are ap-, 

id.) A right annexed to A’s house to nrATr«n+ n ^ v. 

This is a non-apparent easement. ^ ^ ^ ^ building on his own lantf, 

✓ * 
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6. An easomeni may be permanent, or for a term of years or other 
Basement for limited time limited period, or subject to periodical interrup- 
t>r on condition. tioii, or exercisable only at a certain place, or at 

certain times, or between certain hours, or for a particular purpose, or on 
condition that it shall commence or become void or voidable on the happening 
of a specified event or the performance or non-performanco of a specified act. 

BartomontB restrictivo of 7* Easements are restrictions of one or other 

certain of the following rights (namedy) : — 

(a) The exclusive right of every owner of iminoveable property (subject 
. . to any law for the time being in force) to enjoy 

Bxelusivanghttooajoy. the same ami ill products thereof 

and accessions thereto. 

{h) The right of every owner of immoveable property (subject .to any 

Right, to eavautagos aris- fo^co) to enjoy without 

Ing from Hituation. disturbance by another the natural advantages 

arising from its situation. 

inusfrafions of the Rights above ref mod to, 

(a.) The exclusive right of every owner of laud in a town to build on such 
hind, subject to any municipal law for the time being in force. 

(b ) The right of every owner of land tiiat the air passing thereto shall not be 
unreasonably polluted by other persons. 

(c.) The right of every owner of a house that his physical comfort shall not be 
interfered with materially and unreasonably by noise or vibration caused by any 
other person. , 

(fl) The right of every owner of laud to so much light and air as pass verti- 
cally thereto. 

(e.) The right of every owner of land that such land, in its natural condition, 
shall have the support naturally rendered by the subjacent and adjacent soil of 
another person. 

JSxphmatio7i — Land is in its natural condition when it is not excavated and not 
subjected to artificial pressure; and the “subjacent and adjacent soil” mentioned in 
this illustration means such soil only as in its natural condition would support the 
dominant heritage in its natural condition. 

(/.) The right of every owner of land that, within his own limits, the water 
which naturally passes or percolates by, over, or through his land, shall not, before 
80 passing or percolating, be unreasonably polluted by other persons. 

(< 7 .) The right of every owner of land to collect and dispose within his own 
limits of all water under the land which does not pass in a defined channel, and all 
water its surface which does not pass in a defined channel. 

(h.) T!\e right of every owner of land that the water of every natural stream 
which passes by, through, or over his land in a defined natural channel shall be 
allowed by other persons to flow within such owner’s limits without interruption and 
without material alteration in quantity, direction, force, or temperature; the right 
of every owner of land abutting on a natural lake or pond into or out of which a 
Batural stream flows, that the water of such lake or pond shall be allowed by other 
persons to remain within such owner’s limits without material alteration in quantity 
or temperature. 

(i) The right of every owner of upper land that water naturally rising in, or 
falling on, such land, and not passing in defined channels, shall be allowed by the 
owner of adjacent lower land to run naturally thereto. 

( 7 .) The right of every owner of land abutting on a natural stream, lake, or 
pond to use and consume its water for drinking, household purposes, and watering 
#his cattle and sheep ; and the right of every such owner to use and consume the 
water for irrigating such land, and for the purposes of any manufactory situate 
tl^reon, provided that he does not thereby cause material injury to other like 
4*wners. 

^ ^ — A natural stream is a stream, whether permanent or intermittent, 

tidttot tideless, on the surface of land or undei*ground, which flows by the opera- 
tion of .nature only and in a natural and known course. 

75 H 
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OHAPTEE IL 


The Imposition, Acquisition, and Transfer of Easements. 


^ 8. An easement may 

Who may impose ease- 
ments. 


be imposed by any one in the circumstances, and 
to the extent, in and to which he may transfer hk 
interest in the heritage on which the liability is 
to be imposed. 


Illusti'ations. 


(a.) A is tenant of B’s land nnder a lease for an unexpired term of twenty 
years, and has p(^wer to transfer his interest under the lease. A may impose an 
easement on the land to continue during the time that the lease exists or for any 
shorter peiiod. ^ ^ i i * 

(6 ) A is tenant for his life of certain land with it^mainder to B absolutely. A 
’cannot, unless with B’s consent, impose an easement theieon which will continuo 
after the determination of his life-interest. 

(c,) A, B, and 0 are co-owners of certain land. A cannot, without the constmt 
of B and C, impose an easement on the land or on any part thereof. 

^ (d.) A ahd B are lessees of the same lessor, A of a field X for a term of five 

years, and B of a field Y for a teim of ten years. A’s inteieat under his leas^ is 
transferable ; B's is not. A may impose on X, in favour of B, a right of -way 
terminable with A’s lease. 


Servient owners. 


Subject to the provisions of section eight, a servient owner may 
impose on the servient heritage any easement that 
does not lessen the utility of the existing ease- 
ment, But he cannot, without the consent of the dominant owner, impose 
an easement on the servient heritage which would lessen such utility. 

Illustrations, 


(a) A has, in respect of his mill, a right to the uninterrupted flow thereto, from 
sunrise to noon, of the water of B’s stream. B may giant to 0 the light to diveit 
the wat^r of the stream from noon to sunset : provided that A’s supply is not 
thereby diminished. 

(6.) A has, in respect of his house, a right of way over B’s laud. B may giant 
to 0, as the owner of a neighbouring farm, the right to feed his cattle on the grass 
growing on the way : provided that A’s right of way is not thex'eby obstructed. 

10 . Subject to the provisions of section eight, a lessor may impose, on 

Lessor and mortgagor. 

derogate trom the rights of the lessee as such, and 
a mortgagor may impose, on the property mortgaged, any easement that does 
not render the security insufficient. But a lessor or mortgagor cannot, 
without the consent of the lessee or mortgagee, impose any other easerpent 
on such property, unless it be to take effect on the termination of the lease 
or the redemption of the mortgage. 


Explanation . — A security is insufficient within the meaning of the 
section unless the value of the mortgaged property exceeds by one-third, or 
if ebnsisting of buildings, exceeds by one-half, the amount for the time hein^ 
due on the mortgage. 

, 11. No lessee or other person having a derivative interest may impose 
- Lessee. property held by him as such an easement 

, , effect after the expiration of hip own 

inteijest, or in derogation of the right of the lessor or the superior proprietor. 

,14 1^, Ah .easement may be acquired by the owner of the immoveable 
Who may acquire ease- property for the beneficial enjoyment of whiph the 
' right is created, or on his behalf, by any person in 
possession of the same, 
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J 1 

One of two or more co-owners of immoveable property may, as sticli, 
with or witbont the consent of the other or others, acquire an easement for 
the beneficial enjoyment of such property. 

No lessee of immoveable property can acquire, for the beneficial enjoy- 
ment of other immoveable property of ixis own, an easement in or over the 
property comprised in his lease. * 

Basements of necessity and 13. Where one person transfers or bequeaths 

easements. immoveable property to another, — 

(a) if an easement in other immoveable property of the transferor or 
testator is necessary for enjoying the subject of the transfer or bequest, the 
transferee or legatee shall be entitled to such easement ; or 

(b) if such an easement is apparent and continuous, and necessary for 
enjoying the said subject as it was enjoyed when the transfer or bequest took 
effect, the transferee or legatee shall, unless a different intention is expressed 
or necessarily implied, be entitled to such easement ; 

(c) if an easement in the subject of the transfer or bequest is necessary 
for enjoying other immoveable property of the transferor or testator, the 
transferor or the legal representative of the testator shall be entitled to such 
easement ; or 

(d) if such an easement is apparent and continuous, and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest 
took effect, the transferor, or the legal representative of the testator, shalj, 
unless a different intention is expressed or necessarily implied, be entitled to 
such easement. 

Where a partition is made of the joint property of several persons, — 

(e) if an easement over the share of one of them is necessary for enjoy- 
ing the share of another of them, the latter shall be entitled to such ease- 
ment; or 

(/) if such an easement is apparent and continuous, and necessary for 
enjoying the share of the latter as it was enjoyed when the partition took 
effect, he shall, unless a different intention is expressed or necessarily implied, 
ho entitled to such easement. 

The easements mentioned in this section, clauses (a), (c), and (e) are 
called easements of necessity. 

Where immoveable property passes by operation of law, the persons 
from and to whom it so passes are, for the purpose of this section, to be 
deemed, respectively, the tiansferor and transferee. 

Illu&tratioris, 

(a.) A sells B a field then used for agriculfcaral purposes only. It is inacces- 
sible except by passing over A’s adjoining land or by trespassing on the land of a 
stranger* B is entitled to a right of way, for agricultural purposes only, over A’s 
adjoining land to the field sold 

(hi) A, the owner of two fields, sells one to B, and retains the other. The 
field retained was at the date of the sale used for agiicultnral purposes only, and 
is inaccessible except by passing over the field sold to B. A is entitled to a right 
of way, for agricultural purposes only, over B’s field to the field retained. 

(<j.) A sells B a house with windows overlooking A’s land, which A retains. 
The light which passes over A’s land to the windows is necessary for enjoying tlio 
house as it was enjoyed when the sale took effect. B is entitled to tlie light, and A 
cannot afterwards obstruct it by building on his land. 

(«f.) A sells B a house “with windows overlooking A's land. The light passing 
over A’s land to the windows is necessary for enjoying the house as it was enjoyed 
when the sale took effect. Afterwards A sells the land to 0. Here C cannot 
obstruct the light by buiitliug on the laud, for ho takes it subject to the burdens to 
which it was aubjeet in A’s hands. 
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(e.) A is tlie owner of a lionse and adjoining? land. The house has windows 
overlooking the land. A simultaneously sells the house to B and the land to 0. 
The light passing over the land is necessary for enjoying the house as it was enjoyed 
when the sale took effect. Here A impliedly grants B a right to the light, and 
C takes the land subject to the restriction that he may not build so as to obstruct 
such light. 

(/ ) A is the owner of a house and adjoining land. The house has windows 
overlooking the land. A, retaining the house, sells the land to B, without e-xpressly 
reserving any easement. The light passing over the lan’d is^ necessary for enjoying 
the house as it was enjoyed when the sale took effect. A is entitled to the lights 
and B cannot build on the land so as to obstruct such light. 

(ff.) A, the owner of a house, sells B a factory built on adjoining land. B is 
entitled, as against A, to pollute the air, when necessary, with smoke and vapours 
from the factory. 

(h,) A, the owner of two adjoining houses, Y and Z, sells Y -to B, and retains 
Z. B is entitled to the benefit of all the gutters and drains common to the two 
houses and necessary for enjoying Y as it was enjoyed when the sale took effect, 
and A is entitled to the benefit of all the gutters and drains common to the two 
houses and necessary for enjoying Z as it was enjoyed when the sale to<»k effect. 

(i.) A, the owner of two adjoining buildings, sells one to B, ndniniug the other. 
B is entitled to a right to lateral support from A’s building, and A is entitled to a 
right to lateral support from B’s building. 

(j\ ) A, the owner of two adjoining buildings, sells one to B, and the other to 
0. 0 is entitled to lateral support from B’s building, and B is entitled to lateral 

support from G’s building. 

(k) A grants lands to B for the purpose of building a house thereon. B is 
entitled to such amount of lateral and subjacent support from A’s land as is neces- 
sary for the safety of the house. 

(1.) Under the Land Acquisition Act, 1870, a Railway Company compulsorily 
acquires a portion of B’s land for the purpose of making a siding. Tlie Company 
is entitled to such amount of lateral support from B’s adjoining land as is essential 
for the safety of the siding. 

(m.) Owing to partition of joint property, A becomes the owner of an 
upper room in a building, and becomes the owner of tlie poition of the building 
immediately beneath it. A is entitled to such amount of vertical support from B'e 
portion as is essential for the safety of the upper room. 

(w.) A let a house and grounds to B for a particular business. B has no access 
to them other than by crossing A’s land, B is entitled to a right of way over that 
land suitable to the business to be carried on by B in the house and grounds. 

14 When right to a way of necessity is created under section thirteen^ 
Direction of way of neces- the transferor, the legal representative of the 
testator, or the owner of the share over which the 
right is exercised, as the case may be, is entitled to set out the way ; but it 
must be reasonably convenient for the dominant owner. 

When the person so entitled to set out the way refuses or neglects to do 
so, the dominant owner may set it out. 

15. Where the access and use of light or air, to and for any building 

Acquisition by prescription. peaceably enjoyed therewitb, as an ease- 

ment, without interruption, and twenty years, 
and where support from one person’s land, or things alhxecl thereto, has 
been peaceably received by another person’s land subjected to artificial pres- 
sure, or by things affixed thereto, as an easement, without interruption, and 
for twenty years, 

and where a right of way or any other easement has been peaceably and 
openly enjoyed by any person claiming title thereto, as an easement, and as 
Ox right, without interruption, and for twenty years, 

the ^%ht to such access and use of light or air, support, or other ease- 
ment shall be absolute. 
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Each of' the said periods of twenty years shall be taken to he a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested. 

Explanation L — -Nothing is an enjoyment within the meaning of this 
section when it has been had in pursuance of an agreement with the owner 
or occupier of the property over which the right is claimed, and it is ap- 
parent from the agreement that such right has not been granted as an ease- 
ment, or, if granted as an easement, that it has been granted for a limited 
period, or subject to a condition on the fulfilment of which it is to cease. 

Explanation IL — Nothing is an interruption within the meaning of this 
section unless where there is an actual cessation of the enjoyment by reason 
of an obstruction by the act of some person other than the claimant, and 
unless such obstruction is submitted to or acquiesced in for one year after 
the claimant has notice thereof and of the person making or authorizing the 
same to be made. 

Expkmutmi> II L — Suspension of enjoyment in pursuance of a contract 
betwe.eti the dominant and servient owners is not an interruption within the 
meaning of this section. 

Explanation IV* — In the case of an easement to pollute water, the said 
period of twenty years begins wdieii the pollution first prejudices perceptibly 
the servient heritage. 

When the property over which a right is claimed under this section 
belongs to Government, this section shall be read as if, for the words ‘‘ twenty 
years, the words ‘‘ sixty years,” were substituted. 

Illustrations* 

(a.) A suit is brought in 1883 for obstructing a right of way. The defendant 
admits the obstruction, but denies the right of way, Tlie pluiutilf proves that the 
right was peaceably and openly enjoyed by him, clainnng title thereto as an ease- 
ment and as of right, without interruption, from 1st January, 1862, to 1st January, 
1882. The plaintiff is entitled to judgment. 

(5.) In a like suit the plaintiff shows that the right was peaceably and openly 
enjoyed by Mm for twenty years. The defendant proves that for a year of that time 
the plainiill was entitled to possession of tlie servient heritage as lessee thereof, and 
enjoyed the right as such lessee. The suit shall be dismissed, for the right of way 
has not been enjoyed “ as an easement’’ for twenty years. 

(c.) In a like stiit the plaintiff shows that the right was peaceably and openly 
enjoyed by him for twenty ^mars. The defendant proves that the plaintiff on one 
occasion during the twenty years had admitted that the user was not of right, and 
asked his leave to enjoy the right. The suit shall be dismissed, for the right of way 
has nut been enjoyed ‘‘ as of right” for twenty years. 

16. Provided that, when any land upon, over, or from which any ease- 
Excliision ill favour of re- merit has been enjoyed or derived, has been held 
ver.siouor of servient heritage, niider or by virtue of any interest for life, or any 
term of years exceeding three years from the granting thereof, the time of 
the enjoyment of such easement dui'ing the continuance of such interest or 
term siiall be excluded in the computation of the said last-mentioned period 
of twenty years, in case the claim is, within three years next after the deter- 
mination of such interest or term, resisted by the person entitled, on such 
determination, to the said land. 


Illustration, 

A sues for a declaration that he is entitled to a right of way over B’a land. A 
proves that he has enjoyed tlie right for twenty-five years ; but Bshoivs that during 
ten of tliese years 0 luni a life-interest iu the land ; that on O’s death B liecame en- 
titled to the land ; and that within two years after C’s death he contested A’s claim 
to the rigiit. The suit must be dismisseil, as A, with reference to the provisions of 
this section, has only proved enjoyment for fifteen years.. 
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Bights which canttot he ac- 17 . Easements acquired under section fifteen 

qmxed by prescription. are said to be acquired by prescription, and are 

called prescriptive rights. 

None of the following rights can be so acquired : — 

{a) a right which would tend to the total destruction of the subject of 
the right, or the property on which, if the acquisition were made, liability 
would be imposed ; 

(b) * a right to the free passage of light or air to an open space of ground ; 

(c) a right to surface-water not flowing in a stream, and not per- 
manently collected in a pool, tank, or otherwise ; 

{d) a right to underground water not passing in a defined channel. 

18. An easement may be acquired in virtue 
Customary easements. ^ custom. Sucli easements are called cus- 

tomary easements. 

Illustrations. 

(a.) By the custom of a certain village every cultivator of village-land is en- 
titled, as such, to graze his cattle on the common pasture. A having hecomc* tlio 
tenant of a plot of uncultivated land in the village breaks up and cultivates that 
plot. He thereby acquires an easement to graze his cattle in accordance witli the 
custom. 

(6.) By the custom of a certain town no owner or occupier of a house can open 
a new window therein so as substantially to invade his neighbour’s privacy. A 
builds a house in the town near B’s house. A thereupon acqtiires an easement that 
shall not open new windows in his house so as to command a view of the portions 
of A’s house which are ordinarily excluded from observation, and B acquires a like 
ea'^einent with respect to A’s house. 

19. Where the dominant heritage is transferred or devolves, by act 
Transfer of dominant heri- of parties, or by operation of law, the transfer or 
tags passes easement. devolution shall, unless a contrary intention ap- 

pears, be deemed to pass the easement to the person in whose favour the 
transfer or devolution takes place. 

Illustration. 

A has certain land to which a right of way is annexed. A lets the land to B 
for twenty years. The right of way vests in B and his legal representative so long 
as the lease continues. 


CHAPTER HI. 


The Incidents op Easements. 

20. The rules contained in this chapter ^.re controlled by any con- 
Eules controlled by con- tract between the dominant and servient owners 
tract or title. relating to the servient heritage, and by the provi- 

sions of the instrument or decree (if any) by which the easement referred 
to was imposed. 

And when any incident of any customary easement is inconsistent with 
Incidents of customary such rules, nothing in this chapter shall affect such 
incident. 

21. An easement must not be used for any 
purpose not connected with the enjoyment of the 
dominant heritage. 

Illustrations. 

(a.) A, as owner of a farm Y, has a right of way over land to Y. Lying 
beyond Y, A has another farm Z, the beneficial enjoyment of which is not necessary 
for the beneficial enjoyment of Y. He must not use the easement for the purpofi© 
of pas^ng to and from Z. 


Bar to use unconnected 
with enjoyment. 
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(Z>.) A, as owner of a certain lioime, has a ris^ht of wa}^ to ani! from it. For tbo 
purpose of passing to and from the house, tlie right may be used, not only by A, 
but by the members of his family, his guests, lodgers, servants, workmen, visitors, 
ami cuHtomera ; for this is a purpose connected withtlie enjoyment of the dominant 
heritage. So, if A lets the house, he may use the right of way for the purpose of 
collecting liie rent and seeing that the house is kept in repair. 

22. The dominant owner must exercise liis right in the mode which is 

Bi^omso of easement. ouerous to the sorvient owner ; and when the 

exercise of an easement can, without detriment 
to the dominant owner, be confined to a determinate part of the serviont 
Oonfinemoiit of exeruko of heritage, such exercise shall, at the request of the 
easement. servient owner, be so confined. 

I Ihisf rations, 

(a,) A has a right of way over Bk hehi, A mast enter the way at either end, 
and not at an}* intermediate point. 

(b ) A has a right ann(‘xed to his house to cut thatching- grass in B’s swamp. 
A, when exercising his easement, must cut the grass so that the plants may not bo 
destroyed. 

23. Subject to the provisions of section twenty-two, the dominant owner 
Right to alter mode of en- i»ay, from time to time, alter the mode and place 

Joymeat, of enjoying the easement, provided that be does 

not thereby impose any additional burden on the servient heritage. 

Exception . — The dominant owner of a right of way cannot vary his lino 
of passage at pleasure, even though he does not thereby impose any addi- 
tional burden on the servient heritage. 

Illustrations. 

(a.) A, the owner of a saw-mill, has a right to a Row of wafer sufficient to 
work the mill. He may convert the «?aw-mill into a corn-mill, provided that it can 
be worked by the same amount of water. 

(b,) A has a right to discharge on B’s land the rain-water from the eaves of A's 
house. This does not entitle A to advance his eaves if, by so doing, ho imposes a 
greater burden on B’s land. 

(c.) A, as the owner of a paper-mill, acquires a right to pollute a stream by 
pouring in the refuse-liquor produced by making in the mill paper from rags. lie 
may pollute the stream by pouring in similar liquor produced by making in the mill 
paper by a new process from bamboos, provided that he does not substantially 
increase the amount, or injuriously change the nature, of the pollution. 

(d ) A, a riparian owner, acquires, as against the lower riparian owners, a pre- 
scriptive right to pollute a stream by throwing sawdust into it. This does not 
entitle A to pollute tlie stream by discharging into it poisonous liquor. 

24. The dominant owner is entitled, as against the servient owner, to do 
Right to do acts to secure all acts necessary to secure the full enjoyment of 

enjoymeut. the easement ; but such acts must be done at shell 

time and in such manner as, without detriment to the dominant owner, to 
cause the servient owner as little inconvenience as possible ; and the dominant 
owner must repair, as far as practicable, the damage (if any) caused by the 
act to the servient heritage. 

Rights to do acts necessary to secure the full 
Accessory rights. enjoyment of an easement are called accessory 

rights. 

IllmtraHons. 

(^.) A has an easement to lay pipes in B’s land to convey water to A’s cistern. 
A may enter and dig the land in order to mend the pipes, but he must restore the 
surface to its original state. 
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(i(?)A lias ati easement of a drain through B’s land. The sewer with which 
the drain conimnnicates is altered* A may enter upon B’s land and alter the dr«dn, 
to adapt it to the new sewer, provided that he does not thereby impose any addi- 
tional burden on B’s land. . t ^ i mi 

(c.) A, as owner of a certain house, has a right of way over B s land, j ho 
way is out of repair, or a tree is blown down and falls across it. A may enter 011 
B’s land and repair the way or remove the tree from it. 

(d.) A, as owner of a ceitain field, has aright of way over B’s hmd.^ B remders 
the way impassable. A may deviate from the way and pass over the adjoining Lmd 
of B, provided that the deviation is reasonable. 

(e.) A, as owner of a certain house, has a right of way over B’s field. A may 
remove rocks to make the way. 

(/.) A has an easement of support from B*s wall. The wall gives way. A 
may enter upon B's land and repair the wall. 

(g) A has an easement to have his land flooded by means of a dam in B’s 
stream. The dam is half swept away by an inundation. A may enter upon B’s 
land and repair the dam. 

25. The expenses incurred in constructing works, or making repaires, or 
Liability for expenses ne- <io“g necessary for the use or pro- 

cessary for preservation of servation of an easement, must be defrayed by the 
easement. dominant owner. 


26. Where an easement is enjoyed by means of an artificial work, the 
Liability for damage from dominant owner is liable to make compensation 

want of repair. for any damage to the servient heritage arising 

from the want of repair of such work. 

27. The servient owner is not bound to do anything for the benefit of 
Servient owner not bound the dominant heritage, and he is entitled, as against 

to do anything. the dominant owner, to use the servient heritage 

in any way consistent with the enjoyment of the easement : but he must not 
do any act tending to restrict the easement or to render its exercise less 
convenient. 

Illustrations, 

(a.) A, as owner of a house, has a right to lead water and send sewage through 
B’s land. B is not bound as servient owner to clear the watercourse or scour the 
sewer. 

( 6 .) A grants a right of way through his land to B as owner of a field. A may 
feed his cattle on grass growing on the way, provided that B’s right of way is not 
thereby obstructed ; but he must not build a wall at the end of his land so as to 
prevent B from going beyond it, nor must he narrow the way so as to render the 
exercise of the right less easy than it was at the date of the grant. 

(c.) A, in respect of his house, is entitled to an easement of support from B’s 
wall. B is not bound as servient owner to keep the wall standing and in repair. 
But he must not pull down or weaken the wall so as to make it incapable of render- 
ing the necessaiy support. 

(d.) A, in respect of his mill, is’ entitled to a watercourse through B’s land. B 
must not drive stakes so as to obstruct the watercourse. 

(c.) A, in respect of his house, is entitled to a certain quantity of light passing 
oyer B’s laud. B must not plant trees so as to obstruct the passage to A’s windows 
of that quantity of light. 


28. With respect to 
jExtent of easements. 

®^en|ent of necessity. 


the extent of easements and the iioode of their 
enjoyment, the following provisions shall take 
effect : — 

An easement of necessity is co-extensive witli 
the necessity as it existed wlien the easement was 
imposed, 
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Tlxe extent of any other easement and the mode of its eiijoymoiit must 
he fixed with reference to the probable intention 
Other easGiiien . parties, and the purpose for which the 

right was imposed or acquired. 

In the absence of evidence as to such intention and purpose— 

•n* 1 4 (^) ^ rit^ht of way of any one kind does not 

Right of wiiy, -It ' ^ 1-1 

Riciuiie a ngiit or way or any other kind : 

(Z») the extent of a right to the passagt> of light or air to a certain 
Right i<> light or air ac- window, door, or othim o]»ening, imposi^d by a 
<|niro«i hy grant. iestaineniary or noii-testanieutary insinnnent, is 

the quantity of light or air that ent<'r(*d th(‘ opening at the time the testator 
died or the noivteslanK^ntary instrument i\as made: 

(e) the extent of a pres<Tiptive right to the passage of light or air 
CrcHerietno right to light to a certain window, door, or other opening, is 
that quantity of light or air which has been 
atHuistoined to enter thot opening during the \\liole of the prescript iv(‘ period 
irrespfHdivtdy of tin* piirposc‘.s for ’which it has b(*( n ust‘d : 

(//) tlm fsxient of a preseri]>tive right to pollute air or water is the extent 
PreHmpd\ e right to of th(i pollutiou at tlie eoinmencement of tho 

airmidwaior. piTiod of user on coinidetiuu of which the right 

arose : and 

(e) the extent of every other prescriptive right and the mode of its 

, enjoyment must be detennined by the accustomed 
Other prcscrintirc rights. * t* .t - i . 

user of the right. 

20. The doinmant owner cannot, by merely altering or adding to the 
Incroasoof oa.scmont. dowinaut heritage, substantially increase ki ease- 

ment. 


Where an easement has been granted or bequeathed so that its extent 
shall be proportionate to the extent of the dominant heritage, if the dominant 
heritage is increased by alluvion, the easement is proportionately increased, 
and if the dominant heritage is diminished by cliluvion, the easement is pro- 
portionately diminished. 

Bave as aforesaid, no easement is affected by any change in the extent 
of the dominant or the servient heritage. 

JZh/.s*fw//e??5. 

(«T.) A, the owner of a mill, has aequirtsl a prescriptive right io divert to his 
mill part of the water of a stream. A alters the machinery of his mill. He cannot 
thereby increas«* hi.s riuht to divert water. 

) A has ac(pured an easement to pollute a stream hy carrying on a manufac- 
ture on its hanks by which a certain quantity of foul matter is discharged into it. 
A extends Ids works, and theiehy increases the quantity discharged. He is respon- 
sibh* the lower riparian owners for injury' done by such inciease. 

(r ) A, as the owner ot a farm, has a right to take, for the purpose of manur- 
ing his farm, h*av<\s which have fallen from the trees on B’s land. A bi\ys a field, 
and unites it to Ids farm. A is not thereby entitled to take leaves to manure this 
lleld. 

30. Where a dominant heritage is divided between two or more persons, 
Rariiiioaordomimmihorit- the eas<‘m<*nt bt*eom(*s annexed to eatdi of the 
shaixvs, but not so as to increase substantially the 
burden on the servient heritage ; providetl that such annexation is consistent 
with the terms of the instrument, decree, or revenue proceeding (if any) 
under which the division m^as made, and in the ease of prescriptive rights, 
with the user during tho prescriptive period. 


Ji 
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llhslrations. 

(a,) A lioTise to whiVli a r\ghi of wav by a particular patli is annexed is divided 
into two parts, one of which is granted to A, the other to B. Each is entitled, lu 
respect of his part, to a right of way by the same path. 

(h.) A house to which is annexed the right of drawing water from a well to 
the extent of fifty bnekets a day is divided into two distinct heritages, one of which 
is gianted to A, the other to B. A and B are each entitled, in respect of his herit- 
age to diaw from the well fifty buckets a day ; but the amount drawn by both must 
not exceed fifty buckets a day. 

(c.) A, having in respect of his house an easement of light, aiyiaes the honsd 
into three distinct heritages. Each of these continues to have the right to have itis 
windows unobstructed. 

31. In the case of excessive user of an easement the servient owner 
Obstniotion in ease of ex- may, without prejudice to any other rpinedics to 
cessive user, which he may he entitled, obstruct the user, but 

only on the servient heritage : provided that siicli user cannot be obstructed 
when the obstruction would interfere with the lawful enjoyment of the ease- 
ment. 

Illustration. 

A, having a right to the free passage over’ B*s laud of light to four windows 
six feet by lour, increases their size and number. It is impossible to obstruct the 
passage of light to the new windows without also obstructing the passage of light 
to the ancient windows. B cannot obstruct the excessive user. 


OHAPTEE lY. 

The Disturbance op Easements. 

Right to enjoyment with- 32. The owner or occupier of the dominant 

out disturbance. heritage is entitled to enjoy the easement without 

disturbance by any other person. 

Illustration, 

A, as owner of a house, has a right of way over B’s land. C unlawfully enters 
on B’s land, and obstructs A in his right of way. A may sue 0 for compensation, 
not for the entry, but for the obstruction. 

33. The owner of any interest in the dominant heritage, or the occupier 
Suit for disturbance of ease- of such heritage, may institute a suit for coinpen- 
^ sation for the disturbance of the easement or of 

any right accessory thereto ; provided that the disturbance has actualij 
caused substantial damage to the plaintiff. 

Explanation L — The doing of any act likely to injure the plaintiff bj 
affecting the evidence of the easement, or by mateidally diminishing the 
value of the dominant heritage, is substantial damage within the meaning of 
this section and section thirty-four. 

Explanation II . — Where the easement disturbed is a right to the free 
passage of light passing to the openings in a house, no damage is substantial 
within the meaning of this section, unless it falls within the first ]<]x plana- 
tion, or interferes materially with the physical comfort of the plaintiff, or 
him from carrying on his accustomed business in the dominant herit- 
age &s beneficially as he had done previous to instituting the suit. 

Explanation III , — ^Where the easement disturbed is a right to the free 
passkgeoi am to the openings in a house, damage is substantial within the 
o| this section if it interferes materially with the physical comfort 
of the plaintiff, though it is not injurious to his health. 
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IllmtnitUms. 

(a.) k places a permanent ohsiruetiou in a path over wliic-h B, as tenant of C’s 
house, has a of way, Tliis is huUstantial damage io 0, for it may affect the 
evidence of his un erHirmarv riuhl io the easement 

(&.) A, as owner of a house, has a riu:ht to walk along one side of B’s lionao. 
B hnilds a verandah overhanuing the wiv ahotii ten feet from the ground, and so as 
not to occasion aiiy inconvenience to foot-passengers using the way. This is not 
substantial damage to A. 

34. The retnoval of the means of support to which a dominant owner 
When came of aetiiai ariBCH eii titled doc‘S not give rise io a right to recover 

for removal or sup I »urt. com pen sot ion unless and until substantial damage 

is actually sustained. 

35. Subject io the provisions of the Spcjdfic Belief Act, 1877, sections 
Injunction to restrain dis- b- to 57 (both inelusiv(^), an inj}unction may he 

turlmuee. granted to restraiii the disturbance of an ease- 

ment — 

(a) if the easement is aclually disturbed, — when compensation for such 
disturbance miglit he ret‘overed undtT this chapter : 

(h) if the disturbance is only tlireatencd or intended, — when the act 
threatened or ini ended must nc'oe^sarily, if performed, disturb the easement, 

36. "Notwithstanding ihe }mo visions of section twenty-four, the domin- 
Abatement of obstruction owmcr cannot himself abate a wrongful obstruc- 

of easement. -^ion of an easement. 


CHAPTER Y, 


The Extinction, Suspension, and Revival of Easements. 


37. When, from a cause which preceded the imposition of an easement, 
Extinction by clhsolution of the person by whom it was imposed ceases to have 
right of servient owner. any right in the servient heritage, the easement is 

extinguished. 

Exception , — Nothing in this section applies to an easement lawfully 
imposed by a mortgagor in accordance with section ten. 

Illmtr(.itions. 


(a.) A transfers Snltanpur to B on condition that he does not marry 0. B im- 
poses an easement on Sultan pur. Then B marries C. B’s interest in Snltanpur ends, 
and with it the eisennmt is extinguished. 

(/i.) A, in 181)0, let Sultanpur to B for thiity years from the date of the lease. 
B, in 1861, impose s an e«i^emeut on the land in bivonr of G, who enjoys the case- 
ment peaceably and openly us an easoimnt without interruption for twentj^-nine 
years. B*s int<‘iest in Sultanpur then ends, and with it G’s easement. 

(c.) A and B, hmants of 0, hive purnianent transferable interests in their re- 
spective hoblings. A impost's on bis hohling an easement tit draw water from a tank 
for the purpose of irrigating B’s lamb B enioys the easement for twenty years. 
Tlien A’a rent falls into an ear, and his interest is sold. B’s easement is extinguished. 

(f/.) A mortgages Sultanpur to B, and l.iw fully imposes an easement on the land 
in favour of G in accordance with the prosisions of section ten. The land is sold to 
J> in satisfaction of the mortgage-debt. Tin* easenumt is not thereby extinguished. 


^ „ , 38. All easement is extinguished when the 

Extinction by roleam dominant owner releases it, expressly or impliedly, 

to the servient owner. 

Such release can be made only in the circumstances and to the extent 
in and to which the dominant owner can alienate the dominant heritage. 

An easement may be released as to part only of the servient heritage. 
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Explanation 1 . — An easement is impliedly released — 

{a) where the dominant owner expressly authorizes an act of a pcrtnanent 
nature to be done on the servient heritage, the necessary consequence of 
which is to prevent his future enjoyment of the easement, and such act is 
done in pursuance of such authority ; 

(5) where any permanent alteration is made in the dominant heritage of 
such a nature as to show that the dominant owner intended to e<jasc to enjoy 
the easement in future. 

Explanation J/.-^-Mere non-user of an easement is not an implied 
release within the meaning of this section. 


Illustrations^ 


(a.') A, B, and C are co-owners of a house to which an easement is anne^ced. 
A, without the consent of B and C, releases the easement. This release is clTectmil 
only as against A and his legal representative. 

(5.) A grants B an easement over A’s Lind for the beneficial enjoyment of Iub 
house. B assigns the house to 0. B then purports to release the easement. Tho 
release is ineifectual. 

(c.) A, having the right to discharge his eaves-droppings into B’s yard, ex- 
pressly authorizes B to build over this yard to a height which will interfere w'ith 
the discharge. B builds accordingly. A’s easement is extinguished to the extent 
of the interference. 

(d.) A, having an easement of light to a window, builds up that window with 
bricks and mortar so as to manifest an intention to abandon the easement per- 
manently. 

The easement is impliedly released. 

(e.) A, having a projecting roof by means of which he enjoys an easement to 
discharge eaves-droppings on B’s land, permanently alters the roof, so as to direcl 
the rain-water into a different channel, and discharge it on C^s land. The easement 
is impliedly released. 

39. An easement is extinguished when the servient owner, in ex- 

ercise of a power reserved in this behalf, revokes 

Erimetion by revocation. 

40. An easement is extinguished where it has been imposed for a 
Extinction on expiration of limited period, or acquired on condition that it 

limited period or happening shall become void on the performance or non-pier- 
of dissolving condition. formance of a specified act, and the period expires 

or the condition is fulfilled. 


Extinction on termination 41. An easement of necessity is extinguished 
of necessity. when the necessity comes to an end. 


Illustration. 


A grants B a field inaccessible except by passing over A's adjoining land. B 
afterwai'ds purchases a part of that land over which he can pass to his field. The 
right of way over A’s land which B bad acquired is extinguished. 

42. An easement is extinguished when it becomes incapable of beiin*^ 
Extinction of useless ease- s-t any time and under any circumstances beneficial 
ment. to the dominant owner. 


43. Where, by any permanent change in the dominant heritage, the 
Extinction by permanent burden on the servient heritage is matoriully in- 
change in dominant heritage. creased, and cannot be reduced by the servient 
owner without interfering with the lawful enjoyment of the easement the 
easement is extinguished, unless — * 

(a) it was intended for the beneficial enjoyment of the dominant herit» 
age, to whatever extent the easement should be used j or 
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(6) the injury caused to the servient owner by the change is so slight 
that no reasonable person would complain of it; or 

(g) the caseincmt is an easement of necessity, 

Kothing in this section shall be deenied to apply to an easeipcnt en- 
titling the dominant owner to support of the dominant heritage. 

44- An easement is extinguivshed where the servient heritage is by 
Extinction on j.ornmnont superior force SO permanently altered that the 

alicraiiun of hcrvicnt horifc- dominant owner can no longer enjoy such ease- 
ago by auperiur forco. ment : 

Provided that, where a way of necessity is destroyed by superior force, 
the dominant owner has a right to another way over the servient heritage; 
and the provisimis of section fourteen apply to such way. 

Illustrations, 

(«.) A grants to B, as the ownor of a certain house, a right to fish in a river 
running throngli A’s land. The river changes its coiirhc permanently, and runs 
through (3’s land. B’s easement is estinguished. 

(/>.) AecesK to a path over which A has a right of way is permanently cut off 
hy an earilu|uake. A’s right is extinguished. 

Extinciiou by destruction 45. An easement is extinguished when either 

of either heritage. the dominant or the servient heritage is completely 

destroyed. 

Illustration, 

A has a right of way over a road running along the foot of a sea-cliff. Tho 
road is washed away by a permanent encroachment of tho sea. A’s easement is 
extinguished. 

46 . An easement is extinguished when the same person becomes entitled 
Extinction by unity of to the absolute ownership of the whole of the 

ownership. dominant and servient heritages. 

Illustrations, 

(a.) A, aa the ower of a house, has a right of way over B’s field. A mort- 
gages his house, and B mortgages his field to C. Then 0 forecloses both mortgages, 
and becomes thereby absolute owner of both house and field. The right of way 
is extinguished. 

(&.) The dominant owner acquires only part of the servient heritage : the ease- 
ment is not extinguished, except in the case illustrated in section forty-one. 

to.) The servjeut owner acquires the dominant heritage in connection with a 
third person : the easement is not extingiii.shed. 

{(L) The separate owmers of two separate dominant heritages jointly acquire 
the hciritage which is servient to the two separate heritages : the easements are not 
extinguished. 

(c.) The joint owners of the dominant heritage jointly acquire the servient 
heritage : the easement is extinguished. 

(/.) A Hiugle right of way exists over two servient heritages for the beneficial 
enjoyment of a singh' dominant heritage. Tho dominant owner acquires one only 
of the servient heritages. Tho easement is not extinguished. 

((j.) A has a right of way over O’s road. B dedicates the road to tho public. 
A's right of way is not extinguished. 

47. A continuous easement is extinguished when it totally ceases to 
Extinction by non-onjoy- be oujoycd as much for an unbroken period of 

ment. twenty years. 

A discontinuous easement is extiiaguished when, for a like period, it 
has not been enjoyed as such. 
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Such period shall be reckoned, in the case of a continuous easement, 
from the day on which its enjoyment was obstructed by the servient owner, 
or rendered impossible by the dominant owner ; and, in the case of a discon- 
tinuous easement, from the day on which it was last enjoyed by any person 
as dominant owner. 

Provided that if, in the case of a discontinuous easement, the dominant 
owner, within such period, registers, under the Indian Registration Act, 
1877, a declaration of his intention to retain such easement, it shall not be 
extinguished until a period of twenty years has elapsed from the date of the 
registration. 

Where an easement can be legally enjoyed only at a certain place, or at 
certain times, or between certain hours, or for a particular purpose, its enjoy- 
ment during the said period at another place, or at other times, or betwtHux 
other hours, or for another purpose, does not prevent its extinction under this 
section. 

The circumstance that, during the said period, no one was in poss<'ssiaii 
of the servient heritage, or that the casement could not be enjoyed, or that a 
right accessory thereto was enjoyed, or that the dominant owmT was not 
aware of its existence, or that he enjoyed it in ignorance of his right to do so, 
does not prevent its extinction under this section. 

An easement is not extinguished under this section — 

(a) where the cessation is in pursuance of a contract between the domin- 
ant and servient owners ; 

(b) where the dominant heritage is held in co-ownership, and one of the 
co-owners enjoys the easement within the said period, or 

(g) where the easeuient is a necessary easement. 

Where several heritages are respectively subject to rights of way for the 
benefit of a single heritage, and the ways are continuous, such rights shall, 
for the purposes of this section, be deemed to be a single easement. 


Illustrations* 

A bas, as annexed to his house, rights of way from the high road thither over 
the heritages “X and Z and the intervening heritage Y. Before the twenty years 
expire, A exercises his right of way over X. His rights of way over Y and Z are 
not extinguished, 

Extinction of accessory 48. When an easement is extinguished, the 

rights (if any) accessory thereto are also extin- 
guished. 

Illustration* 

A has an easement to draw water from B’s well. As accesvsory thereto, he has 
a right of way over B’s land to and from the well The easement to draw water is 
extinguished under section forty-seven. The right of way is also extinguished. 

49. An easement is suspended when the dominant owmer becomes en- 
Suspension of easement. possession of the servient heritage for a 

limited interest therein, or when the servient owner 
becomes entitled to possession of the dominant heritage for a limited interest 
therein. 


50. The servient owner has no right to require that an easement he con- 
Servient owner not entitled tinned; and, notwithstanding the provisions of 
to require continuance. section twenty-six, he is not entitled to compensa- 

tion for damage caused to the servient heritage in consequence of the extin- 

^ishment or suspension of the easement, if the dominant owner has given to 
the servient owner such notice as will enable him, without unro^nable 
expense, to protect the servient heritage from such damage. 
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Whore stioli notice has not been given, the servient owner is entitled 
Componnation for damage to compensation for damage cans<‘d to the servient 
caused by oxtmgukbmexit heritage in consequence of sack extinguishment or 

suspension- 

lUusfratwn, 


A, in exercise of an easement, diverts to his canal the water of B’s stream. 
The diversion continues ftn’ many yeais, and during that lime the bed of the Htream 
partly lills up. A then abandons his easement, and restores the stream to its ancient 
course. B’a land is consequently flooded. B suscs A for compensation for tlio 
damage caused by the flooding. It is proved that A gave B a month’s notice of 
his intention to abandon the easement, and that such notice was sufficient^ to enaldo 
B, without unreasonable expense, to have prevented the dagage. The suit must be 
dismissed. 


51. An easement extinguished under section forty-five revives (a) when 
^ ^ , the destroyed heritage is, before twenty years 

Hovivalof oasomonts. expired, restored by the deposit of alluvion ; 

(h) when the destroyed heritage is a servient building, and, before twenty 
years have expired, such building is rebuilt upon th(‘ stune site ; and (c) wluui 
the destroy(*d heritagci is a dominant building, and, before twenty years have 
expired, such builcliug is rebuilt upon the same site and in such a manner as 
not to impose a greater burden on the servient heritage. 

An easement extinguished under section forty-six revives when the 
grant or bequest by which the unity of ownership was produced is set aside 
by the decree of a competent Court. A necessary easement extinguished 
under the same section revives when the unity of ownership ceases from any 
other cause. 

A suspended easement revives if the cause of suspension is removed 
before the right is extinguished under section forty-seven. 


Illustration, 


A, as the absolute owner of field Y, has a right of way thither over B’s field 
2. A obtains from B a lease of Z for twenty years. The easement is suspended so 
long as A remains lessee of Z. But when A assigns the lease to 0, or surrenders it 
to B, the right of way revives. 


CHAPTER VI. 

Licenses. 

62. Where one person grants to another, or to a definite number of 
** LIcoaso ” doaned. other persons, a right to do, or continue to do, in 

or upon the immoveable property of the grantor, 
something which would, in the tibsence of such right, be unlawful, and su(*h 
right does not amount to an easement or an interest in the property, the 
right k called a license. 

53. A license may be granted by any one in the circumstances and to 

Who may grant liccnso. extent in and to vvhich he may transfer his 

interests in the property afiected by the license, 

54. The grant of a license may be express or implied from the conduct 
Grant may ba oxproiis or of the grantor, and an agreement which purports 

imphod. create an easement, but is ineffectual for that 

purpose, may operate to create a licensa 
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55. All licenses necessary for the enjoyment of any interest, or the 
Accessory licenses annexed oxcrciso of any right, are implied in the constitu- 
hj law. tion of such interest or right. Such licenses are 

called accessory licenses. 

Ilhtstration, 


A sells the trees growing on his land to B. 
take away the trees. 


B is entitled to go on the land and 


66 . 

License when transferable. 


Unless a different intention is expressed or necessarily implied, a 
license to attend a place of public entertainment 
may be transferred by the licensee ; but, save as 
aforesaid, a license cannot be transferred by the licensee or exercised by his 
servants or agents. 

Illustrations, 


(a.) A grants B a right to walk over A’s field whenever he pleases. The right 
is not annexed to any immov cable property of B. The right cannot be transferred* 
(& ) The Government grant B a license to erect and use temporary grain hheds, 
on Government land. In the absence of express provision to the contrary, ITs 
servants may enter on the land for the purpose of erecting sheds, erect the same, 
deposit grain therein, and remove grain therefrom. 

57. The grantor of a license is bound to disclose to the licensee any 
Grantor’s duty to disclose defect in the property affected by the license, 

likely to be dangerous to the person or property 
of the licensee, of which the grantor is, and the licensee is not, aware. 

58. The grantor of a license is bound not to do anything likely to 

Grantor’s duty not ^to ren- render the property affected by the license dan- 
der property unsafe. gerous to the person or property of the licensee. 

59. When the grantor of the license transfers the property affected 
Grantor’s transferee not thereby, the transferee is not as such bound by 

bound by license. the license. 

License when revocable. 60. A license may be revoked by the grantor, 

unless — 

(a) it is coupled with a transfer of property, and such transfer is in 
force : 

(5) the licensee, acting upon the license, has executed a work of a 
permanent character, and incurred expenses in the execution. 

Revocation express or im- 6 ^* revocation of a license may be ex- 

press or implied 


JUustrations. 


of a field, grants a license to B to use a path across it. A 
revoked revoke the license, locks a gate across the path. The license i 

A hu 'nr ^ license to B to stack hay on the field 

A Jets or sells the field to 0. The license is reroked. 


License when ""deemed re- 
voked. 


62. A license is deemed to be revoked- 


a cause preceding the grant of it, the grantor ceases t 
in the property affected hy the license : 

or his re^esentatiTOr^®® expressly or impliedly, to the granto 
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(<j) wliere it lias been granted for a limited period, or acquired on eoiidi” 
tion that it shall become void on the performance or non-performance of a 
specified act, and the period expires, or the condition is fulfilled : 

(d) where the property affected by the license is destroyed or by superior 
force so permanently altered that the licensee can no longer exercise bis 
right ; 

(c) where the licensee becomes entitled to the absolute ownership of the 
property affected by the license : 

(/) where the license is granted for a specified purpose, and the purpose 
is attained, or abandoned, or becomes impracticable : 

(g) where the license is granted to the licensee as holding a particular 
office, employment, or character, and such office, employment, or character 
ceases to exist : 

(h) where the license totally ct‘ases to be used as such for an unbroken 
period of twenty years, and such cessation is not in pursuance of a contract 
between the grantor and the licensee : 

(i) in the case of an accessory license, when the interest or right to 
which it is accessory ceases to exist. 

63* Where a license is revoked, the licensee is entitled to a reasonable 
Lit}cnfc.ae’s rights on revoea- time to leave the })roperty atiected thereby, and to 
tion. remove any goods which he has been allowed to 

place on such property. 

64. Where a license has been granted for a consideration, and the 
Liconsoo’s rights on evio- licensee, without any fault of liis own, is evicted 
tioa. the grantor before he has fully enjoyed, under 

the license, the right for which he contracted, he is entitled to recover 
compensation from the grantor. 
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THE POWERS OF ATTORNEY ACT, 

NO. VIL OF 1882. 

Ekceived the G.-G.’s Assent on the 24th February 1882. 

A 71 Act to miioid the latv relatmg to Power s-of-Attomey, 


For tlie purpose of am ending the law relating to Powers-of- Attorney | 
It is hereby enacted as follows ; — 

1. This Act may be called “ The Powers-of- 
Attorney Act, 1882 : 

It applies to the whole of British India ; 

and it shall come into force on the first day of 
May, 1882. 


Short title. 

Local extent. 
Commencement. 


2, The donee of a power-of-attorney may, if he thinks fit, execute or do 
Execution under powei-of- any assurance, instrument, or thing in and with his 
attorney name and signature, and his own seal, where 

sealing is required, by the authority of the donor of the power ; and every 
assurance, instrument, and thing so ext‘cuted and done, shall be as effectual 
in law as if it had been executed or done by the donee of the power in the 
name, and with the signature and seal, of the donor thereof. 

This section applies to powers-of-attorney created by instruments exe- 
cuted either before or after this Act comes into force. 


3. Any person making or doing any payment or act in good faith, in 
Puiiiciti In ittoinc% nnder pursuance of a po n er-of attoi ney, shall not be 

powei, wiiliout nuhtc uf liable ill respect of the payment or act by reason 
ikiih, IxTore the paMnent or act, the donor of the 

power had died or be<‘mn(^ luiiatit , of unsound mind, or bankrupt or insolvent, 
or had rini)k( d tlie power, if the fact of death, lunacy, unsound ness of mind, 
bankruptiy, insoi\eiiey, or re\oeation was not, at the time of the payment or 
act, known to flu* pt i^on mnking or doing the same. 

Ihit this s< (*tion shall not ailect any right against the payee of any per- 
son interests d in an^ money so paid , and that person shall have the like 
remedy against the pi\ee as he w’-ould have had against the payer, if the 
paymt n! had not Ik‘< u made by Mm. 

This seelion only to payments and acts made or done after this 

Act comes into font'. * 

4. («») An instrument creating a pow'ex*-of attorney, its execution being 

nopoMt nf <,ri ,nna1 '»>' Statutory declaration 'or other 

jBents tnwtiiig sutlieitnt evidence, may, with the atndavit or 

attonioy. declaration, if any, be deposited in the High Court 

within the local limits of whose jurisdiction the instrument may be. 


9 
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(5.) A separate file of instruments so deposited shall be kept ; and any 
person may search that file, and inspect every instrument so deposited ; and 
a certified copy thereof shall be delivered out to him on request. 

(c.) A copy of an instrument so deposited may be presented at the office 
and may be stamped or marked as a certified copy, and, when so stamped or 
marked, shall become and be a certified copy. 

(d.) A certified copy of an instrument so deposited shall, without 
further proof, be sufficient evidence of the contents of the instrument and of 
the deposit thereof in the High Court. 

{e.) The High Court may, from time to time, make rules for the pur- 
poses of this section, and prescribing, with the concurrence of the Local 
Government, the fees to be taken under clauses (a), (b), and (c). 

(/.) Throughout British Burma, the Court of the Recorder of Rangoon 
shall, for the purposes of this section, be deemed to be the High Court. 

(g,) This section applies to instruments creating powers-of -attorney 
executed either before or after tins Act comes into force. 

5. A married woman, whether a minor or not, shall, by virtue of this 
Power-of-attorney of married Act, have power, as if she were unmarried and of 
full age, by a non-testamentary instrument, to 
appoint an attorney on her behalf, for the purpose of executing any non- 
testamentary instrument or doing any other act which she might herself 
execute or do j and the provisions of this x4.ct, relating to instruments 
creating powers-of-attorney, shall apply thereto. 

This section applies only to instruraenfcs executed after this Act comes 
into force. 

Act XXVIII. of 1866, s. 39, 6. The Trustees’ and Mortgagees’ Powers Act, 

repealed. 1866, section 39, is hereby repealed. 
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PRESIDENCY SMALL CAUSE COURTS ACT, 

NO. XV. OF 1882 . 

Received the G.-G,’s Assent on the 17th March 1882. 

An Act to consolidate and amend the law relating to the Coarts 
of Small Causes established in the Fresulencydowns. 

Whereas it is expedient to consolidate and amend the law relating to 
the Courts of Small Causes estaUlished in the 
Proamblo. towns of Calcutta, Madras, and Bombay ; It is 

hereby enacted as follows : — 


CHAPTER L 
Preliminary. 

1 . This Act may be called “ The Presidency Small Cause Courts Act, 

Short title. 1882 ;” and it shall come into force on the first 

Commencement. day of July, 1882. 

But nothing herein contained shall affect the provisions of the Army 
Act, 1881, section 151, or the rights or liabilities of any persons under any 
decree passed before that day. 

2 . On and from the said day the enactments specified in the first 

^ ^ XI. schedule hereto annexed shall be repealed to the 

Repeal of enactments. mentioned therein. 

But all Courts constituted, appointments made, and securities given 
under any of the said ejiactments, shall, so far as may be, be deemed to have 
been respectively constituted made, and given under this Act. 

All references to any enactment hereby repealed, made in Acts passed 
Referoncos in previous prior to the said day, shall be read, so far as may 
Acts. bo practicable, as if made to this Act or the cor- 

responding provisions hereof. 

3. In Act No. XXIJL of 1850 {for securiuy the LandrRpvenue of 

. , X i. * ^ Cidcufta), section 3, for the word and figures “ Act 

Amendment of AeU. YU., 18 ! 7,” the words and figures, “ The Presi- 

deney Small Cause Courts Act, 1882, Chapter VilL,” shall be substituted ; 
the words, as providtHi by tin* saivl Act,” shall be repealed ; and for each of 
the expn^hsions, “a Oommissioiier of th<‘ Court for recovery of small debts 
referred to in the said Act,” and the said Commissioners,” the words, “ the 
Judges of the Court of Small Causes at Calcutta,” shall be substituted. 

In the Code of Civil Procedure, section 8, after the word and, figures, 
Chapter XXXIX.,” the words and figures, and by the Presidency Stnall 
Cause Courts Act, 1882,” shall be inserted. 

4> In this Act, the Small Cause Court ” means the Court of Small 
« Small Caus© Court” Causes constituted under this Act in the town of 
Calcutta, Madras, or Bombay, as the case may be. 
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CHAPTER IL 


Constitution and Officers of the Court. 

5. There shall be in each of the towns of Calcutta, Madras, and Bombay, 
Courts, of Small Causes a Court, to be called the Court of Small Causes of 

established. Calcutta, Madras, or Bombay, as the case may bo. 

6. The Small Cause Court shall be deemed to be a Court subject to the 
Court to be deemed under supermtondence of the High Court of Judicature 

superintendeaee, & 0 .,ofHigh at Fort William, Madras, or Bombay, as the case 
Court. ^e, within the meaning of the Letters Patent, 

respectively dated the 28th day of December, 1865, for such High Courts, 
and within the meaning of the Code of Civil Procedure ; and the High^Oourt 
shall have, in respect of the Small Cause Court, the same powers as it has 
under the twenty-fourth and twenty-fifth of Victoria, chapter 104, section 15, 
in respect of Courts subject to its appellate jurisdiction. 

7. Subject to the control of the Governor-General in Council, the Local 
Appointment, suspension, Government may, from time to time, by notifica- 

and removal of Judges. tioii in the olEcial Gazette, appoint a person to be 

Chief Judge, and so many other persons as it thinks fit to be Judges, of the 
Small Cause Court : Provided that not less than one-third of the persons so 
appointed, including the Chief J udge, shall be advocates of one of the said 
High Courts. 

The Local Government may, by a like notification, suspend and, with 
the previous sanction of the Governor-General in Council, remove any J udge 
so appointed. 

All barristers who, when this Act comes into force, are, or are acting 
as, Judges of the Small Cause Court, shall, for the purposes of this section, 
be deemed to be advocates of a High Court. 

Bank and precedence of 8. The Chief J udge shall bo the first of the 

J udges in rank and precedence. 

The other J udges shall have rank and precedence as the Local Govern- 
ment may, from time to time, direct. 


9. Except as otherwise provided by this or any other law for tlie time 

Power to make rules. Small Cause Court may, with 

the previous sanction of the High Court, make 
rules to provide, in such manner as it thinks fit, for all matters not specially 
provided for by this Act, and for the exercise, by one or more of its Judges, 
of any powers conferred on the Small Cause Court by this Act, or by any 
other law for the time being in force. 

10. Subject to such rules, the Chief Judge may, from time to time, make 
Chief Judge to distribute such arrangements as he thinks fit foi’ the distrl- 

usinc.5^ of Ooiut. bution of the business of the Court auiong the 

vai ions J udges thereof. 

11. Save as hereinafter otherwise pi'ovided, when two or more of the 
Procedure in case of dif- Judges sitting together difitm on any (inestion, the 

eionceo opinion. opinion of the majority shall prevail; and if the 

Court IS equally dnided, the Chief Judge, if he is one of the Judges so dif- 
ms absence the J udge first in rank and piocedence of the Judg(‘S 
so mfilTing, shall have the casting voice. 


12. The Small Cause Court shall use a seal of such form and dimensions 
to b© ufeed. as are for the time being prescribed by the Local 

Govern aieiit. 
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13. The Local Governmenti may, from time to time, appoint an ojfficer 
Appointment of Registrar to be called the Registrar of the Court, and to be- 

and ministeral officers. the chief ministerial officer of the Court ; 

and the Chief Judge may, from time to time, subject to the control of 
the Local Government, appoint as many clerks, bailiffs, and other ministerial 
officers as may be necessary for the administration of justice by the Court, 
and for the exercise and performance of the powers and duties conferred 
and imposed on it by this Act or any other law for the time being in force. 

The Registrar and other officers so appointed shall exercise such powers, 
Powers and duties of such and discharge such duties, of a ministerial nature, 
officers. as the Chief Judge may, from time to time, by 

rule, direct. 

The Chief Judge may suspend or remove any Registrar or other officer 
so appointed ; but the removal of any Registrar or officer drawing a monthly 
salary of one hundred rupees or u^j wards shall be subject to the orders of 
the Local Government. 

14. The Local Government may invest the Registrar with the powers 

Registrar may bo invested this Act for the trial of suits iu 

•with powers of a Judge in w'hich the amount or value of the subject-matter 
suits not exceeding twenty exceed twenty rupees. And, subject to 

rupees. the orders of the Chief Judge, any Judge of the 

Small Cause Court may, whenever he thinks fit, transfer from his own file to 
the file of the Registrar any suit which the latter is competent to try. 

15. Xo Judge or other officer appointed under this Act shall, during 
Judge or other officer not his continuance as such J udge or officer, either by 

to practise or trade. himself or as a partner of any other person, 

practise or act, either directly or indirectly, as an advocate, attorney vakil, 
or other legal practitioner, or be concerned, either on his own account or for 
any other person, or as the partner of any other person, in any trade or 
profession. 

Any such Judge or officer so practising, acting, or concerned, shall be 
deemed to have committed an oftence under section 168 of the Indian Penal 
Oode. 

Xothing herein contained shall be deemed to prohibit any such Judge or 
officer from being a member of any company incorporated or registered under 
Royal Oharter, Letters Patent, Act of Parliament, or Act of any British 
Indian legislature. 






CHAPTER HI. 

Law administered by tije Court. 

16. All questions, other than questions relating to procedure or practice, 
Questions arising in suits, ame in suits or other proceodiugs under 

&c., under Act to bo decided this Act in the Small Cause Court, slmll he dealt 
acoordm^to law adminitstor- with and determined aecoixling to the law for the 
6 y ig 1 our . being admimstered by the High Court in the 

exercise of its ordinary original civil jurisdiction. 


CHAPTER IT. 

Jurisdiction in respect op Suits. 

17. The local limits of the jurisdiction of each of the Small Cause 
Local limits of jurisdiction Courts shall be the local limits for the time being 
of Court, of the ordinary original civil jurisdiction of the 

High Court. 
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18. Subject to the exceptions in section nineteen, the Small Cause 
Suits in which Court has Court shall have jurisdiction to try all suits of a 
jurisdiction. civil nature — 

■when the amount or value of the subject-matter does not exceed two 
thousand rupees ; and 

(а) the cause of action has arisen, either wholly or in part, within the 
local limits of the jurisdiction of the Small Cause Court, and the leave of 
the Court has, for reasons to be recorded by it in writing, been given before 
the institution of the suit ; or 

(б) all the defendants, at the time of the institution of the suit, actually 
and voluntarily reside, or carry on business, or personally work for gain, 
within such local limits ; or 

(c) any of the defendants, at the time of the institution of the suit 
actually and voluntarily resides, or carries on business, or personally works 
for gain, within such local limits, and either the leave of the Court has been 
given before the institution of the suit, or the defendants who do not reside, 
or carry on business, or personally work for gain, as aforesaid, acquiesce in 
such institution. 

Explanation L — When in any suit the sum claimed is, by a set-off 
admitted by both parties, reduced to a balance not exceeding two thousand 
rupees, the Small Cause Court shall have jurisdiction to try such suit. 

Explanation II. — Where a person has a permanent dwelling at one 
place, and also a lodging at another place for a temporary purpose only, lie 
shall he deemed to reside at both places in respect of any cause of action 
arising at the place where he has such temporary lodging. 

Explanation III. — A Corporation or Company shall be deemed to caiTy 
on business at its sole or principal office in British India, or, in respect of 
any cause of action arising at any place where it has also a subordinate office, 
at such place. 

^ Suits in which Court has no 19. The Small Cause Court shall have no 

Jurisdiction. jurisdiction in — 

(а) suits concerning the assessment or collection of the revenue ; 

(б) suits concerning any act ordered or done by the G-overnor-General 
in Council or the Local Government, or by the Governor-Genera! or a 
Governor, or by any Member of the Council of the Governor-General or of 
the Governor of Madras or Bombay, in his official capacity, or by any person 
by order of the Governor-General in Council or the Local Government ; 

(c) suits concerning any act ordered or done by any Judge or judicial 
officer in the execution of his office, or by any person in pursuance of any 
judgment or order of any Court or any such J udge or judicial officer ; 

(d) suits for the recovery of immoveable property ; 

{&) suits for the partition of immoveable property ; 

(/) suits for the foreclosure or redemption of a mortgage of immoveable 
property ; 

(y) suits for the determination of any other right to or interest in im- 
moveable property ; 

Qh) suits for the specific performance or rescission of contracts i 

(i) suits to obtain an injunction ; 

(j) suits for the cancellation or rectification of instruments; 

. (h) suits to enforce a trust ; 

(?) suits for a general average loss and suits on policies of insurance on 
seargoing vessels ; 

(m) suits for compensation in respect of collisions on the high seas ; 

{n) suits for compensation for the infringement of a patent, copyright, 
or trade-mark ; r » r j 
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(o) suits for a dissolutioa of partnership or for an account of partner- 
ship transactions ; 

(p) suits for an account of property and its duo administration under 
the decree of the Court ; 

(g) suits for conpensation for libel, slander, malicious prosecution, 
adultery, or breach of promise of marriage ; 

(r) suits for the restitution of conjugal rights, for the recovery of a wife, 
or for a diverse ; 

(s) suits for declaratory decrees ; 

(j?) suits for posst\ss!ou of a hereditary ofHce ; 

(n) suits against Sovereign Princes or Puling Chiefs, or against Ambas- 
sadors or Envoys of Foi’eign States ; 

(u) suits on any judgment of a High Court ; 

(w) suits the cogiiimucc whereof by the Small Cause Court is barred by 
any law for the time being in forca 

20. When the parties to a suit 'which, if the amount or value of the 
Court may, by con'?ont, try subject-matter thereof did not. exceed two thousand 

fruits beyond pecuniary limits rupees, would be coguiza])Ie by the Small Cause 
of jurisdiction. Court, liave entered into an agreement in writing 

that the Small Cause Court shall have jurisdiction to try such suit, the Court 
shall have jurisdiction to try the same, although the amount or value of the 
subject-matter thereof may exceed two thousand rupees. 

Every such agreement shall be filed, in the Small Cause Court, and, when 
so filed, the parties to it shall be subject to the jurisdiction of the Court, and 
shall be bound by its decision in such suit. 

21. All suits to which an officer of the Small Cause Court is, as such, a 
Suits by and against officers party, except suits in respect of property taken in 

of Court. execution of its process, or the proceeds or value 

thereof, may be instituted in the High Court at the election of the plaintiff 
as if this Act had not been passed. 

22. If any suit cognizable by the Small Cause Court, other than a suit 
Costs when plaintiff sues in which section twenty-one applies, is instituted 

High Court in other cases cog- in the High Court, and if, in such suit, the plaintiff 
nmble by Small Cause Court, obtains, in the case of a suit founded on contract, 
a decree for any matter of an amount or value less than two thousand rupees, 
and in the ease of any other suit a decree for any matter of an amount or 
value of less than three hundred rupees, no costs shall be allowed to the 
plaintiff ; 

and if in any such suit the plaintiff does not obtain a decree, the defend- 
ant shall be entitled to his costs as between attorney and client. 

The foregoing rules shall not apply to any suit in which the J" udge who 
tries the same certifies that it was one fit to be brought in the High Court. 


CHAPTER V. 

Procedure m 'Suits. 

23. The portions of the Code of Civil Procedure specified in the second 
Portions of Civil Procoduro schedule hereto annexed shall extend, and shall, 
Codo extending to Court. SO far as the same may, in the judgment of the 
Court, be applicable, be applied, to the Small Cause Court ; and the pro- 
cedure prescribed thereby shall be the procedure followed in the Couia in all 
suits cognizable by it, except where such procedure is inconsistent with the 
procedure prescribed by any specific provisions of this Act : 


78 n 


B18 


PBESIDEKOf feMALL CAUS® COURTS. 


{1882. 

Provided that the Court may, subject to the control of the Local Govern- 
ment, from time to time, by notification in the official Gazette, declare that 
any of the said portions of the said Code shall not extend and be applied to 
the Small Cause Court, or that any of such portions shall so extend and be 
applied with such modifications as the Court, subject to the control aforesaid, 
may think fit. 

24 . Except in cases of set-off under the Code of Civil Procedure, sec- 
No written statement ex- tion 111, no written statement shall be received 
«ept in cases of set-off. unless required by the Court. 

2& When a period of eight days from the decision of a suit has 
Retxim of documents ad- expired without any application for a new trial 
mitted in evidence. Or re-hearing of such suit having been made, 

or when any such application has ‘been made within such period and such 
application has been refused, or the new trial or re-hearing (as the case 
may be) has ended, any person, whether a party to the suit or not, desirous of 
receiving back any document produced by him in the suit and placed on the 
record, shall, unless the document is impounded under section 143 of the 
Code of Civil Procedure, be entitled to receive back the same : 

Provided that a document may be returned at any time before any of 
such events on such terms as the Court may direct ; Provided also that no 
document shall be returned which, by force of the decree, has become void 
or useless. 

On the return of a document which has be^n admitted in evidence, a 
receipt shall be given, by the party receiving it, in a receiiDt-book to be kept 
for the purpose. 

26 . In any suit in which the defendant appears and does not admit the 

Compensation payable by plaintiff does not obtain a decree 

plaintiff to defendant in for the full amount of his claim, the Small Cause 
certain cases. Court may, in its discretion, order the plaintiff to 

pay to the defendant, by way of satisfaction for his trouble and attendance, 
such sum as it thinks fit. 

When any claim preferred, or objection made, under section 278 of the 
Code of Civil Procedure, is disallowed, the Small Cause Court may, in its 
discretion, order the person preferring or making such claim or objection to 
pay to the decree-holder, or to the judgment-debtor, or to both, by way of 
satisfaction as aforesaid, such sum or sums as it thinks fit. 

And when any claim or objection is allowed, the Court may award such 
compensation by way of damages to the claimant or objector as it thinks lit ; 
and the order of the Court awarding or refusing such conpensatiun shall bar 
any suit in respect of injury caused by the attachment. 

Any order under this section may, in default of payment of the amount 
payable thereunder, be enforced by the person in whos(' la^’Ollr it is made 
against the person against whom it is made as if it were a decree of the 
Court. 

27 . Whenever the Small Cause Court issues a warrant for the arrest of 
Becree-boMer to^ accom- a judgment-debtor or the attachment of his pro- 

^ny officer executing war- perty, the decree-holder, or some other person on 
his behalf, shall accompany the ofiieer of the Court 
entrusted with the execution of such warrant, and shall point out to such 
^oer the judgment-debtor or the property to be attached, as the case 
may be. 
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28. When the judgment-debtor under any decree of the Small Cause 

^ ^ ' Court is a tenant of immoveable property, any- 

ab^”fopertffnd°™movt t^ng attached to such property, and which he 
able by tenant to be deemed might, before the termination of his tenancy, law- 
moveable in execution. f^]]^ remove without the permission of his land- 

lord, shall, for the purpose of the execution of such decree, be deemed to be 
moveable property, and may, if sold in such execution, be se^^cred by tbe 
purchaser, but shall not be removed by him from the property until he has 
done to the property whatever the judgment-debtor would have been bound 
to do to it if he had removed such thing. 

29. Whenever any judgment debtor, who has been arrested, or whose 
Biscbarge of jiids^ment- property has been seized in execution of a decree 

debtor on sufficient security. of the SraalT Cause Court, offers security to the 
satisfaction of such Court for p\vm'‘iit of fclie amount which he has been 
ordered to pay and the costs, the Court may order him to be discharged or 
the property to be released. 

30. Whenever it appears to the Small Cause Court that any judgment- 
Court may in certain casen debtor under its deci*ee is unable, from sickness, 

susiiend execution of decree, poverty, or other suiBcient cause, to pay the 
amount of the decre<^, or, if such Court has ordered the same to be paid in 
instalments, tbe amount of any instalment thereof, it may, from time to 
time, for such time and upon such terms as it thinks fit, suspend the exe- 
cution of such decree and discharge the debtor, or make such order as it 
thinks fit. 

31. If the judgment-debtor under any decree of tbe Small Cause Court 

Execution of decree of ^'Mun the local limits of its jurisdiction. 

Small Cause Court by other moveable property sufficient to satisfy the decree, 
the Court may, on the application of the decree- 
holder, send the decree for execution — 

(a) in the case of execution against immoveable property situate within 
such local limits — to the High Court ; 

(b) in all other cases — to any Civil Court within the local limits of 
whose jurisdiction such judgment- debtor, or any moveable or immoveable 
property of such judgment-debtor, may be found. 

The procedure prescribed by the Code of Civil Procedure for the exe- 
Procedure when decree cution of decrees by Courts other than those which 
transferred. made them shall be the procedure followed in 

such cases. 

32. Notwithstanding anything contained in the Code of Civil Pro- 
Minors may sue in certain cedure as applied by this Act, any minor may 

cases as if of full ago. institute a suit for any sum of money, not exceed- 

ing five hundred rupees, which may be clue fo him under section 70 of the 
Indian Contract Act, 1872, for wages or piece-work or for work as a servant, 
in the same manner as if he were of full age. 

33. Any non-judicial or quasi-judicial act which the Code of Civil Pro- 
Power to delegate non- cedure as applied by this Act requires to be done 

judicial duties, q, Judge, and any act which may be done by a 

Commissioner appointed to examine and adjust accounts under section 394 
of that Code as so applied, may be done by tbe Registrar of the Bmall Cause 
Court, or by such other officer of that Court as that Court may, from time 
to time, appoint in this behalf. 

The High Court may, from time to time, by rule, declare what shall be 
deemed to be non-judicial and quasi-judicial acts within the meaning of thia 
section, 
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34 . Tlie suits cognizable by tbe Begistrar under section fourteen shall 

, , be heard and determined by him in like manner 
temmfSL^ikeTjudg©. in all respects as a Judge of the Court might hear 
and determine the same : 

Provided that, subject to the control of the Chief J udge, any J udge of 
the Court may, whenever he thinks fit, transfer to 
Proviso. Begistrar. 

35. The Begistrar may receive applications for the execution of clecree<i 

Registrar may execute all of any Passed by the Court, and may, commit 

decrees witli tb© sanio powers and discharge judgment-debtors, and make any 
as a Judge.' order in respect thereof which a Judge of the 

Court might make under this Act. 


36. Every decree and order made by the Begistrar in any suit or pro- 
Decrees and orders of Re- ccediiig shall be subject to the same provisions in 
gistrar to b© subject to new regard to new trial as if made by a J udge of the 
trial as if made by a Judge. Court. 


CHAPTER YL 

New Trials and Be-hearing. 

37 . Save as is herein specially provided, every decree and order of thc^ 
Judgments and orders of Small Cause Court in a suit shall be final and con- 

Court final. elusive ; but the Court may, on application of 

either party, made within eight days from the date of the d(^creo or ordcu' 
Power to order new trial in hi any suit (not being a decree passed under section 
Small Cause Court. 522 of the Code of Civil Procedure), order a new 

trial to be held, or alter, set aside, or reverse the decree or order, upon such 
terms as it thinks reasonable, and may, in the meantime, stay the proceedings. 

38. Any party may, within eight days after the judgment in any suit 
Application for re-bearing in the Small Cause Court in which the amount oi* 

in High Court. value of the subject-matter exceeds one thousand 

rupees, apply to the High Court for an order that such suit may be re-hearil 
in the High Court. 

Such application shall be supported by affidavits, and, in case the appli- 
cant has appeared in the Small Cause Court by advocate, vakil, attorney, or 
pleader, by a certificate from such advocate, vakil, attorney, or pleadiu' that 
in his opinion there are good grounds for re-hearing the suit, and if, on hear- 
ing such application, the High Court is of opinion that there has beent a 
miscarriage or failure of justice, or that there are other good grounds for 
such re-hearing, the Court shall make an order ex p<trte, on such tvnm as it 
thinks fit, for such re-hearing, and fix a day for the same, wheriHif notiei^ 
shall be given to the opposite party. 

The rules contained in sections 545, 546, and 547 of the Code of Civil 
Procedure, relating to staying and executing decrees iindt‘r ap|>eal, Khali 
apply in the case of applications under this section as if such applications 
were appeals from the decisions of the Small Cause Court. 

39. Oii the day fixed under section thirty-eight or on any other clay to 

Procedure at re-hearing. re-hearin- may be acljournoci, the lligh 

\ . t'Ourt or some Judge thereof, shall proceed to ro- 

hear and determine the case as if the same were a suit brought in such lligh 
Court m its ordinary original civil jurisdiction, in which the plaintiff in tii© 
btpaiil Cause Court was plaintiff, and the defendant in such Court was clt^fend 
ant, ana in wmen written statements had not been ordered to be filed ; aiidi 
xcept as herein otherwise provided, all the practice and procedure of such 
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High Court in respect of suits brought in its ordinary original civil jurisdic- 
tion shall bo followed in suits re-heard under this section : Provided that 
there shall not be any appeal from any judgment, decree, or order under this 
section. 

40. Every decree or order made by any High Court upon any such re- 
Execution of decree of hearing may either be executed by such High 
High Court Court in the same manner as other decrees or orders 

of such Court, or may, in the discretion of the High Court, be remitted to 
the Small Cause Court for execution. 


CHAPTER YII. 

Recovery of Possesssion op Immoveable Property. 

41. When any person has had possession of any immoveable property 
Summons against person situate within the local liniits_ of the Small Cause 

occupying property without Court s jurisdiction, and of which the annual value 
at a rack-rent does not exceed one thousand rupees, 
as the tenant, or by permission, of another person, or of some person through 
whom such other person claims, 

and such tenancy or permission has determined or been withdrawn, 

and such tenant or occupier or any person holding under or by assign- 
ment from him ( hereinafter called the occupant) refuses to deliver up such 
property in compliance with a request made to him in this behalf by such 
other person, 

such other person ( hereinafter called the applicant) may apply to the 
Small Cause Court for a summons against the occupant, calling upon him to 
show cause, on a day therein appointed, why he should not be compelled to 
deliver up the property. 

42. The summons shall be served on the occupant in the manner pro- 

^ ^ vided by the Code of Civil Procedure for the ser- 

vice of a summons on a deienclant. 

43. If the occupant does not appear at the time appointed, and show 

^ ^ . cause to the contrary, the applicant shall, if the 

r or or possession. Small Cause Court is satistiecl that he is entitled 

to apply under section forty-oiie, be entitled to an order addressed to a bailiif 
of the Court directing him to give possession of the property to the appli- 
cant on such day as the Court thinks tit to name in such order. 

Mrplanation , — If the occupant proves that the tenancy was created or 
permission granted by virtue of a title which determined previous to the 
date of the application, he shall be deemed to have shown cause within the 
meaning of this section. 

44. Any such order shall justify the bailiff to whom it is addressed 


Order for possession. 


Such order to Justify bailiff _ • t p 

entering on property and and before the hour of six in the afternoon upon 
giving possession. the property named therein, with such assistants 

as he thinks necessary and giving possession of such property to the ap- 
Bar to proceedings against pHcant ; and no suit or prosecution shall be main- 
Judge or officer for issuing, tainable against any Judge or officer of the Brnall 
&e., order or summons. Cause Court by whom any such order as aforesaid 

was issued, or against any bailiff or other person by whom the same was 


in entering after the hour of six in the morning 
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^ 5 y whom any such summons as aforesaid was served, for tlie 
i-Lof service of any such order or summons, by reason only 

app leant was not entitled to the possession of the property. 

45. When the applicant, at the time of applying for any such order as 
Applicant, if entitled to ^^^^^said, was entitled to the possession of such 

^eenaed property, neither he nor any person acting in his 
proceedings. nenait shall be deemed, on account of any error, 

to obtain possession f proceeding 

, ^ wicreunaer, to be a trespasser : but any person aggrnwed 

penSSon^ bring a suit for the recovery of compensation 

of sneb’ error, defect, or irrjukrity wHcb he has sutained by reason 

such damage irpro4T£af°''®'^’ dismissed ; and when 

fJourt floAQ j amount of the compensation assessed by ilio 

sr oS; °ri r ‘ rf- '■'“"‘■f;” 

««t i. hi. op™ & 

46. IsTothing herein contained shall be deemed to protect any applicant 
Liability of ^plicant ob- obtaining possession of any property under tliis 

tied. Chapter from a suit by any person deeming himself 

1 . ™ s-ggrieved thereby, when such applicant was not, 

of such property^ order as aforesaid, entitled to the possession 

And when the applicant was not, at the time of applying for any such 

sui'^Sil^aa ao/of trespL“ aforesaid, entitled to the poss<‘ssinn of 

though no possession k taZl'" ,'»PP'i'ftion for such order, 

trespass committed by the deemed to be an act of 

^ y the applicant against the occupant. 

47 henever, on an application being made under section forty-one, 

c,S “^vLTsSy to sureties, in a 

bring suit agaiast applicant. ^onu tor such amount as the Small Cause Court 

the property and the probSel?^Tfi!'^®’ regard to the value of 

to institute, without delay a suT^® hereinafter mentioned, 

for compensation for tresnlss High Court against the applicant 

applicant, the Small Cause ^ J«dg“ent therein is given for the 
tion until such suit is disposed proceedings on such applica- 

If fho o * 

such decree applicant, 

order (if any) made under section forty-thire. 

section. ’ned in section twenty-two shall apply to suits under this 

Prooeedinsstobo^Iguitto“®as’^f chapter the Small Cause Court shall, 

by Code of Civil Proc&ure. may be, and except as iu^rein otherwise 

Court of first instance Iw ? n follow^ the procedure prescribed for a 
y me Oode of Civil Procedure. 

49. Recovery of th#i Y^/^ 

Recovery of posaession immoveable property under 

bar to suit to try title. ® t^hapter shall be no bar to the institution of 

a^suit in the High Court for trying the title there- 
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Distresses. 


60 . This chapter extends to every place within the local limits of the 
ordinary original civil jurisdictions of the High 
local extent of chapter. Judicature at Fort William, Madras, and 

Saving of certain rents. Bombay. But nothing contained in this chapter 
applies — 

(а) to any rent due to Government ; 

(б) to any rent which has been due for more than twelve months before 
the application mentioned in section fifty-three. 

51. The Judges of the Small Cause Court may appoint four or more 
Appointment of bailiffs persons to be bailiffs and appraisp’s for the purpose 
and appraisers. of this chapter, and may, from time to time, with 

the previous sanction of the Local Government, fix such remuneration for 
the services of such officers as the said Judges thinks fit, and may suspend 
or remove them. 

‘52. The persons so appointed shall give security, to he approved by the 
Security to be given by ap- said Judges, faithfully to discharge the duties of 
pointees. their office, and they shall be deemed to be public 

servants within the meaning of the Indian Penal Code. 

53. Any person claiming to be entitled to arrears of rent of any house 
, Application for distress- or premises to which this chapter extends, or his 
warrant. duly constituted attorney, may apply to any Judge 

of the Small Cause Court, or to the Registrar of the Small Cause Court, for 
such warrant as is hereinafter mentioned. 

The application shall be supported by an affidavit or affirmation to the 
^effect of the form (marked A) in the third schedule hereto annexed. 


54. The Judge or Registrar may thereupon issue a warrant under his 
„ , , , hand and seal, and returnable within six days, to 

ssue o IS ress-warran . effect of the form (marked B) contained in the 

same schedule addressed to any one of such bailiffs. 

The Judge or Registrar may, at his discretion, upon personal examina- 

.tion of the person applying for such warrant, docliae to issue the same. 

^ 55- Every distress under this chapter shall 

Timo for distress. , i i i i? ^ t 

be made alter sunrise and before sunest, and not 

at any other time. 

56. The bailiflT directed to make the distress may force open any stable, 
What places bailiff may outhouse, or other building, and may also enter 

force open. any dwelling-house the outer door of which may 

be open, and may break open the door of any room in such dwelling-house 
for the purpose of seizing property liable to be seized under this chapter : 

Provided that he shall not enter or break open the door of any room 
appropriated for the zananii or residence of women, which, by the usage of 
tihe country, is considered private. 

57. In pursuance of the warrant aforesaid, the bailiff shall seize the 
Property which may be moveable property found in or upon the house or 

premises mentioned in the warrant and belonging 
to the person from whom the rent is claimed (hereinafter called the debtor), 
or such part thereof as may, in the bailiff’s judgment, be sufficient to cover 
the amount of the said rent, together with the costs of the said distress : 
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Provided that the bailiff shall not seize-— 

(а) things in actual use ; or 

(б) tools and implements not in use, where there is other moveable pro- 
perty in or upon the house or premises sufficient to cover such amount and 
costs ; or 

(c) the debtor’s necessary wearing apparel ; or 

(d) goods in the custody of the law. 

§8. The bailiff may impound or otherwise secure the property so seized 

^ ^ in or on the house or premises chargeable with the 

Impoiindmg distress. rent 

59. On seizing any property under section fifty-seven, the bailiff shall 

Inventory. make an inventory of such property, and shall 

Notice of intended ap- give a notice ill writing to the effect of the form 

piaisement and sale. (marked 0 ) in the third schedule hereto annexed 

to the debtor, or to any other person upon his behalf in or upon the said 
house or premises. 

Copies of inventory and The bailiff shall, as soon as may be, file in the 

notice to be filed. Small Cause Court copies of the said inventory 

and notice. 

60. The debtor, or any other person alleging himself to be the owner of 
Application to discharge or any property seized under this chapter, or tlie 

suspend warrant. duly constituted attorney of such debtor or otiu'r 

person, may, at any time within five days from such seizure, apply to any 
Judge of the said Court to discharge or suspend the warrant, or to release a 
disfci ained article, and such J udge may discharge or suspend such Avarrant, 
or release such article accordingly, upon such terms as he thinks just ; 

and any of the Judges of the said Court may, in his discretion, gi^e 
reasonable time to the debtor to pay the rent due from him. 

Upon any such application, the costs attending it, and attending the 
issue and execution of the warrant, shall be in the discretion of the Judge, 
and shall be paid as he directs. 

61. If any claim is made to, or in respect of, any propei'ty seized under 
Claim to goods distraiaed this chapter, or in respect of the proceeds or value 

made by a stranger. thereof, by any person not being the debtor, the 

Begistrar of the Small Cause Court, upon the application of the bailiff v ho 
seized the property, may issue a summons calling before the Court the 
claimant and the person who obtained the warrant. 

And thereupon any suit which may have been brought in the High 
Court in respect of such claim shall be stayed, and any Judge of the High 
Court, on proof of the issue of such summons and that the property was so 
distrained, may order the plaintiff to pay the costs of all proceedings in such 
suit after the issue of such summons. 

And a J udge of the Small Cause Court shall adjudicate upon such claim, 
and make such order between the parties in respect thereof and of the cost 
of the proceedings as he thinks fit ; 

and such order shall be enforced as if it were an order made in a suit 
brought in such Court. 

The procedure in Small Cause Courts in cases under this section shall 
conform, as far as may be, to the procedure in an ordinary suit in such 
Courts. 

62. In any case under section sixty or section sixty-one, the Judge by 
Power to award eompen- whom the case is lieard may award such compenaa- 

nation to debtor or claimant, tion by way of damages to the applicant or claim'* 
ant (as the case may be) as the Judge thinks fit, 
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and may, for that purpose, make any enquiry he flunks necessary ; * 

and the order of the J udge awarding or r(3fusing such eoinpensation 
shall bar any suit for the recovery of compensation for any damage caused 
by the distress. 

63* In any case under section sixty or section sixty»one, if the value of 
Power to transfer to m^h subject-matter in dispute exceeds one thousand 
Court cases involving more rupees, the applicant or claimant may apply to 
than Rs 1,000, High Court to transfer the case to its(‘If, and 

the High Court, on being satisfied that it is experlient that the case sliould 
be disposed of by itself, may direct the case to be transferred accordingly, 
and may thereupon alter or set aside any order passed in the case by a Judge 
of the Small Cause Court, and may make such order therein as the High , 
Court thinks fit. 

Every application under this section shall be made within seven days 
from the date of the seizure of the subject-matter in dispute. 

In granting applications under this section, the Hii>h Court may impose 
‘Such terms as to payment of, or giving security for, costs or otherwise as it 
thinks fit. 

The procedure in cases transferred under tliis section shall conform, as 
far as may be, to the procedure in suits before the High Coin*^ in the exorcise 
of its ordinary original civil jurisdiction ; and orders made under this section 
may be executed as if they were made in the exercise of sucli jurisdiction ; 
and every such order awarding or refusing compensation shall bar any suit 
for the recovery of compensation for any damage caused by the distress 
which gave rise to the case wherein such order was made. 

64 In default of any order to the contrary by a Judge of the Small 

Anm-aisement. Court, any two of the 

said bailiffs may, at the expiration of five days 
from a seizure of property under this chapter, appraise the property so seized, 

„ , . . , and give the debtor notice in writing to the effect 

^ ^ ^ ’ of the form (marked B ) in the third schedule here- 

to annexed. 

The bailiffs shall file in the Small Cause Court a copy of every notice 
given under this section. 

65. In default of any such order to the contrary, the distrained property 

shall be sold on the day mentioned in such notice, 
and the said bailiffs shall, on realizing the proceeds, 
pay over the amount thereof to the Begistrar of the Small Cause Court ; and 

A r amount shall be applied first in payment of 

Appheaton of proceod.. i/satisfac- 

tion of the debt ; and the surplus (if any) shall be returned to the debtor : 

Pi'ovided that the debtor may direct that the sale shall take place in any 
other manner, first giving security for any extra costs thereby occasioned. 

66. Xo costs of any distress under this chapter shall be taken or 

Costs of distre,,e3. demanded evcept those mentioned in the part 

(marked E) of the third schedule hereto annexed. 

The Judges of the Small Cause Court may apply the sum so raised as 
costs towards the payment of the contingent charges and remuneration of 
the said bailiffs, as appears to the said Judges expedient. 

67. The Begistrar of the Small Cause Court shall keep a book in which 
Account of costs and pro- rH sums received as costs upon distresses made 

^ ^ under this chapter, and all sums paid as remunera- 
tion to the said bailiffs, and all contingent charges incurred in respect of 

such distresses, shall be duly entered. 
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He sliall also enter in the said book all sums realized by sale of the pro- 
perty distrained and paid over to landlords under the provisions of this 
Chapter. 

Bar of distresses except 68. No distress shall be^ levied for arrears of 

under this chapter. rent, except under the provisions of this chapter ; 

And any person, except a bailiff appointed under section fifty-one, levy- 
Penalty for making illegal ing or attempting to levy any such distress, shall, 
distresses On conviction before a Presidency Magistrate, be 

liable to be punished with fine which may extend to five hundred rupees, and 
with imprisonment for a term which may extend to three months, in addition 
to any other liability he may have incurred by his proceedings* 


CHAPTER IX. 

Beferekces to High Court. 

69. If two or more Judges of the Small Cause Court sit together in any 
Reference when oompnl- Suit, or in any proceeding under Chapter VII. of 

«ory. this Act, and differ in their opinion as to any 

< 5 [uestion of law or usage having the force of law, or the construction of a 
document, which construction may affect the merits, 

or if in any suit or any such proceeding, in which the amount or value 
of the subject-matter exceeds five hundred rupees, any such question arises, 
and either party so requires, 

the Small Cause Court shall draw up a statement of the facts of the 
case, and refer such statement, under section 617 of the Code of Civil Proce- 
dure, for the opinion of the High Court, and shall either reserve judgment or 
give judgment contingent upon such opinion. 

70. When judgment is given under section sixty-nine contingent upon 

Security to te touished ou High Court, the party against 

■such reference by party whom such judgment is given shall at once furnish 
gainst whom contingent security, to be approved by the Small Cause Court, 
judgment given. nosts of the reference to the High Court 

and for the amount of such judgment : 

Provided tlxat no security for the amount of such judgment shall be 
required in any case in which the Judge who tried the case has ordered such 
amount to be paid into Court, and the same has been paid accordingly. 

Unless such security as aforesaid is at once furnished, the party 
If no such security given, against whom such contingent judgment has been 
party to be deemed to have given shall be deemed to have submitted to the 
submitted to judgment, same. 


CHAPTER X. 

Fees and Costs. 

Institution-fee, 71. A fee not exceeding — 

(a) when the amount or value of the subject-matter does not exceed 
five hundred rupees — the sum of two annas in the rupee on such amount or 
value, 

(h) when the amount or value of the subject-matter exceeds five 
hundred rupees— the sum of sixty-two rupees eight annas, and one anna in 
the rupee on the excess of such amount or value, over five hundred rupe^ 
^Aail be paid on the plaint in every suit, and every application under 
Section thirty-eight or section forty-one j and no such plaint or application 
-,^shall be received until such fee has been paid. 
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An additional fee of ten rupees shall be paid on the filing of everj 
agreement under section twenty,. 

72. The fees specified in the third and fourth columns of the fourth 

schedule hereto annexed shall be paid previous 
ees or processes. issue in any suit or in any proceeding under 

Chapter TII. of this Act of the processes, to which the said colutnns 
respectively relate, by the persons on whose behalf such processes are issued, 
when the amount or value of the subject-matter exceeds the sum specified in 
the first column, but does not exceed the sum specified in the second column 
of the said schedule. 

73. Whenever any such suit or proceeding is settled by agreement of 
Repayment of half fees o-n the parties before the hearing, half the amount of 

settlement before hearing. all fees paid up to that time shall be repaid by the 
Small Cause Court to the parties by whom the same have been respectively 
paid. 

74. The Small Cause Court may, whenever it thinks fit, receive and 
Pees and costs of poor register suits instituted, and applications under 

persons. section forty-one made, by poor persons, and may 

issue processes on behalf of such persons, without payment or on a part- 
payment of the fees mentioned in sections seventy-one and seventy-two. 

75. The Local Government may, from time to time, by notification in 

Power to var fees official Gazette, vary the amount of the fees 

ower o vary eos. payable under sections seventy-one and seventy-two : 

Provided that the amount of such fees shall in no case exceed the 
amount prescribed by the said sections. 

76. The expense of employing an advocate, vakil, attorney, or#ther 
Expense of employing legal legal practitioner incurred by any party, shall not 

practitioners. be allowed as costs in any suit or in any proceed- 

ing under Chapter YIL of this Act, in the Small Cause Court, in which suit 
or proceeding the amount or value of the subject-matter does not exceed 
twenty rupees, unless the Court is of opinion that the employment of such 
practitioner was under the circumstances reasonable. 


Sections 3, 5, and 25 of 
Court Fees Act, 1870, saved. 


77. Nothing contained in this chapter shall 
affect the provisions of sections 3, 5, and 25 of the 
Court Pees Act, 1870. 


CHAPTER XL 

Misconduct of inferior Ministerial Officers. 

78. The Chief Judge may, by order, fine, in an amount not exceeding 
Power to fine officers. month’s salary, any clerk, bailifi; or other 

inferior mniisterial officer of the Court who is 
guilty of misconduct or neglect in the performance of the duties of hia 
office, and such fine may be deducted from his salary. 

79* If any clerk, bailiff, or other inferior ministerial officer of the Small 
Default of bailiff or other CSause Court who is employed as such in the execu- 
officer in execution of order tion of any order or warrant, loses, by neglect, 
connivance, or omission, an opportunity of execut- 
ing such order ^ or warrant, he shall be liable, by order of the Chief Judge, 
on the application of the person injured by such neglect, connivance, or 
omission, to pay such sum, not exceeding in any case the sum for which the 
said order or warrant was issued, as, in the opinion of the Chief Judge, 
represents the amount of the damage sustained by such person theieby. 
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.^0 If stny dork, bailiff, or otlier inforior tninistorial ofScor of tlic Sioail 
Extortion or default of Cause Court, is charged with extortion or mis- 
officers. conduct while acting under colour of its process, 

or with not duly paying or accounting for any money levied by him under 
its authority, the Court may inquire into such charge, and may make such 
order for the repayment or payment of any money so extorted, or of any 
money so levied as aforesaid, and of damages and costs, by such oilicer, as 
it thinks fit. 

81. For the purposes of any inquiry under this chapter, the hmall 
Court empowered te sum- Cause Court shall have all the powers of summon- 
mon, witnesses, &c. ing and enforcing the attendance of witnesses auci 

compelling the production of documents which it possesses in suits under 


this Act. 

82. Any order under this chapter for the paymcmt or repayment of 
_ , X - 1 money may, in default of payment of the amount 

Mforoemeutat order. thereunder, be iuforced by the person to 

whom such amount is payable as if the same were a decree of the Small 
Cause Court in his favour. 


CHAPTER XII. 

Contempt op Court. 

83. When any such offence as is described section 175, 178, 179, 
Procedure of Court in cer- 180, or 228 of the Indian Penal Code, is com- 

taxn cases of centempt. rnitted in the view or presence of the Small Cause 

Couit, the Court may cause the offender to be detained in custody ; and, at 
any time before the rising of the Court on the same day, may, if it thinks 
fit, take cognizance of the offence, and punish the offender with fine which 
may extend to two hnndred rupees, and in default of payment of such fine 
with imprisonment in the civil jail for a term which may extend to one 
month, unless such fine is sooner paid. 

84. In every such case the Court shall record the facts constituting the 

Eeoord in such oases. oli'eiice, the statement (if any) made by the offend- 

er, and the finding and sentence. 

If the offence is under section 228 of the Indian Penal Code, the record 
must show the nature and stage of the judicial proceeding in which tho 
Court, when interrupted or insulted, was sitting, and the nature of the inter- 
ruption or insult offered. 

85. If the Court considers that a person accused of any offence referred 

Prococluro where Court eon- section cighty-three, and committed in its 

sihws that case fehoiilcl nut be view or presence, should be imprisoned otherwise 
ca t with under section 83. default of payment of fine, or that a fine 

exceeding two hundred rupees should be imposed upon him, or if the Court 
is, for any other reason, of opinion that the case sliould not be disposed of 
under section eighty-three, the Court, after recording the facts cousfchufcing 
the offonoG, and the statement of the accused as hereinbefore provided, may 
forward the case to a Presidency Magistrate, and may require security to 
be given for the appearance of such accused person befoie such Magistrate, 
or, if sufficient security is not given, may forward him under custody to sucli 
Magistrate. 

Such Magistrate shall deal with the accused person in the manne^r 
l^tetided by the Presidency Magistrates’ Act, 1877 ; and may sentence the 
offender to punishment as provided in the section of the Indian Penal Code 
tinder which he is charged. 
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86. When the Court has, under section eight-three or section elghty- 
Bisoharge of offender on five, punished an offender, or forwarded him to a 

submission or apology. Presidency Magistrate for trial, for refusing or 

omitting to do anything which he was lawfully required to do, or for any 
intentional insult or inteiTuption, the Court may, in its discretion, discharge 
the offender, or remit the punishment on his submission to the order or re- 
quisition of the Court, or on apology being made to its satisfaction. 

87. If any witness before the Small Cause Court refuses to answer 
Imprisonment or committal such questions as are put to him, or to produce 

of person refusing to answer any document m his possession or power which the 
or produce document. Court requires him to produce, and does not offer 

any reasonable excuse for such refusal, the Court may sentence him to simple 
imprisonment, or commit him to the custody of an officer of the Court, for 
any term not exceeding seven days, unless in the meantime such person 
consents to answer such questions or to produce such document, as the case 
may be, after which, in the event of his persisting in his refusal, he may be 
dealt with according to the provisions of section eighty-three or section 
eighty-five. 

88. Any person deeming himself aggrieved by an order under section 
Appeal from orders uuder eighty-three or section eighty-seven may appeal to 

sections 88 and 87. the High Court, and the provisions of the Presi- 

dency Magistrates’ Act, 1877, relating to appeals, shall, so far as may be, 
apply to appeals under this section. 


CHAPTER XIII. 

Miscellaneous. 

89. Notices to produce documents, summonses to witnesses, and all 
Persons by whom process other processes issued in the exercise of any juris- 

may be served. diction conferred on the Small Cause Court by this 

Act, except summonses to defendants and writs of execution, may, if the 
Court by general or special order so directs, be served by such persons as the 
Court, from time to time, appoints in this behalf. 

90. The Small Cause Court shall keep such registers, books, and accounts, 

Eegister? and returns. and submit to the High Court such statements 

and returns, as may, subject to the approval of the 
Local Government, be prescribed by the Pligh Court. 

91. The Small Cause Court shall comply with such requisitions as may, 
Court to furnish records, ^*'0™ time to time, be made by the Local Govern- 

&G., called for by Local Go- ment or High Court for records, returns, and state- 
vernmont or High Court. nients in such form and manner as such Govern- 
ment or Court, as the case may be, thinks fit. 

92. The Small Cause Court shall at the commencement of each year, 

Holidays and vacations. 'is* holidays and vacations to ho 

observed in the Court, and shall submit the same 
for the approval of the Local Goveimment. 

Buell list, when it has received such approval, shall be published in the 
local official Gazette, and the said holidays and vacations shall be observed 
accordingly. 

93. The Governor-General and Members of his Council, the Governors 
Oortain persima exempt from of Port St. George and Bombay, and the IMi^mbers 

arrost by Court. of their respective Councils, the Lieutenant- 
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Goyemor of Bengal, and the Chief Justices and J udges of the High Courts 
established under the twenty-fourth and twenty-fifth of Victoria, chapter 
104, shall not be liable to arrest by order of the Small Cause Court. 

No suit to lie upon decree 94 No suit shall lie on any decree of the 

of Court. Small Cause Court. 

95. Any person ordered by the Small Cause Court to be imprisoned 

^ . , may be imprisoned in such place as the Local Go- 

Place of nnpnsonment. ^erameat/from time to time, appoints in this 

behalf. 

96. If any person against whom any suit is brought for anything pur- 
Tender in suit for anything porting to be done by him under this Act has, 

done under Act. before the institution of the suit, tendered suffi- 

cient amends to the plaintiff, the plaintiff shall not recover, 

97. All prosecutions for anything purporting to be done under this Act 
must be commenced within three months after the 


Limitation of prosecutions. 


offence was committed. 


THE FIEST SCHEDULE. 
{See section 2,) 
Enactments Repealed. 

A. — Charters of the Supreme Courts. 


Date, 


Extent of repeal. 

26th March, 1774. 

Charter of the Supreme Court at Fort 
William. 

Clause 21. 

26th December, 1800. 

Charter of the Supreme Court at Madras. 

Clause 47. 

8th December, 1823. 

Charter of the Supreme Court at Bombay. 

Clause 59. 
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THE FIEST &OILEI>VL-E~^{comluded). 
(See section 2J) 

B, — Acts of the Governor-General in Council* 


Number and year. 

Subject or short title. 

Extent of lepeal. 

IX. of 1850 ... 

For the more easy recovery of small 
debts and demands in Calcutta, Madras, 
and Bombay. 

So much as has 
not been re- 
pealed. 

XX. of 1857 ... 

To amend Act IX. of 1850. 

The whole. 

XXVI. of 1864 ... 

To extend the jurisdiction of the Courts 
of Small Causes at Calcutta, Madias, 
and Bombay, atid to provide for the ap- 
pointment of an increased number of 
Judges of these Couits. ' 

So much as has 
not been re- 
pealed. 

1. of 1875 ... 

To regulate Distresses for Bents in the 
Presidency-towns. 

The whole. 

X. of 1877 ... 

The Code of Civil Procedure. 

Section eight, 
para 2 

C* — Acts of the Governor of Bonibay in Council* 

Number and year. 

Subject. 

Extent of repeal. 

VI. of 1864 ... 

For the better regulation of the diet- 
money of pel sons imprisoned by the 
Bombay Couit of Small Causes. 

So much as has 
not been re- 
pealed. 

THE SECOND SCHEDULE. 

(iSee section 23.) 


Portions of Civil Procedure Code extending to Court. 


Preliminary : Section 2, Interpretation-clause, 

Chapter I. — Of the Juiisdiction of the Courts and Res Judicata^ except 

section 11. 

Chapter II. — Of the Place of suing, except sections 15 to 19 (both inclu- 
sive), section 20, paragiaph 4, sections 22, 23, and 24, and 
section 25, paiagiaphs 2 and 3. 

Chapter HI. — Of Parties and their Appearances, Applications, and Acts, 
except section 37, danse (5), and the last paragraph. 

Chapter IV. — Of the Fiame of the Suit, except section 42 and section 44, 
lule a. 

Chapter V. — Of the Institution of Suits, except section 53, clause (e), sec- 
tion 55, section 57, clause (5), and sections 58 and 62 

Chapter VI. — ^Of the Issue and Service of Summons, except, in section 64, the 
words “ and the copies or concise statements required hy 
section 58 have been filed,” and sections 65, 66, and 86 

Chapter V 11. — Of the Appearance of the Parties and Consequence of Non- 
appeal ance. 
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THE SECOND BCIIEDIJLE 

{See section 23.) 

Portions of Civil Procedure Code extending to Court. 

Chapter VIIL— Of Written Statements and Set-off, except sections 110, 

112 and 113. 

Chapter IX. — Of the Examination of the Parties by the Court, except 

section 119. 

Chapter X. — Sending for Records, and Production, &c , of DocnmentS| 

sections 137 (except paragraph 2), 138, 110 (except 
the proviso and the last six words), 141 (except the 
third sentence), 142, 143, and 145. 

Chapter XI. — Settlement of issues, sections 150 and 151. 

Chapter XI L — Disposal of the Suit at the first hearing, except sections 

154 and 155. 

Chapter Xlll.—Of Adjournments. 

Chapter XIV. — Of the Summoning and Attendance of Witnesses, except 

sections 168, 169, 170, and 175. 

Chapter XV.— Of the Hearing of the Suit and Examination of Wit- 

nesses, except sections 182 to 191 (both inclusive). 

Chapter XVI.— Of Affidavits. 


(’hap TER XVII. — Of Judgment and Decree, except sections 200, 201, 202, 

204. 207, and 211 to 215 (both inclusive). 

Chapter XVIIT.— Of Costs. 


Chapter 


•Chapter 

Chapper 

^Chapter 

Chapter 

Ohapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 


XIX. — Of the Execution of Decrees, section 230, first two 
clauses, sections 231 to 236 (both inclusive), 243 to 
259 (both inchisive), 2G6 (so far as relates to the 
attachment of moV(*abIe property or decrees tin re for), 
267 to 272 (both inclusive), 273 (so far as relates to 
decrees for mnveahle property ), 275 to 303 (both in- 
clusive), 328 to 333 (both inclusive), 336 (except the 
last thiee clauses), and 337 to 343 (both inclusive), 

XXT.— Of the Death, Marriage, and Insolvency of Parties, 

XXII. — Of the Withdrawal and Adjustment of Suits. 

XXIII. — Of Payment into Court. 

XXIV. — Of Requiring Security for Costs. 

XXV. — of Commissions, except section 396. 

XXVII. — Suits by or against Government or public officers. 

XXVIII. — ^Suits by Aliens and by and against Foreign and Native 
Rulers, except section 433. 

XXIX. — Suits by and against Corporations and Companies. 

XXX.— Suits by and against Trustees, Executors, and x\dminis- 
trators. 

XXXL — Suits by and against Minors and Persons of Unsound 
Mind. 

XXXII. — Suits by and against Military Men. 

XXXIII.— Interpleader. 


Chapter XXXIV. — Of Arrest and Attachment before Judgment, except as 

regards the attachment of immovcMble property. 

Chapter XXXV.— Interlocutory orders, sections 498, 499, 500, and *502. 

‘Chapter XXXVI. — Appointment of Receivers, section 503, 

Chapter XXXVII. — Reference to Arbitration, except the provisions of sec- 
tion 522 as to appeals. 

Chapter XXXVIII, — -Of Proceedings on Agreement of Parties, except so 
much of section 527, clause 5, as relates to immove- 
able property. 

Chapter XLVI. — Of Reference to and Revision by High Court, 

Chapter XLIX. — Miscellaneous, sections 640 to 651 (both inclusive)^ 
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FORMS. 

A. 

ISee section 55.] 

In the Small Cause Court for 
A, B, (PlaintijQT), 


a D. 


mrsus 


A. B. of 

and saitli that G. D. 
in the sum of Rs. 
situated at 
from to 


(Defendant). 

, in the town of , maketh oath [ on afSrms] 

, of , is justly indebted to 

for arrears of rent of the house and premises Ko. , 
, in the town of , due for months, to wit, 


, at the rate of Rs. 


Sworn [ or affirmed ] before me the day of 


per mensem. 

188 . 

Judge [ or Registrar ]. 


B. 

[ Bee section 54, ] 

In the Small Cause Court for 
Foem op Wabrant. 


I hereby direct you to distrain the moveable property of C. D., on the house 
and premises situate at No. , in the town of , for the sum of Rs. 

and the costs of the distress, according to the provisions of Chapter VIII. of the 
Presidency Small Cause Courts Act, 1882. Dated day of 188 . 

{Signed and Sealed,) 

To E, E,, Bailiff and Appraiser, 


G. 

[ See section 59. ] 

In the Small Cause Court for 
Form op Inventory and Notice. 

{State particulars of property seized,) 

Take notice that I have this day seized the moveable property contained in the 
above inventory for the sum of Rs., being the amount of months’ rent 

due to A. B. at last, and that, unless you pay the amount thereof, 

together with the costs of this distress, within five days from the date hereof, or 
obtain an order from one of the Judges or the Registrar of the Small Cause Court 
to the contrary, the same will he appraised and sold pursuant to the provisions o£ 
Chapter VIII. of the Presidency Small Cause Courts Act, 1882. Dated the day 
of * 188 . 

(Signed) KF,, 

To O, D, Bailiff and Appraiser, 


D. 

[Bee section 64.) 

In the Small Cause Court for 

Take notice that we have appraised the moveable property seized on the day 
, under the provisions of Chapter VIII of the Presidency Small 
C^use Courts Act, 1882, of which seizure and property a notice and inventory were 

80 H 
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duly served tipou you £ 0 ?’ upon on your bolialf , us t7i$ cctsB 

under date the , and that the said property will be sold on the 

\two ehcir days at least after the date of the notice'] at pursuant to the 

provisions of the said Act. Dated this day of 188 . 

(Signed) K F,, 

a II,, 

To C. D. Bailiffs and Ap 2 >TimerSt 


E. 

\_See section 66.] 

In the Small Cause Court for 

Scale op Eees to be letieu in Distkaints for House-rent. 


Sums sued for. 

Affidavit and 
warrant to 
distrain. 

Older to sell. 

Commission 

Total. 

Rs. 


Rs. 


Rs. A. P. 

Rs. A. P. 

Rs. 

A. 

P. 

Rs. A. 

P. 

1 

and under 5 


0 

4 

0 

0 

8 

0 

0 

8 

0 

1 

4 

0 

5 

n 

10 ... 


0 

8 

0 

0 

8 

0 

1 

0 

0 

2 

0 

0 

10 


16 ... 


0 

8 

0 

0 

8 

0 

1 

8 

0 

2 

8 

0 

15 

» 

20 ... 


0 

8 

0 

1 

0 

0 

2 

0 

0 

3 

8 

0 

20 

n 

25 


0 

12 

0 

1 

0 

0 

2 

8 

0 

4 

4 

0 

25 

J> 

30 ... 

• « • 

1 

0 

0 

1 

0 

0 

3 

0 

0 

5 

0 

0 

30 

n 

35 ... 


1 

0 

0 

1 

0 

0 

3 

8 

0 

5 

8 

0 

35 

J5 

40 ... 

... 

1 

0 

0 

1 

8 

0 

4 

0 

0 

6 

8 

0 

40 

JS 

45 ... 


1 

4 

0 

2 

0 

0 

4 

8 

0 

7 

12 

0 

45 

» 

50 ... 

• ft 

1 

8 

0 

2 

0 

0 

5 

0 

0 

8 

& 


50 

3) 

60 ... 

9t* 

2 

0 

0 

1 

2 

0 

0 

6 

0 

0 

10 

0 

0 

60 

}t 

80 ... 

• •« 

2 

8 

0 

2 

8 

0 

6 

8 

0 

11 

8 

0 

80 

to 

100 ... 

« • t 

3 

0 

0 

3 

0 

0 

7 

0 

0 

i 

13 

0 

0 

Upwards of 100 

• •• 

3 

0 

0 i 

3 

0 

0 

7 per centum 

... 

.... 



, includes all expenses, except in suits where the tenant disputes 

the landlord s claim, and witnesses have to be suhpcenaed, in which eahe each sub" 
pmna for sums under Rs. 40 must be paid for at four annas each, and twelve annas 
above that amount ; and also where peons are kept in charge ot piopcrty distrained, 
four annas per day must be paid per man. r f 
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[See section 72.’] 

Fees for Summonses and other Processes. 


When the amount or 
value of the subject- 
matter exceeds 

1 

But does not exceed 

Fee for sum- 
mons. 

Fee for other 
processes. 

Es, 

j 

Rs. 

Rs 

.A. 

P. 

Rs. 

A. 

P. 

0 

10 

0 

2 

0 

1 0 

2 

0 

10 

20 

0 

4 

0 

0 

4 

0 

20 

60 

0 

8 

0 

0 

8 

0 

60 

100 

1 

0 

0 

1 

0 

0 

100 

200 

1 

4 

0 

2 

0 

0 

200 

300 

1 

8 

0 

3 

0 

0 

300 

400 

1 

12 

0 

4 

0 

0 

400 

500 

2 

0 

0 

5 

0 

0 

500 

600 

2 

4 

0 

6 

0 

0 

600 

700 

2 

8 

0 

7 

0 

0 

700 

• 800 

2 

12 

0 

8 

0 

0 

800 

900 

3 

0 

0 

9 

0 

0 

900 

1,000 

3 

4 

0 

10 

0 

0 

1,000 

1,100 

3 

6 

0 

10 

8 

0 

1,100 

1,200 

3 

8 

0 

11 

0 

0 

1,200 

1,300 

3 

10 

0 

11 

8 

0 

1,300 

1,400 

3 

12 

0 

12 

0 

0 

1,400 

1 1,500 

3 

14 

0 

12 

8 

0 

1,500 

1,600 

4 

0 

0 

13 

0 

0 

1,600 

1,700 

4 

2 

0 

13 

8 

0 

1,700 

1,800 

4 

4 

0 

14 

0 

0 

1,800 

1,900 

4 

6 

0 

14 

8 

0 

1,900 

2,000 

i ' 

4 

8 

0 

15 

0 

0 
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PART I. 

OP SUITS IN G-ENERAL. 
CHAPTER I. 

Of the Jurisdiction op the Courts 
AND Res Judicata. 

10. No person exempt from jurisdiction 

by reason of descent or place of 
birth. 

11. Courts to try all civil suits unless 

specially barred, 

12. Pending suits. 

13. Res Judicata. 

14. When foreign judgment no bar to 

suit in British India. 


CHAPTER II. 

Of the Place of Sui|f(i. 

15, Court in which suit to be instituted. 

16. Suits to be instituted where subject- 

piatter situate. 


Sections, 

17. Suits to be instituted where defend- 

ants reside, or cause of action 
arose. 

18. Suits for compensation for wrongs 

to person or moveables. 

19. Suits for immoveable property situate 
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jurisdictions of different Courts. 
Suits for immoveable property situate 
in different districts, 

20. Power to stay proceedings where all 

defendants do not reside within 
jurisdiction. 

Application when to be made. 

21. Remission of court-fee where suit 
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THE CODE OF CIVIL PROCEDURE. 

— I ii ma; >■' 

ACT NO. XIV. OF 1883. 

Rbceiveb the G.-G.'s Assent on the 17th March 1882. 

An Act to consolidate and amend the laivs relating to the Procedure 
oj the Courts of Civil Judicature. 

Whereas it is expedient to consolidate and amend tbe laws relat- 
ing to the procedure of the Courts of Civil 
Preamble. Judicature ; It is hereby enacted as follows : — 

Preliminary, v 

Short title. . 1 - This Act may be cited as “ The Code of M.S.0.0* 

Commencement, Civil Procedure and it shall come into force 

on the first day of June, 1882. 

This section and section 3 extend to the whole of British India. 

The other sections extend to the whole of British 
Local extent. India except the Scheduled Districts as defined 

in Act No. XIV. of 1874. 

On 28th September 1877 (i. e., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-decree by attachment 
Qnfer alld) of a political pension enjoyed by the defendants. Under Act YIIT. of 
1859, s. 216, a notice was issued on the same day to the defendants, calling upon them 
to show cause why the decree should not be executed. The defendants accordingly 
appeared on the day fixed (at which date Act X. of 1877 had come into force), and 
contended that, under s. 266, cl. of that Act, the pension was no longer attachable. 

Held that all proceedings, commenced and pending when Act X. of 1877 became law, 
were, under Act I. of 1868, s. 6, to bo goveimed by the law theretofore in force, the 
general rule of construction contained in that section not being afEocted or varied by 
Act X. of 1877, ss. 1 and 3 ; and that a l)07idfide application for enforcement of a 
decree in a particular way, coupled with an order of the Court in furtherance of that 
object, as much constitutes a proceeding in execution commenced and pending as tbe 
actual issue of a warrant of attachment. — Yidy^ram v. Chandra Shokbarram, I, L. R , 

4 Bom. 163. 


Interpretation-clause. 
** chapter : ” 


2. In this Act, unless there be something m.S. 0 . 0 , 
repugnant in the subject or context— 

“ chapter ” naeans a chapter of this Code : 


district” means the local limits of the JurLsdiction of a principal 
"District;’’ Civil Court of original jurisdiction (hereinafter 

"District Court;” Called a ' District Court'), and includes the local 

limits of the ordinary original civil jurisdiction of a High Court : every 
Court of a grade inferior to that of a District Court, and every Court of 
Small Causes, shall, for the purposes of this Code, be deemed to be 
subordinate to the High Court and the District Court: 


CiY. 1 


2 


PBEtlMINARY, 


** Collector s’* 


** order ; ’* 


pleader ” means every person entitled to appear and plead for 
another in Court, and includes an advocate, a 
« pleaders” vakil, and an attorney of a High Court : 

” Government Pleader” includes also any officer appointed by the 
Local Government to perform all or any of the 
Government Pleader : ” functions expressly imposed by this Code on 
the Government Pleader : 

Collector ” means every officer performing 
« Collector s’* duties of a Collector of land-revenue: 

“ decree ” means the formal expression of an adjudication upon any 
right claimed, or defence set up, in a Civil 
Court, when such adjudication, so far as regards 
the Court expressing it, decides the suit or appeal. An order rejecting 
a plaint, or directing accounts to be taken, or determining any question 
mentioned or referred to in section 244, but not specified in section 588, 
is within this definition : an order specified in section 588 is not within 
this definition : 

“order” means the formal expression of 
* order:” any decision of a Civil Court which is not a 

decree as above defined : 

“judgment ” means the statement given by 
“jndgmeut. Judge of the grounds of a decree or order ; 

^ , „ “Judge ” means the presiding officer of a 

Court: 

, , , , , „ “judgment-debtor” means any person 

jn gmen - e or; ^ against whom a decree or order has been made : 

“ decree-holder ” means any person in whose favour a decree or any 
« decree holder • ” order capable of execution has been made, and 

includes any person to whom such decree or 
order is transferred : 

“written” includes printed and litho- 
' graphed, and “ writing” includes print and litho- 

graphy : 

“ signed” includes marked, when the person making the maik is 
“signed-” Unable to write his name; it also includes 

stamped with the name of the person referred 
to : 

“ foreign Court ” means a Court situate beyond the limits of British 


“judgment . ” 

“ Judge ; ” 

“ judgment- debtor; 


“ decree-holder ; 


“written;” 


“ foreign judgment : ” 


’ public officer : ” 


“foreign Court •” India, and not having authority in British India, 

nor established by the Governor-General in 
Council : 

“ foreign judgment • >' ‘I foreign judgment ” means the judgment 

of a foreign Court : 

“public officer:” . public officer” means a person fall- 

ing under any of the following descriptions 
(namely) : — 

every Judge ; 

every convenated servant of Her Majesty ; 

_ , commissioned officer in the military or naval forces of Her 
Majesty while serving under Gavernment ; 
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every officer of a Court of Justice whose duty it is, as such officer, 
to investigate or report on any matter of law or fact, or to make, authen- 
ticate, or keep any document, or to take charge or dispose of any pro- 
perty, or execute any judicial process, or to adtninister any oath, or to 
interpret, or to preserve order in the Court, and every person specially 
authorized by a Court of Justice to perform any of such duties ; 

every person who holds any office by virtue of which he is em- 
powered to place or keep any peison in confinement; 

every officer of Government whose duty it is, as such officer, to 
prevent offences, to give information of offences, to bring offenders to 
justice, or to protect the public health, safety, or convenience ; 

every officer whose duty it is, as such officer, to take, receive, keep, 
or expend any property on behalf of Government, or to make any survey, 
assessment, or contract on behalf of Government, or to execute any re- 
venue-process, or to investigate, or to report on, any matter affecting 
the pecuniary interests of Government, or to make, authenticate, or 
keep any document relating to the pecuniary interests of Government, 
or to prevent the infraction of any law for the protection of the pecu- 
niary interests of Government, and every officer in the service or pay of 
Government, or remunerated by fees or commission for the performance 
of any public duty. 

And in any part of British India in which this Code operates, 
Government/' ‘‘Government’^ includes the Govermueut of 

India as well as the Local Government. 

An order under s. 556 of Act X. of 1S77. dismissing an appeal for the appel- 
lant’s default, is not a decree’* within the me ining of s. 2, and is not appealable.-— 
Mukhi (Judgment-debtor) v. Fakir (Decree-holder), I. L. R,, 3 All. 382. 

The term judicial proceedinj^,” as used i \ Act X. of 1877, s 2, must be under- 
stood to mean a judicial proceeding of the same natiire as a suit, or such proceedings 
as are referred to in ss. 333, 522, 526. and 531 The definition given m Act X. of 
1872 is not applicable. — Dalpatbhai Bhagubhai v, Amaisang Kheina Bhai, 1. L. E,, 
2 Bom. 553, 

Where an or ler, requiring the decree hoi ler to give security within throe days, 
is made under s. 546 by the Judge of the Court m which the decree was passed, and 
in which the execution is ponding, such oid^r is appealable as a decree under the 
provisions of s. 2, and s. 244, cl. g. — Luchmeeput Singh v. Sitanath Doss, I. L. E., 
8 Cal. 477. 

A DECREE of a Small Cause Court can be executed by it at any place within the 
local limits of the District Court to which it is sibordinate, as defined hv Act X. of 
1877, s 2, without having recourse to the proceduie undei s. 6i8, wdiich applies 
only to cases in which a decree pissed iu one district has to be executed in another 
district. — Badan Bebajea v, Kala Chand Bebajea, I. L. E , 4 Cal. 823. 

The expression person referred to” in s. 2 of Act X. of 1877 means person 
referred to in tbe subsequent sections of the Code, as being required to sign 
or verify certain docutneuts, and it is not a condition precedent to such person being 
able to use a stamp that he should be unable to write his name. — Maharajah of 
Benares (Plaintiff) v, Dabi Dayal Nowa (Defendant), I. L. E., 3 All. 575. 

Notwithstanding- the provisions of s. 12 of the Court Fees Act (?IL of 
1870), an order rejecting a plaint on the ground of its being insufficiently stamped is 
appealable as a “decree” within the definition of “ decree” in the Civil Procedure 
Code as amended by Act XIT. of 1879. — Ajodhya Persbad Singh and others (Plaint- 
iffs), Appellants, v. Gunga Persbad and others (Defendants), Respondents, 6 CaL 
Law Eep. 567. 


PRELIMIKART, 


A CoiiLIK 3 TOB, when acting nnder s. 204 of Act XIX. of 1873 as the agent of 
the Court of Wards in respect of the estate of a disqualified person, is a public 
officer within the meaning of ss. 2 and 424 of Act X. of 1877, and consequently, 
when sued for acts done in that capacity, is entitled to the notice of suit required 
hy the latter section. — Collector of Bijnor, Manager of the Estate of Chaudbri Ran- 
jit Singh, a Minor (Defendant), v. Munuvar (Plaintiff), I. L, R., 3 AIL 20. 

A DEOREE-HOLBER, within the meaning of the Civil Procedure Code, is the 
person whose name appears on the record as the person in whoso favour the decree 
was made, or some person whom the Court has, by order, recognized as the decree- 
holder from the original plaintiff or his representatives. S. 235 of the Civil^ Froco- 
dnre Code puts on the party applying for execution the obligation of siating any 
adjustment between the parties after decree ; that is, any matter not done through 
the Court, as well a.s any agreement through the Court. — Paupdyya a?. Xarasamiah, 
I. L. R,, 2 Mad. 216. 

The effect of the proviso to s. 3 of Act X. of 1877 (taken in connection with 
the definition of the word “decree” in s. 2) is that, in all suits pending when that 
Act came into force, the practice and procedure to be followed down to the final 
result of such suits (ie., when nothing remains to be done but to execute the decrco 
or to appeal from it) are the same as previously existed, but that, in all subsequent 
proceedings in execution of the decree or in appeal from it, the practice and proce- 
dure provided by Act X. of 1877 are to be observed. — Rustomji Burjorji v. Eessowji 
Haik, I. L. R., 3 Bom. 161. 

Per Spankte, J. — An order refusing an application to file a private award in 
Court is appealable as a decree. — Jokhun Rai v. Bucho Rai (X. W. P. H. G. Rep., 
1868, p. 353) and Hussaini Bibi Mohsin Khan (1. L. R., 1 All. 156), impugned and 
distinguished : Yisbnii Bhan Joshi v. Ravji Bhan Joshi (I. L. R., 3 Bom, 18) distin- 
guished. Per Stuart, C.J. — An order refusing an application to file a private award 
in Court on grounds not mentioned in ss. 520 and 521 a decree, and appealable as 
such. — Janki Tewa^i and others (Plaintiffs) v. Gayaa Tewari and another (Defend- 
ants), I. L. R , 3 All. 427. 

An Appellate Court rejected the application of the legal representative of a 
deceased sole plaintiff-appellant to enter his name in the place of nuch appellant on 
the record, on the ground that such application had not been made within the time 
limited by law, and passed an order that the suit should abate. Meld that the onler 
of the Appellate Court, passed under the first paragraph of s. 366 of Act X. of 1877, 
not being appealable under cl. 18, s. 588, of that Act, nor being a decree within the 
terms of s. 2, from which a second appeal would lie, was not appealable. — Ahmad 
Ata (Plaintiff) v. Mata Badal Lai (Defendant), I. L, R., 3 All. 844. 

An order under s. 549 of the Civil Procedure Code rejecting an appeal because 
security has not been furnished, as directed under that section, is a “ decree” within 
the meaning of s. 2, from whicli an appeal will lie. The discretion conferred on an 
Appellate Court by s. 549 to demand security for costs must be properly exercised ; 
and such discretion is not so exercised when the order requiring such security is matle 
without notice to the appellant to show cause why the order should not be niado. Ho 
order affecting a party should be made without notice to him calling upon hitn to 
show cause wisy the order should not be made. — Siraj-ul-huq v. Khadim Ilusain, 
L L. R., 5 AIL 380. 

By a decree in an administration-suit, A was appointed Receiver “ to manage 
the estate.” A^died, and by a subsequent order B was appointed Receiver. One of 
the defendants in the suit applied to have B removed from the office of Receiver on 
of Ills alleged mismanagement of the estate. The application was refusetL 
Held that the order of refusal was appealable, whether tbo former Code or the 
present Code of Civil Procedure wavS deemed to be applicable, being an order made 
in respect of a question arising between the parties to a suit relating to the execu- 
tion of the decree. — Mithibai (Plaintiff) Limji Howroji Banaji and others (Do- 
f(3ndants) ; Harrivullnbhdas Calliandas (Original Defendant), Appellant, v, Ardasar 
Fr^raji Moos (Receiver and Respondent), I. L. R., 5 Bom. 45. 

Where it was shown that a judgment-creditor was himself the purclmaer at m 
ixeeution-saio, and the amount for which ho so purchased the property of Ms 
Ftdgtnant-debtor was set off against th© amount due to him under km dwrm, and 
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where, on the application of the judgment-debtor, the Court passed an order setting 
aside the sale on the ground of fraud practised by the judgment-creditor on the 
jiidgment-dobtor in connection with the sale in consequence of which fraud the 
property had been sold at an undervalue, held that, inasmuch as the order [^involved 
the decision of a question between the parties to the suit relating to the execution, 
discharge, on satisfaction of the decree (the decree having been satisfied as far as 
the purchase-money bid by the decree-holder went, and the order cancelling that 
pro tanto satisfaction), though not appealable under the provisions of s. 588, cl 16, 
was appealable as a decree under the provisions of the Code of Civil Procedure 
(Act XIY. of 1882), s. 2, and s. 244, cl. c.— Ballodeb Lall Bhagat v. Anadi Moha- 
pattro, I. L. B., 10 Gal. 401. 

None but barristers and attorneys have a legal right to practise in the Bombay 
Court of Small Causes. Neither ss. 2 and 36 of the Code of Civil Procedure 
(Act No. XIV. of 1882), nor ss. 38 and 76 of the Presidency Small Cause Courts 
Act (No. XV. of 1882), give the pleaders of the Bombay High Court that right. 
The provisions of s. 47 of Reg. II. of 1827, authorizing persons holding sanads 
from the High Court to practise in the Mofussil Courts, are still in force. For 
Bayley, West, Pinhey, and Latham, JJ, — S. 2 of the Code of Civil Procedure, 1882, 
does not give every pleader a title to appear and plead ; it only enacts that pleader 
means every person entitled to appear and plead for another in Court, and includes 
an advocate, a valcil^ and an attorney of a High Court. Consecpicntly, if pleaders 
or vakils, who are the same class of practitioners, are not entitled by law to appear 
or plead for another in Court, the definition of ‘ pleader ’ gives them no new right 
or status. The words in s. 36 of the Code of Civil Procedure, Act XiV., 1882, 
by a pleader duly appointed to act on his behalf,” do not simply mean a person 
duly appointed by the pirty in the suit, but a plcider duly appointed according to 
law regarding pleaders in force in the particular Court . — In re The Pleaders of the 
High Court, I. L. R., 8 Bom. 105. 

The sharers of a joint undivided estate agreed in writing that such estate should 
be partitioned and the accounts thereof settled by arbitration, and named one of such 
sharers as arbitrator, and agreed that he should settle all the accounts, show the surplus 
at each sharer’s credit, and prepare lots, after partition of the lands and houses com- 
prehended in such estate, and have them drawn within one year from the completion 
of the partition. Subsequently, one of such sharers applied, under s. 523 of Act X. of 
1877, to have such agreement fib d in Court. The other sharers not objecting to this 
course, such agreement was filed accordingly, and the case was referred to such arbi- 
trator. The arbitrator made an award, whereby he partitioned such estate into lots, 
assigning some only of such lots by name, and wherein he stated that he had not been 
able to settle the accounts owing to the default of the parties, and that, considering 
that the partition should take effect without any delay, he did not ask for further time. 
He further stated that ‘‘all the parties state tluit they will adjust the accounts after 
renewing the agreement,” and that he requested that the unassigned lots might be 
drawn in Court. The Court made an order confirming the award, and, it being 
objected that the settlement of the accounts should not be postponed, but that they 
should be settled as agreed, directed that the arbitrator should settle the accounts, and 
gave him a year’s time for that purpose, and some of the parties, not being willing to 
draw the unassigned lots, directed the distribution of such lots “in reference to the 
age and number” of the sharers. Held that such order was a “decree’* within the 
meaning of ss. 2 and 522 of ActX. of 1877 : that the arbitrator should himself have 
drawn such lots, or he should have made the parties draw them ; but, inasmuch as it 
would not have strained the agreement to have had such lots drawn in Court, and no 
objection had been taken to the arbitrator not having himself drawn them, it was not 
incumbent on the Court to have remitted the award in order that the ar*bitrator niiglit 
have drawn them : that the Court, however, should not have distributed such lots in 
the manner it had done, but should have drawn a lot for each person, and in acting as 
it had done, it had acted contrary to the award, and for that reason its decree could not 
be maintained: and that, in confirming the awaved before the accounts had been settled, 
and an award made in respect thereof, the Court had acted erroneously, inasmuch as 
the award had left undetermined a very important matter, ris., the settlement of tho 
accounts, and the Court should, under s. 520 of Act X. of 1877, have remitted the 
award for the reconsideration of the arbitrator, and as it had power to remit it upon 
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Bndh terras as it thought fit, the Court could have allowed one year, if necessary, for 
the settlement of the accounts ; and on this account, and also because the Court had 
made an order postponing the settlement of the accounts, and thereby made an order 
contrary to and in excess of the award, its decree must be reversed.—Sadik Ali Khan 
(Plaintiff) V. Iradad Ali Khan and others (Defendants), I. L. E., B AIL 286. 

S-O.O. 3. The enactments specified in the first schedule hereto annexed 
, _ are hereby repealed to the extent mentioned 
Enactments repea 6 . third column thereof. But all notifica- 

tions published, declarations and rules made, places appoitited, agree- 
ments filed, scales prescribed, and forms framed umler any such enact- 
ment, shall, so far as they are consistent with this Code, be deemed to 
be respectively published, made, appointed, filed, presciibed, and framed 
hereunder. 

And when, in any Act, Eegulation, or notification passed or issued 
References in previous prior to the day on whicli this Code comes into 
Acts. force, reference is made to Act No. VIIL of 

1859, Act No. XXIII. of 1861, or the “ Code of Civil Procedure,*' or to 
Act No. X. of 1877, or to any other Act hereby repealed, such reference 
shall, so far as may be practicable, be read as applying to this Code or 
* the corresponding part thereof. 

Save as provided by section 99 A, nothing herein contained shall 
Saving of prooedare in effect any proceedings prior to decree in any 
suits instituted before isfc suit instituted or appeal presented before the 
June, 1882. (jgy Qf June, 1882, or any proceedings 

after decree that may have been commenced and were still pending at 
that date. 

Every appeal pending on the twenty-ninth day of July, 1879, which 
Appeals pending on 29th would have lain if this Code had been in force 
July, 1879. on the date of its presentation, shall be heard 

and determined as if this Code had been in force on such date ; and 
every order passed before the same day, purporting to transfer a case to 
a Collector under Act No. X. of 1877, section 320, and every notifica- 
tion published before the same day, purporting to be issued under Act 
No. X. of 1877, section 860, shall be deemed to have been respectively 
passed and issued in accordance with law. 

The effect of Act I. of 1868, s. 6, and Act X. of 1877, s. 3, taken together, Is 
that the chapter of the new Code of Civil Procedure which deals with execution of 
decree is prospective, and does not affect proceedings already commenced. — In the 
matter of the petition of Ratansi Kalianji and six others, I. L R., 2 Bora. 148 
(F. B). See also I. L. E., 3 Cal. 662 (F. B) : also L L. R., 4 Gal. 825. But see 
LL. E, 2 A1L74. 

The word decree'’ in Act X. of 1877, s. 3, means an order final in its nature, 
and does not include an interlocutory order, such as an order of reference to take 
accounts, although such order may, in general, be properly termed a decree and 
therefore a suit which has been referred by the Court to the Commisbioner to take 
accounts is still in a stage “ prior to decree*’ within the meaning of s. 3. — Bustomji 
Burjorji v. Kessowji Naik, I. L. E., 3 Bom. 161. 

The effect of the proviso to s. 3 of Act X of 1877 (taken in connection with 
the definition of the word “decree” in s. 2) is that, in all suits pending when that 
Act came into force, the practice and procedure to be followed down to the final 
result of such suits (i6., when nothing remains to be done but to execute the decree 
0^1^ appeal from it) are the same as previously existed, but that, in all subse^aeiif * 
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proceedings in execution of the decree or in appeal from it, the practice and proce^ 
dure provided by Act X. of 1877 are to be observed.— Eustomji Burjorji i?. Kes- 
sowji Naik, I. L. R., 3 Bom. 161. 

Wher® a suit has been instituted under Act VIII. of 1859, but decided at a 
time when Act X. of 1877 had come into operation, and an appeal is presented 
against such decision, s. 3 of the latter Act distinctly indicates that such an appeal 
is to be governed by the law of procedure in force at the date of the presentation 
of the appeal. Where, therefore, an appeal, presented when Act X. of 1877 was 
in force, has been dismissed under s. 656 of that Act, the appellant may apply for 
its re-admission under s. 658 ; and if such re-admission is refused, he is entitled to 
an appeal under s. 558. — Elahi Buksh v, Marachow, L L. R., 4. Cal. 825. 

On 28th September 1877 (i.e., three days before Act X. of 1877 came into opera- 
tion), and application was made for the enforcement of a money-decree by attach- 
ment (inter alid) of a political pension enjoyed by the defendants. Under Act VI IL 
of 1859, 8. 216, a notice was issued on the same day to the defendants, calling upon 
them to show cause why the decree should not be executed. The defendants ao- 
cordingl}^ appeared on the day fixed (at which dale Act X. of 1877 had come into 
force), and contended that, under s. 266, cl. of that Act, the pension was no longer 
attachable. Held that all proceedings, commenced and pending when Act X. of 
1877 became law, were, under Act 1. of 1868, s. 6, to be governed by the law there- 
tofore in force, the general rule of construction contained in that section not being 
affected or varied by Act X. of 1877, ss 1 and 3 ; and that a bond fide application 
for enforcement of a decree in a particular way, coupled with an order of the Court 
in furtherance of that object, as much constitutes a proceeding' in execution com- 
menced and pending as the actual issue of a warrant of attachment. — Vidyaram t?* 
Chandra Shekharram, 1. L. R., 4 Bom. 163. 

In all suits instituted before Act X. of 1877 came into force, in which an appeal 
lay to the High Court under Act VIII. of 1859, an appeal still lies, notwithstanding 
the repeal of that Act by Act X. of 1877. Per Garth, C.J. — A suit is a “ judicial 
proceeding,’* and the words any proceeding” in Act 1. of 1868, s. 6, include all 
proceedings in an} suit from the date of its institution to its final disposal, and 
therefore include proceedings in appeal The word ‘‘procedure” in Act X. of 1877, 
s. 3, has not the same meaning as the word “proceedings” in the above-mentioned 
section. The proceedings in a suit instituted before Act X. of 1877 came into force, 
including a special appeal if the old Code allowed one, go on to the end of the suit, 
notwithstanding the repeal of the old Code. The “procedure” (i. e., the machinery 
by which those pi’oceedings are conducted) is, after decree, to be that provided by 
the new Code. Per Jackson, J. — The word “decree,” as defined in Act X. of 1877, 
does not include “orders,” either original or appellate, upon matters arising in the 
course of a suit or in execution of a decree. The power of the High Court to hear 
appeals from the Civil Couits in the interior is regulated by Act VI. of 1871. Act 
I. of 1868, 8. 6, covers proceedings taken in execution of decree which have been 
commenced before Act X. of 1877 came into force. Per Markby, Mitter, and Ainslie, 
JJ. — 01. 16 of the Letters Patent of 1865 empowers the High Court to hear appeals 
in all cases in which an appeal lay under Act VIII. of 1859. — Runjit Singh 
Maherban Koer, I. L. R., 3 Cal. 662 (F. B.). See also I. L. R., 2 Bom, 148 (F. B.) ; 
I. L. R., 1 AIL 668 (F. B.) ; L L. R., 4 Cal. 825. 

Where, an appeal having been filed, the respondent objected that no appeal 
lay, and^ by agreement of the parties the case was sot down for the argument of 
this preliminary point, held that the appellant had the right to begin. 01. B of s, 3 
of the Civil Procedure Code (XIV. of 1882) provides that nothing in that Code 
ehall apply to any proceedings after decree that had been commenced and were still 
pending on the 1st June, 1882. In case of any question connected with proceed- 
ings commenced prior to that date the applicability of the Code of 1882 depends 
on whether the new proceeding subsequent to that date, out of which the question 
has immediately arisen, is so intimately connected with the proceedings prior to 
that date as to be regarded 'as part of them. A decree was passed in 1870, by 
which the suit was referred to the Commissioner to take accounts. On the 21st 
June 1882, the Goramissioner, in the course of taking the said accounts, issued a 
warrant ordering the defendants to show cause why they should not give inspection 
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of certain book-^. Held that the question as to inspection was so intimately con- 
nected with the taking of the accounts that it should bo regarded as part of the 
same proceedings, and as these had commenced and were still pending on the 
1st JnL 1882, the question whether the order refusing inspection was appealable or 
not was (under s. 3 of Act XIV. of 1882) to be determined by the Civil Procedure 
Code (Act VIII. of 1859), and not by the Code of 1882. S. 11 of Act XXTIL of 
1861 mast be read as an amendment to the Civil Procedure Code {Act V III. of 1859). 
That section is, in terms, conlined to questions arising in the execution of doerees, 
which expression, as used in the said Code, means the enforcement of the docroo on 
the application of one or other of the parties to it. Held that an order of a Judge 
confirming the report of the Commissioner for taking accounts, by which he 
refused to require the defendants to give inspection of certain books, was not an 
order within the contemplation of that section, and was, therefore, not appealable.— 
Rustomji w. Kessowji Naik, I. L. R., 8 Bom. 287. 

Saving of certain Acts 4. Save as provided iu the pcot»d para- 

affecting Central Provinces, graph of section 3, uotlung herein COO tamed 
Burma, Panjab, and Oudh. shedl be deemed to affect the following eoact-i 
ments (namely) : — 

The Central Provinces Courts Act, 1866 : 

The Burma Courts Act, 1876 : 

The Panjab Courts Act, 1877: 

The Oudh Civil Courts Act, 1879 : 

or any law heretofore or hereafter passed under the Indian Councils 
Act, 1861, by a Governor or a Lieutenant-Governor in Council, prescrib- 
ing a special procedure for suits between landholders and their tenants 
or agents : 

or any law heretofore or hereafter passed under the Indian Councils 
Act, 1861, by a Governor or a Lieutenant-Governor in Oouucil, pro- 
viding for the partition of immoveable property. 

And where, under any of the said Acts, concurrent civil jurisdictioii 
is given to the Commissioner and the Deputy Commissioner, the Local 
Government may declare which of such officers shall, for the purposes 
of this Code, be deemed to be the District Court. 

M.S.0.0. 5. The chapters and sections of this Code specified in the second 

Sections extending to Schedule hereto annexed extend (so far as they 
Provincial Small Cause are applicable) to Courts of Small Causes 
constituted under Act No. XI. of 1865, and to 
ail other Courts (other than the Courts of Small Causes in the towns 
of Calcutta, Madras, and Bombay) exercising the jurisdiction of a Court 
of Small Causes. The other chapters and sections of this Code do not 
extend to such Courts. 

The effect of Act X. of 1877, s. 5, coupled with sch. 2, is to render the whole of 
Chap. XX (relating to insolvent debtors) inapplicable to a Mufussal Small Cause 
Court, notwithstanding the words *‘any Court other than a District Court” and 
“any Court situate within his district,” which occur in that section. Consequently 
the Government Resolution of 3rd April 1878, investing the Judge of the Small 
Cause Court at Ahmedabad with power, under the said chapter, to adjudicate in 
insolvency matters, is ultra vires and invalid. — Lallu Ganesh t?. Ranchhod JIahandis 
I. L, R., 2 Bom. 641. 

Saving of jurisdiotion ^ 6. Nothing in this Code affects the juris- 

and procedure — diction or procedure — 

I 


(b&) qf Military Oourfeg of 
Request i 


(a) of Military Courts of Bequest 
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(h) of a single officer duly appointed ia-the Presidency of Bombay 
(b) of officers appointed to try small suits iu military b^zdrs at canton- 
to try small suits in Bom- naents and stations occupied by the troops of 
that Presidency ; or 

(o) of Village Mtinsifs (c) of Viliage Munsifs or Village Pan- 

Bud Village Banohayats in chdyats under the provisions of the Madras 
Madras j Code ; or 

(A) of Recorder of Ban- W of *1*6 Recorder of Rangoon sitting as 

goon sitting as Insolvent an Insolvent Court in Rangoon, Maulmain, 
Akyab, or Bassem : 

or shall operate to give any Court jurisdiction over suits of which 
the amount or value of the subject- matter exceeds the pecuniary limits 
(if any) of its ordinary jurisdiction. 

Thk Deputy Commissioner of Akyab, sitting as Distiict Judge, has power to 
entertain applications under Act X. of 1877, Chap. XX. S. 6 (d) of that Act inter- 
poses no obstacle in the way of his dealing with such applications, nor does the 
exercise of such power iu any way ‘^affect the jurisdiction of the Recorder of 
Rangoon’’ sitting as an Insolvent Court in Akyab within the meaning of that 
section. — In re Abdool Hamed, I. L. R., 4 Cal. 94. 

7, With respect to 

(а) the jurisdiction exercised by certain jdgird^rs and other author- 
Saving of certain Bom- ities invested with powers under the provisions 

bay laws. of Bombay Regulation XIIL of 1830 and Act 

No. XV. of 1840 in the cases therein mentioned ; and 

(б) cases of the niture defined in the enactments specified iu the 
third schedule hereto annexed, 

the procedure in such cases, and in the appeals to the Civil Courts 
allowed therein, shall be according to the rules laid down in this Code, 
except wheie tho.se rules are inconsistent with any specific provisions 
contained in the enactments mentioned or referred to in this section. 

8. Save as provided iu sections 3, 25, 86, 223, 225, 386, and Chap- 
Presidency Small Oanae ter XXXIX., “and by the Presidency Small 

Courts. Cause Courts Act, 1882,”^ this Code shall not 

extend to any suit or proceeding in any Court of Small Causes estab- 
lished in the towns of Calcutta, Madras, and Bombay. 

But the Local Government may, by notification published iu the 
official Gazette, extend to any such Couit this Code, or any part thereof, 
except so far as relates to appeals and reviews of judgment. 

Whilst the pecuniary jurisdiction of the Small Cause Court was limited to 
Bs, 1,000, the plaintiffs brought a suit for that amount for d images for breach of a 
certain contract after abandoning the excess, anti in that suit they elected a non-suit 
under s. 53, Act IX. of 1850. Held, in a suit brought in respect of the same 
damages for t!ie full amount due to them, that tin‘ pliiiuiff^ were not precluded^ by 
their having abandoned the excess in the former suit, from recovering the full amount 
sued for,— Simson v, Cora Chand Dass, I. L, R., 9 Cal 473. 

The Madras Court of Small Causes has no jurisdiction in insolvency. The 
second paragraph of s. 8 of the Code of Civil Procedure, 1882, winch authornied the 
Local Government, by notification published in the official Gazette, to extend to the 
Presidency Small Cause Court certain portions of the said Code, is repealed by thtt 

* The words quoted have hee» inserted by Act XY, of 188Z. 

Oiv. 2 
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Sumll Cause Court Act (s. 2 of Act XV. of 1882), ftB<l consoqneiitly tlie 
notificatioii of the Governor in Council of Fort St George, dated 25th February, 
1879 oonfenin^ on the Madras Court of Small Causes jurisdiction in insolvency, 
being repugnant to s. 8 of the Code of Civil Procedure, 1882, as amended, if other- 
wise valid, ci'ased to have effect when Act XV. of 1882 came into force— J?? re Walter, 
I L. R , 6 Mad 430. 

A, A Biitinh subject, executed a bond (unregistered), hyj^othecating properly 
in British India to B. After the limitation-period in British India ha<i expired, 
sued upon the bond in a French Court, and, having obtained sm ex-parte decree, sued 
for the enforcepient in British India. A pleaded that no notice Was given him of the 
proceedings in the French Court, and B’s suit was dismissed. A theii applied to th^ 
French Court to cancel its ex-parte decree, pleading that, inasmuch as the bond wa6 
executed in British India, the French Court was bound to apply the British Indian 
laws of registration and limitation. On a trial on the merits, the French Court foun^ 
that the bond was executed in French territory, and decided, oonffrming its drat 
decree, that the British statutes pleaded did not apply. A appealed from the decree 
to a French Appellate Cotut, and bis appeal was dismissed. B sued in British India 
on the French judgments, and A now pleaded that the French Courts had not, at the 
time those judgments were given, jurisdiction over him. The Court of first instance 
decreed B’s suit, and the lower Appellate Court distpissed it on appeal, BeM^ 
restoring the decree of the original Court, that A, though a Briti-h subject, and 
not, in the particular circumstances of the case, subject to the jurisdiction oi the 
French Court, had, nevertheless, equitably estopped himself from pleading that those 
Courts bad not jurisdiction over him. In suing as a plaintiff in the Courts of a 
country to Which he owed no allegiance, he had voluntarily submitted to their juris- 
diction, and he could not afterwards object to the validity of the judgments of those 
Courts on the ground that they had no jurisdiction over him. Held also, following 
Virr M. H. C. R. 14, thatwliere the defendant in a suit in a foreign Court, withou% 
objecti ig to the competency of the Court to entertain the suit, appeared in that CouVI, 
and took bis chance of a judgment in his favour, he placed himself for the time 
iindei the juribdictioii of the Court, and could not afterwards take exception thereto. 
J^n irregularity, even if proved, in the procedure of a foieign Court, was not si/m- 
hient reason for ret Libing to enforce a judgment of such Court, Where limitation 
merely prohibitive of the remedy, and no. destructive of the right, the Judgment 
of a foreign Couri w.is not open to objection on the ground that a suit on the contract 
wqpld he barred by tlip law of limitation ?ipr>licable in the country in which the 
contiact was made. The mere possession of property in a foreign country did not, by 
reason of the prOtebtion enjoyed, confer on the Courts of that country jurisdiction 
ovqr a foreigner neither domiciled nor resident therein in respect of matters unconnect- 
ed with rtie property. Second Appeal No. 407 of 1878. — Nalltliatnii Mudaliar w. 
Ponnusami Fillm, 4 Ind. Jur. 239. 

9. This Code is divided into ten Parts as 
follows : — 

Suits in General. 

Incidental Proceedings. 

Suits in particular Cases. 

Piovisional Kemedies, 

Special Proceedings. 

Appeals. 

Reference to and Revision 'by the High Court. 
Review of Judgment. 

t^he'hitfth P^rt : Rules relating to the Chartered 

toiii Part : Oeitain .Miscellaneous Matters, t 


Division of Code. 

The first Part : 
Tne second Part : 
The third Part : 
'i’he fourth Part : 
The fifth Part : 
The sixth Part : 
The seventh Part 
The eighth Part : 
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CHAPTER I. 

Of the Jurisdiction op the Courts and Res Judicata. 

10. No person shall, by reason of Lis de* M.S.C.O, 
No person exempt from qp place of birth, be, in anv civil procee<l- 

descent or place of birth. lug, exempted from the jurisdiction o! any of 
the Courts. 

*11. The Courts shall (subject to the provisions herein contained) 

Conrts to try all civil suits have jurisdicti(»n to try all suits of a civil na- 
unless specially barred. ture, excepting suits of which their cognizance 
is barred by any enactment for the time being in force. 

Explanation . — A suit in which the right to property or to an 
office is contested is a suit of a civil mature, notwithstanding that such 
riglit may depend entirely on the decision of questions as to religious 
rites or ceremonies. 

In execution of a decree certain land beIonij:ing to the judgment-debtor was sold ; 
subsequently tlie auction-purchaser, who had n )t got possession, re-sold the land to a 
third party, and gave him the certificate. Th<‘ latter then applied to the Court to be 
put into possession, but having failed in those proceedings, owing to some irregnlaritj’’ 
in the description of the boundaries of the property, he instituted a regular suit 
against the judgment-debtor to obtain possession. On a plea that such suit would not 
lie, as the plaintiff could have got possession in the miscellaneous proceedings, held 
that^ having regard to the provisions of art. 138 of sch. ii. of Act XV. of 1877 and 
of s. 11 of Act XIV. of 1882, such suit was maintainable. — Scru Mohun Banja v. 
Bhagoban Din Pandey, I. L. R., 9 Oal, fi02. 

Suits as to religious rites or ceremonies, which involve no question of the right 
to property or to an office, are not suit> of a civil natiire, nor are they intended to be 
brought within the jurisdiction of the Civil Courts. A suit, therefore, by the 
plaintiffs, as members of a committee of management of a Hindu temple, to compel 
the hereditary priests of the temple to take out certain ornamtjnts from the treasury 
of the managing committee, and to obtain a declaration that the said ornaments, after 
they had been so taken out of the tredbury, wcie in the custody of the priests, and 
that they were responsible for their safe custody, was held unsnst.iinahle S. 11 of 
the Civil Procedure Code, Act X. of 1877, introduces no new law, bat merely declares 
the law as it has always been administered. — ^Vasudev and another (Original Defend- 
ants), Appellants, v. Vdmnaji and others (Original Plaintiffs), Respondents, I. L. R., 

6 Bom. 80. 

Although it is not the duty of a Civil Court to pronounce on the truth of re- 
ligious tenets, nor to regulate religions cercunony, yet, in protecting persons in the 
enjoyment of a certain status or property, it may incidentally become the dtity of the 
Civil Court to determine what are the accepted tenets of the followers of a creed, and 
^h^t is th» usage they have accepted as established for the regulation of their rights- 
inter ee. A claim to the exclu'^ive right to perform certain portions of the religious 
worship in a Hindu temple, and to restrain a rival sect from joining in such worship 
otherwise than as ordinary worshippers, can be enforced by the decree of a Civil Court. 

A claim to damages for the loss of honours and voluntary offerings which would have 
been jpfde by worshippers at a temple to the holders of a religious office therein, had 
the latter not been disturbed by the defendants in the performance of the duties o£ 
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sncli office, is not enforceable by law.— Krisnasami Tatacbaryar and others (Defend- 
ants), Appellants in No. 127, Respondents in No. 141, v. Krishnamacbaryar and 
others (PlaintifEs), Respondents in No. 127, Appellants in No, 141, 1. L. B., 5 Mad. 
313. 

M,S.O.O. 12 . Except where a suit has been stayed under section 20, the 

Court shall not try any suit in which the matter 
Pending suits, issue is also directly and substantially in issue 

in a previously instituted suit for the same relief between the same 
parties, or between parties under whom they or any of them claim, 
pending in the same or any other Court, whether superior or inferior, 
in British India, having jurisdiction to grant such relief, or in any Court 
beyond the limits of British India established by the Governor-General 
in Council and having like jurisdiction, or before Her Majesty in Council. 

Explmiation. — The pendency of a suit in a foreign Court does* not 
preclude the Courts in British India from trying a suit founded on the 
same cause of action. 

The judgment of a foreign Court, obtained on a decree of a Court in British 
India, is no bar to the execution of the original decree. — Fakuruddceu Magomed 
Assan The Official Trustee of Bengal, I. L. R., 7 Cal. 82. 

M.S.0.0, 13 ^ Court shall try any suit or issue in which the matter direct- 

ly and substantially in issue has been directly 
Bes judicata, substantially in issue in a former suit be- 

tween the same parties, or between parties under whom they or any of 
them claim, litigating under the same title, in a Court of jurisdiction 
competent to tiy such subsequent suit or the suit in which such issue 
has been subsequently raised, and has been heard and finally decided 
by such Court. 

Explanation I. — The matter above referred to must, in the former 
suit, have been alleged by one party, and either denied or admitted, ex- 
pressly or impliedly, by the other. 

Explanation IL — Any matter which might and ought to have been 
made ground of defence or attack in such former suit shall be deenmd 
to have been a matter directly and substantially in issue in such suit. 

Explanation III. — Any relief claimed in the plaint, which is not 
expressly granted by the decree, shall, for the purpose of this section, bo 
deemed to have been refused. 

Explanation IV. — -A decision is final within the moaning of this 
section when it is such as the Court making it could not alter (except on 
review) on the application of either party, or re-consider of its own 
motion. A decision liable to appeal may be final within the meaning 
of this section until the appeal is made. 

^ Explanation F.— Where persons litigate honA fide in respect of a 
private right claimed in common for themselves and others, all persons 
interested in such right shall, for the purpose of this section, be 
deemed to claim under the persons so litigating. 

I Ef^lanation^ VI. — Where a foreign judgment is relied 
jproddotioa of the judgment duly authenticated is presumptive evidehc4 
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that the Court which made it had competent jurisdiction, unless the 
contrary appear on the record ; but such presumption may be removed 
by proving the want of jurisdiction. 

An order refusing an application to execute a decree is not an adjudication within, 
the rule of res judicata. — Hurrosoondary Dassee Juggoburidhoo Dutt, I. L. E., 

6 Cal. 203. 

Under Act X. of 1877, s. 13, the law is now the same as it was under Act VIII. 
of 1859, prior to the passing of Act 1. of 1872. — Naranji Bhikhabhai v. DipaUmed, 
I. li. B., 3 Bom. 3. 

A DECISION of a Revenue Court disallowing an application to eject a tenant, 
because he has built on his land, does not, under s. 13 of the Civil Procedure Code, 
bar "a suit in the Civil Court to have the building demolished. — Amrit La! v. Balbir, 
I. L. R., 6 All. 68. 

S. 13 is not exhaustive as to the effect of res judicata. It does not deal with 
the case of judgments in rem, nor with that of parties represented by, though not 
claiming under, the parties to a former suit. — Ahmedhhey Hiibibhoy v. Vullcebhoy 
Cassumbhoy Satbai and Pazulbhoy Cassumbhai, I. L. R., 6 Bom. 703. 

This section does not require a plaintiff at once to assert all his titles to pro- 
pert}^ or to be thereafter estopped from advancing them. The maxim, Ne7no his 
vexari debet m eddem causd^ cannot apply where the right on which the second suit is 
brought is not the same as that assei’ted in the former suit. — Sadaya Pillai v. Chinni, 

I. L. R., 2 Mad. 352. 

Act X. of 1877, s. 13, expl. 5, only applies to cases where several different per- • 
sons claim an easement or otiier right under one common title, e.g. where the 
inhabitants of a village claim by custom a right of pasturage over the same tract of 
land or to take water from the same spring or well, — Kali&huukur Doss Gopal 
Cbunder Dutt, 1. L. R., 6 Cal. 49. 

An application by petition under Act II. of 1874, s. 63, is a suit within the 
meaning of Act X. of 1877, s. 13, and therefore is barred by the disposal of a 
former application in the same matter under the same section or under Act XXIV. of 
1867, s. 60, which the Act of 1874 repeals. This is so whether the order is one for 
p.iyment of money or one dismissing the petition. — Eliza Smith v. The Secretary of 
State, I. L. R., 3 Gai. 340. 

Explanation 5 to s. 13 of the Code of Civil Procedure would not make a judg- 
ment obtained in a suit against one co-sharer binding on another co-sharer no party to 
such suit, in respect of the rights enjoyed in common by such co-sharers in their com- 
mon property. Nor could such explanation be applied to a case instituted, or the 
judgment delivered in such case, during the time when the old Code of Civil Proce- 
dure was in force. — Hazir Gazi v. Sonamonee Dassee, 1. L.R., 6 Gal. 31. 

AccoRDixa to the rule of m/adicato in England, in order to make an adjudi- 
cation in one suit a bar to the plaintiff’s proceeding in another, it must be shown, let, 
that the parties in both suits are the same ; 2nd, that the thing sought to be recovered 
is the same ; 3rd, that the grounds upon which the claim is founded are the same ; 
and, 4th, that the character in which the parties sue, or are sued, is the same. — Per 
Garth, C.J., Denobundoo Chowdry v. Kristonionee Dossee, L L. R., 2 Gal. 152. 

Where one of several co-sharers, owners of a piece of land defined by metes 
and bounds forming part of a revenue-paying estate, brings a suit for partition, in 
which he does not seek to have his joint liability for the whole of the Government 
revenue annulled, such suit is cognizable by the Civil Courts which have jurisdiction 
to determine the plaintiff’s right to have his share 'divided and to make a decree 
accordingly. — Ghundernath Nundi (Plaintiff) u. Har Narain Deb (Defendant), I. L, R., 

7 Cal. 163. 

Not only may the plea of res judicata, though not taken in the memorandum 
of appeal, be entertained in second appeal, under the provisions of s. 542 of Act X. of 
1877, but even when such plea has not been urged in either of the lower Courts, or 
in the memorandum of appeal, if raised in the second appeal, it must be considered 
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A Aitlipr iiDon tlie reconl as it stands, or after a reman^l for indinp; of 

St «. ()battar Siogh and another (Defendant.), 

1. L. K., 4 All. 69. . , . . 

WHifN the iiidgment of a Court of first instance upon a particular issue is ap- 

, , AAJisfia tn bft Tea iudicdto. and becomes t€S 8ub'-judi>C6 f 


nonlp'd a<^ainst"^that 'iiidgment ceases to be res judicata and becomes res aub-judke ; 
Tndlf the Apellate Court declines to decide that issue and 


inrf if the Appeuata uourt uec.mco .u 1 disposes of the case on 

mho “ o'nmis, the judgment of the first Court upon that issue isno moi-e a W to | 
Oinci 5 1 _ ii* xk.> 4 . VtaATl VAXTArSlPfl bv the Court of 


t»*ronn(i3, me huu mav - . 

fnturo'suit than it would be if that judgment had been reversed by the Com t of 

luniro t TM A — ■w;Utoi«»v oni^ f^Ofurmal 


■Fntnre amt tuan It woum ue u luat .. . — ^ 

appeal —Nib aru (Original Plaintiff), Appellant, ®. Nilvaru and others (Original 

Ilefendants), Respondents, I. L. E., 6 Bom. no. ^ ^ 

A CLAIM to certain pecuniary benefits and payments in kind, which a plaintiff 
alleo’cs biniself to be entitled to receive from the defendants in respect of the per- 
formance of certain religious services, is a claiin which Uie Courts of Justice are 
bound to entertain : and if, in order to determine the plaintiff s right to such benefiis, 
it becomes necessary to determine incidentally the right to perform the services, the 
Courts must try and must decide that right.— Knshnama and others (I laintiffs) v. 
Krislinasami and others (Defendants), I. L. R., 2 Mad. 62. 

Help bv the Full Bench that the law of res judicata does not apply in procecd- 
imrs in execution of a decree. Held, therefore, by the referring Bench, where, on an 
application for the execution of s decree, the question was raised whether the decree 
awaided mesne-profits or not, and the Court executing it determined that it did not 
award mesne-profits, that such determination was not final, but such question was 
open to re-adjudication on a subsequent application for execution of the decree.— Rup 
Kuari (Judgment-debtor) v. Ram Kirpal Shiikul (Decree-holder), I. L. R , 3 All. 141 

(S'- B.). , , . 

In a suit by raiyats against their zarainddr, praying for measurement of certain 
land and for a declaration of the amount of yearly rental, it ^ 

vioiis suit for rent by the zamindar against the raiyats, the raiyats had uljoged that the 
amount of rent and the extent of land had been over-stated by the zamradar, but the 
Court decided that the raiyats were bound by a jamabaudi signed by them, and re- 
f,i ed t7t?y vvhether the extent had been over-stated. Held that the present suit was 
not barred as res judicata.— Roshoo Nath Mundul ii. Juggut Bundhoo Bose, I. L. R., 
7 Cal. 214 


Wheeb a Division Bench of the High Court decided, as a point of law, that a 
TvroDerty hail not passed under a certain deed of sale, and sii^bsequently toe 
on ^hat point of law was in another case disapproved ot by a B nil Bench, the 
decision ^ the Division Bench (whore the same plaintiff has again sued to recover 
the same property relying on the same deed of sale) is less a res ,jiuhcala, 
because it may have been founded on an erroneous view of the law, or a view of 
the law which a Full Bench has subsequently disapproved.— Gown Kocr «. Audh 
Koer, L L- B-j 10 Cal. 1087. ^ ^ 

Pending the final bearing in appeal of a suit for confirmation of possession of 
certain land, and for the recoveiy of the produce of such land alleged to have been 
carried away by the defendants, the plaintifE brought a suit again, asking nc^ only 
for confirmation of possession, but also for the recovery of the produce which had 
arisen since the institution of the other suit. Held that the second suit, so far as it 
feouo-ht for the recovery of the produce, was not barref by the first 
Siogh and others (Plaintiffs), Appellants, v. Gupat Smgh and others (Defendants), 
Respondents, 8 OaL Law Rep. 113. 

Thk plaintiff sued to recover certain lands, claiming them as a portion of A, and 
filloein-ff tliat A was portion of a mouza which had been leased to him in patm by tiie 
minxndar. The suit was dismissed, on the ground that, though A was known as a 
m&t of the plaintiff's mouza, yet it had been included in a patm-lease ot an adjmn- 
imr mouza, which the zamindarshad granted to the defendants previously to the date 
of the plaintiff’s lease. The plaintiff brought a second wsuit claiming another portion 
of A on the same title. Held that the claim was barred as m ‘Sundnya 

^ala 1 ?. Dahi'ChoTB Dutt, L L. B,, fi Cal. 715. 

' ’ 3js.3ii81?4 y aued P to re^^veii^ eert^in lands held by him pnder a rental agteeete# 
6 Wt hf> feeld op,e plot as 
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tenant td P. S claimed to hold under N. As to this plot, the issue raised wan 
whether the land was held by S under F ; the decision, that S did not hold under P, 
but under N, since 1828 ; the decree, that V’s suit be dismissed as to this plot. Held^ 
in a suit brought iu 1881 by V against N and S to recover the same plot of land, 
that the suit was not barred by reason of the previous decision in 1874. — Ananda 
Raman Vathrar v. Paliyil Vittil Naim Nayar and another, I. L. R., 5 Mad, 9. 

Plaintiff sued for a declaration of murosee mohurmree rights to certain 
lands and for mesne-profits, alleging that he had been wrongfully ejected by the 
predecessors in title of the defendants, A previous suit on the same cause of action 
was heard and dismissed on the ground of limitation. that the present suit 

w'as not barred as res judicata under Act VIII. of 1859, s. 2 (corresponding with 
Act X. of 1877, s. 13), inasmuch as the first suit having been brought after the 
period allowed by law, the Court in which it was instituted was not competent to 
hear and determine it, — Brindabun Chunder Sirkar v. Dhununjoy Nushkur, I. L. R., 
b Cal. 246. 

A Court having jurisdiction decided in the course of execution-proceedings 
^in an order which was not appealed) that the decree to be executed awarded 
mesne- profits according to its true construction. Held that this decision had be- 
come final between the pailies, not under s. 13 of Act X of 1877, but upon general 
principles of law, as an interlocutory order in the suit. The order constiuing the 
decree having been made in the same suit in which the application was made, the 
question whether the law of res judicata applied was not relevant, that term 
retorring to a matter decided in another suit. — Ram Kirpal v. Rup Kuari, I. L. R., 
6 All. 269. 

Mat'i er in issue may be defined as matter from which, either by itself or in con- 
nection with other matter, the existence, non-existence, nature, or extent of any right, 
liability, or disability, asserted or denied in any suit or proceeding, necessarily follows 
(s, 3, Ev. Act) ; and the first and second explanations sliew that matter will be cousi- 
deicd to have been directly and substantially in issue, if it is matter in issue which 
might and ought to have been put forward by either plaintifp or defendant in the 
previous suit. If the plaintiff might have made the same claim in the prior action, 
but did not, the subsequent suit will be barred. — Denobundoo Chowdry v. Kristo- 
mouee Dossee, I. L. R., 2 Cal. 152. 

The question whether the parties to a suit in a Court of Revenue for arrears 
of lent stand in the relation of landlord and tenant is one which it is necessary 
for such Court to try incidentally for the purpose of disposing of such suit, but 
act one which such Court has special jurisdiction to determine, and its determina- 
tion of that question is not that of a competent Court. Consequently, where a Court 
of Revenue determines, in such a suit, that the paities do not stand in such relation, 
such determination does not bar the party alleging that the parties do stand in such 
relation from suing in the Civil Court to establish such relation. — Gopal (Plaintiff) 
Uchabal and others (Defendants), I. L. R., 3 All. 51. 

A deCreb against a Karnavan of a Malabar tarwad, as such, is binding upon the 
members of that tarwad, though not parties to the suit, in the absence of fraud or 
collusion A Karnavan is not a mere trustee, nor do the rules of Courts of Equity 
'as to tlie necessity of making cestui que trusts parties to suits against trustees by 
strangers' apply to the case of a Karnavan and the members of the tarwad. Ex- 
planation 5 of s. 13, Civil Procedure Code, is not limited to the case of a suit under 
s. 30. The members of a tarwad claim under a Karnavan, suing as such, within 
the meaaing of Explanation 5 of s. 13. Status of Karnavan discussed. — Varanakdt 
Narayanan Namb^Sri v. Varanakot Narayanan Nambiiri, I. R., 2 Mad. 328. 

Act X. of 1877, s. 13, expL 2, was meant to apply to a case where the defend- 
ant has a defence 'which, if he had so pleased, he might, and ought to, have brouglrt 
forward ; but, as he did not bring it forward, the suit has been decreed against him. 
Under such circumstances the defendant is as much bound by the adverse decree as 
if he had set up the defence, and he is equally estopped from setting up that 
defence in any future suit under similar circumstances. The explanation was nevwr 
intended to enable a party to treat a point of law as having been decided in his 
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favour in a former suit, which was, in fact, not so decided, and which it was not 
necessary, for the purposes of the suit, to decide at all.—GInirsobhit Ahir v, Ramdut 
Singh, I. L. R., 5 Cal. 923. 

A SUED B for rent in the Court of the Deputy Collector of Tipperali under the 
provisions of Act X. of 1859. C intervened, ciaiming that the land in respect of 
which the rent was claimed was his property, and the suit was dismissed. On appeal, 
the District Judge of Tipperah reversed this decision and decreed the claim, on the 
ground that C had no right whatever to the land. In a subsequent suit brought by 0 
against A and B for possession of the same land, held that the previous decree of 
tile District Judge did not constitute the plaintijBE’s claim a res judicata, and was no 
bar to the suit. Dinanath Bose v. Kali Kumar Roy [B. L. R., Sup, VoL, 364 ; S, 0., 
5 W. R. (Act X. Uul) 23] followed. — Mahomed Assunidin u. Beer Chunder 
Manikya and others, L L. R., 8 Cal. 470. 

I, TO whom the obligee of a bond for the payment of money in which immove- 
able property was hypothecated had assigned by sale her right thereunder, s«ied, by 
virtue of the deed of sale on such bond, for the money due thereunder, claiming to 
recover by the sale of the hypothecated property. The suit was dismissed on the 
ground that the deed of sale, not being regi.stered, could not be received in evidence, 
and consequently Fs right to sue on such bond failed. I, having procured the exe- 
cution of a fresh deed of sale, and caused it to be registered, brought a second suit 
on such bond by virtue of such deed of sale, claiming as before, ffeld that the 
second suit was not barred by the provision of s. 13 of Act X. of 1877. — Ishri Dat 
(Piaintif) v. Har Narain Lai and others (Defendants), I. L. R., 3 AIL 334. 

Through ignorance of the position of affairs, one only of two persons, joint 
owners in a propert}^, was sued for a debt for which the property had been pledged 
by the person sued, and a decree was obtained and execution issued against the 
property ; and in such execution-proceedings the other sharer put in a claim, and 
obtained an order releasing her share of the property from attatchment. A second 
suit was then brought by the judgment-creditor against both sharers, for the pur- 
pose of making the share of the co-sharer, who had not been previously sued, 
available to satisfy the defendant, and praying that the order releasing the property 
from attachment might be set aside. Field that such a suit would lie, and would not 
be barred as res judicata . — ISfobin Chundra Roy v. Magantara Dassya, I, L. R., 10 
Cal. 924. 

In a suit to recover possession of certain land, where it appeared that there had 
been a previous suit between the same parties with respect to the same land, in 
which the then plaintiff sought to have their possession confirmed, ami that in that 
suit the lower Courts had decided the case both on the question of title and posses- 
sion, but on special appeal the High Court had dealt only with the question of 
possession, and in dismissing the appeal had not gone into the question of title, and 
the defendant in that suit subsequently sued to recover possession of the land, 
held that the question of title was still open between the parties, and had not been 
heard and finally decided by a Court of competent jurisdiotion in a former suit 
within the meaning of s. 13 of Act X. of 1877 (Civil Procednre Code). — Gonga- 
bishen Bhugut v. Roghoonath Ojha, I. L. R,, 7 Cal. 381. 

When a question of title has to be, and is, decided by a Court of competent 
jurisdiction with reference to the value of the subject-matter in dispute, such deci- 
sion, or the ultimate decision upon appeal from such decision, is final, and the ques- 
tion of title becomes a res judicata as between the parties to the suit, although it 
may have the effect of detennining the title to an estate or estates, the value of 
which exceeds the jurisdiction of the Court in which the suit was instituted. Per 
White, J, — In considering, on the hearing of an appeal, the competency of a Court 
for the purpose of deciding upon a question of resjudloata, the powers of the 
Court in which the suit was instituted, and not those of the Court in which the suit 
was decided on appeal, must be looked to. — Toponidhee Dhirjgir Gosain (Plaintiff) 
V. Sreeputty Sahanee (Defendant), 1. L. R., 5 Cal 832. 

A KAENAVAN of a Malabar tarwad having aright at any time to demand restora- 
tion of the property of the tarwad in the hands of the Anandmva^ is not debarred 
^ ^ second suit to recover lands in the wrongful posses- 

an Anandrayan, either by the fact that in a formei' suit between the same 
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parties, the Karnavan only laid claimed to some of the lands sned for, or by the fact 
that tlie former suit was dismissed upon the joint petition of the parties, alleg;ing a 
compromise and a~sarrender of the lands which, as a fact, were not surrendered, but 
wron< 4 fulh^ retained by the Anandravan An Anandravan has no right to the value 
of improvements effected by him on tarwad property upon suirender to the Karnavan 
wh'm such improvements are not made with private funds. — Uramknmarath Kannan 
Nciyar v. Uramknmarath Tenju Nayar and another, I. L. R, 5 Mad. 1. 

In order to see whether a question is res judicata within the meaning of s, 13, 
Civil Procedure Code, the former decree and the questions decided thereby must 
alone be considered. The woids in s. 13, “ has been heard and finally decided by 
such Court, do not apply to an opinion expressed in the judgment on other issues 
not material for the purpose of the decree, tlioiigli properly determined andor s. 204 
by the Court of first instance— Niamut Khan v. Phadti Buldia (L L. R., 6 Cal. 319) 
and Lrichman Singh v. Mohan (I. L. R., 2 All. 497) dissented from. ^ Where a plaint- 
iff improperly brings a defendant before a Court, and this suit is dismissed, the 
defendant should not be deprived of costs, merely because the Court considers the 
defence a fabrication to meet the plaintiff’s claim. — Bcvarakonda Narasama (First 
Defendant), Appellant, and Devarakonda Kanaya (Plaintiff), Respondeat, L L. R., 

4 Mad. 134. 

Whiceb the plaintiff in a suit pra 3 ’'s that a person may be substituted on the 
record as the heir of a defendant who has died, the Judge vshould raise an issue as to 
whether the person sought to be substituted is the heir of the deceased defendant. 
In 1872, A brought a suit on a mortgage against the mortgagor, a Hindu widow, who 
died pentiing the suit. A then applied that the suit should be revived against B as 
the representative of the defendant. B denied that he was such representative, hut 
the Judge refused to go into the question, made B a party, and gave A a decree for 
the sale of the mortgaged property. B subsequently' brought a suit to have it de- 
clared, inter alia ^ that the mortgage and decree onlv covered the widow’s life-interest. 
Held that the suit was not barred either as res judlcala or un lor the provisions of 
s. 244 of tlie Code of Civil Procedure. — Kanai Lill Khan t?. Sashi Bhueon Biswas, 
I. L. R., 6 Cal. 777. 

The plaintiff brought in 1876 a suit against the defendant in respect of the 
same subject-m<itter, and founded on the same cause of action as the present suit. 
Issues of fact arising on the merits were inquired into ; but a eeitiffeate of the Col- 
lector under s. 6 of the Pensions Act (No XXIII. of 1871), wiiich was neccs^ary 
to give jurisdiction to the Court, not having been obtained, the claim was rejected 
on that ground. Held that the Court not having legally pronounced on the merits 
of the former case, the opinions expressed on the issues were not res judicata so as 
to bar the maintenance of the present suit. The non-production of the Collector’s 
certificate does not necessarily constitute such a want of due diligence on the 
plaintiff’s part as to disentitle him to the deduction of time allowed by s. 14 of 
the Limitation Act (XV. of 1877). — Putali Meheti (Applicant) v. Tulja (Opponent), 
1. L. R., 3 Bom. 22^ 

S CAUSED a notice of ejectment to be serv'ed upon K in respect of certain land, 
alleging that beheld the same by virtue of a lease which had expired, K contested 
his liability to be ejected under s. 39, denying that he held the land byj' virtue of such 
lease, and alleging that he held it under a right of occnpiney. The Revenue Court 
decided that K held the land under a right of occupancy, and not under such lease. 

5 thereupon sned K in the Civil Court, claiming possession of such land, on the 

allegation that K was a trespasser wrongfully retaining possession thereof afier the 
expiration of his lease. that the suit was cognisiible in the Civil Courts, and 

the decision of the Revenue Court did not render the matter in issue res jiuheata. 
The provisions of s. 13 of Act X. of 1877 do not apply to applications such* as 
those under s. 39 of Act XVIIL of 1873.— Sukhdaik Misr and others (Piaintilfs) 
V. Karim Ohaudhri and anotlier (Defendants), I. L. R., 3 All 521. 

S AND B jointly sued N for the redemption of a mortgage of an eight-anna 
share of a village, B suing as the purchaser from the mortgagor of a moiety of such 
share. N did not, in defence of such suit, assert a right of pre-emption in respect 
of such moiety^ although such right had accrued to him on its sale by the mort- 
gagor to B. S and B obtained a decree in such suit, and the mortgage was redeemed. 

Oiv. 3 
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H 8uhs«equeatly sued B and his vendor to enforce his ri^ht of pre-emption in respect 
of such moiety. Held that it was incumbent upon Vi in the former suit to have 
asserted in defence his right of pre-emption in respect of such moiety, inasmuch as, 
if that right had been establishe(i, it must, so far as B was concerned, have proved 
fatal to his title to redeem, and that, as he had not done so, the suit to enforce his 
n£»ht of pre-emption was barred by the provisions of a. 13 of Act X. of 1877, 
Explanation Tf.— Narain Dat (Plaintiff) v. Bhoiro Bukhspal and others (Defendants), 
L L. R., B AIL 189. 

A DBOEEE obtained ex parte is not final within the meaning of expL 4, s, 13, of 
Act X. of 1877. Such a decree is not conclusive evidence of the amount of rent 
payable by the satne d ‘Pendant in another suit for siibseqaent rent of the same pro* 
perty. Where the plaintiff sued the defemlant for a year’s rent at the same rate 
which had been decreed to him for a previous year in a suit which he had brought 
against the same defendant for rent of the same property, and rrdied upon the 
former decree, which had been obtained ex parte, and which he also alleged had, 
been duly executed, as evidence of the amount of rent due to him by the defend- 
ant, but it appeared that the lower Court had found that the alleged excciitioii-pro- 
ceedings were fraudulent, and that no steps bad been taken which gave finality to 
the decree, held that the decree was not conclusive evidence of the amount of 
rent due from the defendant, or of the questions with which it dealt. — Nilmoney 
Singh u. Heera Ball Dass, 1. L. R., 7 Cal. 23. 

In 1870 the plaintiffs sued to redeem a mortgage of certain lands from the de- 
fendant’s predecessors in title. The suit was dismissed on the ground that the plaint- 
iffs’ equity of redemption had been sold in execution of a decree to A B. The plaint- 
iffs, having re purchased the equity of redemption from A B, brought a second suit 
to redeem the lands in the defendants’ possession. Held that the question whether 
the equity of redemption of the lantls in suit had been sold to A B was res judicata, 
and could not be re-opened by the defendants on tlie ground that the plaintiffs were 
litigating under a different title in the former suit. The admissions of a person whose 
position in relation to property in suit it is necessary for one party to prove against 
another are in the nature of original evidence and not hearsay, though such person is 
alive, and has not been cited as a witness. — AH Moidin Ravuthan and others (Fourth, 
Fifth, Sixth, and Seventh Defendants), Appellants, v. Elaya Chanidathil Kombi Aohen 
and another (Plaintiffs), Respondents, I. L. R., 5 Mad. 239. 

A LANDLOKD, having tendered a patta at a certain rate, sued his tenants in the 
Court of the District Mnnsif to recover rent for Fasli 1289 (1879-80). The tenants 
pleaded that they were not bound to accept the patta tendered by virtue of an 
implied contract, which entitled them, without exchange of patta and muchalka, to 
hold tlm land permanently at a lighter rent. The District Munsif and, on appeal, 
the District Court decided that no implied contract had been proved by the tenants. 
The suit was dismissed on the ground that the pattff tendered was not one which 
the tenants were bound to accept under Act YITI of 1865 (Madras). The landlo’d 
then sued in the Revenue Court to compel the tenants to accept a patt4 for Fasli 
1291 (1881-82), and the tenants again put forward the same plea. Meld that the 
question whether the tenants were entitled to hold peimanently at a lighter rate 
without exchange of patti and muchalka was not res judicata by virtue of the 
decree in the former suit. — Muttukumarappa u. Arumuga, I. L. R., 7 Mad. 145. 

Certain persons, claiming by right of inheritance to 0, sued B, N, A, K, and 
others for possession of certain immoveable property, and, on appeal to the High 
Court m August 1876, their claim was decreed in full In the course of the litiga- 
tion which ended in that decree, Z purchased certain immoveable property from 
N, A, and K. Z was subsequently dispossessed of sueh property in exeetition of 
the ueQree of August 1876. ^ He thereupon sued the holders of that decree for 
pp8a(,‘SSiQn of the same, alleging that his vendors had inherited it from D, that the 
figures of the total of O’s property given in the plaint in the former suit were 
erroneous, that the property now in suit was not affected by that decree, and that 
I dispossessed of it. It appeared that there was, in fact, a 

m^ke in the total of the extent of C’s property as stated in the plaint in the 
®^^that the plaiptiiS, having purchased pendente lUe, was bound by 
me wetee of the^ High Coart against t^e persons through whom he?claiined ; 
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the claim in the former suit having been decreed in full, th^ prop(S>rty now in suit 
was then decreed to the present defendants ; and that the claim of the plaintiff to 
go behind that decree could not be entertained. — Hukm Singh v, Zanki Lai, I. L, R., 
6 All. 506. 

An ex-parte decree is not final within th^ meaning of explanation iv., s. 13 of 
the Civil Procedure Code, Act X of 1877, so long as it is open to the Court, on the 
application of the parties, to modify it. — Nilinoni Singh Deo (Plaintiff), Appellant, 
V. Hira Lall Dass (Defendant), Respondent, 8 Oal. Law Rep. 257. 

Wheub there has been a suit between an agriculturist mortgagor and his 
mortgagee for an account merely, a subsequent suit for possession on payment of 
the money declared to be due is barred under either s. 13 or s. 43 of the (/ode of 
Civil Procedure. — Bhau Bdlaji Hari Nilkanthrav, I. L. R., 7 Bom. 377. 

In 1866 S obtained a decree autho iziug him to recover certain property on 
payment of a certain sum to the mortgagee, but not declaring that S would be 
foreclosed if he did not exercise his right of redemption. Held that S was not 
debarred from bringing a suit to redeem the same property in 1881. — Sami v, Soma- 
sundram, I. L. R., 6 Mrxd. 119. 

A PIlNDU widow and her son, the then presumptive heir to property claimed 
by the widow, obtained a decree agxinst a more remote ro.versionary luur. The 
son predeceased his mother, and the person against whom the decree had been 
obtained became the next reversionary heir. Held^ in a suit for possession b3’' him, 
that the decree in the previous suit did not oj’ierate as res judicata , — Ram Chunder 
Poddar v, Hari Das Sen, I. L. R., 9 Cal. 463. 

In order to constitute the bar of res judicata it is not sufScient merely that an 
issue on the same point should have been raised in the former suit, although that 
issue may have been incidentally decided ; but it must appear that the mxtter 
referred to was alleged by one party, and either denied or admitted, expressly or 
iuipliedly, by the other. — Shama Oharan Chatterji and others (Appellants) u. Prosono 
Coomar Santikar and others (Respondents), 5 Cal. Law. Rep. 251. 

A DBORP5K obtained by A in a suit brought by him to establish a right to close a 
passage, over which an easement b3r prescription was claimed by the defendant in 
respect of hivS own house, is no bar, on the ground of res judicata,, to a suit against 
A by a third person claiming an easement siinil ir to that claimed by the defendant 
in the former suit over the same passage, and in respect of a house similarly situat- 
ed. — Kali Slinnkar Dass (Piiintilf). Appellant, v. Gopal Chunder Dutt (Defendant), 
Respondent, 6 Oal. Law Rep. 543, 

K, the purchaser of certain immoveable property in execution of a decree, sued 
for possession of the same. The suit was dismissed “ in the form in which it was 
brought,” because tlie plaintiff had not ffled with the pHint the sale-certihcate, K 
subsequently brought afresh suit. Hell that the dismissal of the former suit 
in the form it was brought ” did not amount to permission to sue again contem- 
plated by s. 373 of the Civil Procedure Code, and such dismissal must be regarded 
as a “ decision ” thereof in the sense of s. 13, expl. iii., and therefore as a bar to the 
fresh suit— Ganesh Rai v. Kalka Prasad, T. L. R., 5 All. 595. 

In 1870 two plots of laud, numbered 155 and 147, belonging to the same owner, 
were sold in execution of a decree. The purchaser of plot 165 sold it to A, who 
in 1873 sued the tenant of a portion of the land for rent In this suit A prayed 
that it might be declared that he was the owner. The tenant alleged that B, the 
purchaser of plot 147, was the owner of the land in respect of which rent was 
sought to be recovered, and B was made a party to the suit. At the hearing A did 
not appear, and the suit was dismissed for default Subsequently A sold plot 156 
to the present plaintiff, who now sued for possession. Held that the suit was not 
barred as judicata . — Gobind Chunder Addya v. Afzul Rabbani, L L. R., 9 Cal, 426. 

A LEASED lands to B, who sued 0 for possession of a certain mauza, alleging it 
to be a portion of the lands leased. A was made a defendant, and supported the 
case of the plaintiff, who obtained a decree. C appealed, making A and B respond- 
ents, when the decree was reversed, and the suit dismissed, on the ground that the 
mauza sued for was the property of 0 5 and that ruling was upheld on special appeal 
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to the High Court. Subsequently A brought a suit against 0 for the same raaoza, 
making B a defendant. Reid that the title to the manza was res judicata between 
A and 0, and that the suit would not lie. Govind Chunder Koondoo v. Taruck 
Ohunder Bose (I. L. B., 3 Cal. 146) followed.— Bissorup Gossamy -y. Gorachand 
Gossamy, I. L, B., 9 Cal. 120. 

In a suit for possession of a plot of land situate in B, the plot was claimed by 
the plaintiff as appertaining to mauza M, and by the defendant as appertaining to 
nrinza S, and each party set up a patta from the same lessor, the zamindar, in proof 
of his title. It was held that while the land known as B appertained to mauza M, 
the patta of the defendant was prior in date to that of the plaintiff, and th tt the 
defendant therefore had the superior title. A second suit for another plot of land 
situate in B was subsequently instituted by the same plaintiff, and the same title put 
forward. Held that the matter in dispute was res by the forinerp'tiit,— 
Snndhyaniuli (Defendant), x\ppo]lant, v, Devi Charan Diitt and others (Plaintiffs), 
Kespondonts, 9 Gal. Law liep. 2iG, 

An ALLOWANcrs for the maintenance of a younger member of a family was 
charged upon the inheritance to which the eldest male ineraher alone sticceecled. 
In a suit for such an allowance brought by a younger brother against the elder, who 
had succeeded their deceased father in the possession of the estate, held that an 
order made dismissing a claim for maintenance preferred by such younger brother 
against their father in his lifetime, fonn<ied on an ekrarnama, did not afford a 
defence under s.-l3 of the Code of Civil Procedure. Held, also that the brothers 
having made an agreement, fixing the allowance for maintenance at a certain sura, 
the younger brother agreeing to receive a less sum for a defined period, he eoultl 
only obtain a decree for the allowance so reduced. — Ahmad Hossein Khan -y. 
Nihal-nd-din Khan, 1. L. R., 9 Cal. 945. 

An ocoupancy tenant, who had been ejected under ss. 34 and 9S (5) of the 
North-Western Provinces Rent Act, on the ground that he had committed an act 
mentioned in those sections which rendered him liable to e]*ectnient, sued in the 
( ivil Court for a declaration of his right of occupancy and to liave the decree of 
the Revenue Court directing his ejectment declared of no effect, on the ground 
that his act was not one of those rendering him liable to ejectment, being authoriz- 
ed by local custom. Held that the question of the plaintiff’s li ibility to ejectment 
on account of the act in question, being a matter the cognizinco of which was 
limited to the Revenue Courts, and the decision of the Revenue Court auainst him 
h.iving hocomc final, the plaintiff’s suit was barred by s. 13 of the Civil Procedure 
Code. Rij Bahadur v. Birmha Singh (I. L. R., 3 Ail. 85) distinguished. — Radha 
Persail Singh y. Salik Rai, I. L. R., 5 All. 245. 

In a suit for rent and for ejectment the defendant pleaded that his tenure was 
transferable and istemmri^ and consequently protected by the Rent Law. In a former 
suit for arrears of previous years, in which the defendant pleaded that his tenure 
was '^^temrarl, the plaintiff obtained a decree for ojeetraent on non-paynmmt of rent 
within 15 days. In that case the defendant saved his tenure by payment within the 
time stated. Held that, inasmuch as the defendant might,* in the former suit in 
which the nature of the tenure vvas put in issue, have urged that bis tenure was botli 
transferable and isfemrarj\ he could not, in the present suit, be allo\v{‘d to alter his 
der'enee, and relv upon the tenure being transLcrable — Woomatara Debi r. Unno- 
poorna Dossee (2 B. L. R., P. C., 168) cited and followed. (Compare new ActX. of 
s. 13, exph ii.). — Denomoya Dabia Chaudhrain and another (Plaintiffah Apped- 
lauts, y. Anungo Moyi and others (Defendants), Respondents, 4 Gal. Law. Rep. 599, 

A, HAViNp sued B for possession of a piece of land, and obtained a decree for 
possession of a portion only, entered into an agreement, by the terms of which he 
was to take a greater part of the land than he was entitled to under the decree, 
upon the condition that he (A) should not prefer an appeal, and that, in tlm event of 
his doing so, the whole land claimed in the suit should become the property of B, 
In contravention of this agreement A appealed and obtained a decree for possession 
of the entire piece of land, whereupon B instituted a suit, claiming to have posses- 
sion of the same in terms of the agreement. Held that the agreement was valid, 
effect was practically to render the former suit inoperative ; and, fur- 
Iher, that the previous suit between the parties was no bar to B’s suit, a new cause 
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of action having arisen upon the breach of the agreement. — Jati Ra'n Taloohdar 
(Plaintiff), Appellant, Dass Ranx Kolita (Defendant), Respondent, 3 Cal. Law Rep. 
574. 

A AND B executed a docournent providing for the repayment of a loan to C. C 
subsequently sued A and B for the amount of the loan, basing the suit upon an 
alleged oral agreement by A and B to repaj^ their proportionate shares of the debt 
This suit failed, and 0 brought a fresh suit to recover the same amount on the do- 
cument executed by A and B. Held (Kernan, J., dissenting) that the matter in 
issue in the second suit was substantially different from that in issue in the first, and 
that ss. 13 and 43 of the Civil Procedure Code did not apoly. S. 13, explana- 
tion ii., did not apply, there being a separate cause of action in the second suit, 
which could not have been made a ground of attack in the first. Held that a do- 
cument which provided for the delivery of paddy in addition to a specific sum of 
money was not a “ promissory note.’* To ensure as a promissory note, an instru- 
ment must contain a promise to pay money only. Referred case 6 of 1878. — Muthii 
Chetti V. Muthan Chetti and others, 4 Ind. Jur. 567. 

An adoption having been held to be valid by the High Court on appeal from a 
Bubordinate Court, an appeal to the Privy Council was preferred, when the parties 
entered into a compromise, and the appeal was permitt(3d to he witlnlrawn. Held 
that the decree of the High Court as to the validity of the adoption became final, 
and was not affected by the compromise so as to allow the matter to be agiiin liti- 
gated between the parties or their privies. Although the decision of a Court as to 
the validity of an adoption in a suit b'^tween A and B may, in any subsequent pro- 
ceedings between A and thobo claiming under him on the one side, and B and 
those claiming under him on the other, estop the parties to such proceedings from 
again que»iioning the vali‘}ity of the adoption, yet in a suit where botli tlic contest- 
ing parties claim under B such decision will not operate as an estoppel so as to pre- 
vent the valirlitv of the udo[dion being again qsiestioned by either party to such 
suit. — Vythilhnga u. Vijayatharnmal, I. L. R., 6 Mad. 43. 

The o])ligee of a bond payable by instalments sued the obligor for four instal- 
ments, claiming with reference to the terms of such bond interest on such instal- 
ments from the date of such bond. The obligor contended in that suit that, on the 
proper cousli notion of the bond, the interest on .such instalments should be calculat- 
ed from the dates of default. The obligee obtained a decree for interest as claimed. 
The obligee subsequently again sued the obligor for four instalments, again claitning 
interest on such instalments from the date of such bond. The obligee contended 
again in the second sirt tliat iuteie'=!t should only be calculated from the dates of 
default Held that the question as to the date from which interest due on the 
defaulting instalments was exigible under the terms of such boml was res judicata* 
It is the “ matter in issue,” not the subject-matter ” of the suit, that forms the 
essential test of res judicata in s, 13 of Act X. ol ]877~Phalwan Singh (Plaintiff) 
V* Risal Singh and another (Defendants), I. L. R., 4 All. 55. 

N SHED W for a moiety of a brick-kiln, claiming by right of inheritance, and 
alleging in respect of the other moiety that it was his own property. W, in her 
defence to the suit, denied that N had any right in the kiln, and that a moiety of 
the kiln belonged to him. An issue was framed on the point whether a moiety of 
the kiln belonged to W, which the Court of first in.starice decided in N’s favour. 
N eventually obtained a decree for a moiety of tho kiln which he clainn d by right 
of inheritance. W appealed, contending, inter alt that it was not proved that a 
moiety of the kiln belonged to N. The appeal wuis decreed, and the decree of the 
Court of first instance in N’s favour was set aside. W subsequently sued N for 
the value of bricks wdiich he had wrongfully taken from the kiln. N set up as a 
defence to the suit that a moiety of the kiln belonged to him. Held that the issue 
whether a moiety of the kiln belonged to N was res judicata under s. 13, expln. i, 
of the Civil Procedure Code.— Wilaiti Begam^?. Nur Khan, L L, R., 5 All. 514 

A OBTAINED a decree against B, the widow of C, for possession of property 
mortgaged by her to A’s father, E and D, the reversionary heirs of C, intervened in 
the suit, and the decree w^as made as against them. In the schedule to the plaint, 
the mortgaged property was described as including maiiza A and 8 annas of mauza 
B, and raauza B was described as “ usli with dakhili,” that is, manza C and mauza D, 


JFBISmCTIOK OF COITETS AND EES JUBIOATA, 


28 

bnt ID thf^ body of the plaint it was described simply as manza B. After A’s death, 
T> and E commenced an action against his son E for an adjudication of their right to 
16 annas of rnanza D, and it was foimd that mauzas C and D were not usli with da- 
khili,” hut two distinct manzas, and that the former mortgaged-deed had not included 
manza D Held (afiSrming the judgment of the High Court at Calcutta) tliat in the 
first suit the Court was called upon to adjudicate upon the property as described 
in the body of the plaint and not as described in the schedule, and that the decree 
in that suit was no bar to the second suit. — Babu Het Narain Sing v, Babu Ram 
Prasad Singh and others, 4 Ind. Jur. 471. 

A Hindu sued for compensation for the loss of his daughter’s service in conse- 
quence of her abduction by the defendant, and for the costs incurred by him in pro- 
secuting the defendant criminally for such abduction. The defendant was convicted 
on such prosecution. Held that the decision of the Criminal Court did not operate 
under s. 13 of Act X. of 1877 to bar the determination in such suit of the question 
whether tlie defendant had or had not abducted the plaintiif’s daughter. Also that 
the plaintiff vA’as entitled to recover the costs of such criminal proceedings. The 
daughter in this ease was a married woman, who had been deserted by her husband, 
and at the time of her abduction was living with the plaintiff, her father. Held by 
Stuart, C.J, — That the suit by the father for compensation for the loss of his 
daughter’s services in consequence of her abduction was, under the circumstances, 
maintainable. Held by Oldfield, J — ^That a suit by a Hindu father for the loss of 
his daugliter’s services in consequence of her abduction is not maintainable. — Ram 
Lai (Defendant) «?. Tula Ram (Plaintiff), I. L. R., 4 All. 27. 

G SOLD an estate nominally to the minor son of K, but in reality to K. K 
brought a suit in his minor son’s name against N, the mortgagee of such estate, to 
redeem the same. N set up as a defence to such suit that such sale was invalid 
under Hindu law, as such estate was a share of certain undivided property of which 
he was co-sharer, and had been made without his consent. It was finally tlecided in 
that suit that such estate was a share of such undivided property and not the 
separate property of G, and that such sale was invalid, having been made without 
the consent of N, a co-sharer of such undivided property. G subsequently redeem- 
ed such estate, and, having done so, sold it a second time to K. N thereupon sued 
K to set aside such sale on the same ground as that on which he had defended the 
former suit. Held that the issue in such suit, whether such estate was a share of 
undivided property or the separate property of G, was res judicata, inasmuch as K, 
though not in name, yet in fact, was a “ party ” to the former suit in which such 
issue was raised and finally decided. — Khut Chand (Defendant) v, Narain Singh 
(Plaintiff), I. L, R., 3 All. 812. 

Explanation 5 of s. 13 of Act X. of 1877 only applies to cases where several dif- 
ferent persons claim an easement or other right under one common title, as, for instance, 
where the inhabitants of a village claim by custom a right of pasturage over the same 
tract of land or to take water from the same spring or well. Wliere therefore A, in 
defending a suit brought against him by B, to have it declared that he had a right to 
build a wall across a drain, set up a prescriptive right to use the drain, and it was de- 
cided that no such prescriptive right existed in A; and, subvscquently, G brought a suit 
against B, claiming to use the same drain as an easement, and asking for the removal 
of the wall in question in the former suit, and B set up the judgmeut in the suit 
between himself and A as a bar to the suit, held that the right claimed by C not 
being one which he and other inhabitants of the neighbourhood claimed under one 
common title, but a prospective right which he claimed individually in respect of his 
own house and premises, and depending upon the length of time he had used the right, 
was a separate claim, and that the judgment in the suit between B and A did not 
operate as a bar to his suit. — Kulishnnkar Doss v. Gopal Ohunder DntL 1. L. B*. 
6 Cal. 49. e , , 

Certain immoveable property was attached in execution of a money-decree 
nfeld by A, dated 22nd August, 1871. On 1st April, 1872, the same property was sub- 
sequently attached in execution of a decree held by B, dated 19th August, 1871, 
^icb directed the sale of the property in satisfaction of a cliarge declared tberebv, 
execution of the decree. The Munsi! directed that the 
ihe^safe Aonid be paM to B, A, who cieimed them en the grohndtha? 
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he bad first attached the property, appealed against this order. The Judge, declaring 
that A was entitled to the proceeds, reversed the Mimsif^s order. A then obtained 
an order from the Munsif, directing B to refund the money, which he did, and it was 
paid to A. B sued A to recover the money by establishment of bis prior right to 
the same, and for the cancelinent of the Judge’s order, allegingthat the same was 
made without#] urisdiction. Held (by a majority of the Full Bench) that the suit 
was one for money received by the defendant for the plaintiff’s use, and was there- 
fore governed by sch. 2, art. 60. Held (by the Division Bench) that A was not 
entitled, as the first attaching creditor, to the sale-proceeds. — Ram Kishan v. Bhawani 
Das, I. L. R., 1 All. 333 (F.B.). See also Bhawani Kuar v. Rikhi Ram, I. L R., 

2 All. 354. 

The decision of a Oourt, in order to be conclusive in another Court, must 
have been that of a Court which would have had jurisdiction to decide the question 
raised in the subsequent suit in which the decision is given in evidence as con- 
clusive. The words “ Court of competent jurisdiction,” used in s. 13 of the Code 
of Civil Procedure, include the meaning that the first Court must not have been 
precluded by the pecuniary limits of its jurisdiction from deciding the question 
raised in the other. The two Courts must exercise such concurrent jurisdiction in 
regard to the pecuniary limit of their powers that the subject-matter of the second 
suit would not have been beyond the powers of the Court which disposed of the 
prior one. The defence made to a suit on a bond for Rs. 12,000 and interest 
thereon, in a Court having no pecuniary limit of jurisdiction, was that in a prior 
suit for Rs. 1,665, balance of interest, brought in a Court with power to try suits 
not exceeding Rs. 5,000 in value, the principal sum due on that bond had been 
decided to be Rs. 4,790. Held that the issue as to the amount of principal duo on 
the bond has not been heard and finally decided by a Court of competent juris- 
diction within the meaning of s. 13. — Misir Ragho Bardial w. Sheo Baksh Singh, 
1. L. R., 9 Cal, 439. 

Pl^vintiff sued for a declaration that certain lands were his, and for possession 
of them. Defendant No. 1 claimed the ownership of the lands ; defendant No 2 
claimed to be mortgagee in possession. The decree simply dismissed the suit ; 
blit the lower Couit found, as a fact, that the ownership of the lands was in the 
plaintiff, although the plaintiff was not entitled to possession of them by reason of 
the mortgage to defendant No. 2. Defendant No. 1 now appealed on the ground 
that, although the decree itself was entirely in her favour, she would be prejudiced 
in any future proceedings if the finding of fact, as to the ownersliip of the lands, 
were left unchallenged. Held that the appeal would not lie ; for the decree is 
wiiat must be looked to to see what was conclusivelj^ decided, and there was nothing 
in the decree actually passed which the plaintiff could afterwards use as res judicata, 
in his favour ; and an appeal is not admissible on any point not having the authority 
of res judicata. An adjudication is only conclusive evidence of the facts estab- 
lished therein or properly tending thereto ; hence from a simple judgment against 
him a party cannot deduce anything in his favour as res judicata^ for nothing in 
his favour can have been an essential element of an adverse decree. — Anusuyabdi 
V, Sakharam P^ndurang, I. L. R,, 7 Bom. 464, 

N BROUGHT a suit against P for enhancement of rent. P’s defence was, firsts 
that no notice of enhancement had been given ; secondly.^ that the rent was not en- 
hanceable, as he and his predecessors in title had held it at a fi^ed rent from the 
date of the Permaneut Settlement. The suit was dismissed on the ground that no 
notice had been given ; but the Munsif stated in his judgment that he considered the 
rent enhance.ible, because he did not believe in the genuineness of the documentary 
evidence produced by P. The decree merely ordered that the suit should be dis- 
missed, the portion of the judgment as to the enhanceability of the rent not being 
embodied in the decree. P, therefore, had no right of appeal against that portion 
of the judgment. In a subsequent suit by N against P, for enhancement of rent of 
the same tenure, it was held that, on the rule laid down by the Privy Gouncil in 
Soorjeemonee Dajee r. Suddanund Mohapatter, and Krishna Behari Roy v, Bunvari 
Lall Roy, F was precluded, by the decision in the former suit, from denying that 
the rent of the tenure was enhanceable, although the decision on that point was not 
embodied in the decree. The material fimlings in each case should be embodied in 
the decree, and if they are not, it is incumbent on the parties, to avoid their being 
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bound by decisions aja’ainst which they have no right of appeal, to apply to amend 
the decree in accordance with the judgment.— Niamut Khan v, Fhadu Biildia, 

I. L. a, 6 Cal 319. 

In 1852 A acquired a plot of land (I.) by Government grant. ^ The^adjoining 
plot (II.) had in 1851 been granted by gautidari lease to D ; but in 185S another 
lease of it was granted, by a person who claimed to be the agent oFthe owner, to 
E. In 1859, B sued A for trespass on a piece of land, which he alleged to be part 
of II., but which A bad cultivated as being part of 1., and obtained judgment, 
against which A appealed to the Privy Council. Pending the appeal D sued for 
possession of II., and obtaim^d judgment against E. D faih‘d to pay his rent, and 

II. was up for sale, and sold to B, who thereupon obtained leave to be made a 

party to the appeal to the Privy Council, and filed a case in which he alleged that 
the interest of the original respondent had ceased, and that he himself was preciiui- 
ed from enforcing his rights pending the appeal. The Judicial Committee allowed 
the appeal on the giound that the disputed land belonged to F, but they stated 
that they did not adjudicate upon any question of title as between the pcrsoiiS 
interested in IL, and they made no order for payment of costs by B. B afterwartis 
sued A’s executor fui* possession of the disputed land, (reversing the judg- 

ment of the High Court at Calcutta) that B’s claim was res jmlicata by the previ- 
ous judgment of the Privy Council. A direction as to costs cannot alter the effect 
of judgment as between the parties to the action. — Belchambers, executor of Tiery, 
V. AshootObh Dlmr, 4 Ind. Jur. 527. 


So LONG as the benami system is recognised in this country, it is to be pre- 
sumed, in the absence of any evidence to the contrary, that a suit instituted by a 
benamidar has been instituted with the full authority of the beneficial owner, and 
any decision made in such suit will be as much binding upon the real owner us if 
the suit had been brought by the real owner himself. Meheroonissa Bibee d, Ilur 
Churn Bose (10 W. R. 220) ; Kallee Prosunno Bose v. Dino Nath Bose Mullick (10 
W. R., 434) ; and Sita Nath 8hah v. Nobin Chunder Ro}' (5 C. L. K, 102), discussed. 
In a suit for malikana the issue between the parties substanti.illy raises the question 
of the proprietary light to the estate in respect of which the malikana is claimed, 
and when the question of the proprietary right has been decided in a previous suit 
between the same parties a subsequent suit for malikana will be barred as resjtuli- 
cata. In s 13 of Act XiV. of 1882 the words “ in a Court of jurisdiction compe- 
tent to try such subsequent suit ” refer to the jurisdiction of the Court at the time 
the first suit is brought. Thus when the first suit is within the juribdiction of a 
Munsif, and the subsequent suit, by reason of an increase in value of the property, 
is beyond his jurisdiction, such subsequent suit would nevertheless be barred, inas- 
much as, if the subsequent suit had been brought at the time when tlie first suit was 
brought, the Munsif would have been competent to try it. — Gopi Nath Chobey v, 
Bhugwat Persliad, I. L. R., 10 Cal. 697. 


The plaintiff, a member of a Malabar Narablidri family, sued for certain land, 
claiming it as the property of his family, the Vadasheri illain. He bad been 
dispossessed by the defendants, under a decree declaring their title to the land 
against the plaintiff’s elder brother, who claimed it on behalf of the Vadasken 
illam. ffeld that the plaintiff was not estopped by the former decree from 
recovering the land. JPei' Innes, J, — The question whether a decree obtained 
against the Karnavan of a Nayar tarwad or of a Namhiidri illam in Malabar is 
binding on the family is purely one of procedure. The dkitim in Yaranakot 
Mrayanaii Namburi v. Yaranakot Narayanan Namburi (L L. R., 2 Mad. 028) that 
in the absence of fraud or collusion a decree against the Karnavan, as such, is 
binding on the Anaudravans of the tarwad, is not warranted by any provision of 
the Code of Civil Procedure. Every member of the tarwad is entitled to he made 
a party, or to have notice under s. 30 of the Code of Civil Procedure, in any suit, 

tarwad property. Explanation 5 of s. 13 of 
the Code of Civil Procedure does not refer to hond-Jide defences, but to hond-fide 
claims, and does not make a decree binding on a person not a party to it, where the 
actuarl deiendaut was jointly interested with sneh person in the subject-matter of 
defended the suit bond fide. Hazir Ghazi r. Sonamonee Dassee (1. U B., 
6 SI) approved.— Vasudeva v. N4r4yana, 1. L. E., 6 Mad. 121. 
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Is December, 1878, H, a Hindii widow, in posyeasion, by way of maintenance, 
a certain estate, of winch R owned one-third, and P, B, and S, one-third jointly, 
made a gift thereof to N. H died in Jannaiy, 1879. In Fehrniry, 1879, R and F, 

B and S, joined in siting N for a declaration of their proprietary ri r^t to two-thirds of 
the estate and to ha\m the deed of gift set aside. The (lourt trying this suit treated 
it as one for a mere declaration, of right, and dismissed it, with reference to the pro- 
visions of s. 42 of the Specitic Relief Act, 1877, on the ground that the plaintilfs had 
omitted to sue for possession, although they were not in possession, and were able to 
sue for it. In November, 1879, R and P, B and S, again joined in suing N. In this 
suit they claimed possession of two-thirds of the estate, and to have the deed of gift 
set aside. Held by the Pull Bench (reversing the judgment of Pearson, J., and 
affirming that of Oldfield. J.) that the decision in tlie hrst suit was no bar to the 
determination in the second suit of the question as to the validity of the deed of gift. 
Per Stuart, C.J., and Straight and Oldfield, JJ,, that the causes of action in the two 
suits being dijBferent, the second suit was not barred by the prvisions of s, 48 of the 
Civil Procedure Code. Per Tyrrell, J., that the plaiutiffs being entitled to only one 
remedy in the former suit, the provisions of s. 43 were not applicable to the second 
suit. Held by the Pull Bench that there was no misjoinder of plaiutiifs in the second 
suit. S. A. No. 1050 of 1879 (decided the I2th May, 1880, uot reported) distin- 
guished. — Ram Sewak Singh and others v. Nakched Singh, I. L. R., 4 All. 2G1. 

The erroneous decision by a competant tribimil of a qmstion of law directly 
or substantially in issue between the parties to a suit does not pi event a Court from 
deciding the same question, arising between the same parties in a subsequent suit^ 
according to law. Persons of whatever sect are at lii>erty to erect buildings, and 
therein conduct public worship on their own laud, provided they neither invade the 
right of property enjoyed by their neighbours, nor cause a public nuisance ; and are 
also entitled to conduct religious proces&iuns through public streets, so that they do- 
not interfere with the ordinary luseof such streets by the public, and subject to such 
directions as the Magistrate may lawfully give to prevent obstruction of the thorough- 
fare or breaches of the public peace. In a suit in 1850 between the Tenkalais and 
Vadakalais, rival religious sects, represented by the plaintilfs and def endants respect- 
ively, the Vadakalais, having endeavoured to open a temple for public worship in a 
certain public street, were, the decree of the Sadr Court, prohibited from erecting 
a temple or instituting public worship on the spot of ground objected to hy the 
Tenkalais, and which lay within the range of the Tenkalais temple, i.e.^ within the 
usual range of the processions conducted in connection with the temple worship. In 
1879 the Vadakalais opened a temple for public worship on another site, their 
private property, in the same street. Held that a decree of the Sadr Court in the 
former suit was no bar to the action of the Vadakalais. — Paitlrisaradi Ayyangar 
and other (Plaintiffs). Appellants, u. Ghinnakrishna Ayyangar and others (Defend- 
ants), Respondents, I. L. R., 5 Mad. 304. 

The plaintiff, mortgagee in possession of certain property, applied for the removal 
of an attachment placed on it by the defendant in execution of a decree against a third 
party. In default of payment of court-fees by the defendant the attachment was 
removed, but, in ignorance of this fact, the plaintiff’s applicatiuu was proceeded with^ 
and ultimately rejected. The plaintiff then brought a suit for a declaration of his 
right, but it was dismissed, on the ground that the attachment has already beeo 
removed. Subsequently the defendant placed a second attachment on the property^ 
which the plaintiff again applied to remove. The defendant contended that the 
plaintiff’s application was barred by the proceeding on the first attachment. Held 
that the decision on the plaintiff’s first application having no object existing oo which 
to operate, the attachment h.iving then been removed, it could not properly be regarded 
as reejudicata at all, since no one was seriously intei'ested in having’ it decided in a 
different way ; and that, supposing submission to that decisian on the part of the 
plaintiff for a certain time could have given it a final effect, there had, as a matter of 
’fact, been no such submission, the plaintiff having done all that was incumbent on 
him to get the summary inquiry and orders replaced by a formal trial and judgment ; 
and that there was nothing, therefore, in these proceedings disentitling the defendant 
to oppose the second attachment. Held also that the second attachment, after the 
first has been removed, %vus a new and distinct act, giving rise to a new cause of 
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action, or complaiot, to the plaintiff, on which, in any case, he was entitled to a 
fresh enquiry and decision. — Kashinath Morsbeth v. Ramchandra G-opinath, I. Ii. R.^ 
7 Bom. 408. 

B, WHO held a decree for money against I, caused certain property to be attphed 
in execution of such decree as the property of his judgment-debtor. M, the wife of 
I, objected to such attachment, claiming such property as her own. Her objection was 
disallowed, and she consequently brought a suit against B to establish her right to 
such property. She died while that suit was pending, leaving by will such property 
to her sons. That suit proceeded in the names of her sons, who claimed such property 
under such will The lower Courts only decided in that suit that such property 
belonged to M. and not to I, and it was therefore not liable to be sold in execution of 
B’s decree against the latter. They did not consider the question whether M’s sons 
were entitled to such property under the mother’s will. In second appeal in that suit 
B contendied that I, as an heir to M, was entitled to a fourth share of such property, 
and such share was liable to be sold in execution of such decree. M’s sons did nut 
contend before the High Court that they were entitled to the whole of such property 
under their mother’s will to the exclusion of 1. The High Court allowed B’s conten- 
tion. B brought a fourth share of such property to sale in execution of his decree, 
and purchased it himself. Thereupon M’s sons sued him for such share, claiming it 
under their mother’s will. Held that their mother’s will was a matter which should 
have been made a ground of defence by M’s sons in the course of the trial of the 
second appeal in the former suit between them and B, and that, not having been so 
made, it was res judicata in the sense of s. 13, explanation ii., Act X. of 1877. — 
Sultan Ahmad and others (Plaintiffs) Maula Baksh (Defendant), I. L. B., 4 
AIL 21, 

A Stjbokdxnate Judge, to whom an appeal is transferred under the Bengal 
Civil Couits Act (VI. of 1871), has not the power to dispose of it in the manner 
^provided by ss. 206, 207, and 208 of the N. W. P. Rent Act, 1881 : the District 
-Judge alone has the power to dispose of appeals in that manner. Ram Prasad u. 
Bai Kish( n (1. L. R , 6 All. 36) followed. The plaintiffs, •who claimed to be ten- 
'^ants of certain land under a lease from the zamindar, alleging that the defendant 
was their hub-tenant, under s. 36 of the N. W. P. Rent Act, 1881, caused a notice 
'of ejectment to be served upon th., latter under the provisions of that Act. The 
defendant did not make an application under that Act contesting bis liability to be 
ejected, and the plaintiffs applied under ss. 40 and 95 (/) of that Act for assistance 
to eject him. The Revenue Court trying this application rejected it on the ground 
that the defendant was not a sub-tenant of the plaintiffs, but a co-sharer in their 
tenancy. The plaintiffs thereupon sued the defendant in the Civil C’ourt for a de- 
claration that the latter was not a partner with them in the lease, and for possession 
of the land by his ejectment therefrom. Held that the relief sought in the suit by 
the plaintiffs was not one which a Revenue Court could give under any of the 
clauses of s, 95 of the Rent Act, which presupposes an admitted relation of land- 
holder and tenant ; and therefore the determination by the Revenue Court of the 
plaintiff’s application for ejectment of the defendant was not the decision of a 
Court competent to try the suit, and was no bar to its maintenance in a Civil Court, 
within the principle of s. 13 of the Civil Procedure Code. — Lodhi Singh v. Ishri 
Singh, I. L. R., 6 All. 295. 

The plaintiff sued to recover possession of certain houses and grounds as belong- 
ing to his zamindari, setting forth that the premises in question had been occupied by 
’his paternal grandmother, on whose death the defendants bad taken wrongful pos- 
’ session. The defendants claimed to be legally entitled to the premises in question, 
and contended that the plaintiff’s suit was barred under this section by reason that 
the plaintiff had already, during his grandmother’s lifetime, brought a suit against 
*her and the defendant’s father, as a co-defendant, to establish his right to the same 
premises, which suit has been dismissed. The defendants also pleaded limitation. 
Tt appeared that in the former suit the relief sought by the plaintiff was substantially 
jto restrain his grandmother from acts of waste in alienating property which had be- 
deceased husband by assigning it to her co-defendant ; but that, da 
bow cJiimed, although it was mentioned in the plaint, no 
clmige b4d be4n made that she had i^sighed it, dr intended to UOTgu it, to i»r 
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co-defendant, nor any allegation to show that the co-defendant bad any interest in it. 
Held, reversing the decisions of the lower Courts, that, under the circumstances, 
the decision in the former suit was not a decision in a suit between the same parties 
or parties under wbom they claimed, and that the cause of action in the present suit 
was not determined in the former suit. Held also that the defendant's pk-a of 
limitation could not be determined without a finding as to whether the plaintiff’s 
grandmother, who died within the period of limitation, had held the premises with 
the plaintiff’s leave, or as a trespasser. — Zaraindar of Pittapuram v. Proprietors of 
Kolanka, I. L. R., 2 Mad. 23. 

Certain immoveable property was mortgaged to R, and then sold to JT. It was 
then brougljt to sale in execution of a decree against N, and was purchased by H. 
The balance of the sale-proceeds, after satisfaction of that decree, was paid to N. 
Under the terms of the mortgage to R, interest on the principal amount was payable 
annually, and its payment was charged on the property as well as the payment of 
the principal amount. The mortgagors having failed to pay the interest annually, R 
in 1875 sued them and N and II to recover the interest due. It was decided in that 
suit that N wnih primarily and personally liable for the interest then due on the 
mortgage, as he had received the sale-proceeds of the property, and that the pro- 
perty’’ was only liable in case he failed to satisfy the claim. N subsequently paid 
into Court the sale-proceeds he had received, and R was paid the same. In 1878 
B again sued the same persons for interest, and again N was declared primarily and 
personally liable, on the ground that he had not at once made over the sale-proceeds 
to R. In 1880 R sued the same persons to recover the principal amount and interest 
due on the mortgage by the sale of the mortgaged property. Held that, whatever 
might have been the rights and relations of the parties, so long as any portion of the 
sale-proceeds remained with N, their position towards him assumed an entirely 
different character when once he had discharged himself of those moneys, and tvith 
this change in the situation the decidendi'' of the suits of 1875 and 1878 no 

longer existed, and therefore the decisions in those suits dhl not preclude B from 
bringing a suit to recover the principal and interest due on his mortgage from the 
mortgaged property, — Ratan Rai v. Hanunian Das, I. L. R., 6 All. 118. 

H, THE proprietor of one-third share of a certain undivided estate, made a gift* 
of such share to P. He subsequently, in February, 1875, gave a mo tgage of such 
share, in his capacity as P’s guardian, to N and S, the two other co-sharers of such 
estate. In March, 1878, P, having attained his age of najority, brought a suit, as a 
co-sharer of such estate, under such gift, against N and S for possession of certain land 
appertaining to such estate, on the ground that they were using such Lind as if they 
were the sole proprietors thereof. The lower Appellate Court, observing that such 
land was the property of the three co-sbarers, that the mortgage of P’s rights to N 
and S did not affect those rights as such, and that N and S were not justified in using 
such land, as they were the exclusive proprietors thereof, gave P a decree for 
po<5session of one-third share of such land. N and S appealed to the High Court on 
the ground that P should not have been awarded possession, as they were in 
possession of such land as mortgagees. The High Court remanded the case for the 
determination of the issue thus raised by N and S ; and the lower Appellate Court 
found that H and S were in possession of P’s share of such estate as mortgagees 
under the mortgage made by H above referred to, and of such land as such. P did 
not take any olijection to this finding ; and it was adopted by the High Court, and 
embodied in its final decree. In October, 1879, P sued N for possession of his share 
in such estate, claiming under the gift from H, and alleging that the mortgage of 
such share by H to N was invalid. Held that, inasmuch as such mortgage was 
matter substantially in issue in the former suit, the matter in issue in the second suit 
was res judicata under explanations i. and ii., s. IS of Act X of 1877. — Hirman 
Singh (Defendant) o, Phulman Singh (Plaintiff), I. L. R., 4 AIL 85. 

In 1864 the obligee of an instalment-bond, in which certain immoveable property 
was hypothecated as collateral security for the payment of the instalment’, brought 
a suit upon such bond ^‘against Z tmd A (the obligors) and the property hypothe- 
cated^ in the bond, defendants,” claiming to recover instalments which were due and 
unpaid, and a decLiration of his right to recover instalments which were not due as 
|hey fell due. He obtained a decree in such suit for “ the amount claimed” against 
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the two defendants.” It was also provided in such decree that, “ until the satis- 
faction of the entire amount of the bond, the plaintiff can realize the nmonnt of 
each instalment by executing’ this decree.” The obligee applied in execution of such 
decree to recover, by the sale of such property, which had passed into the hands of 
third parties after the passing of such decree, instalments which had become due 
after the passing of such decree and had not been paid. Such execution having been 
refused on tlie ground that such decree was a money-decree, the obligee brought a 
second suit upon such bond to recover such instalments by the enforcement of the lien 
ther* in created on such property. Held that, although the enforcement of such lien 
was claimed in the ft^rmer suit, yet, inasmuch as it was very questionable wdietlier 
the Court was competent to grant the second relief claimed in that sni|, a de- 
claration of right to recover instalments which were not due in execution of a decree 
for instalments which were due, and the claim in the second suit was not the same 
as tliat in the former suit, the plaintiff asking for instalments said to be actually due, 
and not for a declaratory decree for instalments not due, the second suit was not 
barred by s. 13 of Act X. of 1877. — Umrao Lai and another (Defendants) v. Behari 
Sing and another (Plaintiffs), 1. L. R., 3 All. 297. 

M SUED R in the Court of the Munsif for a bond, alleging that he had satisfied 
the bond-debt, and for a certain sum which he alleged had been paid by him to R in 
excess of the bond-debt. On the 24th November, 1875, the Mnnsif, having taken 
an account, and found that Rs. 188-7-4 of the bond-debt were still due, made a decree 
dismissing the suit. R appealed to the Subordinate Judge, who, on tlie J6th Sep- 
tember. 1876, finding that Rs. 520-2-2 of the bond-debt svere still due, affirmed the 
Munsif’s decree. M appealed to the High Court on the ground that an appeal by 
R did not lie to the Snbt)r(linate Judge, as R was not aggrieved by the Munsif’s 
decree. The Division Bench befoie which the appeal came, on the 10th August, 
1877, holding tliat R was not competent to appeal to the Subordinate Judge, set aside 
the proceedings of the Subordiuare Judge. In deciding the case the Division Bench 
made certain observations to the effect tliat the account between the parties was not 
finally settled, but might betaken again in a fresh suit. In November, 1877, M 
instituted a fresli suit against R to recover the bond on payment of Rs. 188-7-4, the 
sum found by the iVLmsif in the former suit to be due by him to R. Held on the 
question whether the finding of the Munsif in the former suit was final and conclu- 
sive betw’een the parties, or the account might be again taken, that that finding 
being a finding on a matter directly and substantially in issue in the former suit, 
which was heard and finally decided by the Munsif, was final and conclubive between 
the parties, and the account could not be again taken. Held also tint the observa- 
tions of the Divisiou Bench in the formi-'r suit were mere obiter which did 

not bind the Courts disposing of the fresh suit. — Moimn Lall (Plaintiff) -u. Ram 
Dayal and another (Defendants), I. L. R., 2 All. 843. 

The jurisdiction of a Small Cause Court is not ousted in a suit for damages for 
carrying away the produce of certain land when the defend iiit sots up title to the laud 
in answ'er to the claim. S. 586 of the Code of Civil Procedure preelu les a heeond 
appeal in a suit for damages under Rs 500, although the suit his been instituted in 
the District JMimhif’s Court and not in a Court of Small Causes, and although a ques- 
tion of title has been raised by the defendant and decided. Pc/’ Turner, C.J. — When 
a suit is brought in a form in which it is cogniz ible by a Small Caiuse Court under Act 
XL of 1865, the Court cannot decline jurisdiction if it appears that ineidentully a 
question of title is raised which it has not jurisdiction to determine fur any other 
purpose than the decision of the suit before it. Under such circumstanees the Court 
may, however, properly grant a reasonable adjouinmcnt th.it the question may l»e liti- 
gated and determined by the proper trihunal. Per Muttn^funi Ayyar, J. — The ques- 
tion, wdiat is a suit of the n.ature cognizable in Courts of Small bauHCvS within the 
meaning of s. 586 of the Civil Procedure Code, has reference to the mode of adjudi- 
cation, autl not|to the/o3ww/ and the fact that the suit is instituted in the District 
Munsif’s Court, and not in a Court of summary jarisdiction, makes no difference for 
the purposes of that section. If the matter adjudicated on in a suit is only iocideot- 
ally in issue or cognizable, the adjudication is final, 'whethfi* by a Court of concurrent 
or limited jurisdiction, only forthe pupose and object of that suit. Per Inoes, J,-— 
The decree of a Small Cause Court in a case where a question of title is raised inci- 
uentaily is no bar to a suit upon the title under s. 13, expL 2, of the Civil Frocednro 
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Code, because the Small Cause Court is not competent to pass a decree upon the 
title. — Manappa Mudali (Plaintiff), Appellant, v. S. T, McCarthy (First Defendant), 
Respondent, I. L, R., 3 Mad. 192. 

In 1856, V, a member of an undivided Hindu family, sued the defendants, and 
obtained a decree for the redemption of certain immoveable property, but the decree 
was never executed. At the d.ite of that suit, V was the manager of the family, 
consisting of himself and the plaintiff N, who was then a minor. The decree did not 
provide, for the foreclosure of the mortgage in the event of V failing to redeem. In 
1878, N brought another suit to redeem the same property. Tlie lower Court held 
that as the former decree did not direct foreclosure, the relation of mortgagor and 
mortgagee continued between the parties, and that the plaintiff’s suit was not barred 
by the former decree. The defendants appealed. Held (Pinhey, J., dinsenfimte), 
reversing the decree of the lower Court, that the plaintiff’s suit was barred. A 
decree for redemption on the default of the decree-holder to pay the tnony ideclared 
to be due within the time fixed by thefdecree, or, if none be fixed, within the time 
allowed by the law for the execution of the decree, operates as a jndgnient of fore- 
closure, and debars the mortgagor from afterwards bringing a second suit to redeem 
the same property. A Hindu family is regarded as a corporation whose interests are 
necessarily centred in the manager, the presumption being that the maunger is acting 
for the famil}^, unless the contrary is shown. Before the introduction of the Civil 
Procedure (''ode this was so equally' with regard to litigation as to other transactions, 
and it was not obligatory, or even customary, for a Hindu manager to set forth 
that he sued in a representative character (as now required by the Cotie, s. 50), or to 
add the co-owners as parties to the suit (as requiied by English law). V’s ssuit, 
therefore, being brouglit in 1856, ami no fraud or collusion being alleged, bound tlie 
present plaintiff, though then a minor, and he could not now bring a second suit 
on the same cause of action. — Gan Savant Bal Savant v, Karayan Dhond Savant, 
I. L. R., 7 Bom. 467. 

R, ON TiiK SOtli December, 1870, obtained an ex-parte decree against D, in execu- 
tion of which he attached properties X and Y on the 4th Januiry, 1871. D applied 
for a re-hearing, which was granted ; and on the 30th of December, 1871, a decree 
was again passed against D, in execution of which the same pioperties were attached 
on the 9tb of August, 1872, and purchased at the execution-sale on the 1st August, 
1874, by R. On the 14th February, 1871, D had executed a solelmama and mort- 
gage in favour of G, pledging among other properties X and Y ns security for a loan 
made to him by G. D having made default in payment, G obtained a decree against 
him in terms of the solehnama on llic 28th February, 1871. Subot qoently, D 
granted another mortgage of the same properties in favour of G. G sold his d(‘cree 
and mortgage to the pLuntitf, who in ex- cuiion oi the decree attaclu-'d pioperties X 
and y. In these execntion-prot'tedings R hiought ioiwaid the fact of bis puicdiase 
of the same properties in August, 1874, and his claim was allowed, and the properties 
X and Y released from attachment on the 4th M irch, 1876. The plaintiffs had, on 
the 8th March, 1872, obFiiued a moitgage from I>, on whiidi they had obtained a 
decree on the 28th Scpt'unber, 1874, in execution of which they had attached X and 
Y ; but on R claiming them under his purchase in August, 1874, an order was made 
on the 10th April, 1875, releasing X and Y from attachment ; and in a suit hy the 
plaintiff to set aside that order, they failed as to pioperties X and Y, on the ground 
that those properties w^ere not included in the mortgage of March, 1872. In a sub- 
sequent suit brought by the plaintiffs against K and D, to set aside the order of the 
4th March, 1876, and to have X and Y declared liable to be sold under the decree of 
the 28th February, 1871, held that the suit wuis not barred under s. 2 of Act 
VlILof 1859 by the decree in the previous suit, nor was it barred b}’' a. 7 of 
the same Act. Held also that the purchase by R in August, 1874, was subject to 
the mortgage to G of the 14th February, 1871. — Radha Nath Knndu (Defendant) v. 
Laud Mortgage Bank of India, Limited, and others (Plaintiffs), I. L. R., 6 Cal. 559. 

The decision by a competent Court, that an application for the execution of a 
decree is barred by limitation, has the effect of res judicata ^ and although such 
decision may be erroneous, yet so long as it remains uiireversed in appeal it is valid 
and binding, and the question cannot be re-opened. A decision, that an application 
for execution is not time-barred, has a similar effect. On the I5th April, 1868, the 
plaintiff applied for the execution of a decree held by him against the defendant, 
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and certain houses were thereupon attached. In April, 1869, the attachment wm 
raised on the intervention of a third person. The plaintiff then brought a suit to 
establish his right to attach the houses, and obtained a decree on the 28th February, 
1871. An appeal was made, and the suit was finally decided in the plaintiff’s favour 
in April, 1873. After the plaintiff had obtained his original decree, and while tiie 
appeal was pending, he applied for the sale of the houses in execution on the 3i)th 
]!?overaber, 1871, and subsequently made three other applications within three ypars 
of each other, the last of which was dated the SOtli Octohcu*, 1876. The Court 
rejected this application on the 28th November, 1876, on the ground that the oxecu- 
tion of the decree was barred, as more than three years had elapsed bctW(*en the first 
and second applications (i.e., the applications of the 15th April, 1868, and 30ih 
November, 1871). The plaintiff appealed against the order ; but his appeal was 
rejected, because he had failed to produce with it a copy of the order appealed 
against. The plaintiff took no further steps in that proceeding, but made a fresh 
application for execution on the 10th August, 1878. The Subordinate Judge rejected 
it, on the ground that the execution was birred, the matter being res Jadimia, In 
appeal, the District Judge reversed that order, and allowed execution. On appeal 
to the High Court, held on the authority of Mungul Pershad Dichii v. Grija Kant 
Lahiri Chowdry (L. R. 8 Ind. Ap. 123) that the rules of resjtidieata applied, and 
that the application of the 30th November, 1871, was time-barred, and, ^/or/iori, 
every subsequent application was barred. Semble . — A proceeding in execution is a 
proceeding which terminates in a decree as defined by -s. 244 of tlie Civil Pro- 
cedure Code (Act X. of 1877), and is, therefore, a suit within the meaning of the 
Code.— Manjunath Badr^bhat (Original Defendant), Appellant, v. Vonkatesh Govind 
Shaiibhog (Oiiginal Plaintiff), Respondent, I. L. R., 6 Bom. 54. 

The three defendants, G, R, and K, and their brother the grandfather of the 
plaintiff, were members of one family, possessing uriiiivideil ancestral property 
consisting of the villages of B, P, and S, the two former being situated in the 
Poona Zilla, and the latter in the Satara Zilla. In 1866 the three defendants (each 
in a separate suit) sued M in the Poona Courts for partition of the villages of B 
and P. They in their plaints alluded to the village of S, stating that it wis their 
own, and not subject to partition. M in his answer contented himself with denying 
the right to partition of the villages of B and P, and made no claim, in the alter- 
native, to a share in the ownership of S. The plaintiff, the grandson of M, now 
sued the defendants in the Satara Courts for partition of the village of S,^ con- 
tending that he was not precluded from so doing by the former proceedings in the 
Poona Courts. Seld that the plaintiff’s claimed was res Judicata^ and th.at his suit 
was concluded unler the provisions of the Civil Procedure Code (Act X. of 1877), 
8. 13, explns. i. and ii. A member of an undivided family, suing his co-parceners 
for partition of family property, is bound to bring into hotchpot any undivided 
property in his own possession, in order that there may be a complete and final 
partition, and cannot claim to withhold any such property on the ground tint it is 
situated within another jurisdiction. That being so, the plaintiff’s grandfather M 
having neglected in the previous suit to make the exception of the village of S a 
ground of defence, the judgment which followed involved the decision of every 
claim of title upon the cause of action, and must be taken between the parties as 
amounting to a positive adjudication of all such claims, including the claim to the 
village of S. No doubt, the rule that every partition-suit shall embrace all the 
joint family property has been held to be subject to certain qualifications, as, for 
instance, where different portions of it lie in different jurisdictions, or wliere a 
portion is not available for actual partition as being in the poss(‘asi(m of a mort- 
gagee ; but there is no authority for the proposition that a member, who sues for 
partition of property in the bands of the defendants, can refuse to bring into 
hotchpot any undivided property held by himself, on the ground that it is situated 
within another jurisdiction. Snbba Rau v. Rama Ran (3 Mad. H, 0. Rep. 376) 
referred to and distinguished. — Hari Naray^n Brahme v. Ganpatrav Diji, 1. L. 

7 Bom. 272. 

L WAS the owner of a four-anna share in a village. On the 1st March, 1880^ 
his childless widow E, and his nephew B, who had separated from his two brothers, 
ftnd Mved for some years with both L and H, sold to S one-tliird of the four-anna 
The brothers of B sued the vendors and the vendee to enfoyoe a right <^£ 
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pfe-emption, alleging that they, as well as B, had acquired and entered into exclu- 
sive possession of the etsate of L as his heirs. In the second appeal in this suit 
the High Court held that, as it was proved that the four-anna share was L’s separate 
estate, and E had succeeded to it, and was in po-^sevssion of it, and thus the plaintiffs 
had not established a title to, or acquired possession of, any part of the share, the 
plaintiffs were not in a position to assert a preferential claim to purchase the pro- 
perty in dispute. The plaintiffs also pleaded that the question of the right and 
title asserted by them as the actual heirs of L should have been tried and defer- 
mined in the suit ; but the High Court rejected this plea on the ground that the 
suit had been based merely on the allegation of de facto possession, and that their 
claim was to obtain by purchase one-third share only, and not for any remedy in 
respect of their right to possession by inheritance of the entire four-anna estate. 
Subsequently to this decision, the same plaintiffs, alleging equal rights with B as 
reversionary heirs of L, sued the same defendants for a declaration of the incom- 
petence of R, the widow, to alienate the property, and that the sale-deed might be 
declared, as against them, null and of no effect. The cause of action was stated 
to be the exeention, on the 1st March, 1880^ of the deed of sale. Weld that the 
plea of res judicata failed. The matter now substantially in issue between the 
parties, the presumptive title of the plaintiffs to possession of the property, 

had not been “ heard and finally decided ” in the sense of s. 13 of the Civil Ih'oce- 
dure Code. Such title was not “alleged and denied ” by the parties in that suit, 
within explanation i, s. 13. It was not matter which “ might and ought to have 
been made the ground of attack in the former suit, within explanation ii. The law 
does not require a plaintiff at once to assert all his titles to property, or to be 
thereafter estopped from advancing them. A plaintiff may, with the leave of the 
Court (s. 44, Civil Procedure Code), join causes of action ; but he is nowhere com- 
pelled to do so. The cause of action in the second suit, although the date of its 
accrual was the same, was separate and distinct from the cause of action asserted 
in the previous suit. — Sheo Ratan Singh u. Sheosahai Misr, I. L. R,, 6 All. 358. 

A HiNBtr of the Southern Maratha country, having two sons undivided from 
him, died in 1871, leaving a will disposing of ancestral estate substantially in favour 
of his second son, excluding the elder, who claimed his share in this suit. In 1861, 
a suit brought by this elder son against his father and brother to obtain a declaration 
of his right to a partition of the ancestral estate was dismissed, on the ground that 
he had no right in his father’s lifetime to compel a partition of moveables ;,and that 
as to the immoveables the claim failed, because the}^ were situate beyond the jtiris- 
diction of the Court. Held^ first, that this suit was not barred under Act VIII. 
of 1859, 8. 2 ; the proceeding of 1861 not having amounted to an adjudication 
between the brothers as to their rights in the estate arising on their father’s death. 
Secondly, that the suit was not barred under the Limitation Act, XIV. of 1859, 
s. 1, cl. 13 As to the immoveables, setting aside the fact that the plaintiff 
had remained in possession of one of the houses of the family, which had been 
treated by the father as continuing to he part of the joint property, the decision of 
1861, based as to the immoveables on the absence of jurisdiction to declare partition 
of them, caused this part of the claim to fall under the provisions of Act XIV, of 
1859, s. 14. As to the immoveables, assuming that they could, on the question 
of limitation, be treated as distinct from the moveables, and that no payment 
had been made within twelve years before this suit by the ancestral banking firm to 
the plaintiff, the adjudication of 1861, whether in law correct or incorrect, bad been 
that the elder son could not assert his rights in the moveables until his father’s 
death. The defendant in this suit, who had taken the benefit of that judgment, 
could not now insist that it did not suspend the running of limitation on the ground 
that his brothers might have appealed from it if erroneous. So far, also, as the 
father’s interest was concerned, the succession only opened on his death. Thirdly, 
it having been contended that as a father and bis sons were during his life co- 
parceners in the family estate, one of such co- parceners being able, according to the 
decision of the Courts, by act inter vivos^ to make an alienation of his undivided 
'‘‘shares binding on the others, it followed that the father might dispose by will of his 
'one-thii*d share. Held that under the Mitakshara law, as received in Bombay, the 
’father could not dispose of his one-third share by will. The doctrine of the aliena- 
bility by a co-pfitroener of his undivided share, without the consent of his co-sbarers, 
$ 
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should not be extended, in the above manner, beyond the decided ca^^es. The Bom- 
bay Court had ruled that a co-parceie.r could not, without his co sharers’ consent, 
either give or devise his share, and that the alienation must be for value. The 
Madras Court bad ruled that although a co-parcener could -ilicnate his share by gift, 
that right was itself founded on the right to partition, and died with the co-parcener, 
the title of other co-sharers vesting in them by survivorship at the moment of 
his death. Without a decision as to whitdi of these conflicting views, in regard to 
alienation by gift, was correct, the principles upon wh ch the Madras Court had 
decided against the power of alienation by will were held to be sound and sudicient 
to support tliat d('cision. — Laahman Dada Naik (Original Defendant), Appellant v. 
Bamchander Dada Naik (Original PlairititI), Respondent, I. L. R., 5 Bom. 4S. 
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India. 


14. No foreign judgment shall operate m 
a bar to a suit lu British India — 


(a) if it has not been given on the merits of the case: 

(b) if it appears on the fuce of the proceedings to be founded on 
an incorrect view of international law or of atty law iu force in Britislr 
India : 

(c) if it is, ill the opinion of the Court before which it is produced^ 
contrary to natural justice : 

(d) if it has been obtained by fraud : 

(e) if it sustains a claim founded on a breach of any law in force 
in Biitibli India. 


A SUIT upon a foreign judgment is not cognizable by a Court of Small Causes 
established under Act XI. of 1865. — Krislman v. Pilo, 1. L. R., 6 Mad. 191. 

The judgment of a foreign Court, obtained on a decree of a Court in British 
India, is no bar to the execution of the original decree. — Pakarudeen Mahomed 
Assan v. The OfBcial Trustee of Bengal, I. L. R., 7 Cal. 82. 

Ah ex-parte judgment of a French Court against a native of British India, not 
residing iu French territory, upon a cause of action which arose in British India, 
imposes no dutv on the defendant to pay the amount decreed so as to bar a suit in 
British India. — Hinde and Co. v. Ponnath Bray an and others, L L. R., 4 Mad. 359. 

K SUED 0, who resided in British India, upon a bond executed by C in favour of 
K within the territory of P, a Native State, and obtained a decree. Having obtained 
satisfaction in pait, K sued 0 upon the judgment of the Court of P in a British 
Indian Court at T. Held, reversing the decrees of the Lower Courts, that the 
Court at P had jurisdiction, and that K couhl sue upon the jmlgmont of that Court 
in the Court at T. — Kaliyugam v. Ghokalinga, I. L. R., 7 Mad. 105. 


CHAPTER II. 

Of the Place of Suing. 

g 0 Q Court in which suic to be 15. Every suit shall be instituted in the 

’ instituted. of tiie lowest grade competent to try it. 

For the purpose of determining the question of jurisdiction the valuation of 
a suit should be cornpjited according to the market-value of the stibject-nmtter of 
the suit, and not acconling to the spociil rules application to valuation fixed in Act 
VIL of 1870. — Kalubiti Bhiwaji v. Vishram Mawaji, I. L. R., 1 Bom. 54B. 

The valuation of suits, for the purpose of jurisdiction, is perfectly distinol 
from their valuation for the fiscal purpose of court-fees* Therefore Court-fee» 
Acts, wdiich are fiscal enactments, are not to be resorted to for construing enact- 
ni^nts which fix the valuation of suits for the purpose of determining jurisdiction. — 
Efeyachand Nemcliand v, Hemchand Dharainchand, I. L. R., 4 Boro. 515 (F. B,)» 
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WiiffiRK a pei*Bon has preferred a claim to property attached in exeoiitioa of a 
decree on the ground that such property is not liable to snch attacliinent. and an 
oricr is passed against him, and he sues to establish his right to such property, 
held that the value of the subject-tnatter in dispute in such s lit, for the purposes 
of jurisdiction, will be tbe amount of such decree. — Gulzaree Lai v. Jadaiin Rai, 

L L. R., 2 All. 799. 

Section 6 of Act VIIL of 1859 (corresponding with s. 15 of Act X. of 1877), 
which provides that “every suit shall be instituted in tiie Oourt of the lowest grad^ 
competent to try it,” does not alfeot the juris liction of a Bubo, iiuaie. Jmlge to try 
a suit wherein several cinses of action are joined, the cnuuilative value of which is 
over Rs. 1,000 ; notwithstanding that, if separate suit-^ ha I been brought on these 
several causes, such suits must have been instituted in the Oourt of the Munsif.^ — ’ 
Mashoollah Khan Ram Lali Agurwallah, I. L. R , 6 Oal. 6. 

A SUIT was brought for a dissolution of partnership between plaintiff and 1st 
defendant, and for an account as# between them. It was alleged in the plaint that 
plaintiff and 1st defendant entered into partnership in 1864 to work a jungle in the 
North Arcot district which had been leased to plaintiff for three years. That 4th 
defendant was subsequently admitted a pirtner, and that the contract was carried 
on under the style of R T and Oo. That in March, 1867, 4th defendant took up a 
contract in Madras, and another general partnership was established, of which 
plaintiff and l.st defendant were members ; that the funds of the 1st firm became 
incorporated in the 2nd fiim, which was styled K, T, and K. and that this fiim 
undertook several contracts in Madras and Ohingieput. Finally, that the cause of 
action was the refusal of Ist defendant to accoxint, and accrued in North Arcot 
district, wh^re all the defendants resided permanently. The District Judge dis- 
missed the suit on the ground that, under s. 265 of the Indian Contract Act, 
he had no jurisdiction. Held, on appeal, that the District Court of North Arcot had 
jurisdiction, as the defendants were resident within the district. Tmit the provision 
in the Contract Act is permissive, and does not prohibit a suit elsewhere than at the 
place where the partnership was carried on if a sufficient ground of jurisdiction 
exists. — Javali Ramasami (Plaintiff), Appellant, Sathainbakum Theruvengaclasami 
and three others (Defendants), Respondents, I, L. li., 1 Mad. 340. 

A TESTATOR bequeathed the income of his “ altamgha,” “ ssamindanY^ and 
'‘thikadari” lands, situate in the districts of Delhi, Hissar, and Bulaiidshalir, to his 
five sons in equal shares, and, to their issue ; directing that one of the sharers 
should manage the estate, accounting yearly to the others, and receiving ten per 
cent, per annum. The lands described as “ altaingha” were in the Bulandshahf 
district, within the local limits of the jurisdiction of the Civil Oourt of Meerut ; and 
on them an establishmeut was maintained at the expense of the estate. At Hansi, 
in Hissar, there was also a residence belonging to the estate, and another at Delhi; 
The will directed that the brothers might, if they liked, live together at Bilaspur, 
and build houses “ with mutual consent in the altamgha and zamindari,” also that 
certain memorials of the testator were to be retained by the manager at Bilaspiir. 
At this place the manager used to stay occasionally, though travelling, for the most 
part, about the estate during the cold weather. No particular place for rendering 
the yearly accounts was fixed, either by contract or in practi(‘e ; but they were rendered 
by the manager to the sharers at different times and in different places, including 
Delhi, Bilaspur, and Hansi ; at which last place, it being the sadr station of Hissar, 
the older records of the estate were kept. When this suit w is brought, I he manager 
was actually residing at the hill .station of Muasoorie, in the Saharan pm* district, foi* 
the hot whether ; and in his answei he stated that the unsettled accounts open 

to inspection by the sharers at Bilaspur. Held that a person might ‘‘dwdl” within 
the meaning of Act Vfll. of 1859, s. 5, at more places than one ; and thi!, on the 
evidence, this manager so dwelt at Bilaspur as to make him .subject to the jurisdic- 
tion of the iHeerut Court in this suit. It was, accordingly, not necossiry to consider 
whether he^ was or was not also subject to that Court’s jurisdiction by reason of the 
cause of action having arisen within its local limits; nor was it necessary to con- 
sider whether he had, or had not such a dwelling place at Hansi as Would have ren- 
dered him subject to the jurisdictiou of the Hissar (Panjab) Courts. Other ques- 
tions disposed of in the f^ourt of first instance having remained undecided by the 
High Couit, which dealt with the question of Junsdictioii alone, were considered 
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with reference to whether there had or had not been shown any good I'easoii for 
reversing or varying the order of the original Court. Among these, the question 
whether the manager’s commission was to be calculated on the gross rental of the 
estate, or on the income divisible among the sharers, was held to be settled by the 
indication of the latter mode of calculation in the will, — Sophia Orde (Idaintill) v, 
Alexander Skinner (Defendant), I. L. R., 3 AIL 91. 

M.a.0.c. Suits to be instituted 16. Subject to the pecuniary or ofclier liiui- 

' ‘ ’ where subject-matter situ- tations prescribed by any law, suits 

ate. 

(a) for the recovery of immoveable property, 

(b) for the partition of immoveable property, 

(c) for the foreclosure or redemption of a mortgage of immoveable 
property, 

(d) for the determination of any other right to, or interest in, 
immoveable property, 

(6) for compensation for wrong to immoveable property, 

(f ) for the recovery of moveable property actually under distraint 
Or attachment, 

shall be instituted in the Court within the local limits of whose 
jurisdiction the property is situate : 

Provided that suits to obtain relief respecting, or compensafion for 
wrotig to, immoveable prof)erty, held by or on behalf of the defendant, 
may, when the relief sought can be entirely obtained through his per- 
soroal obedience, be institiUcd either in the Court within the local 
limits of whose jurisdiction the propeity is situate, or in the Court 
within the local limits of whose jurisdiction he actually and voluntarily 
resides, or carries on business, or personally woiks for gain. 

Explanation. — In this section ‘‘ property'^ means property situate 
in British India. 

In a suit for foreclosure or sale of immoveable property, it appeared that the 
mortgagee had conveyed the moitgaged premises to trusteeb. The summons to one 
of the trustees was personally served upon his duly constituted agent, who was at 
the time of service in charge of the mortgaged premises. Ihid tliat the service 
was sufficient, the suit being one to obtain “relief respecting immoveable property” 
within the meaniug of s. 16 of Act XIV. of 1882. — Michael v. Aineena Dibi, I. L. R,, 
9 Cal. 733. 

M.S.C.O. Suits to be instituted 17. Snbjpct to the limitations aforesaid, all 

where defendants reside or other suits shall be instituted ill a Court within 
cause of action arose. local limits of whose jurisdiction — 

ia) the cause of action arises, or 

Q>) all the defendants, at the time of the commencement of the 
suit, actually and voluntarily reside, or carry on business, or personally 
work for gain ; or 

{g) any of the defendants, at the time of the commencement of 
the suit, actually and voluntarily resides, or carries on business, or per-- 
sonally works for gain : provided that either the leave of the Court is 
given, or the defendants who do not reside, or carry on business, or 
personally work for gain, as aforesaid, acquiesce in such institution. 

Explanation /.—Where a person has a permanent dwelling at one 
place, and also a lodging at another place for a temporary purpose only, 
he shall be deemed to reside at both filaces in respect of any caus^ of 
action arising at the place where be has such temporary lodging. ^ 


- » 
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Explanation IL — A Corporation or Company shall be deemed to 
carry on business at its sole or principal office in British India, or, in 
respect of any cause of action arising at any place where it has also a 
subordinate office, at such place. 

Illustrations. 

(a.) A is a tradesman in Caleutta. B carries on business in Debli. B, by bis 
agent in Calcutta, buys goods of A, and requests A to deliver them to the East Indian 
liailwa)’’ Company. A delivers the goods accordingly in Calcutta. A may sue B 
for the price of the goods either in Calcutta, where the cause of action has arisen, or 
in Dehli, where B carries on business. 

(J).) A resides at Simla, B at Calcutta, and C at Dehli. A, B, and C being 
together at Benares, B and C make a joint promissory note payable on demand, and 
deliver it to A. A may sue B and C at Benares, where the cause of action arose 
He may also sue them at Calcutta, where B resides, or at Dehli, where C resides j 
but in each of these cases, if the non-resident defendant objects, the suit cannot be 
maintained without the leave of the Court. 


Where the cause of action occurs in the jurisdiction of a Court other than that 
in which the suit is brought, the pLiintiif mu^t, under the provision of s. 17, Act X. 
of 1877, show that the defendant, at tlie ti.n'of thve conimenceinent of the suit, 
actually and voluntarily resided or carried on husiness. or personally worked for gain, 
within the jurisdiction of the Coui’t in which the suit was brouglit. — Mudho S{)odun 
Chowdhry (Defendant), Appellant, v. S. Cochiauo (Plaintiif), Respondent, L L. K., 
6 Cal. 417. 

Whrre a promissory note is executed in one district, and it is agreed that the 
amount of the note shall be paid in another, the Courts of the latter district have 
jurisdiction to ent ‘rtaiu a suit on the note. The illustrations to s. 17 of the Code of 
Civil Proceduie alTord no safe guide as to what is meant in the Code bv the term 
‘cause of action.’ Gopi Krishna Gossami v, Nil Komul Banerjee (lo B. L. R. 451 ; 
S. C., 22 W. R. 79), Mahomed Abdul Kadar B. I. Ry. Co. (L L. R., 1 Mad. 377), 
and Vaughan v. Weldon (L. R., 10 C. P. 48} approved — Laljee Ball v. Hardey 
Narain, I. L. R.,'9 Cal. 105. 

The expression “cause of action,” as used in s. 17 of the Civil Procedure 
Code, does not mean whole cause of action, but includes material part of the cause 
of action. In a suit for compensation for breach of a contract, the making of the 
contiact is a mateiial part of the cause of action. Ilehl, therefore, where a contract 
was made at C, tin 1 broken at A, that the Court at G lud jurisliction to try tho 
suit for compensation for the breach of such contract. Llewhellin v. Chunni Lat 
(L L. R., 4 AIL 423) and Gopikrishna Gossimi y Nilkomul Banerjee (13 B. L. R. 
461) followed. DeSouza 'y. Coles (3 Mad. H. U. Rep. 384) and Jnmoonah Pershad. 
V. Zaihnnnibsa (5 C. L. R. 2G8) dissented from. — Bishunath v. Ilahi Baklisk I. L. E.*. 
5 AIL 277. 

G AND L entered into an agreement at a place in the Saran district, in which tho 
latter resided and carried on business, whereby C promised to sell aiid deliver to. 
L at a ]dace in the Saran district certain goo(l.s, and L proraisod to pay for such 
goods on delivery “by approved draft on Calcutta or Cawnpore (where 6 carried on 
business) payable thirty days after the receipt of the good.s or by Government cur* 
rency notes.” 0 didivered the goods according to his promivse, but L did not pay 
for the same, and 0 therefore sued L for the price of the goods, suing him at Cawn- 
pore. Ilelf! that the “cause of action,” within the meaning of s. 17 of the Civil 
Procedure Code, was L*s breach of his ])roinise to pay for the goods ; that the 
partieir intended that payment should be made at Cawnpore, and the cause of action 
therefore arose there ; and that therefore the suit h.ad been properly instituted thero^ 
— Llewhellin v. Chunui Lai and another, I. L. R., 4 AIL 423. 
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M.S.0.0. 18. Ill suits for coTnpen.'’ation for wioug done to person or move- 

Snita for conipensaHon able ptoperty, if the wrong was done within the 
for wrongs to person or local li mits of the jurisdiction of oBe Court, aud 
moveables. the defendant resides, or carries on business, or 

personally works for again, within the local limits of the jurisdiction of 
another Couit, the plaintitf may, at his option, sue in either of the said 
Courts. 

IlJiifttrations. 


(a.) A, residing in Dehli, beats B in Calcutta. B may sue A either in Calcutta 
or in Dehli. 

(6.) A, residing in Dehli, publishes in Calcutta stateinenis defamatory of B. B 
may sue A either in Calcutta or in Dehli. 

(c.) A, travelling on the line of a Railway Company whose principal office is at 
Howrah, is upset and injured at Allahabad by negligence imputable to the Company. 
He may sue the Company either at Howrah or at Allahabad. 


M.S.0.0. 


i 


19. If the suit be to obtain relief respecting, or compensation for 
Suits for immoveable pro- Wrong to, immoveable property situate withia 
party situate in single dis- the limits of a single district, but within the 

trict, bat within jurisdio- jurisdiction of different Courts, the suit may 
tions of diiiorent Courts. u • x j i. 

be instituted in the U'Uirt within whose juris- 
diction any portion of the property is .situate ; piovided that, in respect 
of the value of the subject-matter of the suit, the entire claim be cog- 
nizable by ouch Court. 


If ihe iiiniioveable 

Suit f'C iini4i ^ t ,'i5» f' in”), 
perty SiLuaie lu dirierenfc 
disli ict.s, 


properly be situa'-e within the limits of <!ifferent 
di^tiict.s, the <511 it nnv be insiituteii in any 
Coiiit, otheiwi e competent to try it, withia 
wlio>e jui isdictiou any portion of the property 
is siiuate. 


Ukder Act X. of 1877, s. 19, it not necessary to obtain the leave of the Court 
under cl, 12 of the ('barter to sue in re^p<n*t of iinniov*^able property situate partly 
within avi partly wnthoiit the ordinary original civil jurisdiction of the High Court.— 
Narain Singh r. Run Lall Mookerjee, I. L. R., 3 Cal. 370. 

A sell w IS instituted on a mortgage of a single revenue-paying estate in the 
Court of the Subordinate Judge of the district of Backergunge, under tlie provi- 
sions of 19. Act X. of 1877, and a decree wa^^ obtained for the nale of the mor t- 
gaged prnper>v. On an ap’plication for execution of the decree to the Court wdiich 
passed it /f?V tiial the Goiat was coiupetent to order a sale of the whole of the 
iiiortLi) . 1 ^i-np^rty, t]joa 4 h only a portion of it was situated in the district of 
Biu ‘v*’ Iv llv Pro iinno Bose v. Dinonath Mullick (11 B. L R. 56 ; S. G., 
19 \r. -31) Toil )\ved a. el cited. — Shiirroop '’bunder Gooho tJ. Ameerunoissa 

Khatoou, L L R , 8 Cal. 703. 

A, THE ioortgagee, im»]er a bond, of properties situated in districts B and 0, 
sued in the D Court on his bond, and obtained a decree for the mortgage-money and 
interest, with a declaration that the decree should be sati'^fied by sale of all the 
mortgaged property. A had not obtained the nermission of the High Court under 
8. 12, Act Vni. of 1859, which was necessary to enable him to proceed against the 
property in the C district. Having attached and sold all properties comprised in his 
decree situate within the jurisdiction of the B Court, A, under a certiheate issued 
by such Court, obtained an order from the C Court attaching lands included in his 
decree situate in that district. D intervened, on the ground that be had purchased 
the same property in execution of another le^ree of the C Court against the same * 
judgment-debtor, and the property was rtdeased from attachment A then sued H 
and the mortgagor to enforce his mortguge-lien against the property in the C diss 
trict. Meld that the B Court had jurisdiction to give A a decree for the amonnt of 
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the mortsjng’O'mnne}’ and interest, thongh it had not power to enforce the decree 
against the |>n>|)orty in the 0 district ; that the only effect of the decree was to 
ohfUigt* the n.iturt* t)!' the orighial debt, which was a bond-debt, into a jadgraent-dcd^t 
foi thf^ jiKn’tgage-money and interest ; and that though A could not enforce his lien 
aga’n‘^t the property in the C district under tlie decree of the B Court, yet as tlmt 
pro]>erty hatl been sold to a third person, D, he was at liberty to sue D to establish 
his lien for the mortgage-debt and interest. — Bolakee Lai (Plaintiff) v, Thakur 
Pertain Singh and others (Defendants), 1. L. R., 5 Cal 928. 

20. If a suit which may be instituted iu more than one Court is M.S.C.O. 
Power to stay proceedings instituted in a Court within the local limits of 

where all defondauts do not whose jurisdictiou the defendant or all the ^ 
reside within janadiction. defendants does not or do not actually and 
voiui tfuily reside, or carry on business, or personally work for gain, the 
defendant or any defendant may, after giving notice in writing to tlie 
other parties of his intention to apply to the Court to stay proceedings, 
apfily to the Court accordingly ; 

and if the Court, after hearing such of the parties as desire to be 
heard, is satisfied that justice is more likely to be done by the suit being 
instituted in some other Court, it may stay proceedings either finally or 
till further older, and make such order as it thinks fit as to the costs 
alieady incurred by the parties or ai«y of them. 

In such case, if the plaintiff so I’eqnires, the Court shall return the 
plaint with ati endorsement thereon of the order staying proceedings. 

Every such application shall he made at the earliest possible oppor- 
Applicatiou when to be tunity, and in ail cases before the issues are 
**'^^®* settled ; and any defendant not so applying 

shall be deemeil to have acquiesced in the institution of the suit. 

A, WHO was employed by B and Co as their agent at Calicut, instituted a suit 
foi* the balance of an account against his principals in the Court of the Subordinate 
Judge therein July, 1878. In December of the same year B and Co, instituted the 
ptescnt suit against A for an account and for damages caused by his alleged negli- 
gence. HeM that as in both suits practically the same issues were triabh*, A was 
entitled as having been first to institute his suit to proceed in the Court in which he 
had chosen to bring his suit, and to have the other suit stayed, but without prejudice 
to the right of the plaintiffs in the latter suit to institute a cioss-claim in the Calicut 
('’ourt. — Meckjee Khetsee and others (Plaintiffs) v. Kesowiee Devachand (Defend- 
ant), 4 Gal. Law Rep. 282. 

21. Where the Court, under Flection 20, stays proceedings, and the M.S.C.O. 
Remission of court-fee pbiintiff re-iuptitutes hia suit in another Court, 

where suit instituted in the plaint shall not be chargeable with any 
another Court. couit-fee ; provided that the proper fee has 

been levied on the institution of the suit in the former Court, and that 
the plaint has been returned by such Court. 

22. Where a suit may be instituted in more Courts than one, and 
Prooedure whore Courts «««)' Courts are subo.dii.ate to the_ same Ap- 

io which suit may be in- peliate (^ourt, any defendant, after giving notice 
stituted subordinate to in writing to the other parties of his intention 
same Apphate Court. apfdv to such Court to transfer the suit to 

another Court, may apply accordingly ; and the Appellate Court, after 
hearing the other parties, if they desire to be heard, shall determine in 
which of the Courts having jurisdiction the suit shall proceed. 
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23. Where such Courts are subordinate to different Appellate Courts, 
Procedure where they are bui are subordinate to the sanie_ High Court, 
not SO subordinate, auy defeudaut, after giving notice in wntnig 

to the other parties of his intention to apply to the High Court to 
transfer the suit to another Court having jurisdiction, may apply accord- 
ingly. If the suit is brought in any Court subordinate to a District 
Court, the application, together with the objections (if any) filed by the 
other parties, shall be submitted through the District Oourfc^ to which 
such Court is subordinate. The High Court may, after considering the 
objections (if any) of the other paities, determine in which of the Courts 
having juiisdiction the suit shall proceed. 

The fact that portion of the property, the whole of wdiich is sued for in the 
Court of the Munsif of (a), is of less value tiian the remaining portion, which is 
within the jurisdiction of the Munsif of (b), is no sufficient ground for an applica- 
tion under the Code of Civil Procedure, s. 23, for a transfer to the latter Court. A 
party applying under s. 23, Act X. of 1877, must first of all give notice to the other 
side. The application should then be rectuved by the Munsif, and transmitted to the 
High Court through the District Court. — Musammat Purrunjoti and another (Piaint- 
iffis) v, Deon Pandaya and another (Defendants), 2 Cal. Law Rep. 352. 

S. 23 of Act XIV. of 1882 is only intended to provide for those cases where, on 
the ground of expense or convenience or some other good reason, the Court thinks 
that the place of trial ought to be changed. Parties de‘=5h’Ous of obtaining the trans- 
fer of a case from one forum to another ought clearly to explain to the Court by 
petition and affidavit what is the nature of the claim^ and defence ; they shouM 
further state what are the issues and the evidence required, 'and theii satisfy the 
Court that, either on the ground of ex])ense or convenience or otherwise, the place 
of trial ought to be changed. — Khafcija Bibi v, Taruk Oimndcr Dutt, I. L. E., 9 CaL 
980. 

24. Where such Courts are subordinate to different^ High Courts, 
Procedure where they are any defendant may, after giving notice ia 
subordinate to different writing to the other parties of his intention to 
High Courts. apply '"to the High Court within whose juris- 

diction the Court in which the suit is brought is situate, apply accord- 
ingly. 

If the suit is brought in any Court subordinate to a Distiict Court, 
the application, togetiier with the objections (if any) tiled by the otiier 
parties, shall be .submitted through the District Court to which such 
Court is subordinate ; 

and such Higii Court shall, after considering the objections (if any) 
of the other parties, determine in which of the several Courts having 
juiisdiction tlie suit shall pioceed. 

S. 24 of the Civil Piocednre Code does not empower a Hiiih Court to trari^ffr 
a suit instituted within its own jurisdiction to the jurisdicu<>n oi auolher High 
Court, but Only to (kclaro in which Court a suit shrill proceed, and, if necessary, to 
stay all further proceedings within its own jiiiis-lietion. The defend mts in a suit 
iubtJtuteil at Mainpuri, who losided and carried on business at Surat, applied un ler s.. 
24 of the Civil Procedure Code that the suit might be tried .it Surat, on the ground 
that it would be tried with gnater convenieni‘e to them at tint place. Held thaty 
there being no balance in favour of either justice or conveuieuce on the side of tim 
die suit should pioceed at Mainpuri. — Tula Ram tu Harjiwan Das, 5 

pei'sorij being at the time a pauper, petitions, under the provisions of 
Act /u* of 1859, for leave to sue as a pauper, hut subsequently, pending an enquiry 
in .,0 ms pauperism, obtains funds which enable him to pay the court-fees, and his 
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petition is allowed upon such payment to be numbered and registered as a plaint, his 
suit shall be deemed to have been instituted Jroui the date when he filed his pauper- 
petition, and limitation runs against him onlv up to that time. S. 13, Act VIIL of 
1859, enacts that when a suit is brought for immoveable property situated within 
districts subject to different Sudder Courts, the Judge in whose Court the suit is 
brought shall apply to the Sudder Court to which he is subject for authority to pro- 
ceed, and the Sudder Court to which the application is made, with’ the concurrence 
of the other Sudder Court within whose jurisdiction the property is partly situated, 
may give authority to proceed. But no power is expressly given in the section 
cited, or elsewhere in the Act, to direct the transfer of a suit brought in a Court 
subordinate to one Sadder Court to a Coui't subordinate to another Sudder Court. 
Query whether Sudder Courts acting in concurrence have power to make such a 
transfer? — Stuart Skinner Nawab Mirza (Plaintiff) v, William Orde and another 

(Defendants), I. L. R., 2 All. 241. 


25. The High Court or District Court may, on the application of M. 

TP » « any of the parties, after giving notice to the 

parties, and hearing such oi them as desire to 
be heard, or of its own motion without giving such notice, withdraw 
any suit, whether pending in a Couit of first instance or in a Couit of 
appeal subordinate to such High Court or District Court, as the case 
may be, and try the suit itself, or transfer it for trial to any other such 
subordinate Court competent to fry the same in respect of its nature, 
and the amount or value of its subject-matter. 

For the purposes of this section, the Courts of Additional and 
Assistant Judges shall be deemed to be subordinate to the District 
Court. 

The Court trying any suit withdrawn under this section from a 
Court of Small Causes shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes. 


Ait ORBiiJR under s. 25 of the Civil Procedure Code, transferring a suit in which 
an appeal would lie from the decree made therein, is not subject to revision by tlie 
High Court under s. 622. — Farid Ahmad v. DuUri Bibi, I. L. R , 6 All. 233. 

Ton Hi£>h Court cannot make an order of transfer of a case under s. 25 of tlie 
Code of Civil Procedure, unless the Court from which the transfer is sought to be 
made has jurisdiction to try it. — Pearv Ball Alozoorndar v. Komal Kishore Dassia, 
I. L. R., 6 Cdl. 30 ; Govind Chunder Goswami v. Rugun Money, 1. L. R., 6 Cal. 60. 

An OFIJ’IGER who exercises executive and judicial functions, having himself 
dealt with a certain matter, and formed and expressed an opinion upon its merits in 
his executive capacity, and having further advised and directed litigation in support 
nf this view, is, in consequence, disqualified from dealing as a Judge with this 
same question when it comes into Court and has to be dealt with judicially.—* 
Loburi Domini v. Assam Railway and Trading Co., I. L. R., 10 Gal. 915. 

A District Court transferred for trial a suit instituted in a Court subordinate to 
it to another Court subordinate to it The Court in which the suit was instituted was 
not the one in which the suit should have been instituted, and consequently the Court 
to which it was transferred made an order dismissing it, and directing the return of 
the plaint for prosentfition to the proper Court Held that such order must be taken 
to have been passed under s. 57 of the Civil Procedure Code, and was therefore ap- 
pealable under s. 588 (6) ; and that the defect of jurisdiction arising out of the 
institution of the suit in the wrong Court was not cured by the transfer of the 
suit. — Pachaoni Aw<asthi r. Ilahi Bakhsh, I. L. R., 4 AIL 478. 

B. 26 of the Code of Civil Procedure does not authorize tlie joinder of plaintiffs 
with antagonistic claims arising out of distinct causes of action. ' Where one of two 
widows of a deceased Hindu and her adopted son sued as co-plaiutiffs, claiming in 
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the alternative eitlier to recover tlie whole family-estate for the latter, if the adop* 
tioo was valid, or, if the adoption was invalid, one-half of the estate for the for- 
nier, held that the suit was bad for misjoinder. Held also that when such mis- 
joinder had been allowed, and the suit doci led, and an appeal brou<;!it, the (lonrt of 
Appeal should dispose of the suit in the mode in which the lower f'onrt onaht to 
have disposed of it, by returning the plaint for amendment. Farzand Ali v, Yusuf 
Ali (1. L R., 2 All. 669) dissented from.—Lingammal u, Venkatammal, I, h. R., 

6 Mad. 239. 

Ss. 25 and 647 of the Civil Procedure Code (Act X. of 1877) are both appli- 
cable to Courts of Small Causes in the mufassal, and the former section is extended 
by the latter to execution-proceedingvS in such Court'?. Under s, 25 of the Civil ih'o- 
cedure Code, Act X. of 1877, the District Judge has power to withdraw an appli- 
cation for execution of a decree from a subordinate Court (such a.s a Mufa^Ral t'ourt 
of Small Causes) and to dispose of it himself, or to transfer it to another aul|or- 
dinnte Court competent to deal with it. The distinction made for the purposei of 
limitation between suits, appeals, and applications by the Limitation Acts, has no 
bearing upon a question of jurisdiction.-— Ballaji Ranchoddas as manager of the 
estate of Mohanlall Dalbukhram, Deceased (Applicant), 1. L. E., 5 Bom. 680, 

A SUIT of the nature cognizable in a Court of Small Causes was instituted in 
the Court of a Subordinate Judge, the Judge of which, at the time of the iuhtitu- 
tion of the suit, was personally invested with Small Cause Court jurisdiction. That 
Judge Tetired from office without trying the suit, and the District Judge directed his 
successor, who was not invested with Small Cause Court jurisdiction, to try it. and 
he did so Reid that it must be taken that the suit wxs traasLerred under s. 25 of 
the Civil Procedure Code to the Court of the Subordinate Judge ; and that, there- 
fore, regard being had to the provisions of that section, that the Court trying any 
suit withdrawn thereunder from a (’’ourt of Small Causes shall, for the purposes of 
such suit, be deemed a Court of Small Causes, no appeal would lie in the case to the 
District Judge. — Kauleshar Rai v. Dost Mubamniad Khan, I. L. R., 5 All 274, 

A SUIT for the infringement of certain inventions, instead of being instituted 
in the Court having, by virtue of s. 22 of Act XV. of 1859, jurisdiction to entertain 
it, was instituted in a Court subordinate to such Court not having such jurisdiction. 
The Court having jurisdiction to entertain such suit, at the joint request of the 
parties, transferred it for triil to itself under s. *25 of the CIvii Proc"* lure C )de, and 
tried it. The pl.iintitf did not, as required by s. 3 1 of Act XV. of 1859, tlehver 
with his plaint particulars of the breaches complained of in the suit. In his plaint, 
after describing his inventions, ho allegeil generally that the defendant had made 
and used them at a certain pi ice without his license. Held that, inasmuch as the 
parties has assented to the transfer of the suit, and its transfer brmiglit it into the 
right Court, the fact that the suit had been originally instituted in the wrong Court 
did not render tlie transfer illegil, and the Court having jurisdiction had proourly 
tried the suit, Reid also that, as required by s. 34 of xAot XV. of 1859, the plaint- 
iff should have delivered with his plaint pirticiilars of the breaches complained of ; 
that the general allegation as to infiingement contained in the plaint did not amount 
to such particulars ; and that, under these circumstances, the plaintiff came into 
Court with a case which could not be tried.— Petm in v. Bull, L L. R,, 5 All. 371. 

T, B, R, and W, the owners of a certain estate in equal shares, in 1863, entered 
into a partnership “ for the cultivation of tea anti other products ” upon such estate. 
In 1864, H, B, and I, joined the firtn. In 1870 H die<I ; and in 1871 T purchased his 
share and those of E and I, and in 1873 of R. In 1875, T gave the Delhi ami 
London Bank a mortgage on such estate as security for the repayment of money 
which he had borrowed from the Bank ostensibly for the pur|)oses of tin* estate. 
The Bank obtained a decree against him personally for the money, in execution of 
which liis rights and interests in the estate were put up for sale' on the 20tb June, 
1877, and were purchased by the Bank, which obtained possession of the estate In 
August, 1877. In August, 1879, B and W’s executor sued T and the Bank, claiming 
a declaration that they were or had been partners with T in the estate ; that if the 
^artiiefship should be held to be stibaistiog, it might he dissolved, or that, if it had 
to^epst, the date of its termkiatioa might bo fixed ; and that in eitljor event: 
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aJiqaiRtitor mi^ht be appointed to take an account, and, aftei- realizing^ assets, and 
discharging liabilities, might be ordered to pay them each ome-third of snob balance 
as remained. The suit was iiivstituted in the Court of a District Judge. He transferred 
it to the Court of a Subordinate Judge. The High Court subsequently transferred it 
to its own file. Held that the suit wis not one falling within the purview of s. 266 
of the Contract Act ; but, assuming tbit it was sneha suit, and the Subordinate Judge 
h id no jurisdiction, the High Court wa^’ noverth dess competent to 1 ansfer it. That 
the Bank, as T’s repi*escntative by purchase, had been properly joined as a defendant 
in t!\e suit. That the period of limitation applicable to the suit was that provided 
in No. 120, and not No 106. Act XV. of 1877 ; but that in either cas^^ the suit was 
within time, as the partneiNhip was dissolved, and cons^'quently time b^gan to rim, 
not from the death of H, or the purchases by T of his share, or those of E and I 
in 1871, or of R in 1873, but in August, 1877, when the defendant Bank tt)ok posses- 
sion of the partnership- property. That, as the effect of the purclmses by T in 1871 
and 1873 was to relieve the estates of H, E and I, and R of all part and future 
liabilities of the partnership, in respect of whicdi B and W still continued as liable 
as T, and to which they would have to contiibnte to discliargjs, such purchases 
should be regarded and treateil as nude on behalf of the partnership, and therefore 
at the time of the e.veeution of the mortguige of the estate B, W, and T, were 
int(‘restcd in the estate to the extent of one-third eicli. Tint, although T wns not 
authorized, either actu illy or impliedly, b}’ B and W to moitgage tlie estate, and 
the mortgage therefore was not binding on them, yet as they allowed him to condnet 
the business of the estate in such a manner as to mike it app'^ar that the^ontrol 
and management of it rested with him, and he was, for all ordinary business-purposes, 
their representative, B and W were bound, in any accounting that might take place, 
to recoup the ileferidant Bink for such advances as were made to T for the neo(iSsary 
purpo-'es of the estate, in the same proportion as they must disclurge debts due to 
otbei creditors. That T was entitled to be reimbursed such moneys of his own as 
be had expended within the legitimate scope and for tlio proper purposes of the 
partnership as originally conhunplated by the parties. Directions to the liquidator 
appointed how to proceed -—Harrison and another v. The Delhi and London Bank 
and another, I. L. R., 4 All. 437. 


CHAPTER III. 

Of Parties, and their Appearances, Applications, and acts. 

26. All persons may be joined as plaintiffs in whom the right to M.S.0.0,^ 
Persons who may be relief claimed is alleged to exist, whether 

joined as plaintiffs. jointly, severally, or in the alternative, in respect 

of the same cause of action. And judgment may be given for such 
one or more of the plaintiffs as may be found to be entitled to rfdief, for 
such relief as he or they may be entitled to, without any amet dnient. 

But the defendant, though unsuccessful, shall be entitled to his 
costs occasioned by so joining any person who is not found entitled to 
relief, unless the Court, in disposing of the costs of the suit, otherwise 
directs. 



No member of an undivided Hindu family, except the manager of the family 
as such, is entitled to bring a suit to establish a right Ijelonging to the family with- 
out making the other members of the family parties to the suit.— xArimachala v, 
Vythialiuga, L L. R,,^ 6 Bfad, 27. 

Germain properties were sold to A by private contract. Subsequently the pro* 
perties Were attached in execution of a decree against A’s v^mdois, and sold in exe-‘ 
cution to various purchasers. A instituted a suit against his vendors, the decree-] 
hqlders, and the purchasers, to set aside the execution-sale. Held that the suit was 
not defective by reason of misjoinder of parties. Bajaram Tewari Luchin ah 
Prasad (Bd L’. R., Sitp Voh. 731 ; S. G., 8 W. R IB) distinguished. — Haranund 
J|02do!ndar Proshnno Chunder Biswas, I. L. R., 9 Cal. 763. 

OlV. 6 
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S. 26 of the Code of Civil Procedure does not authorize the joinder of plaintiffs 
with antagonistic claims arising out ol' distinct cans(*s of action. Where one of two 
widows of a deceased Hindii and her adopted son sued as oo-plaintiffs,^ claiming in 
the alternative either to recover the whole famil 5 ’’-estate for the latter, if the adop- 
tion was valid, or, if the adoption was invalid, oiie-half of the estate for the former, 
held that the suit was bad for misjoinder. Held also that when such misjoinder 
had been allowed, and the suit decided, and an appeal brought, the Court of Appeal 
should dispose of the suit in the mode in which the lower Court ought to have dis- 
posed ofit by returning the plaint for amendment. Farzand Ali Yusuf Ali 
(L L. R., 2 All. 669) dissented from,— Lingamrnal v. Venkatammal, I. L. E., 6 Mad, 
2S9. 

By the memorandum and Articles of Association of the now Dhurumsey 
Poonjabhoy Spinning and Weaving Company, the plaintiffs’ firm of M P and Go, 
were appointed agents of the Company for twenty-five years, and it was provided 
that they should have the general control and management of the Company. 
Clause 98 of the Articles provided that the said firm, as such agents, should have fjtll 
power and authoriy {infer aim) to appoint and to employ, in or for the purposes of 
the transaction and nMuagement of the affairs and business of the Company, such 
solicitors as they should think proper. An agreement, dated 26th August, 1874, 
was also entered into between the Companj?- and the partners in the firm of M F 
and Oo., their executors, udmiiii^tralors, and assigns, for the time being eonstt tiding 
the partnership fimn of M F and Co., whereby it was agreed that the said firm 
should be agents to tho Company for twenty-five years to buy and sell, &e., and 
particulai'ly to exercise all the powers contained in clause 98 of the Articles of 
Association. Messis. 0 and B vere duly appointed solicitors to the Company, and 
acted as such for a considerable time. Meiwanji Framji, one of the members of 
the said firm of M F and Go., died in the middle of March, 1876. The plaintiffs 
complained that G, one of the shareholders in the Company, became desirous of 
ousting the phintiffs from the position of agents of the Company, and of becoming 
the managing director oi the Company ; that, in July, 1881, he procured his own 
election, and that of ceitain nominees of his, as directors of the Company ; and 
on the 8th August, 1881, procured the pas'sfng of a resolution at a Board-meeting 
to the effect that as Messrs. Cand B, the Company’s solicitors, were also the solicitors 
of the agents, it was desirable, for the interests of the Company, that a change 
should be made, and that Messrs. H, 0, and L, be appointed solicitois of the Com- 
pany. The plaintiffs alleged that the only object of passing the said resolution 
was to facilitate the design of G, of ousting the plaintiffs from their agency, and 
getting the management of the Company for himself ; that Messrs. II, 0, and L, 
had been for a longtime the solicitors of G, and had been advising him in his designs 
upon the Company and upon the plaintiffs, and they contended that the resolution 
was a breach of the contract between the Company and the plaintiffs, and a violation 
of the Articles of Association of the Company. The plaintiff'^ sued G and two other 
directors of the Company, and the Company itself, and prayed for an in junction 
against the defendants to restrain them from committing any breach of the agree- 
ment of 26th August, 1874, and in particular from carrying into effect the resolution 
appointing Messrs. H, C, and L as solicitors for the Company, and to restrain them 
from doing any thing inconsistent with the memorandoin and Articles of Association. 
The defendants contended that the contract of the 26th August, 1874, had been 
determined by tlae death of Morwanji Fniinji, and that the powers Gonferre<i on the 
agents by clause 98 of tho Articles wore, subject to tho general powers of manage- 
ment, vested in the diiectors by the Articles, and that the case was not one in which 
an injunction could be granted. Held that. luving regard to the memorandum and 
Articles of Association, the contract was that the firm of M F and Co. for the 
time being should be the «igent& of the Company for twenty-five years, and that the 
right to sue on the contract by its nature survived to tho plaintiffs after the death 
of Merwanji Framji. Held also that there being no provision either in the Articles 
of Association or the agreement of 26th August, 1874, that the power thereby 
conferred on the agents should be subject to the control or assent of the direotori, 
there was no right in the directors to interfere with the agents in the exercise 

t)ieir powers otherwise than as representing the Company in virtue of thefr 
general powers of management. It being admitted that the conduct of the d^ 
lendants would be supported by the Company in general meeting owing to their 
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Imving a preponderance oC votes, held that, inasmucb as the Court would not, by a 
decree for specific performance or by injunction, compel tbe Company to retain tbe 
plaintiffs in the confitiential position of ai>'6nts, it would not restrain the defendants 
or the Company from appointing a solicitor, which was only a violation of what was 
ancillary or incidental to tbe principal part of the contract, vi % , the agreement that 
the plaintiffs shoiid bo the agents of tbe Company for twenty-five years ; and, further, 
»emble that on the merits of the case the Court would not interfere on behalf of th© 
plaintiffs. Counsel on behalf of the plaintiffs sought to obtain tbe injunction on th© 
ground that the resolution of the 8th August, 1881, appointing Messrs. H, 0, and Ij. 
solicitors of tbe Company, was contrary to the memorandum of Association, and, 
therefore, ultra virei ; and, in order that this point might bo pressed against tb© 
defendants, it was proposed that the plaint should be amended by alleging a cause 
of action in two of the plaintiifs as shareholders^ as well as a cause of action in all 
the plaintiffs as parties confraethif/ with the Company. Held that, under th© 
provisions of sections 26 and 31 of the Civil Procedure Code (Act X. of 1877), the 
ainendmeat could not be allowed. The pLuntiffs, as shareholders and contractors, 
had not the samo cause of acliou, by which words were meant not only the act 
complained of, but also the right violated by that act. The rights of the plaintiffs 
as contractors, alleged to be violated oy the resolution, were rights given to them 
by their agreement ; but the riclits of the plaintiffs as shareholders were rightfi 
secured to them by the Articles of Association. — Nns&erwanji Mervvanji Panday 
and others (Plaintife) v. Grordon and others (Defendants), I. L. R,, 5 Bom. 266. 

27. Where a suit has been instituted in the name of tbe wrong 
Court may snbMtufce or poMon as plaintiff, _ Or _ where it is doubtful 

add plaintiff for or to plaint- whether it has been instituted iu the name of 
iff suing. right plaintiff, the Court may, if satisfied 

that the suit has been so commenced through a bond fide mistake, and 
that it is necessary for the determination of the real matter in dispute 
so to do, order an V other person or pei sons to be substituted or added 
as plaintiff or pldinliffs upen such terms as the Court think just 

28. All pensous may be joined as defendants against whom the 

Persons who may be join- is alleged to exist, whether 

ed as defendants. jointly, severally, or in the aUeruative, in re- 

sjject of the same matter. 

And judgment may be given against such one or more of the de- 
fendants as may be found to be liaole, according to their respective 
liabilities, without any amendment. 

A stranger to a contract of which specific performance is sought cannot he a 
party to the suit. Whm'e, therefore, the plaintiff sued as against one defendant for 
specific performance of a contract to sell land, and as against another fora cleclaralion 
that he was not entitled to any chirge upon Itho said lands, held tint the latter <1e- 
fendant was improperly made a party to the suit. — Luckumsey Ookerda <^Plaiiitiff) 
V. Fa/ailla Oassumbhoy and others (Defendants), I. L. R., 5 Bom. 177. 

Beading ss. 28, 20, and 32 of Act X. of 1877 together, that where an applica- 
tion is made under s. 32 for the additmn of a person, whetlnr as plaintiff or defend- 
ant, such person should, as a geneinl rule, be added only where there are questions 
directly arising out of and incident il to the original causes of action, iu which such 
person has an identity or community cf interest with the original plaintiff or defend- 
ant — Navaini Kirnr Durjan Kuar ; Nar.uni Kuar v. Fiarej Iial, I. L. R., 2 Ail. 738. 

A SUIT to have a raokurrari patta enforced as against one co-sharer granting it, 
and other co-sharers who repudiate it, and in the alternative to have tbe salami paid 
for the mokurrari patta returned, is in substance a suit to enforce a contract to place 
the plaintiff in possession of the land under the patta, and to declare his rights to it 
as against all the defondanU; and under s. 19 of the S-peci6c Relief Act, tbe plaintiff 
is ©ntiiled to ask for compensation as against the defendant granting th© patta^ 
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Under s. 28 such an a]ternativ(* cl ti n nuy he allowed as^-ainst one or more of the 
defendant^.— Rajdhar Ohawdhry v. Kalikristna Bhattacharjya and otherp, I. L, R., 
a Ual. 963. 

TiiE plaintiffs broa^-lit a suit to rei*o\ or certain sums of money from the defend- 
ants, due to them uiider certain <*orjtracts which they alleged had been entered into 
by themselves, and one A D, as ag<'nt of the dcfendant«5, ami asked for an account. 
The deLmdants, in their written stitement, ontended that there was no privity of 
contract between themselves an 1 the phinuffs, and denied the alleged agency of 
A D. The plaintiffs, l)eL)re t'ne liearing, applied to the Court to have A D added as 
a party-defendant under ss. 28 and 32 of *Aet X. of 1877, asking to be allowed to 
amend their plaint so a=i to pray for relief iti the alternative against the origin'll de- 
fendants or the said A D, or both agiinst tbi original defendants . and the said A D. 
Held that, milder s. 28, they were entitled to the order on the authority of tlie case 
of Child V. Stenning (L. E. 5 Ch. D. 695). — Biiddrcc Doss and auoUicr v. Hoare, 
Miller, and Co., 1. L. li., 8 Gal. 170, 

Per Field, J. — Where a person, sued for rent, sets up the title of a third party, 
and alleges that he holds under, and pays rent to, him, such third party ought not to 
be made a party to the suit so as to convert a simple suit for arrears of r(3nt into one 
for the detonninatioii of the title to the prop'^’-ty in respect of which the rent is 
claimed. Such a suit raises only two issues, tuz. : (1) does the relation of landlord 
and tenant exist between the plaintilf and defendant ? (2) are the alleged arrears of 
rent due and unpaid ? and these are questions in which the plaintilf and defendant 
are alone concerned, and n > third pirty claiming a title adverse ro the plaintiff cm 
properly be made a pirty to the trial of these issues. S 28 of the Civil Procedure 
Code is not iiuperative, i)ut allows i discretion to be exercise 1 ; and in such a sii. it 
is better, both in the interests of t-rovernrnent an 1 for the proper adjmlicition of the 
question of title, that it should be tried by a co ufjotent Court in a suit directly 
framed and brought for that purpose. — Lodai Mollah (Defendant) v. Kally Dasa 
Roy (Plaintiff), l.^L. R., 8 Cal. 238. 

The creditor of an insolvent, who bad assigned all his property to trustees for 
the benefit of all his creditors generally, sued him for his debt, joining the trustees 
as defendants, on the ground that they had refused to register his '‘Liim. The trus- 
tees had refused to register the cl.iim on the ground that the plaintiff had not applied 
for its registration within the time notified by them, and ih it he would not consent 
to abide by the order which the High Court might make on an applicition by the 
trustees for its ‘advice regarding the claims of creditors who, like the plaintiff, had 
applied for the registration of their claims after such time, but before the assets of 
the insolvent had been distributed. The deed of trust empowered the trustees to 
distribute the assets of the insolvent after a certain time among the creditors who 
had preferred their claims within that time, and declared that they should not be 
liable for such distribution to crediiors who had not preferred their claims within 
that time ; bat it did not empower them to refuse to register claims made after that 
time, but before distribution of the assets. Held that the trustees had been pro- 
perly joined as defendants in such suit ; that tiieir refusal to register the plaintiff's 
claim gave him a cause of action against them ; and that, intsmiuh as tlie plaintiff 
had applied for the registration of his claim ht-fore thf‘ distribution of the assets, 
the trustees had improperly refused to register it. — Ajndliia Nath and others 
(Defendants) v. Anant Das and another (Piainliffs), I. L. ’ll, 3 All 799. 

Defendant No. 1, the tenant of certain land at fixed rates, on tlii‘ 12th Novem- 
ber, 1877, vsold his interest in the land to the plaintiff*. At the time of the sale the 
land was in the actual possession of defendant No. 2, defemlani No. I’s sub-tenant, 
against whom, however, defendant No. 1 had obtained an onler for ejectment on the 
25th June preceding. On the 25th Mirch, 1878, defVndant No. 1 applied a second 
time for the ejectment of defendant No. 2, and while this matter was pending the 
plaintiff endeavoured to ohlain possession of the land, but was resisted by defend- 
§nt Na 2. He thereupon instituted a charge of criminal trespass against the latter. 

proceeding was pending when, on the 14th September, 1878, defend- 

No. 1 obtained a second order for defendant No, 2"s ejectment. Under thi% 
Qrde|r^h^p|atained^ j^psse^ion of bind# tnAalsp qf tbeioiiqp platiledbyj 
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ant No 2, which he sold to defendant No. 3 on the 22nd Scpletnber, 1878. On the 
25 h of the same month the plaintiff char>(o of criminal trespass against defend- 
ant No. 2 was dismissed, on the ground that defendant No, 1 was in p^osaession, 
and the plaintiff had never obtained possession nnder bis purchase. Defendant 
No 1 subsequently let the land to defondanl No 4 The plaintiff', alleging that 
three cnnscs of action liad accrued to him — ?'h' , on the T2th November, 1877, the 
date of the sale to him— -(li ) on the 30th Marcii, 1878, when <k‘fendant No 1 
applied a second time for the ejectment of defemlant No. 2 — and (iii.) on the 22nd 
September, 1878, when defendant No. 1 took possession of the hind — sued defend- 
ants Nos. 1, 2, 3, and 4, claiming (i ) possession of the land as agiinst them all ; 

(ii.) mesne-profits by way of damages for the year 1285 Fasli (September, 1877 — 
September, 1878) as against defendants Nos. i and 2 ; tiii.) mesne-profits by way 
of damages for 1286 Fasli (September, 1878 — September, 1879) against defendants 
Nos. 1 and 3; and (iv.) mesne-profits by way of damages for 1287 Fasli (Septetn- 
ber 1879 — September, 1880) against defendants Nos I and 4. Held bv the Full 
Bench (Mahmood, J., di.ssenting) that the Court of first instance had properly 
rejected the plaint, the suit being open to the objection tint different causes of 
action against different defendants separately had been joinotl, for which procedure 
no sanction was to be found in the Code of Civil Procedure. — N.irsingh Das -y. 

Mangal Dubey, 5 All. 163. 

A, B, C, and D, were the proprietors of a 2a. 13g. share in mouza D, and also of 
a 2a. 13g. share in a mouza F*, both in the district of Bhag.ilpur. 0 i the 19th 
September, 1872, A, B, 0, and D mortgaged their share in E and F, togetlier with 
property in the district of Tirhiit, to the plaintiff. On the 24th March, 1873, A 
mortgaged his share in E and F to J. On the IBtli Noveinher, 1872, A and B mort- 
gagee! their shares in E to K. On the 25th iM.irch, 1874, J obtained a decree on his 
mortgage, and the interests of A and B were purchased on the 5th Jamuuy, 1875, by 
L, On the 17th April, 1874, M, to whom the first luortgige lud hium assigned, 
obtained a decree, and attached the property mortgaged. L objected that he had 
already purchased the interests of A, and on the objection being allowed, M institut- 
ed a suit against L for a declaration of priority, and obtained a decree on the 9th 
August, 1876. In execution of this decree the property first mortgaged was sold on 
the 4th March, 1878, and, after satisfying the mortgage, a surplus of Rs 7,664 
remained. After the institution of the first suit, and before L’s purchase, the 
plaiiitiff instituted a suit upon his mortgage in the Tiihiit Court without having 
obtained leave to include that portion of the mortgaged property situate in the 
Bbagalpur district. On llie 17tli July, 1874, a decree Avas made in this suit. On the 
i7th January, 1877, K obtained a decree on his mortgage, and shares of A and B in 
E were sold, and purchased on the 3rd September, 1877, by N. The plaintiff had his 
decree transferred for execution to the Bhagalpur Court, and he attached the 
surplus sale-proceeds and a la. 9g. share in E. This attachment was withdrawn on. 
the objection of L, who drew out the surplus sale-proceeds. The share purchased 
by N was also released from attachment. The plaintiff now sued L, N, and the 
mortgagors for a declaration that his decree of the l7th July 1874 affected the E 
property, to recover the surplus sale-proceeds from L. jukI in case the decree should 
not be valid to the extent mentioned, for a decree ilcciaring his prior Hon on the pro- 
perty in E. It w’as contended for the defendants that the Tirhut Court had no 
j^ri^diction in respect of the Bhagalpur property ; that the suit was bad for multi- 
fnriousne'^s ; that certain peisons, co-sharers with the plaintiff, should have been 
made parties ; and that the cause of action had been split. Held that the Tirhfffc 
Court had no jurisdiction in respect of the Bhagalpur property ; that the suit was 
not had by reason of multifarioiisness ; and that it was not necessary to make the 
plaintitFs co-sharers parties, as he might ho regarded as contracting on behalf of 
himself and the other members of the family as undisclosed principals. Held also 
that the cause of action had been split. — Bnngseo Bing Soodiat Lull, L L, K,, 7 
Cai 739. 

29. The plaintiff may, at his option, join as parties to the same M*8.Ch0% 
Joinder of parties liable suit all or any of the persons severally, or jointly 
m same oontraot. and severally liable on any one contract, iuclud*^ 

ing parties to bills of exchange, hundis, and promissory notes. 
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The dravver and acceptor of bills of exchange can be joined as co-defendante 
in a suit brought by the holder of such bills. — Pestonjee Eduljee Gnrdur v. Mirza 
Mahomed Ah and another, L L. R., 3 Cal. 541. 

liifiADiNG ss. 28, 29, and 32 of ActX. of 1877 together, that where an application 
is made under a. 32 for the addition of a person, whether as pluintiif or defendant, such 
person shoulil, as a general rule, be added only where there are questions directly 
arising out of and incidental to the original causes of action, in which such person 
has an identity or coniinunity of interest with the original plaintiif or defendant, — - 
Naraini Euar v, Darjan Kuar ; Naraini Kuar v. Piarey Lall, I, L. R,, 2 AIL 738. 

,0, 30. Where there are numerous parties having the same interest in 

One party may sue or de- One suit, one or more of such parties may, with 
fend on behalf of ail in same the permission of the Court, sue or be sued, or 
interest. may defend, ill such suit, on behalf of all par- 

ties so interested. But the Court shall in such cases give, at the piaintiff^s 
expense, notice of the institution of the suit to all such parties either 
by personal service or (if from the number of parties or any other causa 
such service is not reasonably practicable) by public advertisement, as. 
the Court in each case may direct. 

A SUIT by one or more creditors on behalf of other creditors cannot be entertain- 
ed without the leave of the Court being obtained for its institution. Such leave 
cannot be granted at the hearing. — Oriental Bank Corporation v. G-obind Lall 
Seal, I. L. R., 9 Cal. 604. 

If it is sought to make a decree in a suit binding on a Malabar tarvvad, the pro- 
cedure laid down in s. 30 should be followed if the members are numerous. — Elaj^a- 
chanidathil Konibi Achen and another (First and Second Plaintills), Appellants, v. 
Kenatum Kora Lakshmi Ainma and others (Second, Third, Fourth, and Fifth 
Defendants), Respondents, I. L. R., 5 Mad. 201. 

A SUBORDINATE Judge having permitted the junior widow of a Hindu to be 
made a party to the proceedings in execution of a decree obtained by the senior 
widow against a debtor of their deceased husband, the High Court declined to 
interfere under s. 622 of the Code of Civil Procedure. Qimre . — Whether s. 32 of 
the Code of Civil Procedure does not give a Court a discretionary power to add 
parties after adjudication of the question raised in the suit ? — Lingammal v. Venka- 
tammal, I. L. R., 6 Mad. 227. 

Thf 4 “ Majlis Islamia ” or Muhammadan Association ’’ of Meerut instituted a 
suit in its own name by its secretary. Held that, as such Association had not, per Be, 
any status in law so to sue, the suit was not maintainable. Semble that, had .such 
Association empowered one or more of its number to act for it in the matter of the 
suit in the manner provided by s. 30 of the Civil Procedure Code, the permission 
mentioned in that section might have been granted. — Muhammadan Association 
of Meerut v. Bakhshi Ram, 1. L. R., 6 All. 284. 

An order under s. 14, Act XX. of 1863, should be mandatory, and not prohibi- 
tory. Wiiere a sacred book was kept at a temple, and was an object of veneration 
to the members of the sect entitled to worship there, held that a suit would lie 
under s. 14 of Act XX. of 1863. by some of the persons interested in the temple, to 
restrain the superintendent from removing the book to another place, and that ho 
should be directed to retain it as a portion of the furniture of the temple,— Dhur- 
rum Singh v. Kishen Singh, I, L. R., 7 Gal. 767. 

A LANDLORD having obtained a decree against the karnavan and senior anandra- 
vans of a Malabar tarwad, for the recovery of certain lands demised on perpetual 
lease to the tarvvad, on the ground that the tenure was forfeited by the denial of 
the landlord's title by the karnavan, the junior members of the tarwad sued the* 
parties to that decree to set aside the deci'ee and also the forfeiture of the tenure, 
on the ground that the karnavan had acted improperly in den^ung the title of the 
lMi#|ord. ^ It wan found that the karnavan acted botid fide in denying his landlord’^s 
TOe and in defending the suit. Held that the plaintiffs could not succeed, — Gopalail* 
V, Valw Tambnratti^ L L, R,, 7 Mad, 87. u 
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A DBCEBE against a karnavan of a Malabar tarwad, as such, is binding upon tho 
members of that tarwad, though not parties to the suit, in the absence of fraud or 
collusion. A karnavan is not a mere trustee, nor do the rules of Courts of Equity 
as to the necessity of making cestui que trusts parties to suits against trustees by 
strangers apply to the case of a karnavan and the members of the tarwad. Ex- 
plan.ition 5 of s. 13, Civil Procedure Code, is not limited to the case of a suit under 
8. 30. The members of a tarwad claim under a karnavan, suing as such, witlun 
the meaning of explanation 5 of s. 13, Status of karnavan discussed. — Varanakot 
Narayanan Nambiiri 'd. Varanakot Narayanan Nambiiri, L L. R,, 2 Mad. 328. 

In 1849, the Board of Revenue, acting under Reg. XIX. of 1810, interf erred in 
the management of the affairs of a temple. In a suit relating to the affairs of the 
temple instituted in 1878, it did not a})pear whether any transfer of property had 
been made under s. 4 of Act XX. of 1863, but it did appear that, in 1865, the Judge 
of Patna had appointed a manager of the temple, field that the right of the Go- 
vernment officers to control the affairs of the temple had been sufficiently proved. 
Section 14 of Act XX. of 1863 is generally applicable to ail religious endowments, 
and while it, in one sense, restrains the ordinary Courts from dealing with cases 
against trustees of religious eudowmenls, it gives special facilities for suits in the 
principal Civil Courts of the district by ao}" of the persons interested in these en- 
dowments. Whether, considering the provisions of s. 30 of the Civil 

Procedure Code, the retention of s. 14 of Act XX. of 1863 is at all necessary ? 

Four persons of the Chitpavan caste brought a suit in 1876, alleging that they 
and the members of their caste, in common with certain other castes, possessed the 
exclusive right of entry and worship in the sanctuary of a temple, and that the de- 
fendants, members of the Palshe caste, not being of the privileged castes, infringed 
that right in 1871 and thereafter by entering the sanctuary and performing worship 
therein. The}’ prayed for a declaration of their right and' an injunction restraining 
the defendants from interfering with it. Held that the plaintiffs could maintain the 
suit for the persoriril injury aileg(3d to have been suffered by themselves by the 
pollution of their sanctuary, whether under the Civil Procedure Code of 1859 or 
that of 1877, s. 30 of the latter being merely regulative, not constitutive. Whether 
or not it could be contended that "they and the defendants so represented their 
respective castes that the decree in this suit should bind all members of the two 
castes, would be open to argument in any future case ; but it might well be consistent 
with general principles to hold that certain judicial proceedings taken by or against 
a select number as representing a large class might, if fairly and honestly conducted, 
bind or benefit the whole class.— Anandrav Bhikaji Shankar Ddii, I. L. iL 
7 Bom. 323. 

A SHAREHOLDER of an undivided piece of land sued three of his co-sharers, 
who, he alleged, had trespassed on the land by building thereon, for restoration of 
the land to its original condition. The Court of first instance tried and determined 
the suit as brought and fnimed. The lower Appellate Court dismissed the suit on 
the ground that, there being many co-sharers, the plaintiff could not alone sue, and, 
under s. 30 of the Civil Procedure Code, the suit was bad. Per Stuart, G.J. — That 
the lower Appellate Court was right in holding that s. 30 of the Civil Procedure 
Code applied to the case, but that it was not right in dismissing the suit, but should 
have remanded it for the procedure provided by that section. Also that the per- 
mission mentioned in s 30 is express, and not constructive. Per Brodhurst, J. — 
That s. 30 was not applicable to the case, that section contemplating a case in 
which there are numerous parties, having the same interest in a suit, who are all 
before the Court, and are all anxious to have the matter in dispute disposed of, but, 
in order to save trouble and expense, are desirous that one or more of them shall 
sue or defend on behalf of all in the same interest. Per Straight and Tyrrell, JJ. — 
That s. 30 was not applicable to the case, the first part of that section implying 
that the plaintiff therein contemplated wishes to sue on behalf of other persons 
similarly interested in suing, they also wishing the same.—Hira Lai u. Bhairon, 
5 All. 602. 

, In a suit by two of the worshippers at a certain mosque, instituted after having 
obtained the sanction of the Advocate-General under s. 539 of the Civil Procedure 
.Code, against {.he mutawalli of the mosque, and two other persons to whom tlie 
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mutawalli had mortgaj^ed part of the endowed property to secure the repayment of 
ft loan, it appeared that one of the inoitgagees had sold some of the imiqf property 
in execution of a decree which he had obtained upon his mortirage, and the pro- 
perty had been purchased by the other mortgairee The plaiiUitls praved that the 
property purchased might be declared to be wiiqf ] that the sale in execution might 
be declared to be invalid; that a mutawalli might be appointed by the Court; and 
that the costs of doing the acts of the wuq f might be defrayed from the proiits of 
the property belonging to the endowment. Held that, so far as regarded tliat portion 
of the prayer as fell within the provisions of s. 539 of the Code, the phuntifts were 
not entitled to sue, as they were not “persons having a direct interest in the tnist*^ 
within the meaning of the section, and that the suit should have been instituted 
iinder s, 14 of Act XX of 186B after sanction obtained under s. 18. ISeld also that, 
though the plaintilfs might possibly have obtained leave to sue under s* 30 of the 
Code on behalf of themselves and the other persons attending the mosque, they, not 
having obtained such lease, were not entitled to institute the suit for the purpose of 
obtaining the relief asked for in the other prayers of the plaint. The weirds ** trustee, 
manager, or superintendent of a mosque,” &c., mentioned in Act XX. of 18(53, 
mean the trustee, naanagm*, or superintendent of a mosque, &c,, to which the iirovi- 
sions of the Act are applicable, not the trustee, <&c., of any mosque. Anti such Iver- 
sons are those to whom the provisions of Reg. XIX. of 1810 were applicable. The 
mosques, &c , to which the provisions of that Regulation were applicable, were 
mosques for the supiport of which endowments had been grantel in land by tbe 
GoverniDent of the country or b}^ individuals, and the mosques, &c., to whit*h the 
provisions of Act XX. cf 1863 apply, are not any mosques, &c., but any mtv.squoe 
for the support of which endowments in land have been made by the G-overnment 
or private individuals.— Jan Ali and another (Plaintiffh) y. Ram Nath Al undid and 
others (Defendants), I. L B , 8 Cal. 32. 

M.S.O.O. 31. No suit shall be defeated by reason of the misjoinder of par- 
Suit not to fail by reason ties, and the Coint may, in every suit, deal 
of misjoinder. witli the matter in contioversy so far as regards 

the rights and interests of the parties actnally before it. 

Nothing in this section shall be deemed to enable plaintiffs to 
join in respect of distinct causes of actiorr. 

In a suit instituted against sis different parties, plaintiff prayed for khaa posses- 
sion of a four-anna share in a certain lot, or, in the alternative, for a decree for 
arrears of rent against the defendants, or such of the defendants as should on 
enquiry appear to be respectively liable. It appeared that plaintiff had been kept 
out of posse*^ftion by one only of the sis defendants, and that, if he was entitled to 
a decree for arrears of rent, another of the defendants was liable for a portion only 
of such arrears. BeJd (with reference to Act X. of 1877, hs 31 and 45) that the 
suit was not improperly framed ; that there was no objection to the prayer for 
alternative relief J and that the suit should not have been distU'ssed for joinder of 
causes of action.— Janokioath Mookerjee 77. Ramrunjun Ghuckerbutty, I. L. E., 4 
Cal. 949. 

The creditor of an insolvent, who had assigned all his properly to trustee.s for 
the benefit of all his creditors generally, sued him for his debt, joining the trustees 
as defendants on the ground that they had refused to register his claim. The trustees 
had refused to register the claim on the ground that the plaintiff had not applied for 
its registration within the time notified by them, and that he would not consent to 
abid0 by the order which the High Court might make on an application by the trus- 
tees for its advice regarding the claims of creditors who, like the plaintiff, had applieil 
for the registration of their claims after such time, but before the assets of the inaol- 
tent had been distributed. The deed of trust empowered the trustees to distribute 
tbe assets of the insolvent after a certain time among the creditors who had preferred 
their claims within that time, and declared that they should not be liable for such dfs- 
Iribution to creditors who had not preferred their claims within that time ? but it did 
MU pilpower them to refuse to register claims made after thkt tim •, but befo^* dis- 
mf the assets. EM that the trustees had been properly joined as defehd*^ 
j that khm refusal to the claim gave him a 
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of action against them ; and that, inasmuch as the plaintiff had applied for the regis- 
tration of his claim before the distribution of the assets, the trustees had improperly 
refused to register it.— Ajudhia Nath and others (Defendants) v. Anant Das and 
another (Plaintiffs), L L K., 3 All. 799. 

A, B, 0, and D, were the proprietors of a 2a. 13g. share in mouza E, and also of 
a 2a. 13g. share in mouza E, both in the district of Blijlgalpur. On the 19th 

September, 1872, A, B, G, and D mortgaged their shares in E and P, together with 

property’ in the district of Tirhut, to the plaintiff. On the 24th March, 1873, A 
mortgaged his share in E and P to J. On the 13th November, 1872, A and B mort- 
gaged their sliares in E to K. On the 25th March, 1874, J obtained a decree on his 

mortgage, and the interests of A and B were purchased on the 5th January, 1875, by 
L. On the 17th April, 1874, M, to whom the first mortgage had been assigned, 
obtained a decree, and attached the property mortgaged. L objected that he had 
already purchased the interests of A, and on the objection being allowed, M insti- 
tuted a suit against L for a declaration of priority, and obtained a decree on the 9th 
August, 1876. In execution of this decree the property first mortgaged was sold on 
the 4th March, 1878, and after satisfying the mortgage, a surplus of Rs. 7,664 
remained. After the institution of the first suit, and before L’s purchase, the 
plaintiff instituted a suit upon his mortgage in the Tirhut Court without having 
obtained leave to include that portion of the mortgaged property situate in the 
Bh%alpur district. On the 17th July, 1874, a decree was made in this suit. On the 
17th January, 1877, K obtained a decree on his mortgage, and shares of A and B in 
E were sold, and purchased on the 3rd September, 1877, by N. Tlie plaintiff had his 
decree transferred for execution to the Bhagalpnr Court, and he attached the 
surplus sale-proceeds and a la. 9g. share in E. This attachment was withdrawn on 
the objection of L, who drew out the surplus sale- proceeds, The share purchased 
by N was also released from attachment. The plaintiff now sued L, N, and the 
mortgagors for a declaration that his decree of the 17th July, 1874, affected the E 
property, to recover the surplus sale-proceeds from L, and in tlie decree should 
not be valid to the extent mentioned, for a decree declaring his prior lien on the pro- 
perty in^ E.^ It was contended for the defendants that the Tirhut Court had no 
jurisdiction in respect of the Bhagalpnr property ; that the suit was had for multi- 
fariousnessj that certain persons, co-4iarers with the plaintiff, should have been 
made parties and that the cause of action bad been split. Meld that the Tirhdt 
Court had no jurisdiction in respect of the Bhagalpnr property ; that the suit was 
not had by reason of multifariousness ; and that it was not necessary to make the 
plaintiff’s co-sharers parties, as he might be regarded as contracting on behalf of 
himself and the other members of the family as undisclosed principals. Held also 
that the cause of action had been split. — Bungsee Sing v, Soodisfc Lall, I. L. R., 7 
Cal. 739. ^ 

Twb of the sons of a joint Mitakshara family, consisting of the father, three 
sons, and the widow and sons of a deceased sou, and carrying on business in part- 
nership, filed a suit on the 19th July, 1880, upon a hatchltta, dated the 11th 
December, 1876. No time was fixed for the payment of money, but the last pay- 
ment made and entered by the defendant on the hatchUta was dated 30th J.uly, 
1877. On the 26tb July, when the case came on for hearing, it was objected by the 
defendant that all the persons who sought to sue were not joined as plaintiffs. There- 
upon, on the application of the original plaintiffs, the father and the third son, who 
were described as the surviving partners of the deceased son, were added as plaint- 
iffs, but not until the suit as against them was burred by limitation. Held that 
the Court had rightly exercised its discretion in adding the 3rd and 4th plaint- 
iffs to the record, although the suit was barred under s. 22 of the Limitation Act 
as against thetn. HeM also that the claim of the original plaintiffs was likewise, 
inamnuoh as they could only enforce that claim in conjunction with the other 
plaintiffs whose rights wex*e barred under s. 22 of the Limitation Act. In actions of 
contracts it is the right of the defendant, if he takes the objection in proper time, to 
insist upon all persons with whom he has contracted being joined as plaintiffs, and 
if, after the objection has been raised, the plaintiff proceeds with the suit without 
taking proper steps to add the person or persons whose non-joinder has been objected 
to, and the Court finds thafethe objection was wmlLfoimded, the suit must be dis- 
mtiwd, Baydonath Bag n. Grish Cbunder Roy (I. L. R., 3 Cal. 26) dissented frow, 
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Held, further, that the suit would have been in time if all the plaintif s had joined ixk 
the first instance. Per Curiam —The worrls ‘‘ presci ibed period ” in section 20 of the 
Limitation Act mean, not the period prescribed for the payment of the debt, but the 
prescribed period of limitation. Tarany Churn Nfundee Shaikh Abdoor Rahman 
(2 C, L. R. 316) doubted. There is no equity, but often much injustice, in allowing 
one joint contractor out of many to sue the defendant, notwithstanding an objection 
duly made by the latter, and the Court has no right to allow one co-contractor to 
recover under such circumstances, though he may no doubt adjust the same which 
he recovers with his co-contractors. As between the members of a joint family any 
one or more may be authorized by the rest to act as their agent or agents in any 
business- transaction ; but when a joint family or any members of it carry on trade 
in partnership and contract with the outside public in the course of that trade, they 
have no greater privileges than any other traders ; if they are really partners, they 
must be bound by the same rule for enforcing their contracts in Courts of law as 
the members of any other partnership. — Ramsebuk and others (Plaintiffs) tJ. Ram 
Lai Koondoo (Defendant), 8 Cal. Law Rep. 457. 

By the memorandum and Articles of Association of the new Dhurutnsey 
Poonjabhoy Spinning and Weaving Company, the plaintiiK’s firm of M F and Co. 
■were appointed agents of the Company for Iwenij^-five years, and it was provided 
that they should have the general control and management of the Company. 
Clause 98 of the Articles provided that the said firm, as such agents, should have full 
power and authority (infer alia) to appoint and to employ, in or for the purposes of 
the transaction and maiuigement of the affairs and business of the Company, such 
solicitors as they should think pioper. An agieement, dated 26th August, 1874, 
was also entered into between the Company ami the partners in the firm of M F 
and Co., their execntois, administrators, and assigns, for the time helng constituting 
the partnershijo firm of M F and Co., whereby it was agreed that the said firm 
should be agents to the Company for twenl3’'-five years to buy and sell, &c., and 
particularly to exercise . 11 the powers contained in clause 98 of the Articles of 
Association. Messi'’. C and B weie duly ap’'>ointf‘d 'Solicitors to the Company, and 
acted as such for a considerable time. Merwdnii Framji, one of the members of 
the said firm of M F and Co., died in the middle of i\laich, 1876 The plaintiffs 
complained that G, one of the shareholders in the Company, became desirous of 
ousting the plaintiffs fiom the position of agents of the I'ompany, and of becoming 
the managing director of the Company; that, in July 1881, he procured his own 
election, and that of certain nominees of bis, as directors of the Company ; and 
on the 8th August, 1881, procured the passing of a resolution at a Board-meeting 
to the effect that as Messrs. C and B, the Company’s solicitors, were also the solici- 
tors of the agents, it was desirable, for the interests of the Company, that a change 
should be made, and that Messrs. H, C, and L, be appointed solicitors of the 
Company. The plaintiffs alleged that the only object of passing the said resolution 
■was to facilitate the design of G, of ousting' the plaintiffs from their agency, and 
getting the management of the Company for himself ; that Messrs. H, C, and L 
had been for a long time the solicitors of G, and bad been advising Inm in his designs 
upon the Company and upon the plaintiffs, and they contended that the resolution 
was a breach of the contract between the Company and the plaintiffs and a violation 
of the Articles of Association of the Company, Tlio plaintiffs sued G and two other 
directois of the Company, and the Company itself, and prayed for an injunction 
against the defendants to restrain them from committing any breach of the agree- 
ment of 26tk August, 1874, and in particular from carrying into effect the resolution 
appointing Messrs, H, 0, and L as solicitors for the Company, and to restrain them 
from doing any thing inconsistent with the mernoruiidnm and Articles of Association- 
The defendants contended that the contract of the 26th August, 1874, had been 
■determined by the death of Merwanji Fi*amji, and that the powers conferred on the 
■agents by clause 98 of the Articles were, subject to the general powers of manage- 
ment, vested in the directors by the Articles, and that the case was not one in whicli 
an injunction could be granted. Held that, having regard to the memorandum and 
Articles of Association, the contract was that the firm of M F and Co, for the 
being should be the agents of the Company for twenty-five years, and that the 

di to sue on the contract by its nature survived to the pMntijfo after the death 

Merwinji Fr&mji, Meld also that there being no provision either in the 
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of Association or the agreement of 2Gth August, 1874, that the power thereby 
conferred on the agents should be subject to the control or assent of the directors, 
there was no right in the directoi-s to interfere with the agents in the exercise 
of their powers otherwise than as lepresenting the Company in virtue of their 
general powers of management, it being admitted that the conduct of the defend- 
ants would be supported by the Company in general meeting, owing to their hav- 
ing a preponderance of votes, h&hl that, inasmuch as the Court would not,^ by a 
decree for specific performance or by injunction, compel the Company to retain the 
plaintifits in the confidential position of agents, it would not restrain the defendants 
or the Company from appointing a solicitor, which was only a violation of what was 
ancillary or incidental to the principal part of the contract, mz ^ the agreement that 
the plaintiffs should be the agents of the Company for twenty-five years ; and farther 
$emhh that on the merits of the case the Court would not interfere on behalf of the 
plaintiffs. Counsel on behalf of the plaintifis sought to obtain the injunction on the 
ground that the resolution of the 8th August, 1881, appointing Messrs. H, 0, and L 
solicitors of the Company, was contrary to the memorandum of Association, and, 
therefore, ultra vires ; and, m order that this point might be pressed against the 
defendants, it was proposed that the plaint should be amended by alleging a cause of 
action in two of the plaintiffs as sliai'eholders^ as well as a cause of action in all the 
plaintiffs as parties contracting with the Company. Held that, under the provisions 
of ss. 26 and 31 of the Civil Procedure Code (Act X. of 1877), the amendment 
could not be allowed. The plaintiffs, as shareholders and contractors, had not the 
same cause of action, by \vbich words were meant not only the act complained of, but 
also the right violated by that act. The rights of the plaintiffs as contractors, alleged 
to be violated by the resolution, \vere rights given to them by their agreement ; but 
the rights' of the plaintiffs as shareholders were rights secured to them by the 
Articles of Association. — Niisserwiinji Merw^dnji Pdnday and others (Plaintiffs) v. 

Gordon and others (Defendants), 1. L. B., 5 Bom. 266. 

32. The Com t may, on or before the first hearing, upon the ap- MJ.0,0# 
Court may dismiss or add plication of either party, and on such terms 
parties. as the Court thinks just, order that the name 

of any party, whether as plaintiff or as defendant, improperly joined, be 
struck out ; 

and the Court may at any time, either upon or without such appli- 
cation, and on such terms as the Court thinks just, order that any 
plain tifi^ be made a defendant, or that any defendant be made a plaintiff, 
and that the name of any person who ought to have been joined, whether 
as plaintiff or defendant, or whose presence before the Court may be 
necessary in order to enable the Court effectually and completely to ad- 
judicate upon and settle all the questions involved in the suit, be added. 

Consent of person added person shall be added as a plaintiff, or 

fts plaintiff or next friend. as the next friend of a plaintiff, without his 

own consent thereto. 

Parties to suits institut. Any person on whose behalf a suit is in- 

©d or defended under sec- stituted or defended under section 30 may ap- 
ply to the Court to be made a party to such suit. 

All parties whose names are so added as defendants shall be served 
Defendants added to be with a summons ill manner hereinafter men- 
jierved. ^ ^ ^ tioned, and (subject to the provisions of the 

Indian Limitation Act, 1877, section 22) the proceedings as against them 
shall be deemed to have begun only on the service of such summons. 

The Court may give the coi duel- of the 
on uc o sui . plaintiff as it deems proper. 

Ah oedbr refusing an application under Act X. of 1877, s. 32, by a person to 
be added as a defendant in a suit, is not applicable. — Karman Bibi v, Misri Lai, 

I. L. E., 2 All 904. 
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V S0EI) bis brothers for his share of the estate of their deceased father, the 
father and sons being divided, V having been transpoited for life, his sons applied 
to be made plaintiffs in the suit on the ground that they had a joint interest with 
their father in their grandfather’s estate. that, under the circumstances, the 

application was pioperly gianted — Naiakka v. Naiayana, 1. L. R, 6 Mad. 331. 

The Secretary of State is not a necessary party to a suit to set aside a sale for 
arrears of revenue, but the Government have such interest as would, on their appli- 
cation, entitle them to be made a partjn S. 424 of the Civil Procedure Code does 
not preclude a Ooiut from adding the Secretary of State as a neceshary party under 
s. 32 of the Code. — Bal Mokoond Lall v. Jirjudhnn Roy, I. L. R., 9 Cal. 271. 

A PEESON alleged to be a lunatic, though not found so under Act XXV. of 1858, 
may appear either by vakil or in person. Undf^rs 32 of the Code of Civil Procedure 
no perbon can be added as a plaintiff unless he has previousl}^ consented thereto ; 
and if a person objects to be added as a plaintiff, the proper course is to make him 
a defendant.— Uraa Suudari Dasi (Plaintiff) Ramji Haidar and others (Defend- 
ants), I. L. R., 7 Gal. 242. 

The object of s. 32, which enables a Court to add parties whose presence 
before the Court may be necessary to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit, is to enable the 
Court to try and determine, once for all, material questions common to the parties 
and to third parties, and not merely questions between the parties to the suit.— «• 
Vydianadayyan x), Sitaramayyan, I. L. R., 5 Mad. 52. 

Plaintiff sued defendant for damages for slander of plaintiff’s sister. The 
Court, regarding tlio suit as defective for wairant of parties, made plaintiff’s sister 
a co-plaintiff under s, 73 of Act VIII. of 1859. Held that the defect was one not 
to be remedied under that section, and th.it as tliere was no i ight of suit in the 
plaintiff, the suit should have been dismissed. — Subhaiyar (Defendant), Appellant, 
r. Kristnaiyar and i lodier (Plaintiffs), Respondents, 1. L. R., 1 Mad. 383. 

Thp plaintiff in a paitucrship-suit to which there were twenty-one defendants 
applied to the Court for leave to withdraw the suit, or that the suit might be dis- 
missed. Ten of the defendants supported the plaintiff’s application. Two of the 
defendants objected, and applied, under s. 32 of the Civil Procedure Oo«le (Act X. of 
1877), that they might bo made plaintiffs, and that the plaintiff might be made a 
defendant The Court granted their applicatiou. — Edulji Muncherji Wacha 
Vulleebhoy Khdnbhoy, I. L. R., 7 Bom. 167. 

In a suit for the partition of joint family property, the mortgagees of the 
right, title, and interest of the plaintiff, applied under Act X. of 1877, s. 32, to be 
added as parties. Held that tbeir presence was not necessary in order “ to enable the 
Court effectually and completely to adjudicate and settle all the questions involved 
in the suit ” within the meaning of s. 32. Hdd also that that section does not 
contemplate any application to the Court by the person proposed to be added. — 
Mohindrobhoosnn Biswas v. Shosheeblioosun Biswas, I. L. R., 5 Cal. 882. 

In a suit for rent, where the defendant alleged that a person not on the I’ecord 
had a joint interest with the plaintiff in the property in respect of which the rent 
was due, lield^ where the plaintiff disputed this, and objected to such course being 
taken, that it was improper to add such person as cu-plaintiff, and that, if added at 
all, it should be as defendant, in order that the issue between him and tin? plaintiff 
might be properly tried. Held also that in such a case an appeal lies under s. 591 
of the Civil Procedure Code.— Googlee Sahoo (Plaintiff) n. Prem Lai 8ahoo and 
another (Defendants), I L. R., 7 Cal, 148. 

The plaintiffs brought a suit to recover certain sums of money from the defend-*" 
ants, due to them under certain contracts w'bich they alleged had been entere*! into 
by themselves, and one A D as agent of the defendants, and asked -for an account. 
The defendants, in their wiitten statement, contended that there -was no privity of 
coi^ract between thems( Ives and the plaintiffs, and denied the alleged agency of 
A D. plaintiffs, before the hearing, applied to the Court to have A D added as 
.a party-defendant under ss. 28 and 32 of Act X. of 1877, asking to be allowed to 
their plaint so as to pray for relief in the altei motive against tue ongmsd 
Or the said A B, or both against the ©rigiual dof endauts and the ' said 
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A O. Held that, under s. 28, they were entitled to the order on the authority of 
the case of Child Stennins^ (L. *R, 5 Oh. B. 695). — Buddree Doss and another ii. 
Hoare, Miller, and Co,, I. L. R., 8 Gal 170. 

S SUED N and R jointly and severally for certain moneys. The Court of first 
instance e:ave S a decree for such moneys against N, and dismissed the suit aa^ainst 
R. K appealed from the decree of the Court of first instam'o, but S did not .ippeal 
from it. The Appellate Court, at the first hearinp^ of N’.s appeal, imide R a respond- 
ent, the period allowed hy law for S to have preferred an appeal havimr then expired, 
and eventually reversed the decree of the Court of first instance, disinissinct the 
suit as astainst N, and giving S a decree a^.iinst R. Held that, although the Appel- 
late Court was competent to make R a party to the appeal, under ss :i2 and 582 of 
Act X. of 1877, yet it was not competent, with I'efeience to s. 22 of Act XV. of 
l877, to give S a decree against R, the former not having appealed fioni the decree 
of the Court of first instance within the time allowed by law. — Ranjit Sing (Defend- 
ant) ' 0 . Shoo Pershad Ram (Plaintiff) and Raglumainian Ham (Defendant), L L. B,, 

2 All 48?. 

B AND K, the mortgagees of a mohal, granted the mortgagors a lease of the 
mehal, the mortgagors agreeing to nay the mortgagees a ceitain lent half-yeailv <m 
account of the right they held in equal shares, and that, in d(dault of payment of 
such rent, “ the mortgagees” should be entitled to sue for payment. The mortga- 
gors having made default in payment of the rent, and X refusing to jtun in a suit 
against the mortgagors to enforce payment, B sued them alone fur a moiety of the 
rent due. The Revenue Court of first instance hedd, with referGn<‘e to Act XVIIl. 
of 1873, s. 106, that B could not sue separately Held by the High Court tliat tlie 
order of the Revenue Court of first appeal, directing {inter alid) that the ('‘ourt of 
first instance sliould re-try the suit after making N a defendant In tlie Hint, was not 
illegal, notwithstanding that the provisions of Act X. of 1877, s. 32, were not made 
applicable to the procedure of the Revenue Courts by Act XVIIL of 1873.— -Shib 
Gopal V. Baldeo Sahai, I. L. E., 2 All. 264. 

During- the hearing of a suit for recovery of immoveable property it appeared 
from the evidence and certain documents put in that the plaintiff had mortgaged 
his right, title, and interest to a third person, by whom the suit was practicallv being 
carried on. On an application by the defendant for the mortgagee to be added as a 
party-defendant under the provisions of s. 32 of the Civil Procedure Code, the 
Court directed a rule to issue, calling on him to show cause why he should not be 
added as a party-defendant or give security for costs. The rule was not applied for 
on petition or affidavit, and set out no grounds for the anplicatinn at all On an 
objection taken by the mortgagee at the hearing of the rule, held that the grounds 
should have been stated on affidavit or have appeared on the face of the rule, and 
that the mortgagee was entitled to know what he had to answer, and con^cquentlv, 
the rule being informal, it was discharged wdih costs. — Rtimnarain Kailia v, Moneo 
Bibee, and Ramuarain Kallia v. Gopal Doss Sing, I. L. R., 9 Gal. 735, 

A SUED as only son and heir of his father B. C, the widow of B, having, with 
the concurrence of A, taken out letters of administration of B’s estate, was, on the 
application of A at the hearing of the suit, imule a co-plainiiti timler s. 32 of tlie 
Civil Procedure Code. Held that 0 ought not to have been joined as a plaintitf in 
the suit, inasmuch as A has no right at ail to sue. 8. 32, as far as tlu^ additiim of 
plaintiffs is concerned, only applies to those cases in which the original party who 
l)ronght the suit has some title to sue. Per Pontifex, .J.— The power given by .s. 27 
of the Code ought to be exercised before the fir.st bearing of tlie case. Held also 
that s. 2 of Act XXVII. of 1860 prohibited A from suing alone, for Jilfimugh he was, 
no doubt, beneficially entitle<I to recover it, yet there wuis no vexatious or fr,mdukuit 
withholding of the debt within the meaning of tlnit section. Per Garth, OJ, -A 
debt cannot be said to be ‘‘ vexatlously withheld within tlm meaniiu of tint sre- 
tion simply because the debtor omits to pay it.— Clmnder Coomar Roy and aiiotlier 
(Defendants) v. Gocool Chunder Bhuttaoharjee (Plaintiff), I. L. R., 6 Cal 370. 

In a suit by the purchaser of goods hy sample against the vendors for damajies, 
Ott the ground that the bulk did not correspond with the sample, tin* vendors 
* .applied, Under Act X. of 1877, s. 32, to add the vendor to them on the «am<‘ samples 
of the goods as a defendant, alleging that the question between the plaiatifEs and 
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tb6ms<*l?es was the same as between themselves and their vendor. Eeld^ refusing 
the applioatiou, that the plaintiffs ought not to have the vendor to the defendants 
made a party to the suit, and that hia presence was not necessary in order to enable 
the Court effectually and completely to adjudicate upon and settle all the questions 
involved in the suit.” Mahomed Badshah.v. Nicol Fleming (I. L. R., 4 Cal. 355). 
Followed in a case where two suits against K for possession of the property of B, 
deceased, were instituted in the Court of a Subordinate Judge by parties claiming 
adversely to one another as heirs to B, and the Judge, on the application of the plaint- 
iffs in these suits, under s. 32, added the plaintiffs in the first suit as defendants in 
the second, and the plaintiffs in the second suit as defendants in the first.— Naraini 
Kimr t?. Dm jan Kuar ; Naraini Kuar v» Piarey Lall, I. L. E., 2 All. 738. 

A sum V and S to establish his right to attach a certain house in execution of 
a decree obtained by birn in a previous suit. In their written statement the defend- 
ants alleged that A had obtained the decree in question by traud. Shortly before 
the present suit, V had mortgaged the house to H for Rs. 33,000. About three 
weeks after the suit had been filed. H advanced a further sum of Es. 5,000 to V 
on the same security, and on the same clay (12th December, 1881) entered into 
an agreement with V, by which he agreed to buy the house for Rs. 45,000, the sale 
to be completed immediately after the decision of the present suit. The agreement 
provided that V should defend the suit : but, if the result of the suit should be to 
establish the plaintiff’s right to seize the house in execution, then that H should be 
at liberty to cancel the contract of sale. Subsequently V wrote to H, declaring 
his intention of abandoning his defence. H thereupon applied to be made a de- 
fendant to the suit, in older to protect the house fiom the plaintiff. Held that H 
was entitled to be made a party under sections 32 and 372 of the Civil Procedure 

Code (Act XIV. of 1882). Meld also that the agreement of 12th December 

amounted to an absolute sale, by V to H, of the equity of redemption of the 
house in question, and that it was not champertous. — Ahmedbhoy Hubibhoy v. 
Vulleebhoy Cassnmbboy, 1. L. R., 8 Bom. 323. 

Held, reading ss. 28, 29, and 32 of Act X. of 1877 together, that, where an 
application is made under’s. 32 for the addition of a person, whether as plaintiff or 
defendant, such person should, as a general rule, be added only where there are 

questions directly arising out of and incidental to the original cause of action, in 

which such person has an identity or community of interest with the original plaint- 
iff or defendant Two suits against K for possession of the property of B, deceased, 
were instituted in the Court of the Siihordirrate Judge by parties claiming adversely 
Iq one another as heirs to B. The Subordinate Judge, on the applications of the 
plamtiffsin these suits, under s. 32 of Act X. of 1877, added the plaintiffs in the 
mrat suit as defendants in the second, and the plaintiffs in the second suit as defend- 
ants in the first. Held on appeal by the defendant K from the orders of the 
Subordinate Judge, applying the rule stated above, that such addition of parties, not 
being necessary to enable the Subordinate Judge effectually and completely to 
adjudicate upon and settle all the questions involved in the suit,” were not proper. 
The principles on which s. 73 of Act VIILof 1859 should be interpreted enunciated 
by Sir Barnes Peacock in Jaygobiud Dass v. Gauri Pershad Shaha (7 W. E. 222) ; 
Baja Ram Tewari v. Lachman Pershad (8 W. R. 15) ; and Ahmad Hussain y. Khodeja 
(10 W. R. 316 ; 3 B, L. E., A. C., 28) ; and the lemarks of Pontifox, J.,in Muhammad 
Jiadshah v. Nicol Fleming (I, L. R., 4Gal. 355) followed and applied. — Naraini Kuar 
(Defendant) v. Durjan Kuar and others (Plaintiffs) ; Naraini Kuar (Defendant) 
jPiarey Lall and others (Plaintiffs), I. L. R., 2 All. 738. 

In a so it for rent at enhanced rate brought by all the shareholders in the estate) 
the rent of which it was sought to enhance, it appeared that the notice of enhance- 
ment issued under s. 14 of Act VIII. (B.C.) of 1869 had been issued at the instance 
of stune only of the persons entitled to the rent Held^ by Garth, C.J., Pontifex 
and Mitter, JJ. (Morris and McDoneli, JJ,, dtssentientibus)^ that the suit would lie. 

Garth, C.J*-~The right to enhance rent from time to time as occasion arises is 
one of those incidents of the contract which the landlords or any of them have a 
4 right to enforce. Where some of the co-sharers refused to join in a suit to enforce 
such right, the co-sharers desirous of bringing the suit may do so under s. 32 of the 
avR Procedure Code, Act X. of 1877, making the recusant co-sharers defendants. 
Per Mortis and McDoneli, JJ.— -A suit cannot be brought by a co-sharer in actual 
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separate receipt of a share of the rent for enhanced rent of hia share, thoo^^h notice 

be served in respect of the whole rent, and all the co-sharers be made parties to the ^ 

suit. Nor will a suit for arrears of rent at enhanced rate, brought by all the share- ^ 

holders, lie where the notice of enhancement under s. 14 of Act VIIL (B.C.) of 1869 

has been issued at the instance of some only of the persons entitled to the rent. Per 

Garth, G.J. — Those persons who are entitled to sue as landlords have also the riglxt [ 

under s. 14 of Act VIII. (B.C.) of 18G9 to give the necessary previous notice. Per 

Morris, J.— The person to whom the rent is payable must, where more persons than I 

one are entitled to receive the rent, signify all such persons, — Chuni Singh and others I 

(Plaintiffs), Appellants, v. Hit a Sfahata (Defendant), Respondent, 9 Cal. Law Rep, S7, i 

This words in para. 1 of s. 53 of the Code of Civil Procedure (Act X. of 1877), i 

*^at or before the first hearing,’’ are merely directory and not mandatory, and there- 
fore a plaintiff may, subsequently to the first hearing,” amend his plaint, provided ’ 

such amendment docs not alter the original character of his suit. The pkintiifs 
(mortgagors) in a suit against their mortgagees sought only for production of the j 

mortgage-deed or for an account, although the averments in the plaint warranted 
a prayer for redemption. Subsequently to the first hearing of the suit they applied i 

to he allowed to amend the plaint by adding a prayer for redemption. Held that the ^ 

provisions of s, 53 of the Civil Procedure Code (Act X. of 1877) did not preehnle 
the Court from permitting the amendment to be made. It is competent to a Court, j 

at any time before passing a decree, to frame an additional issue embracing a matter 
not included in the plaint (provided it be not inconsistent with it), or in the written 
statement, but which may appear upon the allegations made on oath by the parties, 
or by any person present on their behalf, or made by the pleaders of such parties or 
persons. S. 34 of the Civil Procedure Code (Act X. of 1877) limits the time within 
which a defendant may object for want of parties, but it does not so limit the right 
of the plaintiJi to add parties. In some cases s. 34 would not prevent even a 
defendant from objecting to the want of a party after the first bearing, e.p'., where 
after the first hearing and befoie decree a co-parcener or remainderman or reversioner 
is born, or where a woman (who is a party) is married to a man who is not a party 
to the suit. The objection did not exist at or before the first hearing, and therefore 
could not have been made or waived by the defendant ; and if he made it at the 
earliest opportunity after it came into existence, he would have satisfied the spirit 
of 8. 84. — R. and N. Modhe (PlaintifE) v, S. Longer (Defendant), I. L. E., 5 Bom. 609. 

33. Where a defendant is added, the plaint, if previously filed^ M.S.O.O, 

Where defendant added, shall, unless the Court direct otlierwise, be 

plaintiff to amend. amended in such manner as may be necessary, 

and an amended copy of the summons shall be served on the new de- 
fendant and the original defendants. 

34. All objections for want of parties, or for joinder of parties who 

Time for taking objeo- i*^terest in the suit, or for misjoinder 

tions as to non-joinder or as co-piaiotiffs or co-defendants, shall be taken 
misjoinder. 0 ^^ earliest possible opportunity, and in all 

cases before the first hearing ; and any such objection not so taken 
shall be deemed to have been waived by the defendant. 

The words in para. 1 of s. 53 of the Code of Civil Procedure (Act X. of 1877), 

“ at or before the first hearing,” are merely directory and not mandatory, and there- 
fore a plaintiff may, subsequently to the first heanng,” amend his plaint, provided 
such amendment does not alter the original character of his suit. The plaintiffs 
(mortgagors) in a suit against their mortgagees sought only for production of the 
mortgage-deed or for an account, although the averments in the plaint warranted 
a prayer for redemption. Subsequently to the first bearing of the suit they applied 
to be allowed to amend the plaint by adding a prayer for redemption. Fefc/ that the 
provisions of s. 53 of the Civil Procedure Code (Act X. of 1877) did not preclude 
the Court from permitting the amendment to be made. It is competent to a Court, 
at any time before passing a decree, to frame an additional issue embracing a matter 
not included in the plaint (provided it be not inconsistent with it), or in the written 
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statement but which may appear upon the allegations made on oath by the parties, 
er by any' person present on their behalf, or made by the pleaders of such parties or 
persons. S 34 of the Civil Procedure Code (Act X. of 1877) limits the time withm 
which a defendant may object for want of parties, but it does not so limit the right 
of the plaintiff to add parties. In some cases s 34 would not prevent even a 
defendant from objecting to the want of a party after the first hearing, e.g.<, where 
after the first hearing and before decree a co-parcener or remainderman or reversioner 
is born, or where a woman (who is a party) is married to a man who is not a party 
to the suit The objection did not exist at or before the first hearing, and therefore 
could not have been made or waived by the defendant ; and if he made it at the 
earliest oppoitunity after it came into existence, he would have satisfied the spirit of 
e, 34.— E. and N. Modhe (Plaintiff) v. S. Donger (Defendant), I. L. R., o Bom. 609. 

M.S.0.0. 35. When there are more plaintiffs than one, any one or more of 

Bach of several plaintiflfs them may be authorized by any other of_ them 
or defendants may author- to appear, plead, or act tor such Other in any 
ize any other to appear, &o , proceeding under this Code: and in like 
manner, when there are more defendants than 
one, any one or more of them may be authorized by any other of them 
to appear, plead, or act for such other in any such proceeding. 

Anthority to be in writ- The authority shall be in writing signed by 

ing, signed and filed. the party giving it, and shall be filed in Court. 


Recognized Agents and Pleaders, 


M.S-0.0. 36. Any appearance, application, or act in or to any Court, required 

Appearances, &c., may be or authorized by law to be made or done by a 
in person, by recognized party to a suit or appeal in such Court, may, 
agent, or by pleader. except wheu therewise expressly provided by 

any law for the time being in force, be made or done by the party in 
person, or by bis lecognized agent, or by a pleader duly appointed to 
act on his behalf : 

Provided that any such appearance shall be made by the party in 
jperson, if the Court so direct. 

Hone but barristers and attorneys have a legal right to practise in the Bombay 
Court of Small Causes. Neither ss. 2 and 36 of the Code of Civil Procedure 
(Act Ho. XIV. of 1882), nor ss. 38 and 76 of the Presidency Small Cause Courts 
Act (Ho. XV. of 1882), give the pleaders of the Bombay High Court that right. 
The provisions of s. 47 of Reg, IE. of 1827, authorizing persons holding sanads 
from the High Court to practise in the Mofussil Courts, are still in force. Per 
Bay ley, West, Pinhey, and Latham, JJ.— S. 2 of the Code of Civil Procedure, 1882, 
does not give every pleader a title to appear and plead ; it only enacts that pleader 
means every person entitled to appear and plead for another in Court, and includes 
an advocate, a vakil^ and an attorney of a High Court. Consequently, if pleaders 
or vakils, who are the same class of practitioners, are not entitled by law to appear 
or plead for another in Court, the definition of ‘ pleader ’ gives them no new right 
or status. The words in^ s. 36 of the Code of Civil Procedure, Act XIV,, 1882, 
** by a pleader duly appointed to act on his behalf,^’ do not simply mean a person 
duly appointed by the party in the suit, but a pleader duly appointed according to 
law regarding pleaders in force in the particular Court— iw re The Pleaders of the 
High Court, I. L, R., 8 Bora. 105. 
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37. The recognized 
agents. 


agents of parties by whom such appearances, 
applications, and acts, may be made or ,done, 
are — 
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(a) persons holding general powers»of-attorney from parties not 
Persons holding powers- resident within the locai limits of the jurisdic- 

of-atfcorney from parties out tion of the Court witliin which limits the 
of jurisdiction. appeatance, application, or act is made or done, 

authorizing them to make and do such appearances, afjplications, and 
acts on behalf of such parties ; 

(b) mukht^rs duly certificated under any law for the time being 

in force, and holding special powers-of*attorney 
Certificated muklitars. authorizitig them to do, on behalf of their prin- 
cipals, such acts as may legally be done by mukhtars ; 

(c) persons carryitig on trade or business for and in the names of 
Persons carrying on trade parties not resident within the local limits of 

or business for parcies out the jurisdiction of the Court Within which 
of jurisdiction. limits the appearance, application, or act is 

made or done, in matters connected with such trade or business only, 
where no other agent is expressly authorized to make and do such ap- 
pearances, applications, and acts. 

Nothing in the former part of this section applies to the territories? 
Eecogni^ed agents in DOW administered respectively by the Lion te- 
Punjab, Ovidh, and Central uant-Governor of the Paoj^, and the Chief 
Provinces. Commissioners of Oiidh and the Central Pro- 

vinces; but in those territories the recognized agents of parties by 
whom such appearances, applications, and acts may be made and done, 
shall be such persons as the Local Government may, from time to time, 
by notification in the official Gazette, declare in this behalf. 


The term non-resident in s. 37, cl. a, of the Code of Civil Procedure (Act X, 
of 1877), covers every abs«!ence which may reasonably be supposed to have been 
within the contemplation of the Legislature in using that term ; thus, where a Mar- 
wadi had resided for forty years at Pen, and had also a place of business there, but 
who had gone to his native country to get his sisters married, and had been absent 
upwards of four months, it was held that he was ‘ non-resident ’ within the local 
limits of the jurisdiction of the Pen Court, and that a person holding a general 
power-of -attorney from him was a recognized agent within the meaning of the 
section. — Ramchandra Sakharam (Appellant) v. Keshav Durgaji by his agent Hakina 
Bepaji (Respondent), I. L. R., 6 Bom. 100. 

To SATISFY the conditions of s. 76 of the Civil Procedure Code (Act X. of 1877) 
as to service of summons on an agent, there must be a person residing without the 
local jurisdiction, but carrying on business or work within those limits by a manager 
or agent, and sued on account of such work — that is, business either actually itself 
carried on by the agent or manager, or forming part of the business in the sense of 
a connected course^^of transactions to the management of which he has been duly 
appointed. Ss. 76 and 37, cl. c, are to be construed together, and are intended 
to carry out the same scheme of relief, which rests upou the idea tliat where an 
agent has been put forward substantially to take the place of his principal within 
a particular jurisdiction, he should take the place of such principal (at the option of 
any person who has dealt with him) in any legal proceedings that may arise out of 
the business or work in which the agent has been virtually a local principal. The 
manager or agent contemplated by the Code is one who has an initiative and inde- 
pendent discretion, albeit subject possibly to principles and general orders prescribed 
for his guidance.^ A mere servant employed to carry out orders or to execute a par- 
ticular commission, or a factor or common agent who is not identified with the firm 
|(^i; which he acts, is not such an agent. The firm of Ganesh Lall Soonder Lall 

a |d on business at Agra. It had no place of business in Bombay, but it 
oy%d 0 as its agent in Bombay in certain dealings which it had with the 
plaintiff. The letters and telegrams of the fiirm to G were sent to the plaintiff^i 
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i)lace of business, or addressed to G as an individual, not in the name of the firm. 
G did not himself initiate anj’ business?, or in mj w \j stand between his employer’s 
firm and the pkintif . that Gr was not the defendant’s manager or a^ent 

within the meaning of the Civil Procedure Code, s. 76, and that, in an action against 
’the defendants, service of summons upon him was not due service G in particular 
instances drew Imndia on the firm of Ganesh Lall Soonder Lall, which that firm 
duly accepted and paid. Held that he might reasonably be deemed their agent or 
.manager for this particular kind of business, if fqr no other ; and service on him 
might probably snffice in the case of a plaintiff suing on hnndi-transactions as with 
the firm through him. Service unduly made under s. 76 does not become effectual 
by reason of the fact of such service being subsequently notified to the parlies 
really interested as defendants. Semhle.—SexviGe duly effected under s. 76 is 
^effectual without reference to the circumstance of its being or not being cornmuni- 
oated to the real defendants.— Goculd as Dwarkadas of Hyderabad, carrying on 
, business at Bombay under the name of Girdhar Lai Pateh Chand by Ms immim 
^Moti Lai Buna Chand (Plaintiffs), v. Ganesh Lai Halasroy and others, carrying dn 
Dusiness at Bombay under the firm of Ganesh Lai Soonder Lai (Defendants), 
I. L. R., 4 Bom. 416. 

M.S.0*0* 38. Processes served on the recognized agent of a party to a suit 

"semoe of process on Or appeal shall be as effectual^ as if the same 
recognized agent. has been served on the party in person, unless 

the Court otherwise directs. 

The provisions of this Code for the service of process on a party 
to a suit shall apply to the service of process on his recognized ageiit. 

M.S.0,0. 39. The appointment of a pleader to make or do any appearance, 

. . , , application, or act as aforesaid, shall be in writ- 

Appomfcment of pleader. andsuch appointment shall be filed in Court. 

When so filed, it shall be considered to be in force until revoked 
with the leave of the Court, by a writing signed by the client and filM 
in Court, or until the client or the pleader dies, or all proceedings in the 
suit are ended so far as regards the client. 

No advocate of any High Court established by Royal Charter shall 
be required to present any document empowering him to act. 

40. Processes served on the pleader of any party, or left at the office 
Service of process on or ordinary residence of such pleader, relative 
pleader. to a suit or appeal, and . whether the same be 

for the personal appearance of the party or not, shall be presumed to 
be duly communicated and made known to the party whom the pleader 
represents ; and, unless the Court otherwise directs, shall be as effectual 
for all purposes in relation to the suit or appeal as if the same had been 
given to or served on the party in person. 

M.aOtO, 41. Besides the recognized agents described in section 87, any 

person residing within the jurisdiction of the 
Agent to receive process. Court ifiay be appointed an agent to accept 
service of process. 

Sucb appointment may be special m general, and shall be made? by 
^ ^ , an instrumenrdn writing; ^signed by the prin- 

meui be general, a Auty^^kfeEed Wpy\hei:eof, 
shall be filed in Court. 
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42. Every suit shall, as far as practicable, be so framed as to afford 
ground for a final decision upon the subjects in 
Suit how to be framed, dispute, and SO to prevent further litigation 
concerning them* 

In’ disposing of a second appeal, the High Court is competent, under Act X* 
of 1877* 8. 42, to consider the question whether the plaintiff has any cause of action 
or not, although such question has not been raised by the defendant^appelljant w 
the Courts below or in his memorandum of second appeal, but is raised for the 
first time at the hearing of such appeal. — Lachman Prasad u. Bahadur Singh» 
L L. R,, 2 AH. 884. 

Under sa. 42 and 43 of the Civil Procedure Code, plaintiffs must bring their 
entire cltiim and every remedy enforceable in respect of that claim ihtC CCnrt lit 
once ; and, if they fail to do tb it in any suit, they cannot afterwards avail themselves 
of any lemedy on which they have not chosen to insist in the hist suit ’Butts for 
enhanced rent, and suits for rent, are claims arising in respect of the same subject* 
matter, and a plaintiff cannot be allowed, after having imsnccessfully sued for rent 
at an enhanced rate, to sue for the original rent for previous years. — Kunnock 
Chunder Mookerjee v. Guru Dass Biswas, I. L. R, 9 Cal 919. 

R PDROHASED two houses under the same sale-deed. Four years afterwards^ 
he sued for possession of one of the houses, alleging that he had been dispossessclt 
by the ancestor of the defendant. Subsequently he sued the same defendant for 
possession of the other, alleging that, at the time when he instituted tlie former 
suit, he had already been dispossessed of the house now in question, and by tbC 
same person. Held that although the plaintiffs title to both houses rested on the 
title acquired by him under one and the same sale-deed, yet the cause of action,. 
viz , his ouster from the two houses on different occasions, gave rise to two separate 
causes of action, which he was not bound to join in the former suit, there being 
nothing in the Civil Pioceduie Code to compel him to do so Jardine Skinner and 
Co. V, Ranee Shama Soonduree Debia (13 W. R. 196) and Ram Bunder Saba v* 
Delanney (20 W. R. 103) refeiied to. — Riayatullah Khan v, Nasir Khan, L L. B., 
6 All. 616. 


43. Every suit shall include the whole of the claim which the M.S,C, 
Suit to include whole plaintiff is entitled to make in respect of the 
^ ^ cause of action ; but a plaintiff may relinquish 

any portion of his claim in order to bring the suit within the jurisdic- 
tion of any Court. 

If a plaintiff omit to sue in respect of, or intentionally relinquish* 
Relinquishment of part portion of bis claim, he shall not after- 

pf claim* wards sue in respect of the portion so omitted 

or lelinquished. 


A person entitled to more than one remedy in respect of the same 
Omission to sue for one Cause of action may sue for all or any of his 
of several remedies. ^ lemedies ; but if he ornits (^except with tlie leave 
01 the uonrt obtained before the first hearing) to sue for any of such 
remedies, he shall not afterwards sue for the remedy so omitted. 

. purpose of this section, an obligation and a collateral secu- 

rity for its performance shall be deemed to constitute but one cause of 
actuwt, 
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Illustration. 

A lets a house to B at a yearly rent of Bs. 1,200. The vent for the Whole of 
the years 1881 and 1882 is due and unpaid. A sues B only for the rent due for 
1882, A shall not afterwards sue B for the rent due for 1881. 


Under s. 7, read with ss. 8, 9, and 10 of Act VIII. of 1859, a plaintifE suin^ 
for mesne-profits of land is not precluded from afterwards maintaining a suit for 
possession of such land. Pratap Chandra Burna v. Rani Swarnamayi (4 B. L. R., 
F. B., 113) commented on. — Monohiir Lall v. Gouri Bunkur, 9 I. L. R., Cal. 283. 

Where there has been a suit between an agriculturist mortgagor and his 
mortgagee for an account merely, a subsequent suit for possession on payment of 
the money declared to be due is barred under either s. 13 or s. 43 of the Code of 
Civil Procedure. — Bh4u Balaji v. Hari Nilkanthrav, I. L. R., 7 Bom. 377. 

Held, where two suits were instituted simnltaneoiisly, and one of such suits had 
been determined, that, assuming that the claims in such suits arose out of the same 
cause of action, and should have been included in one suit, the provisions of s. 7 of 
Act VIIL of ifeo were no bar to the entertainment of tlie second suit.— Kaleshar 
Pershad (Plaintilf) v. Jagan Nath and another (Defendants), I. L. R., 1 AIL 650. 

Where a previous suit for a declaration of title and confirmation of possession 
of certain land has been dismissed on the ground that the plaintilf was not in posses- 
sion at the time of filing the suit, a subsequent suit on the same title for recovery 
of possession of the land is not barred under s. 43. Moonshee Buzloor Ruheern v. 
Shuinsooriissa Begum (11 Moore’s I. A. 551) discussed. — Jibunti Nath Khan and 
others v. Sbib Nath Ghuckerbutty, I. L. R., 8 Cal. 819. 

. D, BEING able to sue for the possession of certain property, omitted to do so, 
and sued in the first in^tauce only for a declaration of her right to such property. 
The Court refusing to make any sjich declaration, on the ground tliat she could sue 
for possession, D then sued for possession. Held that the second suit was not barred 
by s. 7 of Act VIIL of 1859. See also Tulsirarn u. Gungaram, I. L. R., 1 All. 
252.— Darbo (Plaintijff) v. Kesho Rai (Defendant), I, L. R., 2 All. 356. 


The obligee of a bond for the payment of money, hypothecating immoveable 
property as a collateral security for such payment, sued for the moneys due on the 
bond, but omitted to claim the enforcement of his lien, and obtained a decree only 
for the payment of the amount of the bond -debt He subsequently sued to en- 
force his lien, Held that, under Act X. of 1877, s. 43, as amended by Act XII. of 
1879, 8. 7, he could not be permitted to sue to enforce his lien. — Gumani v. Ram 
Padarath Lai, I. L. R., 2 All. 838. 


Ip a person intentionally omit to sue for any portion of his claim, the provi- 
sions of 8. 43 of Act X. of 1877, as well as the provisions of s. 7 of Act VIIL of 
1859, bar the institution of a second suit for the portion so omitted. So that, where 
a family property consisted of lands as well as debts, and the plaintiff at first sued 
for a partition of debts only, and then compromised and withdrew the suit without 
the permission of the Court, it was held that his second suit to demand a partition 
of the whole property was not maintainable.— Ukha v. Daga, 1. L. R., 7 Bom. 182. 

The usufructuary mortgagee of certain land gave a lease of it to the mort- 
gagor, the latter hypothecating the land as security for the payment of the rent. 
Arrears of rent accruing, the mortgagee sued the mortgagor for the same in the 
Revenue Court, and obtained a decree. Subsequently the mortgagee sued the mort- 
gagor in the Civil Court to recover the amount of such decree by the sale of the 
land, claiming under the hypothecation. Held that the second suit was not barred 
by Ih© provisions of s. 43 of Act X. of 1877. — Banda Hassan v, Abacli Begara, 
LL.R,,4AIL180. ’ 

by the Full Bench (Stuart, C.J., dissenting) that the Courts of 

# in the North-Western Provinces, in those matters of procedure upon 

* Bent Act (XII. of 1881) of those Provinces is silent, are governed by 
Civil Procedure Code. The principle of decision in Nilmpni 

mmh Hulftijee (I. L. E, 9 Csl 295) followed. Held, therefore, 
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that the procedure provided by ss. 43 and 378 of the Civil Procedure Code is 
applicable to suits tried under the N. W. P. Rent Act, ISSL—Madho Prakaaii Singh 
V, Murli Manohar, I. L. R., 5 Ail. 406. 

J HAD a right to share in a certain estate, as an heir to her father, and also as an 
heir to her brother. She transferred such right by sale to H. H sned 8, who had 
acquired the whole estate by purchase at sales in execution of decrees against the 
other heirs of J’s brother, for J’s share as one of her brother’s heirs in such estate, 
and obtained a decree. H then sued S ford’s share as one of the father’s heirs in 
such estate. Held that H was debarred from bringing the secjond suit by the pro- 
vision of 8. 43 of Act X. of 1877. — Shufkat-un-nissa (Plaintifl;) y. Shib Salial and 
others (Defendants), I. L. E., 4 All. 171. 

The plaintiffs brought a suit to have themselves declared entitled to an account, 
and obtained such a declaratory decree without asking for or obtaining any conse- 
quential relief. The defendants took no steps to render an account, and the pfaintiffs 
brought another suit against them for the amount of such Company’s papers aii<! 
other debts that might be found due by the defendant on an adjustment of accounts.” 
Held that the plaintiffs were not barred from bringing sucli suit, h 15 of Act VI IL 
of 1859 being intended to modify the provisions of s. 7 of the same Act — Tulsi 
Ram V. Gunga Ram (L L, R., 1 Ail. 252) followed and approved. — Kalidhun Ciuitta- 
padhya and another w. Shiba Nath Chuttapadhya, I. L. E., 8 Cal. 483. 

Where a plaintiff originally sued for a certain sum upon his khatta books, and 
an objection was taken by the defendant that he ought to have sued upon a hat* 
chitta, whereupon the plaintiff amended his plaint by suing for the amount, uilmit- 
teclly due upon the hatchitta, in addition to the amount he claimed upon his khatta- 
books, held tliat, when the plaintiff amended his plaint by suing upon the hat- 
chitta, his causes of action, which, when the suit was originally framed, were tiistinct, 
became united; that there was no reling^uhhment in the original suit witliin the terms 
of Act VIIL of 1859, s. 7 (corresponding with Act X. of 1877, s. 43) ; and that the 
plaint was rightly amended. — Ram Tarrun Koondoo v, Hossein Buksh, I. L. R., 3 
Cal. 785. 

The plaintiffs sued the defendants for possession of the land upon which cer- 
tain trees stood, and for such trees, stating that on the 19th June, 1879, the defend- 
ants had interfered with their possession of such trees, and bad wrongfully taken 
the fruit thei’eof. The plaintiffs subst‘quently sued the defendancs for ihi‘ valu(3 of 
the fruit upon such trees, alleging that on the I9th June, IS" 9, the defendants had 
wrongfully taken such fruits. Held that, as the cause of action, i e., the taking of 
such fruit, was in both suits identical, and the plaintiffs not having claimed the value 
of such fruit as mesne-profits in the first suit, the second suit was barred by the 
provisions of s. 43 of Act X. of 1877. — DaH Dial Singh and others (Plaintiffs) y. 
Ajaib Singh and others (Defendants), I. L. R., 3 All. 64ff 

When money is due on two or more bonds at the time of the institution of a 
suit, and the bonds appear to have been originally passed in respect of one claim, 
it is not incumbent upon the plaintiff to sue upon both bonds in one acuou. There 
is nothing in s. 43 of the Code of Civil Procedure which woukl justify the Court 
in going behind the bonds to consider the circumstances out of which they sprung, 
albeit those circumstances might themselves at the time have constituted a cause 
.of action. ^ There is no provision in the Mofussil Small Cause Courts Act (XL of 
4865), similar to 8. 34 of the Presidency Small Cause Court Act (IX. of 1850), which 
forbids a plaintiff’s dividing any cause of action for the sake of bringing two or 
,more suits in the Small Cause Courts of the Presidency. — Umed Dholchand y. Pit 
S4heb Jiva Miya, 1. L. R., 7 Bom. 134. 

At the close of the Bengali year 1283, which was on the llth April, 1877, the 
defendant owed to the plaintiff, his landlord, the rents of his holding for the j^ears 
1281, 1282, and 1283. The plaintiff*, in the month of April, 1878, before the close 
of the year 1284, institnteil a suit for the rent for 1281 only, and obtained a decree. 
On the 10th April, 1879, he instituted another suit for recovery of the rents for the 
’years 12^82, 1283, 1284. Held that the claim for the years 1282 and 1283 was barred 
Utt#r 8. 43 of tlie Code of Civil Procedure. The cases of Raja Sutto Churn Ghosal 
.y. ubhoy Nund Das (2 W* R., Act X. RuL, 31 ) ; Ram Soondar Seinv. Krishno Ghajider 
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Qooi>to (17 W. B. 380) : aad Kmto Kinker Puramauik v. Rauidbau Chattangia (24 
W. R. 326), aie overnileil by s. 43 of Act X. of l877.>~Tcirnck Clmnder Mookerjeo 
(Defendants) v, Pancba Mobini Debya (Plaintiff), I. L. R., 6 Cal 791. 

A KfARNAYAN of a Malabar tarwad, having aright at any time to demand restora* 
tion of the property of the tarwad in the hands of the Anandravan, is not debarred? 
by 8. 13 or s. 43 from bringing a second suit to recover lands in the wrongful posses- 
sion of an Anandrtivan, either by the fact that in a former suit between the sam^, 
parties the kaniavan only laid cUiin to some of the lands sued for, or by the^ fact 
that the {-ormer suit was dismissed upon the joint petition of the parties, alleging a 
Compromise and a surrender of the lands which, as a fact, were not surrendered, but 
wrongfully retained by the Anandravan, An Anandravan has no right to the value, 
of improvements effected by him on tarwad property upon surrender to the karna- 
van when such improvements are not made with private funds. — Uramkumarath 
Xannan Nayar v. Uramkumarath Tenju Nayar and another, T. L R., 5 Mad, 1. 

A BOND provided for the repayment of a loan with interest by a stated tiip-e* 
In default of payment by that time it was provided that the loan might be added to 
an existing mortgage for a term of ^’cars, and repaid at the end of the term, together 
Irith the mortgage-debt. After the expiiation of the time fixed for the repaymentj 
©f the loan, the obligee sued and obtained a decree for the interest which had 
accrued due at the date of the suit. He now sued for the further interest which 
since become due. Held that the second suit was not barred by s. 43 of the Code of 
Civil Ptoce<lure, for that the first suit being foi interest merely, and not for principal 
and interest, whicli were then both due, the plaintiff must be taken to have elected, 
under the bond, to add the principal sum to the previously existing mortgage-debt, 
in which case he forfeited nothing by suing meiely for arrears of interest as they 
became due.— Shi i Shailapa t?. Bahlpa Loktod, I. L. R., 7 Bom. 446. 


A MORTGAGE12 had two remedies in respect of the mortgagor’s breach to pay 
the stipulated interest at the time fixed by the contract of mortgage, one being a suit 
On foicclosure-proceedings to convert the mortgage into a sale, and the other a suit 
to recover his money against his debtor by enforcement of his lien again'st the mort- 
gaged property. He sued for the fiist remedy in respect of such breach, omitting 
the second.^ His suit was dismissed on the ground that he was not entitled to such 
remedy until the expiration of the mortgage-term. He afterwards sued for the 
Second remedy. Held that inasmuch as the mortgagee w’as not, at the time of his 
suing for the first remedy, “a peison entitled to more than one remedy,” not being 
** entitled ” to the first, but only to the second, his omission at that time to sue for 
the second remedy was not, under s. 43 of Act X. of 1877, a bar to his afterwards 
giiing for R.—Piari (Defendant) v. Khiali Ram (Plaintiff), L L. R., 3 All. 857. 


S, AS one of the heirs of his brother, sued the sons of M, the other heirs of M, 
for, amongst ether things, a declaration of his right to share in the rights and 
interests of M as the mortgagee under a deed of mortgage, which he valued the 
principal sum advanced under the mortgage, viz., Rs. 5,600, stating his cause oi 
action to be the obstruction caused by the sons of M to his sharing in M’^s estate. 
He obtained a decree declaring his title to the 8hai*e claimed. L, one of the sons 
of M, had fraudulently concealed from, and kept S in ignorance of, the fact that 
previously to the suit he had realized Rs. 8,624 under the mortgage. On this fact 
coming to S’s knowledge, be sued the sons of M to recover his share of that sum- 
Held that the second suit was not barred by s. 7 of Act YIII. of 1859. Bui- 
want Singh v. Chittan Singh (H. G. R., N. W. P., 1871, 27) followed and observed 
bn^-^La^unan Sing and others (Defendants) v, Sanwal Singh (Plaintiff), I. L. R., 


Acooeding^ to the terms of a mortgage, possession of the mortgaged property 
to be delivt^red to the mortgagee, and he was to take the mesne- profits. Tlia 
^OftgAgor refused to deliver possession of the property, and the mortgagee sued 
I l ly lo enforce specific performance of the contract to deliver possession, and 
^ At the time this suit was brought, the mortgagee had been kept 

Hx two yearn, during whidt tmo lie morfcgagQir 

ei>i>il\£KAn(«‘rikf^4T»vr 


sued w rmoi%^Or’ to 
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48 * the mortgagee might in the former s«it, in addition to seeking the specific per- 
formance of the mortgage-contract, ha^e asked for such mesne-profits by way of 
compensation for tiie breach of it, and as the claim for possession and mesne-piofits 
were in respect of the same cause of action, vlz.^ the breach of the contract to give 
possession, the second suit was barred by the provibions of s. 43 of Act X. of 
1377 . — i^alji Mul and another (Plaintiffs) w. Hulasi and another (Defendants), L L- 
3 Ail. 660. 

On the 27th Joist 1286 F. S. (2nd June, 1879), the plaintiff brought a suit to 
‘recover damages for the breach of a contract on the part of the defendant, for not 
having made over possession to him of certain leasehold properties, the damages 
'claimed being for the profits accrued due for the year 1283 F. S. (1875-6). In this 
suit he obtained a decree. On the 21st Joist 1287 F. S. (14th June, 1880), the 
plaintilBf brought another suit .igainst the defendant to recover dumngPK for ihe pro- 
fits accrued for the years 1284, 1285, and 1286 F. S. (1876-7 to 1878 9). ffeM that 
the plaintiff should have included the damages for the jmars 1284 and 1285 (1876^7 
and 1877-8) in his former suit, and that be was debarred by s. 43 of Act X. of 
1877 from including in his second suit any portion of his claim for damages which 
had accrued due at the time of the institution of bis first suit, and for which bo 
* had omitted to sue ; but that he was entitled to recover damages for the year 128S 
(1878-9). Taruck Clnmder Mookerjee v. Panchu Mohini Debya (I. L. R., 6 Cal. 
791) followed. — Sheo Siumkur Sahoy v. Hiidoy Naiain, I. L. E., 9 Cal. 143 

The plaintiff held a mortgage of certain immoveable property given to him by 
' the defendant to secure the repayment of a loan of money with interest. The 
plaint stated the fact of the mortgage, but prayed only for a money-deciee. The 
mortgage contained a personal undertaking to repay. Plaintiff’s counsel, directly 
upon the case being called on for hearing, and before the case had in any %vay been 
gone into, applied (under s. 43 of Act X. of 1877, Civil Procedure Code) for leave 
to reserve his remedies under the mortgage, taking then only a money-decree, an 
application which, it is provided by that section, must be made before the fifst 
hearing.’* Held that the application was not too late. The said mortgage was 
dated I6th February, 1870, and the plaint in this suit was filed on the 28th April, 
1881. The plaintiff maintained that he was not time-barred, as he had twelve years 
within which to bring the suit under art. 132 of scb. ii. of Act XV. of 1877. 
BeUl that the plaintiff was too late in bringing a suit for a money-decree on the 
promi'^e to pay in the mortgage, inasmuch as the article referred to was meant to 
apply to suits brought to enforce against the property payment of “ money charged 
upon immoveable property,” and not, under any circumstances whatever, to a suit 
^ for a mere money-decree. — Pestonji Bezonji v. Abdool Rahiman Bin Sbaik Budoo, 
I. L. E., 5 Bom. 463. 

On the 1st July, 1878, there was a settlement of accounts between the plaintiff 
and defendants, and a debt was acknowledged due by the latter to the former ; and, 
on the same day, the plaintiff and defendants entered into a trading partnerahip 
which was carried on till August. On the 30th September the defendants extortea 
a release from the plaintiff, whereby the plaintiff’s claims against them, arising 
out of the two transactions mentioned, and all other transactions between them, 
were released. On the 23rd November the plaintiff brought a suit against the 
defendants^ and, in the plaint, after stating the fact of the settlement of 1st July, 
1878, the balance found due therein to the plaintiff, the extortion of the release, 
and the misappropriation of the sums due to the plaintiff by the defendants as the 
cause of action, prayed for cancellation of the release and for recovery of the 
amount due to the plaintiff by the defendants under the settlement of 1st July, 
1878. Held^ in a suit to windup the paitnership of July and August, 1878, that 
» the plaintiff was not bound by s. 43 of the Code of Civil Procedure to have 
t included in his former suit his claim ark^ing out of that partnership, and that the 
^ former suit, being in substance a suit upon the account stated on 1st July, 1878, and 
not for damages for extorting the release, was no bar to the present suit. — Bubbayya 
% t?.'Venkat4«appa, I. L. R., 6 Mad. 49. 

^ ' A MOET04O1E brought a suit against the mortgagor to have a declaration of-his 

H Mismover the m(»tgaged properties, and obtained a decree, He afterwards brought 
4»liandlll«fSMtAgmn0t ’Obtain aMaching creditors of his mortgagor, to have a decora- 
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tion of hm lien over certain surplus moneys in the hands of the Collector, tvho^ 
previous to the institution of the first suit, had sold certain of the mortgaged pro- 
perties free of all incumbrances for arrears of Government revenue. Held that the 
second suit was not barred under Act VII T. of 1859, s. 7. field also that the 
mo) t gage-decree declaring the lien over all the mortgaged properties covered the 
surplus sale-proceeds then in the hands of the Collector, because these moneys must, 
as between the mortgagee and attaching creditors of the mortgagor, be taken to 
i*epresent the mortgaged properties. Heera Lall Chowdhry v. Jankee Nath Mooker- 
jee (16 W. E. 222) followed. The doctrine of marshalling does not apply as between 
a mortgagee and attaching creditors of the mortgagor who hold mere money-decrees. 
The period of limitation prescribed by art. 15, sch ii., Act IX. of 1871, for a suit to 
set aside an order of a Civil Court, does not apply where the order simply amounts to 
a declaration that the Court considers it has no jurisdiction to act in the proceeding 
before it. — Ivristo Das Kundoo and another (Defendants) v. Ramkant Roy Chowdhry 
(Plaintiff), 1. L. R., 6 Cal. 142. 

A, A Hindu widow, granted, without legal necessity, a raokarrari lease of certain 
mauzas, portion of her husband's estate, to B. During B's possession part of the 
lands comprised in the granted manzas were taken up by Government, and the com- 
penaation-mone.Y was lodged in the collectorate. A having afterwards died, the 
next heirs of A'a husband, on the 7th October, 1871, sued B to recover possession of 
the mauzas, but, not being aware of the facts, did not in that suit claim the com- 
pensation-money lying in the collectorate. While this suit was still pending, B, in 
March, 1872, drew the compenhation-money out of the collectorate. The heirs, 
after obtaining a decree against B for possession of the maiizas on the 13th Septem- 
ber, 1875, instituted a fresh suit against him to recover the compensation-money 
wrongfuliy drawn out by hifn from the collectorate. Beld^ first, that the suit was 
not barred by s. 7 of Act VIII. of 1859 Held also that it was not barred by limi- 
tation, although more than three years had elapsed sinced the money bad been 
drawn out by B, art. 118, and not art. 60 of sch ii. of the Limitation Act (IX. of 
1871) applying to the case. Held^ farther, that the claim of the heirs was a proper 
subject for a regular suit, and could not luu^e been heard and determined in the 
course of the proceedings in execution of the decree which they had obtained 
against B for possession of the mauzas. — Nand Lai Bose and another (Plaintife) 
Mir Aboo Muhammad and others (Defendants), I. L. R., 5 Cal. 597. 

Ih 1868 B made, it was alleged, a gift of a zainindari estate to K. In 1869 B 
died, and K’s name was recorded in the revenue-registers in the place of B’s namo 
in respect of the estate. In 1870 K died, and her daughter S applied to have her 
name recorded in the revenue-registers in respect of the estate. M, the illegitimate 
son of B, objected, claiming to have his name recorded. His objection having 
been disalhjwed, and S’s name having been recorded, M, in 1876, sued S for a 
declaration of his proprietary right to the estate, and on the 29th June, 1878, 
obtained such declaration. In January, 1880, M sold a moiety of the estate, and in 
December, 1880, S sold the entire estate. In February, 1881, M’s transferees sued 
S and her transferee for possession of the moiety of the estate transferred to them 
by M. Held by the Full Bench (Stuart, C.J., dissenting) that such suit was not 
barred by the provisions of s. 7 of Act VIII. of 1859, by reason that M had 
omitted to cdaim in the suit of 1876 possession of the estate. Darho Kesho Rai 
(I. L. R,2A1! 356), and Kalidhun Chuttapadhjm d. Shiba Nath Chuttupalhya 
(I, L. R., 8 Cil. 483), followed. Held also that the possession of S and her 
transferee conjd be considered adverse only from the date of the decree of the 
29th June, 1878, declaring M’s proprietary title to the estate. Radha Gobind Roy 
Inglis (7 e. L. R. 364 ; S. C., 3 Suth. P. 0. C. 809) referred to. Held by Stuart, 
CJ.-— That such suit was barred by the provisions of s. 7 of Act VIIL of 1859, 
by reason of such omission. Darbo v. Kesho Rai (I. L R., 2 All. 356) distinguish- 
ed. The meaning of the term relief” explained, and the distinction between it 
and the terra ‘'cause of action ” pointed out.— Sarsuti n. Kunj Behari LaL L D. R., 
5 All. 345. ’ 

In 1876 accounts were stated between B and D, and a balance of Es. 800 was 

found to be duo from D to B. D gave B an instrument whereby he agreed to pay 

Amount of such balance in four annual instalments of Rs. 200. B at the same 
ttme noted m his account-book that such balance was “ payable in four instalmenti 
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t>f Rb. ^00 yearly,^’ In Jul>, 1879, B sued 1) upoubuch instrument fur the balance 
of the iii’Bt in^tulinent. The Oouit tryinc? this refused to receive such instru- 
ment in evicience on the ground that it was a promissory note, and as such was 
improperly stamped. Tlimeupon H applied for and obtained perrniHsitm to withdraw 
from the* suit with liberty to bring a fresh one for the original debt. In October, 

1879, B again sued D, claiming the haLince of the iirst and second instalirnofitB, 
basing his claim upon the note made by him in his aceoiint-book. Ho obtairuMl a 
(lecree in this suit for the amount claimed by him In 1830, B again sued L), claim- 
ing the amount of the third instalment, again basing Ids (daim upon such note. 

Eeld by Spankie, J , that the suit last-mentioned was barred by the provisions of 
B, 43 of Act X. of 1877, inasmuch as B should, in the second suit hrouuht by him 
agiinst D, have claimed the balance of the money found due from D to him upon 
the accounts stat(‘d between them, instead of claiming the balance of the iusialmcmt 
due. Held by Ohlfield, J , that such suit was nr)t so barred, the cause of action 
therein and in the funner suit being diifermit. Ilrid by the Court tlmt tlic agn*e- 
ment by D to pay the balance found due from him to B on accounts stated between 
th(*m in instalments of Rs 201) annuall}" could not he proved by the note made by 
B in his uccomit book, but could only be proved by the promissory note. — Buruirsi 
Das (Plaintiff) v. Khikhari Das (Defendant), 1. L. K., 3 All. 717. 

In 1873, K sued M on a bond, dated 25th December, 1869, for Rs. 6,000, by 
■which certain land in the district of South Tanjore was hypothecated as s* curity for 
the debt, and obtained a decree on the 6lh of April, 187(5, for the sale of tlit lands, 
which he purchased on the 17th; August, 1876, for Rs. (5,000. K then discovered that 
part of the land hj'pothecated, situated within the jurisdiction of the Subordinate 
Court at Kuinbakonam, had been acquired by a railway company under the Land 
Acquisition Act in 1874, and that the compensation, Rs. 460tclainiod by AI’h mother, 
who fltdd the land to the company), was lodged in the treasury of Knmhakanain 
in the name of M’s mother. K having applied to the Subordinate Court for an order 
for payment out of this sum, the Court, by order dated 28th February, 1880, direct- 
ed that the question of title to the money should he decid(’d by suit. K then sued 
M as the sole heir of his deceased mother in the District Munait’s Court of Tinivadi 
(where M resided) for a declaration of right to and to recover the said sum of 
Rs. 460. The suit was filed on the 4th September, 1880. On the 16th April, 1880,. 

M assigned his interest in the money sued for to Y, wdio was made defendant in the 
suit on his own application, and pleaded (1) that the Court had no jurisdiction, as 
both the money and the land which it represented were, and he (V) resided, without 
the Munsif’s Com t’s jurisdiction ; (2) that the land having been acquired by the 
railway company’’ in 1874, before the suit upon the bond was fileil, tins Ruit was 
barred by s. 43 of the Code of Civil Procedure ; (3) that this suit was barred by 
limitation, inasmuch as more than three yrears had elapsed since the money’ was paid 
by the railways company’. Held (1) that the suit was for money’, and that V, not 
having applied to stay proceedings unrlers. 20 of the Code of Civil Procedure, must 
be held to have acquiesced in the jurisdiction of the Court ; (2) tha( K not having 
known, at the date of his suit on the bond, of the acquisition of tlie land lyy the 
railway company, this suit is not barred by* s, 43 of the Code of Civil Procedure ; (3) 
that the suit was not barred by limitation, as the compensation was awarded to M’s 
mother either through fraud on her part or mistake on the part of the Collector, and 
K did not become aware of the fraud or mistake until within six years of the suit 
(arts. 95, 96, of sch. ii. of the Indian Limitation AcO.—Viruragava Krishnasami, 

I. L. R., 6 Mad. 344. 

44. Mule a. — No cause of action shall, unless with the leave of tlte M.S*OtO. 

Ordy certain claims to be Court, be joined with a suit for the recovery (excopfc 
^o?knd^^^^ recovery of immoveable property, or to obtain a declara- 

tioD of title to immoveable property, except — 

(a) claims in respect of mesne-profits or arrears of rent in respect 
of the property claimed, 

(b) damages for breach of any contract under which the property 
or any part thereof is held, and 
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(c) claims by a mortgagee to enforce any of his remedies under the 
mortgage. 

Rule 6.— No claim by or against an executor, administrator, or heir 
Claims by or against 6x6- as such, shall be joined with claims by or against 
omtor, administrator, or bim personally, unless thclast-mentioned claims 
are alleged to arise with reference to the estate 
in respect of which the plaintiff or defendant sues or is sued as executor, 
administrator, or heir, or are such as he was entitled to, or liable for, 
jointly with the deceased person whom he represents. 

S. 44 of the Code of Civil Procedure, 1877, does not forbid the joindlf^of 
several causes of action entitling the plaintiff to the recovery of immoveable pro- 
perty, but a joinder with such causes of action of other causes of action of a 
different character except in the cases therein specified. — Chidambara Pillai t?. 
E-amasami Pillai and others, 1. L R., 6 Mad. 161. 

The plaintiff sued for specific performance of an agreement in writing, which 
set forth {inkr alid) that the defendants had agreed to sell, &c., under ceitain con- 
ditions as agreed upon. The defendants alleged that the written agreement did not 
contain the whole of the agreement between the parties, and offered parol evidence 
in support of Iheir contention. Held (reversing the judgment of Wilson, J.) that 
the parol evidence was admissible to show wdiat was meant by the clause “ certain 
conditions as agreed upon.” Per Pontifex, J. (Garth, C.J., dissenting) — The evi- 
dence was admissible under proviso 1, s 92 of the Evidence Act (I. of 1872). Dis- 
cussion as to the moiminn of s. 92 of the Evidence Act, and of ss. 17, 22, and 26 
of the Sp'^cific Relief Act. Per Pontifex, J.— It is of the essence of specific per- 
formance that part (inly of an agreement should not be performed. Fart of the 
parchast*-money had been advanced by the plaintiffs to the defendants, for which 
the defendants had given their promissory notes ; and the plaint contained a piayer 
that tlie defendants l)(‘ oidered to pay over the amount of the notes. Held (atfirm- 
ing the decision of WiKon, J.) that theie was no misjoinder of causes of action 
within the meaning of s. 44, rule a of the Code of Civil Procedure (Act X. of 
lg77)._G. M, Cutts tf. T. F. Brown, I. L. R., 6 Cal. 328. 

A PLAINTIFF sued on the 28th February, 1881, for specific performance of a 
contract entered into on the 1st March, 1878, by defendant No. 1, and joined in that 
suit as a defendant a third person, who alleged that be was the owner of the pro- 
perty, the subject of the contract, seeking to obtain possession and other relief as 
against such third person, stating that he avas a benamid^r of defendant No. 1. 
Such third person contendfd in his written statement that the suit was multifarious, 
but the point was not decided in the lower Courts. On second appejil, such third 
person contended that the discretion given to the Court under s. 22 hf the Specific 
Relief Act ought not to be exercised, as the plaintiff had slept on his rights for 
nearly three years ; and also contended that the suit was multifarious, and that he 
ought not to have been made a party thereto. Held that although the principle of 
the objection, as to the delay of the plaintiff in bringing his suit, was an important 
one, and_ om* which ought to be considered by the Courts in the exercise of their 
judicia] discretion under s. 22 of the Specific Relief Act, yet the point not having 
been taken m the Courts below, and there being nothing on the record to lead the 
Court to presume that the ordinaiy rule applicable to suits of this nature bad been 
disregarded in the Comts below, the objection ought not, under the circumstances, 
to be allowed to prevail in second appeal. Held also, per Mitter, J. (Pigot, J., 
dissenting), that as regards the objection to the suit, for misjoiner, and under s. 44 
of the (jodo of Civil Procedure, the Appeal Court was precluded by s. 678 of 
the Code from reversing the decree of the lower Court, as the error (if an error 
at ail) could not affect the merits of the decision. Held also that the principle 
laid down in the cases of De Houghton v. Money (E. R., 2 Oh. App. 166), and 
Luekumsey Oorkerda v, Fazulla Cassumbhoy (I. L. R, 5 Bom. 177), is only appli- 
cable where, from the plaintiff’s case, it appears that a third party, not a party to the 
contractj has a distinct interest from that of the other parties to the contract, which 
to be deej^ared null and void.— Mpkund Bali Chotay Ball, I. B. R., 
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In the miifassal of this presidency the transfer of the owneiship of immore- 
able property to a vendee who has obtained a decree ordering the specific per- 
formance of the contract of sale to himself does not wiit for the execution of a 
conveyance — even if the vendor is required, as he seldom is, to execute such a 
conveyance — but is affected by the passing of the decree itself, coupled with the 
payment of the purcbase-money. A entered into an agreement with B for the 
purchase of moveable and immoveable property, and paid a deposit Under such 
an agreement, by s. 85 of the Indian Contract Act, the ownership of the inoveahle 
property would not pass before the transfer of the immoveable property. B, 
instead of conveying to A the property agreed to be conveyed to him, conveyed it 
tp Oj and pul him, 0, irf possession. A brought a suit against 0 and B, and obtained 
a fierce, setting aside the conveyance to C, and ordering B specifically to perform 
bis contract and execute a conveyance of the property to himself, A. This decree 
was confirmed on appeal. B refusing to execute the conveyance to A, the convey- 
ance was executed by the Court under the provHons of s. 202 of Act VIII. of 
1859. 0 still detaining possession of the moveable and immoveable property in 

question, A brought this suit against him to recover possession of the same. The 
suit was brought within three yeais of the final decree of the Court of Appeal in 
the former suit, ordering a conveyance of the property to be executed to A, but 
not within three years of the date of agreement to purchase, and it was contended 
that as to the moDBnble properly the suit was time-barred. Held lhal the suit for 
the possession of the moveable property was not time-barred, as the right to posses* 
sion of both moveable and immoveable property accrued to A, at the earliest, on 
the date of the final decree for specific perfounance of the agreement of sale, and 
it was from that time that the “ detainer’s possession” first became unlawful under 
art. 49, sch. ii. of Act XV of 1877. An ob-jection that the plaintiff has joined 
together causes of action which, bv s 44 of the Civil Procedure Code, may not be 
joined together without leave first obtained, is taken too late if it is taken for the 
first time in the Court of Appeal after the case has been already heard on its 
merits. — Dhondiba Krishuaji Patel and another (Original Plaintiffs), Appellants, 

Ram Chandra Bhagvata and others (Original Defendants), Respondents, I. L. E., 

6 Bom. 554. 

45. Subject to the rules contained in Chapter II. and in section 44, M.S.C.O* 
Plaintiff may join se- plaintiff may unite in the same suit several 
veral causes of action catises of action again.st the same defendant, or 

the same defendants jointly ; and any plaintiffs having causes of action 
in which they are jointly interested agaiust the same defendant, or the 
same defendants jointly, may unite such causes of action in the same suit. 

But if it appear to the Court that any such causes of action cannot ^ 

Court may order separa- b© conveniently tried or (iisposed of together, 

^ ^ the Court may, at any time before the fix st 

liearing, of its own motion, or on the application of any defendant, or 
at any subsequent stage of the suit, if the parties agree, order separata 
trials of any such causes of action to be had, or make such other order 
as may be necessary or expedient for the separate disposal thereof. 

When causes of action are united, the jurisdiction of the Court as 
regards the suit shall depend on the amount or value of the aggregate 
subject-matters at tlie date of instituting the suit, whether or not an 
order has been made under the second paragraph of this section. 

Two co-sharers of a village, holding separate shares, sold their shares separate- 
ly to the same person, upon which a third co-sharer of the village sued lliern and 
the vendor jointly to enforce his right of pre-emption in respect of the sales, 

Beld that the frame of the suit was bad by reason of misjoinder of defendants and 
cjIusos of action, and the suit had been propeily dismissed on that ground. — Bhag- 

Pralfad <5ir Bindeshri Dir, I. L. R., 6 All. 106. 
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A STRANGER to a contract of which specific performance is sought cannot be a 
party to the suit. Where, therefore, the plaintiflE sued (is against one defendant for 
specific performaace of a contract to sell Lind, and as against another for a declara- 
tion that he was not entitled to any charge upon the said lands, lidd that the latter 
defeuiiant was impropeily made a party to the suit.-— Luckumsey Ookenla (Plaintiff) 
13 , Faznlla Cassumbhoy and others (Defendants), I. L. E., 6 Bom. 177. 

The plaintiffs sued for a declaration that the several alienations made by 
defendant No 1 (a Tlinfhi widow) to the other defendants were void, and that they 
(the plaintiffs) were entitled to the several properties after her death ; also for an 
injunction, restraining her from making similar unlawful alienations in the future. 
Held that the suit as framed was not maintainable, inasimich as it^ included within 
it several distinct causes of action, which, under s. 45 of Act X. of 1877, could not 
be joined together in the same soil. The course which should be adopted by a 
Court or Judge, where there has been such a misjoinder of causes of action, dis- 
cussed. — Kachar Bhoj Bai Rathore, I. L. R., 7 Bom. 289. 

S. 28 of the Code of Civil Procedure does not authorize the joinder of plaintiffs 
with antagonistic claims arising out of distinct causes of action. Where one of two 
widows of a deceased Hindu and her adopted son sued as co-plaintiffs, claiming in 
the alternative either to recover the whole family-estate for the latter, if the adop- 
tion was valid, or, if the adoption was invalid, one-half of the estate for the former, 
held that the suit w.is had for misjoinder. Held also that when such misjoinder 
bad been allowed, and the suit decided, and an appeal brought, the Court of Appeal 
should dispose of the suit in the mode in which the lower Court ougdit to have dis- 
posed of it, by returning the plaint for amendment. Farzand Ali v. Yusuf Ali 
(1. L. B., 2 All. G69) dissented from. — Lingammal v. Venkatammal, I. L. R,, 6 Mgd. 
239. 


In a shit instituted against six different parties, plaintiff prayed for kb^s pos- 
session of ,i four-anna share in a certain lot, or, in the alternative', lor a decree for 
arrears of rent against the defendants, or such of the defendants as should, on 
enquiry, appear to be respectively liable. It appeared that plaintiff had been kept 
out of possession by one only of the six defendants, and that, if he was entitled to 
a decree for arnairs of rent, another of the defendants was liable for a portion only 
of such arrears. Held (with reference to Act X. of 1877, ss. 31 and 45) that the 
suit was not improperly framed ; that there was no objection to the prayer for 
alternative relief ; and that the suit should not have been dismissed for joinder of 
causes of action.— Jauokinath Mookeriee v, Ramrunjun Chuckerbutty, I. L. R., 4 
Cal 949. 

Thb sons of R and of K and of S possessed proprietary rights in two mahals 
of a certain inanza. P possessed proprietary rights in one of those mulials. Tn 
April, 1879, the sons of R sold their proprietary rights in both inahaLs to G. In 
August, 1879, the sons of K sold their proprietary rights in both mahals to G. Later 
in the same month the sons of S sold their proprietary rights in both mahals to N. 
G Hued N to enforce a right of pre-emption in respect of the sale to the latter, and 
obtained a decree. P then sued to enforce a right of pre-emption in respect of the 
tiiree sales mentioned above, so far as they related to the mahal of which he wms a 
co-sb.irer, joining as d.oYm hints G and N and the vendors to them. G alone objected 
in tin* of fiist instance to the frame of the suit. That Court overruled the 
obje'Tion, an I g'ave P a decree The lower Appellate Court reversed this decree on 
till ground of misjoinder. Held that in respect of G there was no misjoinder, hiit 
that in respect of the other defendant there was misjoinder of both causes pf action 
and parties. Inasmueh as, however, G alone ob 3 ected to the frame of the suit, and 
the defect did not affect the merits of the case or the jurisdiction of the ('‘ourt, the 
lower Appellate Court ought not, regard being had to s 578 of Act X. of 1877 to 
have nnersed the decree of the Court of first instance by reason of such defect.— 
Kalian 8ingb (Plaintiff) t?. Gur Dayal (Defendant), I. L. R., 4 All. 163. 

the tenant of certain land at fixed rates, on the 12th Novem- 
Mti 1877, joid bis interest in the land to the plaintiff. At the time of the sale tba 
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IfUKl wnfi in the actual po'^se-sion of defendant No. % defondant No. I’s siib-feiiant, 
a^.iiobt whom, however, defendant No. f had oht lined an order for ejectment on the 
25th June preeedina:. On the 25th Alarch, 1878, defendant No 1 applied n second 
time for the ejectment of defendant No. 2, and while this matter was pendimt^ the 
plaintiff endeavoured to obtain possession of the land, hut was rrsisted by defend- 
ant No 2. He ilnrenpon institnt) d a ebarg-e of criminal tre^ipass apiinst tlie latter. 
This criminal proceeding was pending when, on the 14lh S(‘pteniher, 1878, defend- 
ant No. 1 obtained a second order for defendant No. 2’s ejectment. Under this 
order he obtained possession of the land, and also of tin* crops nlantul by ilefend- 
ant No. 2, which he sold to defend. mt No. S on the 22nd Repttmihm*, 1878. On the 
25th of the same month the plaintiff’s charge of ciindnal trcspsiss ai-iiinst defend- 
ant No. 2 was dismissed, on the ground that defendant No. 1 was m possession, 
and the plainti:® had never obtained possession under his purchase. D- ‘fondant 
No. 1 subsequently let the land to defendant No. 4. The plaintiff, alleging that 
three causes of action had acerned to lu'm — r/V , on tlm 12th Noveininr, 1877. the 
date of the sale to him — (ii.) on the 30lli March, 1878, when defvmiant No. 1 
applied a second time for the ejectment of defendant No. 2 — and (iii ) on the 22nd 
September, 1878, when defen lant No. 1 took posse.ssion of the land — sued deiond- 
ants Nos. 1, 2, 3, and 4, claiming (i ) possession of tlie Imd as ng lirist them all ; 
(ii.) mesne-proftr^ !)y way of damages for the year lion Fasti {SeptmilHr, 1877- 
September, 1878) as against defendants Nos. 1 and 2 ; (iii ) nu'srie-prolits by way 
of damages for 128G F.mli (S(‘ptemhv:r, 1 878-SeptemhL r, 1879) ng.iia‘'t dyfeml.nits 
Nos. 1 and 3 ; and (iv.) mesne-profits by way of damages for 1287 Fn^li (Sept^un- 
ber, 1870-Soptemher, 1880) against defendants Nos 1 and 4 Held b\* the Full 
Bench (Malimood, J., dissenting) that the Court of first instance had pruptrly 
lejccted the plaint, the huit being open to the ohj( e‘inn tint difft lent causes of 
action against different defendants separately hud been joint'd, for whicii proccdtire 
no sanction was to be found in the Code of Civil Pioeedure. — Narsingh Das v* 
Mangal Dubey, I, L. R., 5 All. 163. 

C SUED P to recover possession of certain lands. The plaintiff and defendant 
were members of the same family, and at the hearing of the suit the appellants, 
who were also members f f the family, applied to be made parties, alleging that the 
suit w^as collusive, and that llicy were in possession of some of the lanrK winch 
the plaintiff sought to recover, and wishc^d to defend their possession. The Subor- 
dinate Judge granted their a})plieatiou, and made them co cbfendants in th(‘ suit. 
They filed written statements setting forth their right, and time was allowed in 
(mb r that the pLiintiff miglit put in a counter statement. Before the case came on 
again, the Subordinate Judge had been removed, and his successor wus of opinion 
that the causes of actmn, as against the original defendant P an 1 as against the 
new defendants (the appellants), wt re different, and ought to be the subject of 
d iff i rent suits. He accordingly dismisbed the appellants from the suit under «. 45 
of the Civil Procedure Code (XIV of 1882), and ordered that they should l>car 
their own costs. Held on appeal to the High Court that the order dismissing the 
appellants from the suit slumld he reversed, and tlial s 45 did not upfdy. When 
the parties concerned, though in different relation, in a particular litigation, are all 
before the Court, and their cases have been stated, the (Jourt, if it finds the several 
causes as between plaintiff and the several defendants cannot properly or conveni- 
ently be tried togetlu'r, should deal with them separately as sub-suits under the 
title and miriiher of the princifail Miit from which they spring. The dismissal of 
defendants aibled without objection, or the addition of whom has been submitted 
to, is not contt mplatcd, and would tend to further needless expense. The power 
given by s, 45 does not extend to an oidor for the dismissal of defemhints, and that 
a fresh suit should he brought against them. Such an order would not be one for 
the “ separate di.sposal ” of tlie several causes of action ; it would be an order pro- 
vonting the dispOMil of them in the suit before the Court S. 45 is memt ti) apply 
to cases in which questions arise as to the joinder or severance of several cans«‘s or 
action against the sann* dePmdant. B'or non-joinder or misjoinder of parlies pro- 
vision is made in s, 32, and the plaintiff liad not resisted the joinder of the ap[)el- 
lants as defendants. The Subordinate Judge could only stiike out the name of a 
party apon an application being made, and no such application had been made. — 
Khad&r S4heb t, Chotibibi, L L. R., 8 Bom. 616. 
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M.S*0.0. 46. Any defendant, alleging that the plaintiff has united in the 

Befeodanit raay apply to same suit several causes of action which cannot 
confine suit. be conveniently disposed of in one suit, may, at 

any time before the first hearing, or, where issues are settled, before 
any evidence is recorded, apply to the Court for an order confining the 
suit to such of the causes of action as may be conveniently disposed of 
in one suit. 

M.s. 0 . 0 . 47. If, on the hearing of such application, it appears to the Court 

Oonrfc, on hearing appli- ^11 

cation, may exclude some conveniently disposed of in one suit, the 
causes, and older amend- Court may order any of such causes of action 
^ to be excluded, and may direct the plaint to be 

amended accordingly, and may make such order as to costs as may be 
just. 

Every amendment made under this section shall be attested by 
the signature of the Judge. 


CHAPTEE V. 


M,S.O.O. 


Of the Institution of Suits. 

E^ery suit shall be instituted by pre- 
senting a plaint to the Court or such ofiScer as 
It appoints in this behalf. 

49. The plaint must be distinctly written in the language of the 

Langnags of plaint, I if Such language is not 

. Erjglrsh, the plaint may (with the permission 

of the Court) be written in English ; but in such case, if the defendant 
so a tramlation of the plaint into the language of the Court 

shall be filed 111 Court. 

« rS. “ . »-TI.= pkbt m„,t co»lai„ a. follow- 

ing particulars 

<a) the name of the Court in which the suit is bromrht • 

( 0 ) the name, description, and place of residence of die plaintiff- 

OA f ^ and place of residence of the defendant 

so far as they can be ascertained ; uBienaant, 

ina the circumstances consti tut- 

ing the cause of action, and where and when it arose • 

(e) a demand of ^je relief which the plaintiff claims ; and 
(fl y the plaintiff has allowed a set-off or relinquished a nortiou 
of his claim, the amount so allowed or relinquished. ^ 

In money-suits. plaintiff seeks the recovery of 

money, the plaint must state the precise 
so far as the case admits. 

he found ^ tlie amount which will. 


B^STITI'^TION OW 


n 

When the plaintiff sues in a representative character, the plaint 
Where plaintiff sues as should shew, not only that he has an act ual 
representative, existing interest in the subject-matter, but that 

he has taken the steps necessary to enable him to institute a suit con* 
cerning it. 

Illustrations, 

(a.) A sues as B’s executor. The plaint must state that A has prored B’s will. 

(&.) A sites as O’s administrator. The plaint must state that A has taken out 

administration to C’s estate. , . j. -nt . * i- . 

(c.) A sues as guardian of D, a Muhammadan minor. A is not s guarcima 
according to Muhammadan law and usage. The plaint must state that A has been 
specially appointed D’s guardian. 

The plaint must shew that the defendant is or claims to be iiitor- 
Defendaub’s interest and ested in the subject-iiintter, and that ho is 
liability to be shewn. liable to be called upon to answer tlie plaiutlti S 

demand, 

Illust?'afio7}, 

* A dies, leaving B his execuloi', C his leg tee, and D a debtor to^ estate C 
sues D to compel him to pay his debt in satisraction of C’s legacy. The plaint^ nuist 
shew that B has causelessly refused to sue D, oi that B and D have calhided for the 
purpose of defrauding C, or other such circumstances rendering D liable to C. 


If the cause of action arose beyond the period ordinarily allowed iiy 
Grounds of exemption any law for instituting the suit, the plaint must 
from limitatiou. law. shew the ground upon which exemption fiom 

such law is claimed. 

In all cases, whether a plaint is verified by the plaintiff or by some other person, 
the paity veiitying should state shortly what paragraphs he verifies of his own 
knowledge, and what paiagiaphs he believes to be true from the information 
others — In the matter of Upendro Lall Bose, I. L R,, 6 Cal 675. 

There is no law at present in force in the innfassal which obliges a person, 
claiming under a will, to obtain probate of the will, or otbeiwise establiali his rieht 
as executor, administiator, or legatee before he can sue in respect to any property 
which he claims under the will. In any suit oi proceeding instituted by him, it is 
for the Court, in which tlie suit or proceeding is pending, to determine, for the pur- 
poses of such suit or proceeding, whether the will is genuine and valid, and ctmfers 
upon the plaintiff or applicant the right which he claims.-— Bhagvansang Bbaiaji 
(Applicant) v. Bechardas Harjivandds (Opponent), I L. R., 6 Bom. 7S. 

It is not necessary to obtain the leave of the High Court under cl. 12 of the 
Betters Patent to sue to set aside a decree of that Court, made upon a compromise to 
which the plaintiff has been induced by the misrepresentation of the defendant to 
agree, even when it appears from the plaint that the defendants are outside the 
jurisdiction of the Court. To describe the plaintiff as residing in Chitpore Road in 
the town of Calcutta, is not a sufficient description, under s. 60 of the Civil Pro- 
cedure Code, of his place of abode ; nor is it sufficient under that section to desciibe 
the defendant as formerly of Calcutta, without alleging that the plaintiff has been 
unable to ascertain his place of residence more definitely. Where the plaint alleges 
matter^ which cannot be personally known to the person making the verification, and 
which is not stated to be an information and belief, a verification which does not 
distinguish how much is true to the knowledge of the person making it, and what is 
alleged to be true on information and belief, does not fulfil the requirements of 
52.— Bibee Sulaiman by her next friend Syad Ahmed (Plaintiff) v, Abdool Azeez 
fpj others (Defendants), L B. R., 4 Cal. Law Rep. 366, 
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M.S.0.0. 61. Tlie plaint shall be signed by the plaintiff atid his pleader 

Piainfcs to bo signed and (il and shall be venhcii at tiie foot by the 

willed. plaintiff, or by some other peison proved to the 

satisfaction of theOoiut; to be iKquainted wah the facts of the case: 

Ptovidcd that, if the plaintiff is, by reason of abseiice or for other 
go<Kl caii.se, unahie to sign th(' plaint, it may be signed by any person 
duly nut hoi izod by him in this behalf. 


A PLA.I5!1\ by a. pof‘?on holding a geneial power-of-attorney to sue oil 

behalf ot the phnntUl, pn>petlv signed within the meauing of the proviso in Act 
1 of 1877, 51 (as amended by Aet'XlI. of 1879).— H. Kastohno v. Rustomji 

Dadabhai, L L. R., 4 Boni. d68 (F B.) 


In all cases, whether a plaint is verified by the plaintiff or by some other person, 
the partY verifying sh.onld state shcaTly what paragiaphs he verifies of his own 
bnowh dge. and wliat paragraphs he believes to be true from the information of 
others.— In the m.itter of XTpeiidro Loll Bose, I L R , 6 Cal 675. 

M.S.O.C. 62. The veiification inu^t be to tiie effect that the same is trne to 

the knowledge of person making it, except 
Oonfcents of vonficarion. matter Stated on information and belief, 


and that ns to those matteis ho believes it to be true, 
v.nifuafeioiito bo signed The* voriHcation shall be signed by the 

and attested. person making it. 

In all cons, wlicthor a plaint is \ oiilicd by the plaintiff or by some other person, 
the paity vinfsing sliould strte sliortly what paragraghs he verifies of bis own 
knowltdge, ind w h it paiagiaph'. he behoves to be trne from the information of 
othms — In the muter of Upondro Lali Bo>e, L L. R , 6 Cal. 675. 

Thu t’ourt must he sitisfiod, n idor s. 52, that a person, other than a plaintiff 
vcrifyirifr the plaint, is acquainted with the facts of the case ; but in the case of a 
person holding i goiieial {lowi r-of-attorney, or of any other recognized agent, the 
Conit will not insist on any estnune stiingcnoy of proof. S 52 does not requiie 
the voutiediou of a phint to be made in the presence of an ofiicer of the Court ; 
but having rcua»-il to the necessity of s itisfying the Com t that the person, other 
thin the plaintiff, who veiities the plaint, is acquainteil with the facts of the case, 
it is desirable that a veil (ic ition by sinh a poison bhoiild be made in the presence 
of tin* Court, iink^H the Court be satisfii d that theie is snfBcient ground for dis- 
pensing widi its attendance. — H. RastoUno v. Rustomji Dadabhai, L L. R., 4 Bora. 
468 (F.B.). 


mao.o. 


Tt rs not necossiry to obtain the leave of the High Court under cl. 12 of the 
Letters Piteut to sue to set aside a d(‘cre(* of th<it Court, made upon a compromise 
to which the pi untiff his been induced by the misrepieseutation of the defendant 
to ngree,^ even when it appeals from the plaint that the defendants are outside the 
jurisdu'iiun of tin* (’onrt. To describe the plaintiff as residing in Chitpore Road in 
the town of italcutta, is not a snfiicient de&ciiption, under s. 50 of the Civil Pro- 
cedure Code, of his place of abode ; nor is it sufficient under that section to de^enbe 
the deft ndant is formcily of Calcutta, without alleging that the plaintiff has been 
unable to asc*(rt tin his place of lesidence more definitely. Whore the plaint alleges 
inaUer which cannot be personally known to the person making tlie verification, and 
which is not stated to be an information and belief, a verification which does not 
distinguish how much is true to the knowledge of the person making it, and what is 
alleged to be true on information and hr lief, does not fultil the reqniieraents of 
s. 52.— Bibee Sniaiman by her next fiiend Svad Ahmed (Plaintiff) v. Abdool Azeez 
and others (Defendants), 4 Cal. Law Rep. 366. 


63. The plaint may, at the discretion of the Court, and at or before 
When plaint may be re- the first hearing, be rejected, returned for 
returned for amend- amendment within a time to be fixed by the 
, e . Court, or amended then and there, upon such 
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tet’ms as to the payttieot of costs occasioned by the amendment as the 

Court thinks fit, ^ i 

(a) if it does not state correctly and without prolixity the several 
particulars hereinbefore required to be specified therein ; or 

(b) if it contains any particulars other than those so required ; or 

(c) if it is not signed and verified as hereinbefore required ; or 

(d) if it does not disclose a cause of action ; or 

(e) if it is not framed in accordance with section 42 ; or 

(/) if it is wrongly framed by reason of non-joinder or misjoinder 
of parties, or because the plaintiff has joined causes of action which 
ouglit not to be joined in the same suit : 

Provided that a plaint cannot be altered so as to co’^vert a suit of 
one character into a suit of c^nother and incon- 
Proviso. sistent character. 

Attestation of aniond- IJV^hen a plaint is amended, the amendment 

ment. shall be attested by tne signature of the Judge* 

Where, at the first heai'ing of a suit, the plaint is returned for amendment 
within a fixed time under the provisions of Act X. of 1877. &. 53, and it i« amended 
accordingly, it cannot afterwards be again returned for amendment. — Badr-un-ni^sa 
V. Muhammad Jan, I. L. R., 2 All 671. 

Where, after a trial has begun, or even after it has concluded, it appears that 
the Court has not juiisdiction to hear the case, the plaint should be returned in order 
that it may be presented to the proper Court, and no additional court-fees are pay* 
able. The pre-existina: state of the law as recognized by tbo tribtinals is ont* of 
the chief means of interpreting laws of procednu. — Jagjivandas Javheidas Seth v. 
Magdiim Ali (L L. R., 7 Bom. 487) overruled. — Prabhakarbhat v. Vibhwambhar, 
I. L. R., 8 Bom. 313. 

Where a plaintiff’s claim as originally stated in his plaint was based on the 
allegation of the invalidity of a will, an application at the hearing of the cast* to 
amend the plaint by inserting a clause submitting that, even if the will were valid, 
it did not dispose of the whole of the testator’s property, was refused, — the Court 
holding, under s. 53 of the Civil Procedure Code (Act XlV. of 1882), that the case 
made by the proposed amendment would be inconsistent with the case made in the 
plaint as originally framed. — Damodar Madhowii v. Purmanandas Jeewandas, 
1. L. R., 7 Bom. 165. 

Where a plaintiff alleged that M, the deceased widow of S, a Hindu, while ad* 
ministering the estate of her deceased husband, borrowed money from pLiiiitiff for 
purposes binding on the estate, and executed a promissory note to secure the pay* 
ment of the same, and that the first and second defendants, as reversionary heirs of 
S, and the third defendant, were in possession of the estate of S, and refused to pay 
the debt incurred by M, /le/d that the plaint was properly rejected as disclosing no 
cause of action against the defendants. — Ramasami Mudaliar v. Sellattammal and 
others, I. L. R., 4 Mad, 375. 

The plaintiff in a suit applied for the amendment of the plaint. The defendant 
objected to the aroendraent, and a day was fixed by the Court for the ^‘admission 
or rejection of the petition, and the determination of the defendant’s objections 
thereto.” The Court, after hearing the parties, made an order allowing the ‘‘ petition 
of amendment,” and rejecting the defendant’s objections. The defendant appealed 
from such order to the High Court. Held that, inasmuch as orders amending plaints 
then and there are not made appealable by Act X. of 1877, and it was into this 
category, if into any at all, that such order muvst fall, such order was not appeal- 
able. —Rajindra Kishore Singh (Defendant) Rada Prosad Singh (Plaintiff), I. L. B*, 
3 All 854- 

^ ^ S. 26 of the Code of Civil Procedure does not authorize the joinder of plaintiffs 
'Wjth antagonistic claims arising out of distinct causes of action. Where one of two 
•widows Of a deceased Hindu and her adopted son sued as co-plaintiffs, claiming in 
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the alternative either to recover the whole family-estate for the latter, if the adop- 
tion was valid, or, if the adoption was invalid, one-half of the estate for the for- 
mer, that the suit was bad for misjoinder. Held also that when such mis- 
joinder had been allowed, and the suit decided, and an appeal brought, the Court of 
Appeal should dispose of the suit in the mode in which the lower Court oufrht to 
have disposed of it, by returning the plaint for amendment. Uarzand Ali v. Yusuf 
All (I L. R., 2 All. 669) dissented from.— Lingamraal Venkatammil, I. L. R., 

6 Mad. 2B9. 

In a suit for confirmation of possession and declaration of title in respect of 
land, where the plaint did not disclose any facts from which it could be said that 
the defendants denied the plaintifis' title, but from the proceedings in the original 
cause it was established that, before the suit was brought, there was a dispute exist- 
ing between the parties as regards the title, and that a decree in favour of the plaint- 
ijffis bad been passed by the original Court on the merits of the case, Md that 
though the plaint might have been rejected in the first instance under s. 53 of the 
Civil Procedure Code, on the ground that it did not disclose any cause of action, it 
was too late for an Appellate Court to reverse the decree solely on that ground, 
without being satisfied that no such cause of action was established on the evi- 
dence.— Sbah Abrned Sujad and another (Plaintifis) u. Taree Rai and others (Defend- 
ants), I, L. R., 7 Cal 343. 

S. 53 of the Civil Procedure Code, which provides that a plaint cannot be 
amended so as to convert a suit of one character into a suit of another and incon- 
sistent character, does not prevent a plaintiff, who has been ousted after suit brought 
for declaration of title, from amending his plaint by adding a prayer for possession. 
If the oongiegatiou of a cdmicli as a oody cease to follow the observances of a par- 
ticular form of worship, and in preference for forty years follow those of adijOferent 
form of worship, there would be no one left for whom and by whom the original 
form of wor-hip can be continued, the objects of the original trust cease to exist, 
and the church-funds «i 1 ’property bi come impressed with a trust for the performance 
of the later form of worship. Where a defendant ont of the jnriscl ction of the 
Court was summoned to produce a letter, and did not comply with the summons, but 
appeared by pleader at the last moment at the hearing of the suit, and service of 
notice on the pleader to produce the letter would have been nugatory, secondary 
evidence of the contents of the letter was admitted under s. 66, proviso 6 of the 
Evidence Act. — Bishop Melius u. Vicar Apostolic of Malabar, I. L. E., 2 Mad. 2.95. 

The words in para. 1 of s. 63 of the Code of Civil Procedure (Act X. of 1877), 
** at or before the first hearing,” are merely directory and not mandatory, and there- 
fore a plaintifi may, subsequently to the first hearing,” amend his plaint, provided 
such amendment does not alter the original character of his suit. The plaintiffs 
(mortgagors) in a suit against their mortgagees sought only for production of the 
mortgage-deed or for an account, although the averments in the plaint warranted 
a prayer for redemption. Subsequently to the first hearing of the suit they applied 
to be allowed to amend the plaint by adding a prayer for redemption. Held that 
the provisions of s. 63 of the Civil Procedure Code (Act X. of 1877) did not pre- 
clude the Court from permitting the amendment to be made. It is competent to a 
Court, at any time before passing a decree, to frame an additional issue embracing 
a matter not included in the plaint (piovided it be not inconsistent with it), or in 
tlie written statement, but which may appear upon the allegations made on oath by 
the parties or by any person present on their behalf, or made by the pleaders of 
such parties or persons. S 34 of the Civil Procedure Code (Act X. of 1877) limits 
the time within which a defendant may object for want of parties, but it does not 
so limit the right of the pLiintifi: to add parties. In some oases s. 34 would not 
prevent even a defendant from objecting to the want of a party after the first hear- 
ing, e.g.<, where after the first hearing and before decree a co-parcener or remainder- 
man or reversioner is born, or where a woman (who is a party) is married to a man 
who is not a party to the suit. The objection did not exist at or before the first 
hearing, and therefore could not have been made or waived by the defendant ; 
and if he madp n at Ae epport^nity after it qatoe wte existence, he would 

m spintcf s. 34— E. and N, Mcdhe (BlaMff) v. S. Donger (De- 

fjehfw, t 4. E., 5 Bum. 663. ® ^ 
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A PLAINT alleged that the plaintiffs had the exclusive right to the Adbyapaka 
miras of reoiting certain religious texts, hymns, or chants in a certain pagoda and Us 
dependencies ; that the defendants had no right to recite them ; that the plaintiffs 
and the Brahmans of the plaintiffs’ Tenkalai sect h<ad for a long time discharged all 
the duties appertaining to the said right, and enjoyed the incomes of the Adfay- 
pakam, except those mentioned in Bchedulcs B and 0 that the defendants, holding 
the office of Dharmakarta of the said pagoda, in combination with other persons in 
rivalry with the plaintiffs, recited the Vadakalai invocations, chants, and other rml- 
gious prayers, the exclusive right to recite which was incident to the plaintiffs*^ 
Adhyapaka niiras, the exclusive right of the plaintiffs^ being injured ; that th# 
defendants having withheld tiie payment of some of the incomes of the AdhyapakA 
miras in the said pagoda and in all the Sanwidhis attached to it, the plaintiffs insti- 
tuted a suit against them in the District Munsif’s Court, and in March, 1873, a deci- 
sion was passed in favour of the plaintiffs ; and that the deren<iants bdd withheld 
from the plaintiffs and others of the Tenkalai sect the amount of income mentioned 
in Schedule 0 for 6 years from tin* date of the said suit, as well as the honors men- 
tioned in Schedule A fiotn April, 1873. The plaint concluded with a prayer fora 
decree directing the defendanth and others to abstain from reciting the said texts* 
hymns, or chants ; for a declaration of the exclusive right of the plaintiffs ; and 
for the recovery of the various items stated in the schedules. Schedule B referred 
to certain payments in kind. The High Court of Madras, under s. 32 of Act 
of 1859, rejected the plaint, on the ground that its subject-matter did not consti- 
tute a cause of action. Held that the plaint ought to have been admitted, since it 
disclosed a claim as of right to certain dues lor services performed. — Tirn Krish- 
nama Chariar and others v. Kriblina Swanii Tala Chariar and others, 3 Ind. Jur. 322. 

When plaint shall be re- 54. The plaint shall be rejected in the fol- M, 

lowing cases : — 

(а) if the relief sought is undervalued, and the plaintiff, on being 
required by the Court to correct the valuation withiu a time to be fixed 
by the Court, fails to do so : 

(б) if the relief sought is properly valued, but the plaint is written 
upon papt-r insufficiently stamped, and the plaintiff, on being required 
by the Court to supply the requisite stamp paper within a time to be 
fixed by the Court, fails to do so : 

(c) if the suit appears from the statement in the plaint to be barred ^ 
by any positive rale of law : i 

{(i) if the plaint, having been returned for amendment within a 
time fixed by the Court, is not amended within such time. 

^ An appeal lies against an order rejecting a plaint on the ground of its being 
insufficiently stamped.— Ajoodhya Perblud Gunga Pershad, I. L. R., 6 Oal. 249. 

Ihe law may lay down, for purposes of revenue, certain rules for the valuation 
ot smts ; but such valuation cannot be accepted as a criterion of the actual amount 
or value of the claim upon which the junsdic^mn of a Court depends, The actual 
value of the estate to which the plaintiff claims to be entitled, and not the value 
which It may eventually represent to the plaintiff is the value of the subject- 
matter.— Bai Mahkar v. Bulakhi tUiaku, I. L. R., 1 Bom. 538. 

The asscssinent of the court-fee in a suit by a subordinate tenure-holder to 
recover possession of a definite portion of an entire estate paying a perm inently 
settled annual revenue to^ Government should be made under the first part of sub- 
division a, cl. 5 of s. 7 of the Court Fees’ Act. A plaint can only be rejected under 
before it is registered,— Hubibul Hossein and others 
(Detendants) v, Mahomed Reza and others (Plaintiffs), I. L. B., 8 Cal 192. 

Where, under Act VIIT. of 1859, s. 333, a memorandum of appeal is returned 
i being correct d, +he Appellate Court should specify a time for 
»TCn correction. ^ Where an appell int presented an appeal within the period of 
himtation prescribed therefor, and the Appellate Court returned the memorandum 
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of appeal for correction, the appeal again presented some days after the period of 
limitation was held presented within time, the date of its presentation being the date 
it w’as presented.— Jagan Nath e?. Lalman, I. L. E., 1 All. 260. 

Where the Court of first instance, proceeding under section 10 of the Court 
Fees’ Act, dismissed a suit after the first hearing, on non-payment of an additional 
fee required to be paid under that section, held that the Court had rightly dis- 
missed the suit, under s. 10 of the Court Foes’ Act. S. 54, Act X. of 1877, though 
a later enactment, was inappliccxble, that section applying only to the initial stages 
of a suit before a plaint had been registered ; whereas s. 10 of the Court Fees’ Act 
was not susceptible of restriction to any particular stage of a suit. — Valiya Kasava 
Vadhyar and others ??. Kanjeth Suppan Nair and others, 4 Ind, Jur. 286 ; L L. R., 
2 Mad. 308. 




‘M.S.O.O.I - 55. When a plaint is rejected, the Judge shall record with his own 
1 Procedure on rejecting hand an order to that effect with the leason for 
I plaint. such order. 

M.S.0,0. 66. The rejection of the plaint on any of the grounds hereinbefore 

men rejection of plaint mentioned shall not. of its own force, preclude 
does not preclude preseuta- the plaintiff from presenting a fresh plaint in 
tion of fresh plaint, respect of the same cause of action. 

M S 0 0 When plaint shall be ro- 57. The plaint shall be returned to _ be 

* * ’ * turned to be presented to presented to the proper Court in the following 
proper Court. caseS : — 

{a) if a suit has been instituted in a Court whose grade is lower 
or higher than that of the Court comp(3tent to try it, where such Court 
exists, or where no option as to the selection of the Court is allowed 
by law : 

(b) if, in a suit relating to immoveable property, but not coming 
under the proviso to section 16, it appears that no part of such propeity 
is situate within the local limits of tiie jurisdiction of the Court to 
which the plaint is presented : 

^(c) if, in any other case, it appears that the cause of action did not 
arise, and that none of the defendants are dwelling, or carrying on 
business, or personally working for gain, within such local limits. 

On returning a plaint, the Judge shall, with his own hand, endorse 
Procedure on returning thereon the date of its presentation and return, 
the name of the party presenting it, and a brief 
statement of the reason for returning it. 

A Munsif, after hearing the evidence on both sides, found that the suit had 
been under-valued ; but instead of returning the plaint under s. 57 of Act X. of 
1877, he dismissed the suit. Held that the orovisions of s. 57 were imperative, and 
miglit b(‘ put into foice at any stage of the bearing j and that such dismissal of the 
suit was a matter which aftected the merits of the case, and formed a proper subject 
for an appeal— Biiudeshwar Chowdbry and others v. Gauri Kant Nath, I. L. R. g 


A SUIT to redeem a usufructuary mortgage of certain lands was instituted in 
the Munaif^s Court. After the suit had been admitted, and the p.irties called on to 
produce evidence, the Munsif ordered the plaint in the suit to be returned to the 
plaintiff for presentation in the pioucw Court on the ground that the suit should have 
been instituted in the Court of the Buboidinate Judge, the value of the property in 
suit being beyond the Jurisdiction of a Munsif. Eeld that, under Act VTII of i859 
ihe Munsif 8 ouler was appealable to the lower Appellate Court, and under Act X of 
the lower Appellate Court’s order to the High Court— Kalian Das and others 
fVlTwal Bingh and others, I. Xt. E., 1 All 620. 
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Although Act X, of 1877, s. 57, contemplates tlie return of tlie plaint sliooM 
erior be patent when it is fiist presented, yet there is nothing in the wording of that 
section which forbids the return of the plaint at a later stage in the siut» ^ here, 
therefore, after the issues in a suit were framed, the Court decided that it had no 
jurisdiction, and returned the plaint to be presented in the proper Court, held^ that, 
in so doing, the Court acted under s. 57 ; and its decision, not coming within the 
definition of a “ decree ” in Act XII. of 1879, s. 2, was not appealable as such, but 
was appealable under Act X. of 1877, s. 588, as an order.— Abdul Samad v. Eajendra 
Kishor Singb, 1. L. R., 2 AIL 357. 

A District Court transferred for trial a suit instituted in a Court subordinate 
to it to another Court subordin'ate to it. The Court in which the suit was instituted 
was not the one in which the suit should have been instituted, and consequently the 
Court to which it was transferred made an order dismissing it, and directing the 
return of the plaint for presentation to the proper Court. Held that such order 
must be taken to have been passed under s. 57 of the Civil Procedure Code, and was 
therefore appealable under s. 688 (6) ; and that the defect of jurisdiction arising out 
of the institution of the suit in the wrong Court was not cured by the transfer of 
the suit — Pachaoni Awasthi v. Ilahi Bakhsh, I. L. R., 5 All. 478. 

The plaintiff inftbis suit claimed in a Civil Court (i.) a declaration of his right 
to certain land ; (ii.) that certain leases of such land, so far as their terms exceeded 
the term of settlement, should be cancelled ; and (iii ) arrears of rent for such 
land. The Court held as regards claim (i.) that the plaint did not disclose a cause 
of action, as it was not alleged that the defendant had disputed the plaintiff’s right ; 
as regards claim (ii.) that, with reference to the terms of s. 29 of Act XVI 11. of 
1873. the plaintiff’s cause of action had not yet arisen ; and as regards claim (iii.) 
that it was cognizable in a Couit of Revenue ; and it directed that under s. 57 
of Act X. of 1877 the plaint should be returned to the plaintiff to be presented to 
the Revenue Court Held that under the circumstances the plaint should have been 
rejected, and not returned. — Nagar Mai (Plaintiff) w. Maepherson (Defendant), I. L. 
R.j 3 All. 766. 

The Court of first instance made an order returning the plaint in a suit to be 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such order the Appellate Court, holding that the Couit of first 
instance was competent to try such suit, made an order “ decreeing the appeal.” It 
subsequently made an additional order directing that the case “ should be returned 
for re-tvial.” On appeal to the High Court from such additional order, held that the 
appeal would not lie, as it was in reality one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of s. 588 of Act X. of 1877, 
w'as final, and not an appeal from an order remanding a case under s. 562, the charac- 
ter of the original order of the Appellate Couit not being altered by the passing of 
the additional ox’der. — Krishna Ram (Defendant) v. Narsmgh Sevak Singh and others 
(Plaintiffs), I. L. R., 3 AIL 855. 

The right to join in one suit two causes of action against a defendant cannot 
be exercised, unless the Court to which the plaint is presented has jurisdiction over 
both causes of action. The defendants, who resided and carried on business at 
Bombay, acted as the agents of the plaintiff for the sale, purchase, and despatch of 
goods to Tellicheiiy, where the plaintiff resided The plaintiff sued the defendants 
for money due on account of the transactions in Tellicherry. Held that no cause 
of action ai'ose in Tellichcrry. To the claim arising out of the agency-transactions 
the plaintiff joined a claim on account of a partnership-transaction, which claim was 
tii ible by the Court of the District Munsif at Tellic-heny. The Subordinate Judge 
held that be had no jurisdiction to try the claim arising out of the agency- tran‘?ao« 
tions, found that nothing was due to the plaintiff on account of the patnership- 
transaction, and di^piiascd the suit. Held that the plaint ought to have been re- 
turned to the plaintiff with the proper endorsement as required by s. 57 of the 
Code of Civil Procedure, 1882 — Jivaraju v. Purnshotam, T. L. R., 7 Mad. 171. 

An ALLorTEE, under a private partition, sued to stay subsequent partition-pro- 
ceedings brought under Reg. XIX. of 1814, and to have his possession confirmed. 
The defendants objected to the valuation of the suit, and to the suit being beard by 
the Civil Courts, no proceedings having first been instituted before the Revenue 
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for considered to be 6ne for a declaratory 

m&e&, OT toi sametUim^ in the nature of an imunotion, and that th^refftre th« 
l^aint sboulil not be statoped according to the value of the OntJre estate Thrf the 
question whether the Co lector would have brought the lands to paSpn d^wdel 
upon whether they were held “in common tenancy if they wme not so 
Collector would be only competent to make an assignmcK the revenue nb^ 
portion to the several portions of the land held by the shareholders Thlt a pii^te 

?8U A* m"° R^^enue Courts under s. 80 of Reg XIX of 

1814. A Munsif dismissed a suit, on the giound that, if it had been proneilv 

T'l?® jurisdiction. The District Judge affirmed 

^6 Iflunaifs judgment, and directed the plaint to be returned for presf ntetion to 

1 P'-o^ed^re Code. Thfs La njf d^e 

nTBfy (plnlffiT W.\a65) dSeVfVo'^^ 

8 Oal.^ife. ^ ^ Bahadour Smgh and others (Defendants), I. L £, 

M.S. 0 . 0 . ^58. The plaintiff shall endorse on the plaint, or annex thereto a 

Procedure on admitting «'emoramlnm of the documents (if any) which 
.1 1 . , pi'oduced alouff with it : and if the 

plaint be admitted shall present as many copies on plain paper of the 
p amt ^ ,h.re am ,,,,1,^, the Coeit. bj reL„ ol the l»'lh 

of the plaint or the eiimber of the defenJaiila, ot for any other snSBouol 
Concise Statements. *’®*'son, permits him to present a like number 
t • 1 concise statements of the nature of the 

c aim made or of the relief or lemedy required, in the suit, in which 

case he shall pies^ntt sucfi statements. 

If the pl-iintiff sues, or the defendant or any of the defendants is 

capamy tOe piamtiff or defendant sues or is sued 

soa,to..Sl'“lf by leave of the Court, amend such statements 
ao as to make them coi respond with the plaint. 

rundmn Com t' shall sign such memo- 

£ Cfrect."^ statements if. on examination, he^finds them to 

The CfiHit shall also cause the particulars mentioned in section 50 
Begister of suits. entered irj a hook to be kept for the pur- 

q , 1 ^ X * 1 „ , pose, and called the E.eg’ister of Civil Suits 

.wch“ ^ 1 '“' >» «>.• »-<!» »■ 

M.S.C.O, 59. If a plaintiff sues upon a document in his possession or power 
Production of document shall produce it in Couit when the plaint is 

copy. tiie document, or a copy thereof, to be filed 

T. , , ■«'itb the plaint. 

I he rely on any other documents (whether in his possession or 
List of other documents. fr not) as evidence in support of his 

claim, he shall enter such documents in a list 
to be added or annexed to the plaint. 

% pkmtit fur R«. 88, and each of One lot was pui chased by 
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the Court gmoted a single ceitificate of sale, dated 10th February, 1874. This 
certificate was never registered. The plaintiff applied to be put in possession ; but, 
the defendant resisting him, bis application was rejected. On the 16tb of Kovem- 
ber, 1879, the plaintiff brought this suit lo have his right declared to the piece 
bought for Rs. 88, and to recover its posstssion. Along with the plaint the plaint- 
iff produced the unregistered ceitificate of sale of the 10th February, 1874. On 
the application of the plaintiff, anotlier certificate for the same property was issued 
by the Court to the plaintiff on the Blstof October, 1877, — that is, three years after 
the confirmation of sale. This was registered on the 20th of December, 1877, and 
was produced by the plaintiff in the proceedings which gave rise to the present suit 
It was obtained by the plaintiff on the 23rd of February, 1880, and tendered in 
evidence, but was rejected under s. 63 of the Code of Civil Procedure (Act XIV, of 
1882) Held that although the four lots purchased by the plaintiff at the auction- 
sale were included in one ceitificate of sale, such certificate, altbougb one instru- 
ment in form, should, for the purpose of registration, be regarded as four separate 
certificates of the four several lots. Held also that the registered certificate of sale, 
though issued three years after the confirm ition of sale, was valid and admissible 
in evidence. Vithal Janaidan Vithojirav Putlajirav (T L. R-, 6 Bom. 586) approved, 
and In re Khaia Pathanji (I. L. R , 5 Bom 202) and Tiikar^m v. Satv4ji Khandoji 
(I L R , 5 Bom 206) dissented from Held also tliat the refusal to admit in evi- 
dence the recfistered certificate of sale under s 63 of the Code of Civil Procedure 
(Act XIV. of 1882) on the ground that it had not been produced with the plaint, as 
required by s 59 of the Code, was improper, there hiving been no doubt of it« exist- 
ence at the date of suit. — Devidis Jagjivan u Pirjada Begara, I. L. R., 8 Bora. 377. 

Statement in case of do. , 60, In the case of any such doenmenfc not M.S.0.0. 

cuments not in his posses- in his possession or power, he shall, if possible, 

Bion or power. State in whose possession or power it is. 

61. In case of any suit founded upon a negotiable instrument, if it M.S.O.O* 

Suits on lost negotiable be proved that the instiument is lost, and if au 
instruments. indemnity be given by tiie plaintiff, to the 

satisfaction of the Court, against the claims of any other person upon 
such instrument, the Court may make such decree as it would have 
made if the plaintiff had produced the instrument in Court when the 
plaint was presented, and had, at the same time, delivered a copy of the 
instrument to be filed with the plaint. 

The indorsees of a cheque sued the indoiser, stating in their plaint that the 
cheque had been lost, and that the defendant refused to give them a duplicate of it, 
and claiming a duplicate of it or the refund of the money they had paid the defend- 
ant on the cheque Held that the plaint disclosed a cause of action against the 
defendant. Held also that the plaint should be amended by joining the drav^er of 
the cheque as a defendant in the suit. — Baldeo Pershad and others (Plaintiffs) v» 

(Irish Ohuncler gose (Defendant), I. L. R., 2 All. 754. 


62. If the document on which the plaintiff sues be an entry in a M,S.O-0. 
^ , shop-book or other book in his possession or 

ro nciono s op- oo . power, the plaintiff shall produce the book at 
the time of filing the plaint, together with a copy of the entry on which 
he relies. 


The Court, or such officer as it appoints in this behalf, shall forth- 
Original entry to be with mark the document for the purpose of 
juarked and returned, identification; and, after examining and conct- 

pairing th# copy vf.ilh the original, and attesting the copy if found correct* 
shall return the book to the plaintiff, and cause the copy to be filed. 
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JI.S.0.0. 03. A document which ought to he produced in Court by the 

Inadmissibility of docu- plaintiff when the plamt is presented, or to be 
tnent not producod tvhen 6Ilt6r6(i Wl th.6 list tO DG 8.d,dGd Or annBXGd tO 
plaint filed. the plaint, and which is not produced or entered 

accoidingly, shall not, without the leave of the Court, be received in 
evidence on his behalf at the hearing of the suit. 

Nothing in this section applies to documents produced for cross- 
examination of the defendant’s witnesses, or in answer to any case set 
np by the defendant, or handed to a witness merely to refresh his 
memory. 


CHAPTER VI 

Of the Issue and Service of Summons. 

Issue of Summons, 

M.S.0.0. 64. When the plaint has been registered, and the copies of concise 

statements requited by section 58 have been 
SammoBs. filed, a summons may be issued to each defend- 

ant to appear and answer the claim on a day to be therein specified, 

(a) in person, or 

(b) by a pleader duly instiucted and able to answer all material 
questions relating to the suit, or 

(g) by a pleader accompanied by some other person able to answer 
all such questions. 

Every such summons shall be signed by the Judge or such ofificer 
as he appoints, and shall be sealed with the seal of the Court : 

Provided that no such summons shall be issued when the defend- 
ant hns appeared at the presentation of the plaint, and admitted the 
plain tifi’s claim. 

65. Every such summons shall be accom- 
panied with one of the copies or concise state- 
ments mentioned in section 58. 

66. If the Court sees reason to require the 
personal appearance of the defendant, the sum- 
mons shall order him to appear in person in 
Court on the day therein specified. 

If the Court sees leason to require the personal appearance of the 
plaintiff on the same day, it may make an order for such appearance. 

No party to be ordeied 
to appear in person unless 
resident 


ll.SfO.O. Copy or statement 
nexed to summons. 




Court may order defend- 
ant or plamtifi' to appear in 
person. 


M.S.0.0. 


67. No party shall be ordered to appear 
in person unless he resides 

(a) within the local limits of the Court’s ordinary original iuiis- 

diction, or ^ J 

(b) without such limits and at a place less than fifty, or, where 
within 50 or, where there there is failway-communication for five-sixths 

is railway, 200 miles, of the distance between the place where he re- 

i|i4es and th© place where the Court is situate, two hundred miles from 
the Oourt-house, 


iilfl ss:»vicis of §oMM:df 8. 


68. The Oouit shall determine, at the time hf Issttingf the sum- 

o 4 u •(■i.o to mens, whether it shall be for the settlement of 

Sammons to be either to . > , , . o...i „<? *l,„ . 


set”es or?:r toardi7. issues only, or fot the final disposal of the Suit i 
tposal. and the summons shall contain a direction 

accordingly t 

Provided that, in eveiy suit heard by Courts of Small Causes, the 
Summons shall be for the final disposal of the suit* 

69. The day for the appearance of tlie defendant shall be fixed bf M.E0^0» 
Tming day for appear- the Court with reference to its current business# 

ance of defendant. the place of residence of the defendant, and the 

time necessary for the service of the summons ; and the day shall be so 
fixed as to allow the defendant sufficient time to enable him to appeat 
and answer on such day. 

What shall be deemed 'sufficient tirne^ must be determined with 
reference to the circumstances of the case. 

70. The summons to appear and answer shall order the defendant 
Summons to order de- *0 produce any document ill his possession of 

fendanfc to produce docu- power, containing evidence relating to the 
merits required by piamtiff merits of the plaintiff^s Case, or upon which 
or re led on by defendant. defendant intends to rely in support of his 


71. When the summons is for the final disposal of the suit, it shall M.S.O.O* 
On issue of summons for direct the defendant to ptoduce, on the day 
final disposal defendant to fixed for his appearance, the witnesses upon 

be directed to produce bis whose evidence he intends to rely in support of 
witnesses. 

Ills case. 


Service on several de 
fendants. 


Service of Summons. 

72. The summons shall be delivered to the proper officer of the 
Delivery of summons for Court, to be served by him or one of his subor- 

service. dinates. 

73. Service of the summons shall be made by delivering or tender- 

« . ing a copy thereof signed bv the Judge or such 

otticer as he appoints in this behalf, and sealed 
with the seal of the Court. 

Service on several de« 74. When there are more defendants than 

fendants. one, service of the summons shall be made on 

each defendant : 

Provided that, if the defendants are partners, and the suit relates 
to a partnership-transaction or to an actionable wrong in respect of 
which relief is claimable from the firm, the service may be made, unless 
the Court directs otherwise, either (a) on one defendant for himself and 
f(»r the other defendants, or (b) on any person having the management 
of the business of the partnership at the principal place, within the 
local limits of the Courtis ordinary original civil jurisdiction of stlch 
business. 

75 . Whenever it may be practicable, the service shall be made oti 
Service to be on defend* defendant in peison, unless he haVe all 
agent empowered to accept the Servicei in 
uible, or on bi» ngdfii* vmich case service on such agent shall b# 
sufficient* 




M.S.0.0* 








.i* 1 


OlT, 11 


H i|SU]| a5j:|) sBayipE or 


M.S .0*©. service sflbstitiited, 

g ‘ de for appearaac© to be 
ed 


$4u WJi^wever service is sub^titui^ by 
order of the Court, the Court shall fix sijifh 
time for the appearance of the defendant a| 
the case may require. 


Where substituted service of summons is ordered under Act X. of 1877, s. 82^ 
a sufficient time ought, under s. 84, to be given for notice of the fact to teach the 
defendant wherever he may be ; and if an esu-parte decree be obtained by the plalnt- 
iff, the Court, on being satisfied that the time fixed was insufficient, will s^t ^sidg 
the decree. — Mirza Ally Bebunee ®. Syed Hyder Boosein, I. L. R., 2 Bom. 449. 

M.S.0.0. 85, If the defendant resides within the jurisdiction of any Court 

other than the Court in which the suit is m- 
Service of summons when and has no agent resident within thM 

jnrisdiotion of another Court, local limits of the jurisdiction of the latter 
and has no agent to accept Court empowered to accept the service of the( 
summons, such Court shall send the summons, 
either by one of its officeis or by post, to any Court, not being a High 
Court, having jurisdiction at the place where the defendant resides^ 
by which it can be conveniently served, and shall fix such time for the 
appeaiance of the defendant as the case may require. 

The Court to which the summons is sent shall, upon receipt there-? 
of, proceed as if it had been issued by such Court, and slmll then return 
the summons to the Court from which it originally issued, together 
with the record (if any) made under this paragraph. 


M.S.0.0. 86. Whenever any process, issued by any Court established beyond 

the limits of the towns of Calcutta, Madras,* 
den^lownsand'Eangoon' Bombay, and Eangoon, is to be served within 
of process issued by Proviu- any such town, it shall be sent to the Court of 
oial Courts. Small Causes within whose jurisdiction the 

process is to be served ; 

and such Court of Small Causes shall deal with such process ia 
the same manner as if the pi’ocess had been issued by itself, 

and shall then return the process to the Court from which it 
issued. 

M.S.0.0. 87. If the defendant be in jail, the summons shall be delivered to^ 

Sorviceon defendant in the officer in charge of the jail in which the 
defendant is confined, and such officer shall 
cause the summons to be served upon the defendant. 

The summons shall be returned to the Court from which it issued, 
with a statement of the service endorsed thereon, and signed by the 
officer in charge of the jail, and by the defendant. 


M,S.O.O. 


88. If the jail in which the defendant is confined is not in the 
Procedure if jail b© in district in which the suit is instituted, the sum- 
different district. tnons may be sent by post or otherwise to the, 

officer in charge of such jail, and such officer shall cause the summons 
tp be served upon the defendant, and shall return the summons tci the 
(^Uft from which it issued, with a statement of the seryice ej ' 
wereon, and signed as provided in 8|7. 


SRSVICE OF SUMMONS. 




89. If the defendant resides out of Bdtish India, and M.S.0.0. 

in Bntish, India empowered to accept the ser- 



uexcuuctiiiu CUU V**'-' I-'* 

and foi warded to him by post if there be postal 
communication between such place and the place where the Court is 
situate. 

90. If there be a British Resident or Agent of Government in or M.S.0.0. 
Service through British for the territory i« winch the 

Resident or Ageut of Go- the Summons may otherwise, tor 
verument. Agent, by post or^he Resident or Agent'returS 

being served upon the defendant ; and if hand fchati fche aiiininofis 

the summons with an endorsement before directed aucft 

has been served on the defendant in mant^^ service, * 

endorsement shall be conclusive evidenceig^^pHk^ , 

91. The Court may, notwithstandi'^ anythi^ m^Q t^g ^ 

Substitution of letter for tained, substitute for' the apoointo 

summons. Py the Judge or such officer of 

in this behalf, when the defendant is, in the opinion of the CouNia 
rank which entitles him to such mark of consideration. 

The letter shall contain all the particulars required to be stated *^ il ^ 
the summons, and, subject to the provisions contained in sectitm 92, 
ahall be treated in all respects as a summons. 

92. When a letter is so substituted for a summons, it may be sent M.S.0.0. 
Mode of sending snob to the defendant by post or by a special mes- 

Iptter- senger selected by the Court, or in any other 

manner which the Court thinks fit; unless the defendant has an agent 
empowered to accept service of summons, in which case the letter may 
he delivered or sent to such agent. 


Service of Process, 

93. Every process issued under this Code shall be served at theM.S.O.O* 
Process fco be served at ex- expense of the party on whobe behalf it is issued, 
pense of party issuing. Unless the Court otherwise directs. 

The Court-fee leviable for such service shall be levied within a time 

^ to be fixed by the Court before the process is 

Costs of service. 

9A All notices and orders required by this Code to be given to or m.S.0.0. 
Hoticea and orders in served on any person shall be in writing, and 
writing bow served. ^ shall be served in the manner hereinbefore pro- 
vided for the service of summons. 


Postage, 

95. Postage, where chargeable on any notice, summons, or letter M.S.O-I2L 
^ issued under this Code, and forwarded by post, 

^ and the fee for registering the same, shall be 

p^id within a time to be fixed by the Court before the communication 
is'firwarded : 
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Provided that the Local Government, with the previous sanction 
of the Governor-Generai in Council,# may remit such postage, or fee, or 
both, or may prescribe a scale of Court-fees to be levied in lieu thereof. 


H.S.0.0. 


M.S.0.0. 



CHAPTER YII. 

Of the Appearance of the Parties, and Consequence 
OF Non-appearance. 

96. On the day fixed in the summons for the defendant to appear 
^^^^^^_^y_^|^answer, the parties shall be in attendance 

Court-house in person or by their re- 

"ant to appear and answer. speccve pleaders, and the suit shall then be 
heard, unless the hearing be adjourned to a future day fixed by the 
Court. 

97. If, on the day so fixed for the defendant to appear and answer. 

Dismissal of suit wK^-e fiuiid that the summons has not been 

summons not served iicon- serve^ upon him in consequence of the failure 
sequenco piahiuff’s^ fail- of the\plaintiff to pay the couit-fee leviable for 
ure to P^y^iee for issuing. Service, the Court may order that the suit 

be dis‘missed : 

Provided that no such orAer shall be passed, although the summons 
has not been served upon the defendant, if, on 
the day fixed for him to appear and answer, he 
attends in person or by agent, when he is allowed to appear by agent. 

An order under s. 97 of the Civil Procedure Code, dismissing a suit, on its 
being found that the sumitions has not been seived on the defendant, in consequence 
of the failnie of the phiintilf to pay the court- fee leviable for such service, is not 
appealable. — Lucky Churn Chowdhry v. Budurrunui&sa, 1. L. R., 9 Cal. 627. 


98 . If^ on the day fixed for the defendant to appear and atiswer, or 
If neither party appears, on any other subsequent day to which the 
suit to be dismissed. hearing of the suit is adjourned, neither party 

appears, the suit shall be dismissed, unless the Judge, for reasons to be 
recorded under his hand, otheiwise directs. 

MJ.0.0. 99. Whenever a suit is dismissed under section 97 or section 98, 

In suoh case plaintiff may the plaintiff may (subject to the lavir of limita- 
briug fresh suit; tioii) bring a fresh suit ; or if, within the peiiod 

of thirty days from the date of the order dismissing the suit, he satis- 
r fies the CoiHt that there was a sutficient excuse for his not paying the 

Court-fee requited within the time allowed for the service of the sum- 
or Court may restore mons, or for his non-appearance, as the case 
suit to its file. ^ may be, the Court shall pass an order to set 

aside the dismissal, and appoint a day for proceeding with the suit. 

\\ HEBE the plaintiff in a suit failed to deposit the talahana required for the 
purpose of issuing summonses to certain persons whom it was proposed to maW 
defendants in atldition to the original defendants in such suit, and the Court on that 
grcmnd irr<*gulaiiy dismissed stueh suit as against such original defendants by an 
order purpui ting to be made under s. 110 of Act VIIL of 1859 on a day previous 
to that fixed for the hearing of suit, held that such order of dismissal did not 
preclude the pkmtiff from instituting a fresh suit.— Gulab Dai (Plaintiff) u. Jawa® 
mm naid othariB (Defendants), I. L, E., 2 All. 318. 
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sf 


Dismissal of suit wliere 
plaintiff, after summons re- 
turned unserved, fails for a 
year to apply for fresh sum- 
mons. 


Procedure if only plaint, 
iff appears, 


99A If after a summons has, whether before or after the first day m.S.O.O. 

of June, 1882, been issued to the defendant, 
or to one of several defendants, and returned 
nnserved, the plaintiff fails for a period of one 
year from such ret inn to apply for the issue of 
a fresh summons, and to satisfy the Court that 
he has used his best endeavours to discover the residence of the defend- 
ant who has not been served, or that such defendant is avoiding* service 
of process, the Oouit may dismiss the suit as against such defendant. 

In such case the plaintiff may (subject to the law of limitation) 
brinof a fiesb suit. 

100. If the plaintiff appears, and the de- M.S.C.0. 
fendant does not* appear, the procedure shall 
be as follows i 

when eummous duly serv- fci) it it is proved that the summons was 

duly seived, the Couit may proceed ex parie: 

(h) if it is not proved that the summons was duly served, the 
wlieu summons not duly Coiiit Shall diiect a {Second summons to be 
served, issued and seived on the defendant: 

(c) if it is pioved that the summons was served on the defendant, 

"when summons served, but uot in sufficient time to enable him to 
but not in due time. appear and answer on the day fixed in the sum- 

mons, the Court shall postpone the hearini? of the suit to a future day 
to be fixed by the Court, and shall diiect notice of such day to be given 
to the defendant. 

If it is owing to the p]aintiff^s default that the summons was not 
served in sufficient time, the Couit shall order him to pay the costs 
occasioned by such postponement. 


Tun plaintiff sued, under s 3, ckii'se w, of Act XVII. of 1877, for money doe 
on a bond, dated tbo 8th September, 1877. The defendant, though duly summoned, 
did not appear on the day fixed in the summons, which was for the final *disposal 
of the suit. The Couit, theiefore, proceeded with it ex parte. The defendant, 
being subsequently summoned and examined as a witness under s 7 of the Act, 
admitted the bond sued upon, but pleaded part-p.ivment of the plaintiff’s claim. 
He then applied to the Court that his witnesses should he summoned, and that tlieir 
evidence be taken in suppoit of his allegation. The Subordinate Judge was of 
opinion that he (defendant) was not entitled to offer the evidence. On Ins refer- 
ring the case to the High Court, held that it was his duty to summon the witnesses 
named by the defendant. — Duli Chand (Plaintiff) v. Dhondi (Defendant), I. L. R., 
5 Bom. 184. ' 

When the plaintiff in a suit appears at the hearing, and the defendant does not 
appear, the proper procedure to follow is that prescribed b}’ s. 100 of Act X. of 
1877, whether^ the defendant has been summoned only to appear and answer the 
claim, or has in addition been summoned to attend and give evidence. It is not 
necessary, before proceeding to hear and determine a suit ex 2Wte under s. 100, that 
all the process prescribed by law for compelling the attendance of the defendant as 
a witness should be exhausted. It is sufficient that due service of the summons 
npon the defendant is proved. If such proof is not given, the courses to be adopted 
are one or other of those mentioned in clauses b and c of s. 100 according to the 
circumstances of the case. The plaints and records in a number of suits upon 
bonds instituted by the same plaintiff against different persons were destroyed by 
fire. The suits were re-instituted, and duplicate copies of the plaints were filed. 
The only evidence of the contents of the bonds, from which the plaints were pre- 
pared, consisted of a register kept by the plaintiff’s gumashtas of the names of the 
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Procedure where defend- 
ant appears on day of ad- 
journed hearing, and assigns 
good cause for previous 
non-appearance. 


m 

exioutanfs of the bonds, the matter in respect of which the bonds' bad been givett, 
the amounts due thereunder, and the names of the attesting witnesses. From this 
register the duplicate plaints had been prepared. Held that though the register 
was not secondary evidence of the contents of the bonds, yet it was a document 
which might be referred to by a witness for the purpose of refreshing his memory 
under s, 159 of the Evidence Act.— Taruk Nath MulHck, Manager of the Cooch 
Behar Chaklajat Estate, on behalf of the Court of Wards (Plaintiff), v. Jeamat 
Nosya (Defendant), I. L. R., 5 Cal. 353. 

M.S.0.0. 101. If thQ Court has adjourned the hearing of the suit ex parW 

and the defendant, at or before such hearing, 
appears and assigns good cause for his previous 
non-appearance, be may, upon such terms as th% 
Court directs as to costs or otherwise, be heard 
in answer to the suit, as if he had appeared (M 
the day fixed for bis appearance. 

BEEKNDAijrTS who put in no appearance at the original hearing, and who havd 
subsequently been refused leave to appear and defend, are at liberty, where an 
pafte decree has been passed against them, to appeal to a higher Court, without 
previously taking any steps to have the ex-parie decree set aside under s. 108 of 
Act X. of 1877. — Ashruffunnissa and another (Defendants) v. Lehareaux (Plaintiff), 
I. L. R , 8 Cal 2. 

The plaintiff sued, under s. 3, clause of Act XVII of 1877, for money due on 
a bond, dated the Stb September, 1877. The defendant, though duly summoned, 
did not appear on the day fixed in the summons, which was for the final disposal of the 
Suit. The Court, therefore, proceeded with it ex parte. The defendant, being sub- 
sequently summoned and examined as a witness under s. 7 of the Act, admitted the 
bond sued upon, but pleaded part-payment of the plaintifE’s claim. He then applied 
to the Court that his witnesses should be summoned, and that their evidence betaken 
in support of his allegation The Subordinate Judge was of opinion that he (defend- 
ant) was not entitled to offei the evidence. On his leferiing the case to the High 
Court, held that it was his duty to summon the witnesses named by the defend- 
ant. — Duli Chand (Plaintiff) v. Dhondi (Defendant), 1. L. R., 5 Bom. 184. 

M.S.O.O. 102. If the defendant appears, and the plaintiff does not appear, 
Procedure whore defend- the (3ouit sliall dismiss the suit, unless the 
ant only appears. defendant admits the claim, or part thereof, in 

which case the Court shall pass a decree against the defendant upon 
such admivssion, and, where part only of the claim has been admitted, 
shall dismiss the suit so far as it relates to the remainder. 

In a suit, issues having been settled, the final hearing of the suit was adjourned 
to a fixed date for final disposal. On that date plaintiff did not appear, and the suit 
was dismissed. Held that, as this was not a case which had been adjourned in 
favour of ^ either party to enable him to ‘‘ produce his proofs, or cause the attend- 
ance of his witnesses,” the order was not one which could properly be made. — Rvail 
V. Sherman, 1. L. R., 1 Mad. 287. r r j j 

MM.O.Cs 103. When a suit is wholly or partially dismissed under section 
Deere© against plaintiff 102, the plaintiff shall be precluded from briw- 
by default Urs fresh suit. ing a fresh suit in respect of the same cause of 
^tion. But he may apply for an order to set the dismissal aside ; and^ 
H It be proved that he was prevented by any suflScient cause from 
Ilearmg when the suit was called on for hearing, the Court shall sat 
Mine the ais»issal upon such terms as to costs or otherwise at it 

day fot* ptoceed^ug With* the suit« ^ 
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No order shall be made under this section unless the plaintiff has 
iSrved the defendant with notice in wiiting of his application 

Per Garth. CJ — The opeiation of s. 103 of the Code of Civil Procedure i$ 
confined to those cases only wheie a second suit is brought for the same object nnu 
oause of action as tbe suit which is dismissed. — Gobind Ohunder Audya w* Arzui 
Rabbani, I L. R*, 9 Cal. 426. 

104. If, on tbe day fixed for the hearing of a suit against a defend* M.S.0,0. 
Proceau.e where defend- ^nt residing out of British India, who has no 

Rut residing’ out of Biitish agent empoweicd to accept seivice oi summons, 

India does not appear. or On any day to which the hearing has been 

adjourned, the defendant does not appear, the plaintiff may apply to the 
Court for pel mission to pioceed with his suit, and the Court may direct 
that the plaintiff be at liberty to proceed with his suit in such manner 
and subject to such conditions as the Court thinks fit. 

105. If there be more plaintiffs than one, and one or more of them m 

„ , . « appear, and the others do not appear, the Court 

Procedure m case of non- ^ ^ y i i . 

atfcendauoe of one or more may, at the instance of the plaiutiit or phiiutiits 
Boveral plaintiffs, appearing, permit the suit to procet d in the 

same way as if all the plaintiffs had appeared, and pass such older as 
it thinks fits. 

106. If there be more defendants than one, and one or more of M.S.0.0, 
Prooedare in case of non- ™ appear, and tlie other-i do D<d appear, the 

attendance of one or more suit lhall proceed, and the Court shell, at the 
of several defendants. time of passing judgment, make such order as 

it thinks fit with respect to the defendants who do not appear. 

107. If a plaintiff or defendant, who has been oidered to appear in M.S.0^0# 

Consequence of non.atten. ‘h® provisions of sectiOD C6 Or 

dance, without sufficient Section 486, does not appear in person, or shew 
cause shewn, of party sufficient cause to the satisfaction of the Court 
o.dered to appeaHn person, for fading SO to appear, he shall bo subject to 
all the provisions of the foregoing sections applicable to plaintiffs and 
defendants, respectively, who do not appear. 

Of setting aside Decrees ex parte. 

108. In any case in which a decree is passed ex parte against a de- M.S.C.Ot 
Setting aside d^eoree ea? feu dan t, he may apfdy to the Court by which 

against defendant. the decree was made for an order to set it aside * 

and if he satisfies tbe Court that the summons was not duly seived^ 
or that he was prevented by any sufficient cause from appearing when 
the suit was called on for hearing, tbe Court shall pass an oider to set 
aside the decree upon such teims as to costs, payment into Court, or 
otheiwise, as it thinks fit, and shall appoint a day for proceeding with 
the suit. 

Under s. 540 of the Civil Procedure Code ati appeal lies from decrees passed 
m parte. It a defendant appears at the first hearing, and files a written statement, 
he should not be placed ex parte -yAnantharama Patter (Second Defendant), Anpeh 
2 ^ 4 ’ Paniker (Plaintiff’s Representative), Respondent, 1. L. R., B Mad, 
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WRTTTEN ST^XEltENTS AND SET-OFF. 

Held by Stuart, C.J., and Straight and Tyrrell, JJ. (Oldfield and Brodhnrst, 
JJ., dissenting), that a defendant against whom a decree has been passed ex 'parie^ 
and who has not adopted the remedy provided by s. 108 of the Civil Procedure 
Code, cannot appeal from such decree under the general provisions of s. 540.-— 
Lai Singh and others t?. Kunjan and others, I. L. P., 4 All. 387. 

The only proper mode of dealing with cases, whether a regular suit or a 
miscellaneous proceeding, when the parties do not appear, is to dismiss it. A case 
so dismissed can be restored on application under s. 108, which is, by s. 647, appli- 
cable as well to execution-proceedings as to suits and appeals. — Biswa Sonaa 
, Chixnder G-ossyamy c. Binanda Chunder Dibingar Adhikar Gossyamy, 1. L. E., 10 CaL 
417, 

Befbhmnts who put in no appearance at the original hearing, and who have 
subsequently been refused leave to appear and defend, are at liberty, where an 
ex^parte decree has been passed against them, to appeal to a higher Court, without 
previously taking any steps to have the ex-pa^^te decree set aside under s. 108 of 
ActX. of 1877.-— Ashruffiunissa and another (Defendants) v. Lehareaux (Plaintiff), 
I. L. K., 8 CaL 272. 

An ex^parte decree was obtained against a defendant, who applied to have it 
set aside under s. 108 of the Civil Procedure Code. The applicatiiui was mide more 
than thirty days from the date of attaching the defen lant’s property in execution 
of the deereu, but within thirty days of the service of the s ile-proclaination. 
Held that the application wis birred by limitation under art. 164, sch ii., Act XV. 
of 1877. — In the matter of Bhaobunessury ; Bhaobimessury v. Judobendra Narain 
Mullick, I. L. R., 9 CaL 869. 

An ex-parfe decree h iving been granted in a suit against A personally and as 
guardian of her infant a )ns, the infants subsequently applied under s. 119 of Act 
VIIL of 1859 to set aside the decree, on the ground that the summons had not been 
duly served. It was proved that the suinmous i^ad been duly served upon A, and 
the application was dismissed. On appeal to the High Court, held iliat, althimgh so 
far as the decrees made A personally liable, the Court had no power to interfere, 
yet as the infants were not responsible for their non-appearance, it might be said 
that they had been prevented by “ sufficient cause from appearing,” and that the 
decrees might be set aside under s. 119 of Act VIIL of 1859 (or Act X., 1877, 
8, 108) as against them. — Kesho Parsbad and others (Judgment-debtors) (Appel- 
lants) V, Hirdaya Narain (Judgment-creditor) (Respondent), 6 CaL Law Rep. 69. 

M.ao.c. No decree to be set aside 109. No decree shall be set aside OD any 

withont notice to opposite such application as aforesaid, unless notice 
thereof in writing has been served on the 
opposite party. 



CHAPTER VIIL 


Of Written Statements and Set-off. 


M.S.0.0. 


110. The parties may, at any time before or at the first hearing of 
™ ^ ^ the suit, tender written statements of their re- 

ri en s a omen s. spective cases, and the Court shall receive such 
statements, and place them on the record. 


This section contemplates that a defendant shall, in his written statement, set 
forth the case he intends to make at the trial. — Ohova KAra v. Isabin Khalifa. 
I. L. R., 1 Bom. 209. 

A WBITTEN statement of his case, tendered by a party to a suit at any time 
before or at the first hearing of the suit, is not liable to any court-fee, and may be 
written (>n plain paper (s. 110 of Act X. of 1877). A written statement called for 
w the Court after the first hearing is also exempt from stamp-duty (s. 19 of Act 
fiL of 1870),— Nagu (Plaintiff) i>. Yeknath (Defendant), I. L. R., 5 Bom. 400. * 
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In a suit for wrongful dismissal, in which the defendants pleaded justification 
by reason of the plaintiff’s misconduot, held (1.) That the defendants at the hearing 
could not give evidence of a transaction involving instances of misconduct not set 
forth in their written statemimt* They should either have filed a suppleraental 
written statement before the hearing, or have furnished the plaintiff with particulars 
of the misconduct in question, and intimated to him their intention of relying on 
the transaction as going to est iblish the general allegation of misconduct. (2.) That 
although the transaction in question could not be made the subject-matter of an 
auxiliary issue, and evidence of it, as such, could not be received, yet that questions 
relating to it might be put to the plaintiff in cross-examination for the purpose of 
affecting his credit. SupplcMiiental writttu statements cannot be filed after th® 
parties have entered ufiou their case at the hearing. Statements laid by clients 
before for the purpose of obtaining legal advice are privileged. A was 

employed by^ B, at intervals of a woek or fortnight, to write up B’s account -books, 
B furnishing him with the neces^a»*y information either orally or from loose meino- 
randa. Held that the eiitriO' so matle could not be given in evidence to contradict 
A, under vS 145 of the Indian Evi^lence Act, as previous statements made by him^ia 
viiiing. The statements were really made, not by A, but by B, under whose in- 
structions A had written tiiern. Held also that it is only such books as are entered 
up as transactions take place that can be considered as books regulaidy kept in the 
course of business within s. 34 of the Indian Evidence Act. — Munchershaw 
Bezonji (Plaintiff) The JSTew Dhurnmsey Spinning and Weaving Company (De- 
fendants), I. L. R., 4 Bom. 576. 


111 . If in a suit for the recovery of money the defendant claims to M.S.O.O, 
Particulars of set-off to be set-ofif against the plaintiff’s demand any aacer- 
given in written statement, tained Slim of trioney legillv recoverable by him 
from the plaintiff, and if, in such claim of the defendant against the 
plaintiff, both parties fill rhe same character as they fill in the plaintifTs 
suit, the defendant may, at the first heating of the suit, but not after- 
wards, unless permitted by the Court, tender a written statement con- 
taining the particulars of the debt souglit to be set-off. 

The Court shall thereupon inquire into the same, and if it finds 
that the case fulfils the requirements of the 
former part of this section, and that the amount 
claimed to be set-off dov^s iiot exceed the pecuniary limits of its juris- 
diction, the Court shall set-off the one debt against the other. 

Sucii set-off shall have tlie same effect as a plaint in a cross-suit, so 


, .V. enable the Court to pronounce a final 

judgment in the same suit, both m the origi- 
nal and on the cross- claim ; but it shall not affect the hen, upon the 
amount decreed, of any pleader in respect of the costs payable to him 
under the decree. 


Illustrations. 


(a.) A bequeaths Rs. 3,000 to B, and appoints C his executor and residuary 
legatee B die.^, and D takes out administration to B’s effects. 0 pays Rs. 1,000 as 
surety for D. Then D sues C for the legacy. 0 cannot set-off the debt of Rs. 1,000 
against the legacy, for neither C nor D fills the same character with respect to tho 
legacy as they fill with respect to the paymenkof the Rs. 1,000. 

(5.) A dies intestate and in debt to B, U takes out adminisl ration to A’s effects, 
ancl^ B buys part of the effects from 0. In a suit for the purchase-money by 0 
apinst B, the latkr cannot set- off the debt against the price, for C fills two different 
c laiacters, one as the vendor to B, in which he sues B, and the other as represent- 
ative to A. ? r 

. A sues B on a bill of exchange. B alleges that A has wrongfully neglected 
to insure B s gooa% and is liable to him in compensation, which he claims to set-off. 
±ne amount, not being ascertained, cannot be set-off. 
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(d,) A sues B on a bill of excbange for Bs. 500. B bolds a judgment against A 
for Ka. 1,000. The two claima* being both definite pecuniary demands, may be 
set” off. 

( 0 ,) A sues B for compensation on account of a trespass. B holds a promissory 
note tor Rs. 1,000 from A, and claims to set-off that amount against any sum that 
A may recover in the suit. B may do so, for as soon as A recovers, both sums are 
definite pecuniary demands. 

(/.) A and B sue 0 for Rs. 1,000. 0 cannot set-off a debt due to him by A 
alone. 

(g.) A sues B and C for Rs. 1,000. B cannot set-off a debt due to him alone 
by A. 

(h,) A owes the partnership-firm of B and 0 Bs. 1,000. B dies, leaving C sur- 
viving. A sues G for a debt of Bs. 1,500 due in his separate character, 0 may 
set-off the debt of Bs. 1,000, 


H.s.ao. 


The usufructuary mortgagee of certain lands sued the morteragor for the money 
due under the mortgage. The mortgagor alleged that the mortgagee had commit- 
ted wa^te, and was liable to him for compensation, which he claimed to set-off. 
Eeld that, under Act X. of 1877, s. Ill, the amount of such compensation could 
not be set-off. — Raghu Nath Das v. Ashraf Hosain Khan, T. L. R., 2 All. 262. 

Where there is a debt due from an insolvent prior to his insolvency to another 
from whom there was a debt which was in dispute due to the insolvent, in a suit 
brought by the Official Assignee to recover the latter debt, the defendant is entitled, 
under s* 39 of the Insolvent Act, 11 and 12 Vic, cap. 21, to set-off the debt due 
from him to the insolvent, against sums which may be claimed from him. — A. B. 
Miller (Plaiutiff) v, A. Beer (Defend<ant), 6 Gal. Law Rep. 294. 

The heirs to M, deceased, appointed A, one of the heirs, manager of M’s 
eatai(‘ with a \ to the payment of the debts due by the deceased. A ci editor 
of deceased sued his heirs to recover his debt, and obtained a decree, in execu- 
tion of wliich the share of Z, one of the heirs in M’s landed estate, wms sold. The 
sale proceeds e^^cceded Z’s share of sucli debt, and she sued the other lieirs for cou- 
tributio!! in n^pect of the difference. The defendants claimed a set-off in respect 
of Z's share of the liabilities of M's estate which had been satisfied by A as 
manager. Held that the set-off claimed could not be entertained in such suit. — 
Abdul Hasan v. Zohra Jan, I. L. R., 5 All. 299. 

The provisions of Act X. of 1877 do not give the right to set-off claims for 
unru|ni(Lited d images, but that Act does not take away any right of set-off, wheth(*r 
leg d or erjiutabie, which parties to a suit would have independently of its provi- 
sions. AVlicre, in a suit for the price of goods sold and delivered, the defendant 
admitted that there was a sum of Rs. 1,159-12 due by him to the plaintiff, hut 
sought to sei-off the sum of Rs. 972 as damages sustained by him by reason of the 
non-delivery of some of the goods contracted for. held that as the claim of the 
defendant against the plaintiff was connected with the same transaction, and arose 
out of one and the same contract as that in respect of which the plaintiff’s suit 
was brought, and as the amount of the defendant’s claim was capable of being 
immediately ascertained, the defendant might set-off his claim. — Kiahorchand 
Champalal v. Madhowji Visram, I. L. R., 4 Bora. 407. 

No written statement to , 112. Except as provided in the last pre- 
be received after first hear- ceding section, no written statement shall be 
received after the first bearing of the suit : 
Provided that the Court may, at any time, require a written state- 
ment* or additional written statement from 
Provisoes, any of the parties, and fix a time for present- 

ing the same. 

Provided also that a written statement, or an additional writtea 
Stetement, may, with the permission of the Court, be received at any 
% tbe purpose of answering written statements so required and 
presented. 


1 


EXAMINATION OF THE PARTIES BY THE COOBT. 


113. If any party 

Procedure when party 
fails to present written 
statement called for by 
Court. 


from wimm a written statement is so required 
fails to present the same within the time fixed 
by the Court, the Court may pss a decree 
against him, or make such order in relation to 
the suit as it thinks fit. 


114. Written statements shall be as brief as the nature of the ease 
Prame of written state- admits, and shall not be argumentative, but 
ments. shall be confined as much as possible to a simple 

narrative of the facts which the party by whom or on who-^e behalf the 
written statement is made believes to be material to the case, and which 
he either admits oi believes be will be able to prove. 

Every such statement shall be divided into paragraphs niTmbered 
consecutively, and each paragiaph containing, as nearly as may be, a 
separate allegation. 


115. Written statements shall be signed and verified in the manner 
Written statements to be hereinbefore provided for signing and verifying 
signed and vended. plaints, and no wiitten Statement shall be re- 

ceived unless it be so signed and verified. 


116. If it appears to the Court that any written statement, whether 
Power of Court as to ar- called for by the Court or spontaneously ten- 
gumentative, prolix, or irre- dered, is argumentative or prolix, or contains 
levant written statements. nmtter irrelevant to the suit, the Court may 
amend it then and there, or may, by an order to be endorsed thereon, 
reject the same, or return it to the party by whom it was made for 
amendment within a time to be fixed by the Court, imposing such 
terms as to costs or otherwise as the Court thinks fit. 


Attestation of amend- When any amendment is rnade under this 

meuts. section, the Judge shall attest it by his signa- 

ture. 


When a statement has been rejected under this section, the party 
making it shall not present another writt‘‘Q 
Effect of rejection. Statement, unLsb it be expiesbly called for or 

allowed by the Court. 


CHAPTER IX. 

Of the Examination of the Paiities by the Court. 

117, At the first hearing of the suit, the Court shall ascertain from m.S.0.0, 
Ascertainment whether defendant or hi.s pleader whether he admits 
allegations in plaint and or denies the allegations of fact made in the 
written statements admit- plaint, and shall ascertain from each party or 
e oi mm . pleader whether he admits or denies such 

allegations of fact as are made in the wiitten statement (if an\) of the 
opposite party, Mud as are not, exptessly or by necessary implication, 
admit teti or denied by the party against whom they are made. The 
Court shall record such admissions and denials. 
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M.S.O.C. 118. At tlie first hearing of the suit, or at any subsequent hoanrig, 

Oral examination of party, «“y P^rty appearing iu peison or present in 
Or companion of iiimseif or Oourt, or 3.1iy porsoil flblo tO EUSW 01 fuiy OQ^tO- 
his pleader. rial questions relating to the suit by whom 

such party or his pleader is accompanied, may be examined orally by 
the Couit ; and the Court may, if it thinks fit, put, in the course of such 
exanaiiiation, questions suggested by either party, 

Substance of examination 119. The substance of the examination, 

to be written. shall be reiiuced to writing by the Judge, and 

shall foim part of the record. 

120. If the pleader of any party who appears by a pleader refuses 

Co«soqaeneeofrefn.alor '» to ansvver any materb.l question 

inability of pleader to an- relating to the suit Which the Courtis of opinion 
that the party whom he represents ought to 
ans'wer, and is likely to be able to answer if interrogated in person, the 
Court may postpone the healing of the suit to a future day, and direct 
that such party shall appear in person on such day. 

If such paity fails, without lawful excuse, to appear in person on the 
day so appointed, the Court may pass a decree against him, or make 
such order in relation to the suit as it thinks fit. 


CHAPTER X. 

Of Discovicky, and of thw Admission, Inspection, Production, 
Lmpoundinc, and Return of Documents. 

M.S.O.O. 121 Any party may, at any time, by leave of the Court, deliver, 
Power to deliver inter- through the Court, interrogatolies in writing 
rogatories. for the examination of the opposite party, or, 

where there are more opposite parties than one, any one or more of 
such parties, with a note at the foot thereof, stating which of such in- 
terrogatories each of such persons is required to answer : 

Provided that no party ^hall deliver more than one set of interro- 
gatories to the same peison without the permission of the Court, and 
that no defendant shall deliver interrogatories for the examination of 
' tlie plaintiff unless such defendant has previously tendered a written 
statement, and such statement has been received and placed on the 
record. 

S 121 of t}K‘ Code of Civil Procedure contemplates (1) leave to interrogate, 
atid (2) the seivice of the interrogatories through the Court. It is the duty of the 
Court under tli;U section to determine whether the applicant should be allowed to 
interrogate the other side, but not to determine at that stage what question the party 
interrogated slioiihl he compelled to answer. Where an ex-parte order is made in 
chambers giving leave to interrogate, the party ordered to answer has a right to 
come into Court to liavo the Older s(*t aside if the case is one in which interrogatories 
should^ not have been allowed. When an order for the administration of interroga- 

I toric-a is properly nuide, a party objecting to the interrogatories administered may, 
at his peril, omit to answer the interrogatories to which he objects ; but the more 
t . prudent course is to file his affidavit in answer, stating in it his objections to answer 

, ^ questions as he objects to Wlicre interrogatories are scandalous, or in any 

way au abuse of the process of the Court, the Court may interfere at any stage. 

^ Till power given to the Court by s. 36 should not be exercised except in extreme 

r ^ Kishore Handle t?. Shoshiboosun Biswas, I. L. 11., 5 Cal. 707. 
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122 Interrogatories delivered under'sectiou 121 shall be served on M.s.0,0. 
Service ' of interroga- tbe pleader (if any) of the party interrogated, 
tones. or in the manner hereinbefore provideu for the 

service of summons, and the piovisions of sections ^79, 80, 81, and 82, 
shall, in the latter case, apply, so far as may be practicable. 

123. The Court, in adjusting the costs of the suit, shall, _ at the m.S.0.0. 
Inquiry infco propriety of instance of any party, inc|tiiie or cause inc|tury 

exhibiting interrogatories. to be made into the propriety of delivering 
such interrogatories; and if it thinks that such inteirogatodes have 
been delivered unreasonably, vexatiously, or at improper length, the 
costs occasioned by the said i n to i rogatories and tbe answers thereto 
shall be borne by the paity in fault. 

124. If any party to a suit be a body corporate or a joint-stock M.S.O-O, 
Service of interrogatories company, whether incrpotated or not. or any 

on officer of coiporation or otlier body of persons empoweted by 'aw to sue 
company. or be sued, whether in its own name or in the 

name of any officer or other person, any opposite party may apply to 
the Court for an order allowing him to deliver intei rogatories to any 
member or officer of such corporation, company, or body, an^d an Older 
may by made accoidingly. 

125. Any party called upon to answer interrogatories, whether by 
Power to refase to'ao- himself or by any .such member or officer, mny 

swer interrogatories as irre- refuse to answer any interrogatory oti the 
levant, &o. ground that it is irielevant, or is not put booid 

jide for the purposes of the suit, oi that the matter inquired after is not 
sufficieutly material at that stage of the suit, or on any other like 
ground. 

126. Interrogatories shall be answered by affidavit to be filed in m.S.G.O. 
Tim© for filing affidavit Court within ten days from the service thereof, 

in answer. or within such farther time as the Judge may 

allow. 

127. If any person interrogated omits or refuses to answer, or an- m.s.O.O. 
Procedure where party swers insufficiently, any interrogatory, the party 

omits to answer sufficiently, interrogating may apply to the Couit for an 
order requiring him to answer or to answer further, as the case may be. 

And an order may be made requiring him to answer or to answer fur- 
ther either by affidavit or by vivd voce examination, as the Judge may 
direct: Provided that the Judge shall not require an answer to any 
interrogatory which in his opinion need not have been answeied under 
section 125. 

128. Either party may, by a notice through the Court, within a m.S.O.O, 
Power to demand admis- Treasonable time not less than ten days before 

Sion of genuiueness of docu- the hearing, require the other party to admit 
^ (saving all just exceptions to the admissibiliiy 
of such document in evidence) the genuineness of any document mate- 
rial to the suit. 

The admission shall also be made in writing, signed by the other 
party or his pleader, and filed in Court. 
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If sach notice be not given, no costs of proving such i|pcutnent 
shall be allowed, imless the Judge otherwise orders. ^ \ 

If such notice is not complied with within four davs after its being 
served, and the Judge thinks it reasonable that the admission .should 
have been made, the f)arty refusing shall bear the ex[»ense of proving 
such document, whatever may be the result of the suit. 

M.S.0.0. 129. Tlie Court may, at any time during the pendency therein of 

Power to order discovery any suit, Order any party to the suit to declare 
of docomenfe. by affidavit' all the documents which are or 

have been in his possession or power relating to any matter in question 
in the suit, and any party to the suit may, at any time before the first 
hearing, apply to tlie Court for a like order. 

Every affidavit made under this section shall specify which (if any) 
Aaadavit in answer to of the documents therein mentioned the de- 
STicli order. clarant objects to produce, together with the 

groundvS of such objection. 

M.S.O.G. 130, 'The Court may, at any time during the pendency therein of 
Power to order produc the production by any party 

tion of documents during thereto of such of the documents in his posses- 
* sion or power relating to any matter in ques- 

tion in such suit or proceeding as tlie Court thinks right ; and the 
Court may deal with such documents when produced in such manner 
as appears just. 

Under a. 130 of the Civil Procedure Code (Act X. of 1877), a Judge has no discre- 
tion to refuse to allow inspection of docninonts relating to matters in quistion in a 
suit, provided they are not privileged. Confidential cominiiuications between principal 
and agent relating to matters in a suit are not privileged Held in a suit for an 
iriiunetion to restrain the defendant from using certain trade-marks, that telegrams 
and letters between the plaintiif’s firm in London and their managing agent in 
Bombay, relating to the subject-matter of the suit, were not privileged. — Busiros v. 
White (L. B., I Q. B. D. 423) and Anderson v. Bank of British Golurabia (L. R., 2 
Oh. D, 644) followed.— L. A. Wallace and others (Plaintiffs) v. F. G. Jefferson (De- 
fendant), 1. L. E., 2 Bom. 453. 

II.S.0.0* 13J. Any party to a suit may, at any time before of at the hearing 

Notice to produce for in- thereof, give not ce through the Court to any 
Bppction documents referred other party to produce any Specified docurxient 
to in plaint, <&o, inspection of the party giving such 

notice or of liis pleader, and to permit such party or pleader to take 
copies thereof. 

No party failing to comply with such notice shall afterwards be at 
Ooimoqnenco of noii-com- liberty to put any such document in evidt^Bca 
plmnce with such notice. on his behalf in such suit, unless he satisfies 
the Court that such document relates only to his own title, or that he 
had some other and sufficient cause for not complying with such notice 

132. The party to whom such notice is given shall, within ten 
Party receiving 8nch no- from the receipt thereof, deliver through 

tica to deliver notice when the Court to the party giving the same a notice 
«^ay stating a time,^ within three days from sudh 
' * delivery, at wliich the documents, or such of 

item as he does not object to produce, may be inspected at his 


M.S.0.0. 
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pleader** ofiSce or some other convenient place, and stating which (if any) 
of the documents he objects to produce, atid on what grounds. 

Defendant was owner of certain cotton-erinnina: factories at and near A in the 
mufassal, and bad also a place of biiHinews in Bombay. 111=* entered into a contract 
xn Bombay witli the plaintiff to a:in cei’tain cotton of tbe plaintiff’s at the said fac- 
tories of the defendant in the raufassab ^Plaintiff Imxn^ht a suit for datna^es for 
tbe breach of this contract, and demanded inspection, in Bombay, of all tlie derena- 
abt’s books relatinsc to tbe business of tbe said spinning’ factorifs belonecing to tbe 
defendant. Tbe defendant was willing to gi'm tbe inspection asked for, but con- 
tended that it should be bad at A, where all tin books inpjuestion were kept, and 
objected to bringing tbe books down to Bombav, as derainded by the pLiinlitf. lleM 
that tbe contract, tbougli made in Bombay, bavin;* been intended to be Dorforined at 
a considerable distance from Bombay, at and near A, where the business of ginning 
was conducted, and where tbe books relating to the said business were kept, A was 
tbe proper place at which to give inspection. — Kevaldas Sakarchand v, Pestonji 
Nasservanji and others, I. L. R., 5 Bom 467. 

133, If any pnrty served wit.Ix uoTlce imder section 131 omits to M.S.0.0. 

Application for order of §tve notice under Section 132 of the time for 

inspection. inspection, or objects to give insonction, or 

names an inconvenient place for inspection, the party desiring it may 
apply to the Court for an order of inspectio*!. 

Before the Court will make an order under s. 1B3 of tbe Code of Civd Proce- 
dure, tbe preliminary steps mentioned in s. 131 must be taken by tbe party apply- 
ing for tbe order, — Moheudro Nautli Dawn v. Isbun Chunder Dawn, I. L. R., 

10 Cal. 56. 

134. Except in the case of documents referred to in the plaint, M,S,C.O. 

Application to be founded written Statement, or affidavit of the party 

on affidavit. against whom the application is made, or dis- 

closed in his affidavit of documents, such application shall be founded 
upon an affidavit, shewing {a) of what documents inspection ic sought, 

(b) that the party applying is entitled to inspect them, and (c) that 
they are in the possession or power of the party against whom the 
application is made. 


135. If the party from whom discovery of any kind or inspection M.S.O.O* 
Power to order issue or sought objects to the same or any part 
question on which right to thereof, and if the Court is satisfied that the 
determibied^^^^^^ right to such discovery or inspection depends 

on the determination of any issue or question 
in dispute in the suit, or that, for any other rea'^on, it is desirable that 
any such issue or question should be determined before deciding upon 
tlie right to the discovery or inspection, the Court may order that the 
issue or question^ be determined first, and reserve the question as to the 
discovery or inspection. 


\ 


^ The intention of s, 135 of tbe Civil Procedure Code (Act X. of 1877) to 
give tbe Court the power of raising and determining an issue for the exc]!i<!ive 
purpose or deciding the right to discovery of evidence wbioh is to be used at tbe 
trial, and therefore, from the nature of the case, before tbt* bearing of tlie ennse. 
i. ^ practice that when an order is made under s. 135 of the 

Civil Procedure Code (Act X. of 1877) by the Judge in chambers, the suit should 
pe set down for the trial of the particular issue as well as of the cause itself when 
It comes to a hearing before tbe same Judge.—Abmodbhoy Hnbibboy Yulleebhoy 
Cassumbboy and others, I. L. R., 6 Bom. 572. 
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In a suit for specific performance of a contract to purchase an indigo-factory, 
tlip i^efpndant denied that the agreenient relied on was final, and alleged that the 
plaintiff bad induced him to sign the agreement by means of representations regard- 
ing the nature, the extent, the value, and the net income of the property, all of 
which representations the defendant charged were false and fraudulent to the 
knowledge of the plaintiff. The plaintiff in bis affidavit of documents set out a 
list of title-deeds evidencing his title to, and the books of accounts and other papers 
and documents relating to the property agreed to be purchased, and these he claimed 
to withhold from the defendant's inspection, on the ground that they were not 
sufficiently material at that stage of the suit. Held that the documents were not 
protected.— Sutherland v. Singhee Churn Dutt, I. L. R., 10 Cal. 808. 

136. If any party fails to comply with any order under this chapter, 
Oonsequotices of failure to to answer interrogatories, or for discovery, pro- 
answer or give inspection. duction, or inspection, which has been duly 
served, he shall, if a plaintiff, be liable to have his suit dismissed for 
want of prosecution, and, if a defendant, to have his defence (if atiy) 
struck out, and to l 3 e placed in the same position as if he had not 
appeared and answered ; 

and the party inteirogating, or seeking discovery, pro(luctior), or 
inspection, may apply to the Con it for an order to that effect, and the 
Court may make such order accordingly. 

Any party failing to comply with any order under this chapter, to 
answer interrogatories, or for discovery, pi eduction, or inspection, which 
has been served personally upon him, shall also be deemed guilty of an 
offence under section 188 of the Indian Penal Code. 


The powers given to the Court by Act X. of 1877. s. 136, should not be exer- 
cised except m extreme cases. — Sham Kishore Mundle v. Shoshiboosun Biswas, 
I. L. R., 6 Cal 707. 

WuBEE a defendant neglects to comply with an order for production and 
inspection, the Court will, althoneh in the la^t resort, order his defence to be struck 
out, — Kbajab Assenoolla Joo v. Kbajah Abdool Aziz, I. L. R., 9 Cal 923. 

The High Courts in India possess the power of enforcing obedience to their 
orders by attachment for contempt. An order for ..ttachment for contempt is not 
an order in exercise of the High Court’s civil jurisdiction, and therefore does not 
come withing the provision of s. 591 of the Civil Procedure Code. Contempts are 
in the nature of offences, and therefore, under s. 15 of the Letters Patent, 1865, 
an appeal lies from an order of committal for contempt. In dealing with an appeal 
from such an order, the Appellate Court wdll not go behind the order the disobe- 
dience to which constitutes the contempt. — Navivahoo t?. Narotamdds, I. L. R., 
7 Bom. 5. 

Unper the anthonty conferred by the Charters of the Supreme Courts, and 
continued by their own Letters Patent, tho High Courts in India possess the power 
of enfoicing obedience to their oiders by committal for contempt. As regards the 
High Courts in India, the remedies provided by s. 136 of the Civil Procedure Code 
(Act X. of 1877) in cases of disobedience to an order of Court may be regarded 
as cumulative, ^ They subject tho offender to particular liabilities for his contumacy, 
but do not extinguish the Court’s power of constraining him to obedience. An 
application may properly be made in Court to commit for contempt of an order 
made in chambers.— Hassonbhoy «?. Cowasji Jehangir, 1. L, R., 7 Bom. 1. 


137. The Court may of its own accord, and may in its disretioo 
Oourfc may send for pa- Upon tbe application of any of the parties to 


a suit, send for, either from its own records or 
fiom any other Court, the record of apy otheir 
suit or proceeding, and inspect the same. 


ptpf from its own records 
cf Irowi Oourtis, 


# 



DOCUMENtrS, THEIR RISCOVJERT, UtO. 

Every application made under this section shall (unless the Court 
otherwise directs) be supported by an affidavit of the ^Pphcar^^ or ms 
pleader, shewing how the record is material to the suit lo which the 
application is made, and that the applicant cannot, without unreason- 
able delay or expense, obtain a duly authenticated copy of the record, or 
of such portion thereof as the applicant requires, or that the produc- 
tion of the original is necessary for the purposes of justice. 

Nothing contained in this section shall be deemed to enable the 
Court to use in evidence any document which, under the Indian Evi-^ 
deuce Act, 1872, would be inadmissible in the suit. 

Whkrk a specific title has been alleged, but not proved, and the plaintiff 
endeavours to 'oicoeed in the first Court or second Court of Appeal upon title by 
twelve years* adverse posse‘^sion. he must be prepared to show’’ that this other title 
by twelve years’ adverse possession was raised in the Court of firs't instance, with 
sufficient clearness to enable bis adversary to understand that he claimed to succeed 
as well by twelve years* adverse possession as by the specific title alleged. In all 
cases in which parties apply for a summons to compel the attendance of witnesses, 
ora summons to produce d iciunents, or apply to have a lioenment sent for under 
s. 137 of the Code of Civil Procedure, the Court ought not to refuse such applica- 
tion, merely because in its opinion the witnesses cannot be present, or the docu- 
ments cannot be produced, b^^fore the termination of the trial. “-Krishna Churn 
Baisack and another (Plaintiffs) Protab Chunder Surma, alias Rajendro Lall and 
others (Defendants), L L. B., 7 Cal. 560. 

138. The paitiesor their pleaders shall bting with them, and have M.8.0.0, 
Documentary evidence to readiness at the first hearing of the suit, to 

be in readiness at first hear- be produced when Called for by the Court, all 
the documentary evidence of every description 
in their possession or power, on which they intend to rely, and which 
has not already been filed in Court, and all documents which the Court 
at any time before such hearing has ordered to be produced. 

139. No documentary evidence in the possession or power of any M.S.0.0# 
BflTeot of non-production paity, which .should have been, but has not 

of documents. been, produced in accordance with the require- 

ments of section 138, shall be received at any subsequent stage of the 
proceedings, unless good cause be shown to the satisfaction of tiie Court 
for the non-production thereof. And the Judge receiving any such 
evidence shall record liis reasons for so doing. 

140. The Court shall receive the documents respectively produced M.S.O*0, 
Documents to be received by the parties at th ‘ first hearing, provided 

by Ooui’t. that the documents produced by each party be 

accompanied by an accurate list thereof piepared in such form as the 
High Court may, from time to time, direct. 

The Court may, at any stage of the suit, reject any document which 
Rejection of irrelevant or it Considers irrelevant or otherwise inadmis- 
inadmissible documents. sible, recording the grounds of such rejection. 

141. No document shall be placed on the record unless it has been M.S.0,0. 

l<ro documents to be placed or admitted in accordance with the 

on record unless proved, law of evidence for the time being in force. 

Proved documents to be Every document so proved or admitted shall 
mar e an e . endorsed with the number and title of the 

suit, the name of the person producing it, and the date on which 
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it was prodnceJ. The Jii<Ige shall then endorse with his own hand a 
statement that it was pioved against or admitted by (as the case may 
be) the person against whom it is used. The document shall then be 
filed as part of the record : 

Provided that, if the document be an entry in a shop-book or other 
book, the party on wliose behalf such book is 
Entries in sliop^books, produced may furnish a copy of the entry, 

wliich may be endorsed as aforesaid, and shall be filed as part of the 
record, and the Court shall maik the entry, and shall then return the 
book to the person producing it. 

All documents produced at the first hearing, and not so proved or 
admitted, shall be returned to the pai ties respectively producing them. 


MJ.0.0. 142. 'When a document so proved or admitted is relied on as evi- 

Eejected documents to be dcnce by either party, but the Court considers 
marked, it i»iadmissible, it shall be further endorsed with 

the addition of the word “rejected,'’ and the endorsement shall be 
signed by the Judge, 

The document shall then be returned to 
and returned. party who produced it. 


143. Notwithstanding anythirig contained in sections 62, 141, and 
Court may order any do- 142, tho Court may, if it sees sufficient cause, 

cumont to bo imeoiiLaod. diiect a ly docaiuent or book produced before it 
in any suit to be impounded and kept in the custody of an officer of 
the Court, for such period and subject to such conditions as the Court 
thinks fit, 

144. In suits in which an appeal is not allowed, when the suit has 
Wkon document admitted been disposed of, and in suits in which an ap- 

in evidence may be returned, peal is allowed, when the time for pieferring 
an appeal from the decree has elapsed, or, if an appeal has been prefer- 
red, then after the appeal has been disposed of, any person, whether a 
party to the suit or not, desirous of receiving back any document pro- 
duced by him in the suit, and placed on the record, shall, unless the 
document is impounded under section 143, be entitled to receive back 
the same : 


Provided that a document may be returned at any time before 
When document may be either of such events, if the person applying 
returned before time limited, for such return delivers to the proper officer a 
certified copy of such document to be substituted for the original : 

Certain documents not to Provided also that DO document shall be 

be returned. returned which, by force of the decree, has be- 

come void or useless. 

On the return of a document which has been admitted in evidence, 
Eeceipfctobe given for ^ leceipt shall be given by the party receiving 
returned document. it, in a receipt-book to be kept for the purpose. 

Provisions as to docu- 145. The provisions herein contained as to 

material documents sliall, so far as may be, apply to all 
i*® other material objects producible as evidence. 
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CHAPTER XI. 

Op the Settlement op Issues. 

146. Issues arise when a material proposition of fact or law is 
affirmed by the one party and denied by the 

• Framing of issues. other 

Material propositions are those propositions of law or fact which a 
plaintiff must allege in order to show a right to sue. 

Each material proposition affirmed by one party and denied by the 
other must form the subject of a distinct issue. 

Issues are of two kinds: {a) issues of fact, (&) issues of law. 

At the first hearing of the suit, the Court shall, after reading the 
plaint and the written statements (if any), and after such examination 
of the parties as may appear necessary, ascertain upon what material 
propositions of fact or of law the parties are at variance, and shall there- 
upon proceed to frame and record the issues on which the light decision 
of the case appears to the Court to depend. 

When issues both of law and of fact arise in the same suit, and the 
Court is of opinion that the case may be disposed of on the issues of 
law only, it shall tiy those issues first, and for that pm pose may, if it 
thinks fit, postpone the settlement of the issues of fact until after the 
issues of law have been detei mined. 

Nothing in this section requires the Court to frame and record 
issues when the defendant at the first hearing of the suit makes no 
defence. 

Allegations from which 147. The Court may frame the issue from 

issues may be flamed. all or any of the following materials — 

(a) allegations made on oath by the parties, or by any persons pre- 
sent on their behalf, or made by the pleaders of such parties oi pi^isons; 

(b) allegations made in the plaint or in the written statements 
(if any) tendered in the suit, or in answer to interrogatories delivered in 
the suit ; 

(c) the contents of documents produced by either party. 

148. If the Court be of opinion that the issues cannot be correctly 
Court may examine wit- framed without the examination of some per- 

Besses or documents before SOn not before the Couit, or without the in- 
framing issues. spection of some document not produced in the 

suit, it may adjourn the framing of the issues to a future day, to be 
fixed by the Court, and may (subject to the rules contained in the Indian 
Evidence Act) compel the attendance of any person or the production 
of any document by the person in whose hands it may be, by summons 
or other process. 

149. The Court may, at any time before passing a decree, amend 
Power to amend, add, and the issues or fiame additional issues on such 

strike out issues.^ terms as it thinks fit, and all such amendments 

or additional issues as may be necessary for determining the controversy 
between the parties shall he so made or framed. 

The Court may also, at any time before passing a decree, strike 
out any issues that appear to it to be wrongly framed or introduced. 
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A Judge is not bound to make any amendment in the issues of a case, except 
for the purpose of more effectually putting in issue and trying the real question or 
questions in controversy as disclosed by the pleadings on either side. Bizjie Bebeo 
V, Manohar Doss (2 Ind. Jur., N. S., 118), Wilkin v. Reed (15 0. B. 192), Lucas v. 
Tarleton (S H and N. 116), followed. Where no injustice would be done to either 
party, the ('‘ourts, in the exercise of their discretion, under special circnrustances, 
nuiy allow issues to be raised upon matter which does not strictly come within the 
proper scope of the pleadinars. The power to allow such amendments is given by 
the first part of s 149 of Act X. of 1877, corresponding with the first part of s. 141 
of Act Vni. of 1859.— Nehoia Roy and others (Plaintiffs) v. Radha Parshad Singh 
(Defendant), 1. L. R., 5 Cal. 64. 

150. W^hen the parties to a suit are agreed as to the question of 
Qnrations of fact or law or of law to be decided between them, 

may by agreement be stated they may state the same in the fonn of au 
in form of issue. issue, and enter into an agreement in writing-^ 

(a) that upon the finding of the Court in the affirmative or the 
negative of such issue, a sum of money specified in the agreement, or 
to be ascertained by the Court, or in such manner as the Court may 
direci, shall be paid by one of the parties to the other of them, or that 
one of them be declared entitled to some right or subject to soma 
liability specified in the agreement, 

(b) that upon such finding some property specified in the agree- 
ment and in dispute in the suit shall be delivered by one of the parties 
to the other of them, or as that other may direct, or 

(c) that upon such finding one or more of the parties shall do or 
abstain from doing some particular act, specified in the agreement, and 
relating to the matter in dispute. 

Coui t, if satisfi.ed that 

ag^'cement was executed in 151. If the Court be satisfied, after mak- 
fudgmSit^* pronounce inquiry as it deems proper, 

(o) that the agreement was duly executed by the parties, 

(b) that they have a substantial interest in the decision of such 
question as afuresaiti, and 

(c) that the same is fit to he tried and decided, 

it may proceed to record and try the issue, and state its finding or 
opinion thereon in the same manner as if the issue bad been framed by 
the Couit ; 

and may, upon the finding or decision on such issue, pronounce 
judgment acconling to the terms of the agreement ; 

and upon the judgment so given, decree shall follow, and may be 
executed in the same way as if the judgment had been pronounced ia 
a contested suit. 


CHAPTER XII 

Disposal of the Suit at the First Hkaring. 

162. If, at the first hearing of a suit, it appears that the partied 
If parties wot at issue ou are not at issue on any question of law or of 
wiy pf law or fact. the Oourt may at once pronounce judgtneiit. 


I 
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163 Wliere there are more defendants than one, and any one 

Tf r the defendants is not at issue with the plaintiff 

ants be not at issue witk OD any question of law or fact, the Oourt may 
plaintiff. at once pronounce judgment for or against such 

defendant, and the suit shall proceed only against the other defendants. 

154. When the parties are at issue on some question of law or of 

If parties at issue on fact, and issues have been framed by the Oourt 
cjnestions of law or fact. as hereinbefore provided, if tbe Oourt be satis- 
fied that no fuither argument or evidence than the paities can at once 
Court may determine Supply is required upon such of the issues p 
issue, may be sufficient for the decision of the suit, 

and that no injustice will result from proceeding with the suit foith- 
witb, the Court may proceed to determine such issues;^ ^ 

and, if the finding thereon is sufficient for the dc^cision, may pro- 
nounce judgment accordingly, whether the 
and pronounce judgment, g^^f^nions has been issued for the settlement of 
issue only or for the final diposal of the suit: 

Provided that, where the summons has been issued for the settle- 
ment of issues only, the paities or their pleaders are present, and none 
of them object. 

If the finding is not sufficient for the decision, the Court shall 
postpone the farther hearing of the suit, and shall fix a day for the pro- 
duction of such further evidence, or for such further argument, as the 
case requires. 

156. If the summons has been issued for the final disposal of the M.S.G.O, 
If either party fails to Suit, and either party fails,_ without sufficient 
produce big evidence, Court Cause, to produce the evidence on which be 

may pronounce judgment, relies, the Court may at once pronounce iudsf- 
or adjourn suit. 

or may, if it thinks fit, after framing and recording issues under 
section 146, adjourn the suit for the production of such evidence as 
may be necessary to its decision upon such issues. 


CHAPTER XIII. 

Of Adjournments. 

156. The Court may, if sufficient cause be shown, at any stage of M.S.O.O, 
Court may grant time, the suit, grant time to the parties or to any of 
and adjourn bearing. them, and may, from time to time, adjourn the 

hearing of tbe suit. 

In all such cases the Court shall fix a day for the further hearing 

Costs of adjoBrnment. S- 

thinks ht with respect to the costs occasioned 

by the adjournment: 

Provided that, when the hearing of evidence has once begun, the 
bearing of the suit sliall be continued from day to day until all the 
witnesses in attendance have been examined, unless the Court finds 
the adjournment of the hearing to be necessary for reasons to be re- 
corded by the Judge with his own hand, 
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A Court ouj^ht not to adjourn a case for the production of a dociimentj much 
loss (wiion it does so) to allow witnesses and several of the parties who were inter- 
ested in the result to be recalled, and to add to and vary the evidence which they 
had previously ^iven, in order to prove a case which they had not set up. — (P. C.) 

3 P. C. R. 304 (26 AV. R. 55 ; L. R. 3 I. A. 259). 

H.S.0.0. 157. If, on any day to which the heariitg of the suit is adjourned, * 

Procedure if parties fail the parties OF any of them fail to appear, the 
to appear on day fixed. Court may proceed to dispose of the suit in 
one of the modes directed in that behalf by Chapter VII., or make such 
other Older as it thinks fit. 

M.S.U.C. 158. If any party to a suit to whom time has been granted fails to 
Court Tuay proceed cot- pr"J«ce liis evidence, or to cause the attendance 
withstaiidiug either party of his Witnesses, or to perform any other act 

fails to produce evidence, necessaiy to the further progress of the suit, 

for which time has been allowed, the Court 
may, notwithstanding such default, proceed to decide the suit forth- 
with. 

Where a suit was adjourned on the application of the defendant, and on the 
day to which the case was adjoiirncMl ilic plainliif was absent, and the suit was dis- 
inissf-i(l for dofaiih by an order pnroorling’ (o ho passed under s. 158 of the Code of 
Civil Procedure. 1882, hoM that s 158 uas not applicable to the circumstances, and 
that the plaintiff was entitled to apply nn Icr s. 103 to have the dismissal set aside. — 
Rainiiya v. Rangaya, I, L. R., 7 Mad. 41. 

The Code of Civil Procedure does not authorize the dismissal of a suit on re- 
fusal or failure of a party to deposit the amount ordered by the Court as remunera- 
tion to a Commissioner appointed under s. 394 to examine accounts. The remunera- 
tion of a Commissioner appointed by th(* Court to examine accounts should, as a 
rule, be a d<*finite amount, aud not at a monthly allowance. — Ragava Charidr (Plaint- 
iff), Appellant, i\ Vedanta Oharuir and others (Defendants), Respondents, 1. L. E., 

3 Mad. 259. 


CHAPTER XIV. 

Of the Summoning and Attendance of Witnesses. 

M.s.ao. 159. The parties may, after the summons has been delivered for 
Summons to attend to service ou the defendant, whether it be for the 
give evidence or produce settlement of issues Only, or for the hnal dis* 
documents. posal of the suit, obtain, on application to the 

Court or to such officer as it appoints in this behalf, before the day 
fixed fur such settlement or disposal, as the case may be, summonses to 
persons whose attendance is required either to give evidence or to pro- 
duce documents. 

^ The 20tli of March, 1877, having been fixed for the final hearing of a suit, the 
plaintiff on the 17th of March, and defendant on the l9tb, filed their Hats of wit- 
nesses to he summoned. Both lists were ordered merely to be put up with the 
record. When the suit came on for hearing, it was dismissed on the ground that, 
when the plaintiff filed his li.st, there was not sufficient time left to summon the 
witnesses. that the Judge was not justified in dismissing the suit on this 

ground, unless he found that it would have been absolutely impossible to secure 
»e attendance of the witnesses, had the summonses been granted on the I7tb instant, 
$4 of Act VIII. of 1859, and s. 159 of Act X. of 1877, discussed. — Rajendto 
Nmia Neogi and another (Plaintiffs) v. Baja Kumud Narain Bhup (Defendant), 
3 Oal. Law Rep. 569. 
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160. The party applying for a sumixions shall, before th6 stiianoons M.S.C.0. 

■ci ..f is granted, and within a period to he fixed by 

b.*;ST.o o" thi Coart, p», iato Court such a sum of oonoy 

pjyiog for summons. as app6ars to the Court to be sufScieut to 

defray the travelling and other expenses of the person summoned, in 
passing to and from the Court in which he is required to attend, and 
for one day^s attendance. 

If the Court be subordinate to a High Court, regard shall be had, 
in fixing the scale of such expenses, to the rules- 
Scale of expenses. down by competent authority. 

161. The sum so paid into Court shall be tendered to the person M.aag. 
Tender of expenses to summoned, at the time of serving the sum- 

witness. mons, if it can be served personally. 

162. If it appear to the Court or to such officer as it appoints in H.B.O.O; 
Procedure where insnffi- this behalf that the sum paid into Court is not 

dent sum paid in. sufficient to cover such expenses, the Court 

may direct such farther sum to be paid to the person summoned as ap- 
pears to be necessary on that account, and, in case of default in pay- 
ment, may order such sum to be levied by attachment and sale of the 
moveable property of the party obtaining the summons ; or the Court 
may discharge the person summoned without requiring him to give 
evidence, or may both order such levy and discharge such person as ^ 

aforesaid. 

If it be necessary to detain the person summoned for a longer 
Expenses if witness de- period than one day, the Court may, from time 
tained more than one day. to time, order the party at whose instance he 
was summoned to pay into Court such sum as is sufficient to defray the 
expenses of his detention for such further period, and, in default of 
such deposit being made, may order such sum to be levied by attach- 
ment and sale of the moveable property of the party at whose instance 
he was summoned ; or the Court may discharge the person summoned 
without requiring him to give evidence, or may both order such levy 
and discharge such person as aforesaid. 

163. Every summons for the attendance of a person to give evi- m.S^C.0, 
Time, place, and purpose dence OF produce a document shall specify the . . 

of attendance to be speci- time and place at which he is required to at- 
e in summons. tend, and also whether his attendance is re- 

quired for the purpose of giving evidence or to produce a documetit, or 
for both purposes ; and any particular document which the person 
summoned is called on to produce shall be described in the summons* 
with reasonable accuracy. 

164. Any person may be summoned to produce a document, with- M. 8,0.0* 
Summons to produce do- Out being summoned to give evideiice ; and any 

cument. person summoned merely to produce a docu- • - 

ment shall be deemed to have complied with the summons, if he cause 
such document to be produced instead of attending personally to pro- 
uiUce me same. 

165. Any person present in Court may be required by the Court M.S.0.0, 

Power to require persona to give evidence Or to produce any document 

present in Court to give then and there in his actual 
®«deuoe. 


possession or 
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M.S,0.0, 166» Every summons to a person to give evidence or produce a do- 

cument shall be served as nearly as may be in. 
Summons how served. manner hereinbefore prescribed for the service 
of summons on the defendant ; and the rules contained in Chapter VI. 
as to pi oof of service shall apply in the case of all summonses served 
^Under this section, 

M.S.0.0. 167. The service shall in all cases be made a sufficient time before 

Tim© Ibr ssrviiig sum* the time specified in the summons for the at- 
mons. tendance of the person summoned, to allow 

him a reasonable time for preparation and for travelling to the place at 
which his attendance is required. 

M.S.0,0. 168. If the serving-officer certify to the Court that the summons 

Attachment of property for the attendance of a person, either to give 
of absconding witness. evidence or to produce a document, cannot be 
served, the Court shall examine the serving-officer on oath touching the 
non-service ; 

and upon being satisfied that such evidence or production is material, 
and that the person for whose attendance the summons has been issued 
is absconding oi keeping out of the way for the purpose of avoiding the 
service of the summons, may issue a proclamation requiring him to 
attend to give evidence, or produce the document, at a time and place 
* to be named therein ; and a copy of such proclamation shall be affixed 
on the outer door of the house m which he ordinarily resides. 

If he does not attend at the time and place named in such pro- 
clamation, the Court may, m its discretion, at the instance of the party 
on whose application the summons was issued, make an order for the 
attachment ot the property of the person whose attendance is required, 
to such amount as the Court thinks fit, not exceeding the amount of 
the costs of attachment and of the fine which may be imposed under 
section 170 : 

Provided that no Court of Small Causes shall make an order for 
the attachment of immoveable property. 

11,8*0,0. 169. If, on the attachment of his property, such person appears, 

If witness a^jpeats, at- and satisfies the Court that he did not abscond 
taobment may b© with- or keep out of the*way to avoid service of the 
summons, and that he had not notice of the 
proclamation in time to attend at the time and place named therein, the 
^ Court shall direct that the property be released from attachment, 
and shall make such order as to the costs of the attachment as it 
thinks fit. 


H,aG,0. 


170. If such person does not appear^ er, appearing, fails to satisfy 
FrooeUmfe if witne^ fail© the Court that he did not abscond or keef> out 
of the way to avoid service of the summonsi, 
and that he had not notice of the proclamation in time to attend at tb^? 

' therein^ the Court may impose upon hiti such 
hundred rupees, as the Court thinks fiV ^Ti«g 
eewdition ia lif^ and all the circumstances of the ease, anjl 
W ptopert;^ attached^ or any part thereof, to be sold 




op wtprisg^, 


1ST 


farp(^ 9f satisfying s.11 costs incurred in conseqjUf <A,ce qf sqcji att^ch- 
pient, tqg;e]tlier with the amount of the said fine (if any) : _ 

Providod that, if th© person whose atteudan.ce is required pays into 
Court the costs and fine as aforesaid, the Court shall order the property 
%Q be released from attachment 


171. Subject to the rules of this Code as to attendance and appea^^ 
nn«.f of own ance, and to the provisions of the Indian Evii- 
RoLdLmmMaa witnesses dance Act, 1872, if the Court at any to® 
strangers to suit. thinks it necessaiy to examine any person other 

than a party to the suit, and not named as a witness by a party to the 
suit, the Court may, of its own motion, cause such person to be sum- 
moned as a witness to give evidence, or to produce any dpcun^ent i,p hi^ 
possession, on a day to be appointed, and may examine ^imas a witness, 
or require him to produce such document. 


M»aao* 


172. Subject as last aforesaid, whoever is summoned to appear and 

^f Sfive evidence in a suit must attend at the time 

Duty oi persons sum- & t x. 

moned to give evidence or and place named 111 the summons tor that pur- 
produce document. pose, and whoever is summoned to produce a 

document must either attend to produce it, or cause it to be produced, 
at such time and place, 

173. No person so summoned and attending shall depart unless M.S.0.0* 

and until (a) he has been examined or has pro- 
When they may depart. (Juced the document and the Court hPiS ri§ep, or 
(6) he has obtained the Court’s leave to depait. 

174. If any peison on whom a summons to give evidence or pro- 
Consequences of failure duce a document has been served fails to com- 

to comply with summons. ply with the summons, or if any person so sum- 
moned and attending departs in contravention of section 173, the Court 
may order him to be arrested and bi ought before the Court : 

Provided that no such order shall be made when the Court has 
re^on to believe that the person so failing had a lawful excuse for such 
failure. 


When any person vso brought before the Court fails to satisfy it 
that he had a lawful excuse for not complying with the summons, the 
Court may sentence him to fine not exceeding five hundred rupees. 

Explanation. — Non-payment or non-tender of a sum sufficient to 
defray the expenses mentioned in section 160 shall be deemed a lawful 
excuse within the meaning of this section. 

If any person so apprehended and brought before tbe Court can- 
Prooedure when witness owing to the absence of the parties or any 
apprehended cannot give of them, give the evidence or produce the do- 
meuts^^ produce docu- ciiment which he has been summoned to give 
or produce, tbe Court may require him to give 
reasonable bail or other security for his appearance at such time and 
place it thinks fit, and, on such bail or security being given, may 
release him. 


176. If any person so failing to comply with a summons absconds M.S.0.0, 
Proo^iire when witness or keeps out of the way, so that he cannot be 
a soonds. ^ apprehended and brought before the Court, the 

provisions of sections 168, 169, and 170, shall, mutatis mutandw, apply. 
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M.S,O.CJ, Persons bound to attend 176. No one shall be bound to attend in 
in person. ^ person to give evidence or to be examined m 

Court unless he resides — 

(a) within the local limits of its ordinary original jurisdiction, or 

(b) without such limits and at a place less than fifty or (where 
^ there is railway-communication for five-sixths of the distance between 

the place where he resides and the place where the Oomt is situate) 
two hundred miles distant from the Court-house. 


177. If any party to a suit present in Court refuses, without lawful 
Consequence of refusal of excuse, when required by the Court, to give 
party to give evidence when evidence or to produce any document then and 
oalled on by Court. there in his actual possession or power, the 

Court may, in its discretion, either pass a decree against him, or make 
such order in relation to the suit as the Couit thinks fit. 


178. Whenever any party to a suit is required to give evidence or 
Eules as to witnesses to to produce a document, the rules as to wit- 
appiy to parties summoned, nesses contained in this Code shall apply to 
him so far as they are applicable. 


CHAPTER XV. 

Of the Hearing of the Suit and Examination of Witnesses. 


179. On the day fixed for the hearing of the suit, or on any other 
Statement and production d^y to which the hearing is adjourned, the 
of evidence by party having party having the right to begin shall state his 
right to begin. piocliice his evidence in support of the 

issues which ho is bound to prove. 

Explanation , — The plaintiff has the right to begin, unless where 
the defendant admits the facts alleged by the 
Rules as to right to begin, plaintiff, and contends that, either in point of 

law or on some additional facts alleged by the defendant, the plaintiff 
is not entitled to any part of the relief which he seeks, in which case 
the defendant has the right to begin. 


In a suit for partition of ceitain property and trading business, the defendant^ 
resisted the suit, admitted a nucleus of joint pioperty, and claimed the light to 
begin on the ground that the onus was on them to prove that the whole piopeity 
and the trading business were not joint Held that, unless the defendants admitted 
all the allegations, or all the matenal allegations, the plaintiff was entitled to begin. 
— Aghoie Nath Neogy (plaintiff) v, Pvemchimd Neogy and others (Defendants)^ 
7 Cal. Law Rep. 274. 



It cannot be laid down as a general proposition controlling the provisions of 
a 17^ of the Code of Civil Proeeduie, that in a suit for mesne-piofits against 
persons who have been in possession of the land in respect of which the mesne- 
profits are ekimed, and who have been shown to have no title, that the bin den of 
-of is upon the defendants. In a suit for mesne- profits against a npmber of 
'tjadants who have been in possession of distinct portio-ns of a newly-formed 
“ are proved to have no title thereto, it is competent, having regard tq the 
' 0 # tb# Civil f’rooedure Code, to the Court to apportion the 
severally m respect of the poitions held 
Jtpfer, wbeiB 11© defindants hate jointly taken 
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parficnlar portion o£ snch land. Per CuQ'iam , — The reason for treating as 
toit-ffeasors all persons who have occcupied portions of land ultimately tonna to 
belong to a neighbouring estate, and for applying the rule of contribution or 
apportionment between joint tort-feasors, is wanting in the case of 
mesne-profits against a number of defendants who have taken possession of distinct 
poitions of lands forming part of a newly-formed chur to which they have no 
title, and it is fair and equitable that the defendants should be severally made ^ 
liable for mesne-profits in respect of the parcels occupied by them respectively 
Krishna Mohan Basak and others (Plaintiffs), (Appellants), t?. Kunjo Behari Basak 
and otheis (Defendants), (Respondents), 9 Cal. Law Rep. 1. 

Statementand production 180. The Other party shall then State his M.S.C.O. 

of evidence by other party, case and produce his evidence (if any). 

Eeply by party begiuning. , The party beginning is then entitled to 
reply. 

Where there are several issues, the burden of proving some of 
which lies on the other party, the party beginning may, at his option, 
either produce bis evidence on those issues, or reserve it by way of 
answer to the evidence produced by the other party. In the latter 
case, the paity beginning may produce evidence on those issues after 
the other party has produced all his evidence, and the other party may 
then reply specially on the evidence so produced by the party begin- 
ning ; but the party beginning will then be entitled to reply generally 
on the whole case. 

181. The evidence of the witnesses in attendance shall be taken 
Witnesses to be examin- o>^ally in open Court in the presence, and under 

©a ill open Court. the personal direction and superintendence, of 

the Judge. 

182. In cases in which an appeal is allowed, the evidence of each 
How evidence shall be witness shall be taken down in wiiting in the 

taken in appealable cases. language of the Court, by or in the presence 
and under the personal direction and supeiintendence of the Judge, 
not ordinarily in the form of question and answer, but in that of a 
narrative, and, when completed, shall be read over in the presence of 
the Judge and of the witness, and also in the presence of the parties or 
their pleaders, and the Judge shall, if necessary, correct the same, and 
shall sign it. 

Failure to comply with the provisious of ss. 182 and 183 of Act X. of 1877 
(Civil Procedure Code) in a judicial proceeding is an informality which lenders the 
deposition of an accused inadmissible in evidence on a charge of giving false evi- 
dence based on such deposition ; and under s. 91 of Act 1. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible. — In the matter of 
the Petition of Mayadeb G-ossami : Empress v, Mav^-adeb Gossami, I, L, B.. 6 
Cal. 762, F j , , 

183. If the evidence is taken down under section 182 in a Ian- 
When deposition to be gpage different from that in which it was 

interpreted.^ ^ given, and the witness does not understand the 

language in which it is taken doWn, the evidence as taken down in writ- 
ing shall be interpreted to him in the language in wliich it was given. 

184. In cases in which the evidence is not taken down in writing 
Memorandum when evi- by the Judge, be shall be bound, as tlie exami- 

dence not taken down by nation of each witness proceeds, to make a 
^ memorandum of the substance of what each 
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witnc^ss deposes, and sucli memorandum sh^ll be written and signed by 
tbe Judge with his own hand, and shall form part of the record. 

185. Where English is not the language of the Court, but all the 
When evidence may be parties to the suit who appear in person, and 

taken m English. the pleaders of such as appear by pleaders, do 

not object to have such evidence as is given in English taken down in 
English, the Judge may so take it down with his own hand. 

186. The Court may, of its own motion, or on the application of 
Any particular question any party or his pleader, take down, or cause 

and answer may be taken to be taken down, any particular question and 
answer or any objection to any question, if 
there appear any special reason for so doing. 

187. If any question put to a witness be objected to by a party or 
Questions objected to and his pleader, and the Court allows the same to 

allowed by Court. ^ be put, the Judge shall take down the question, 

the answer, the objection, and the name of the person making it, to» 
getlier with the decision of the Court theieon. 


188. The Court may record such remarks as it thinks material re- 
Remarks on demeanour specting the demeanour of any witness while 


of witnesses. 


under examination. 


189. In cases in which an appeal is not allowed, it shall not be 
Memorandum of evidence necessary to take down the evidence of the wit- 
in unappealable oases. nesses in writing at length ; but the Judge, as 
the examination of each witness pioceeds, shall make a memorandum 
of the substance of what he deposes, and such memorandum shall be 
wiitten and signed by the Judge with his own hand, and shall form 
part of the record. 


H.S.0.0. 190. If the Judge be rendered unable to make a memorandum as 

Judge unable fco make above required by this chapter, he shall cause 
Bucb memorandum to record the reason of sucb inability to be recorded, and 
reason of Ms inabihfcy. gball cause the memorandum to be made in 
writing from his dictation in open Court. 

Every memorandum so made shall form part of the record. 


H.S.0,0. 


191. Where the Judge taking down any evidence, or causing any 
Power to deal with eyi- memorandum to be made under this chapter, 
deuce taken down by Judge dies or is removed from the Court before the 
removed before Iconclusion conclusion of the suit, his successor may, if he 
oi suit. ^ ^ thinks fit, deal with such evidence or memoran- 

dum as if he himself had taken it down or caused it to be made. 


m.ao.o. 



192. If a witness be about to leave the jurisdiction of the Court 
Fewer to examine wit- or if other su6Bcient cause be shown to the satis- 
a®»a iomediateiy. faction of the Court wi^y Hs evidence should 

trteu immediately, the Court may, upon the application of eithei 
,T ^me after the instiit;u|ipn o{ the 

me (^f gpi, ijp na^nper jiereinbefore piovi^g^^f. 


•* of A'FFIDAVITS. 

Where such evidence is not taken forthwith and in the presence of 
the parties, such notice as the Court thinks sufficient, of the day fixed 
for the examination, shall be given to the parties. ^ i. 

The evidence so taken shall be read over to the witness, and, it ne 
admits it to be correct, shall be signed by him, and may then be read 
at any hearing of the suit. 

193. The Court may, at any stage of the suit, recall any witness M.S.0,0, 

Coiirt may recall and who has been examined and who baa not de- 

examine witness. parted in accordance with section 173, and may 

(subject to the provisions of the Indian Evidence Act, 1872) put such 
questions to him as the Court thinks fit. 


CHAPTER XVI. 

Of Affidavits. 

194 Any Court of first instance and any Appellate Court may, at 
Power to order any point any time, for Sufficient reason, order that any 
to be proved by affidavit. particular fact or facts may be proved by affi- 
davit, or that the affidavit of any witness may be read at the hearing, 
on such conditions as the Court thinks reasonable : 

Provided that where it appears to the Court that either party bond 
fide desires the production of a witness for cross-examination, and that 
such witnevss can be produced, an order shall not be made authorizing 
the evidence of such witness to be given by affidavit, 

195. Upon any application evidence may be given by affidavit, but 
Power to order attend- the Court may, at the instance of either party, 

anoe of declarant for cross- order the attendance, for cross-examination, of 
examination. declarant. 

Such attendance shall be in Court, unless the declarant is exempted 
under this Code from personal appearance in Court, or the Court other- 
wise directs. 

196. Affidavits shall be confined to such facts as the declarant is 
Matteisto which affida- able of his owD knowledge to prove, except on 

vits shall be confined, interlocutory applications, on which statements 

of his belief may be admitted, provided that reasonable grounds there- 
of be set forth. 

The costs of every affidavit which shall unnecessarily set forth 
matters of hearsay or argumentative matter, or copies of or extracts 
fiom documents, shall (unless the Court otherwise directs) he paid by 
the party producing the same. 

Oath of declarant by 197. In the case of any affidavit under 
whom to be administered. this Code— 

(a) any Court or Magistrate, or 

(5) any officer whom a High Court may appoint in this behalf, or 

(c) any officer appointed by any other Court which the Local Go- 
yernment has generally or specially empowered in this behalf, 

may administer the oath of the declarant. 
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M.S.0.0. 


CHAPTER XVII, 

Of Judgment and Deceeb, 

198. The Court, after the evidence has been duly taken, and the 
Judgment when pro- parties have been heard either in person or bv 

til A, 1* TOO 1 1 y-w « 1 ^ 


M.S.0.0. 


V- - t — i. ..yi'wuvi.v* XU pcsiauu or DV 

T„ . , *"®*.*' respective pleaders or recognized agents 

shall pronounce judgment in open Court, either at once or on sorS 

piea?ers^^’ ^ 

_ 199 A Judge may pronounce a judgment 

written by hib predecessor, but not pronounced. 


M.S.0«0. Power to pi ononnoe judg- 
ment wiitfcen by Judge’s 
predecessor. 


Language of judgment. 


H,S.O.O. 


H.S.0.0. 


200. The judgment shall be written in the 
language of the Court, or in English, or in the 
Judges mother-tongue. 

201. Whenever the judgment is wrrtten in any language other 
Translatioa of judgment, than that of the Court, the judgment shall if 
+„ ft „ K f ..I parties so require, be translated m- 

hv fha * "o^age of the Court, and the translation shall also be signed 
bj the Judge or such officer as he appoints in this behalf. ^ 

• 202. The judgment shall be dated and signed by ’the Jnd-e in 

„ T I , siiail not be altered oi added to, save to coirect 

part of tlmcaTe, oJ’on^revier affecting a material 

M.S.0,0. 203. The judgments of the Courts of Small Causes need not coa- 

Oatt^Comt. !'? P°i«ts for determination 

Tl,. .t c„„rl, ,1,.U a oo.eise .t.K- 

0<2r S™J “■ 'f®- 1”“'“ <ie«ennin«tion, 

decrsbn*'”'^ ^^'^reon, and the reasons for such 

M.S.O.C. 204. In suits in which issues have been framed, the Court shall 
on eTchmufr the! f 

Exception, ^ S. ^ ^pon each separate issue, unless the 

. sufficient for the decision of Tlfe 


othe.Mss1.vs wire SileJ ^I’^^helher ffil fplJowing amongst 

the defendant was entitled to a rie-ht nf a was sufficient, and whether 

drsrnissed the suit, finding upon the first instance 

insufficient, but also decided the other that the notice alleged war 

was not entitled to a right of occupancv defendant 

of notice based upon the admitted facta that the finding upon the question 
case, the Court eued in proS/lo lt!'“^- ‘he whole 

surt.-Barhamdeo Narain Sing p. Mafklni, L l“r.,“o OahYoal®"®® 

CivASarTtKde’^tS’f within the meaning of s. li 

m wIX- therllw mu^ 

“has been heard and finally de^ej * 


•ih'ili )' 


4 I 


p' 

JXJMMISNT AjNB deceek. 


I 

lis 


by Ooiirt erf fii'st instance Niamut Khan ^ 

and Lachman Smgh t; Mehan (1. L. R , 2 All. 497) dissented from ^ Where 

ifi; impiopeily bungs a defendant before a Com t, and the snit is dismissed, the 

deSnt should not bo depnved of oosts merely because the Court consideis the 

defence a tabneation to meet the plaintiff’s claim.^Bevaiakonda Karaaaina (First 

Defendant), Appellant, and Devarakonda Kanaya (Plaintiff), Respondent, I. h. it., 

4 Mad. 134 


205. The decree shall bear date the day on which the judgment M.RO:0:. 

was pronounced ; and, when the Judge has 
Date of decree. satisfied himself that the decree has been 

drawn up in accordance with the judgment, he shall sign the decree. 

206. The decree must agree with the judgment : it shall contain ]SC0.(5l.Cl'* 

the number of the suit, the names and descrip- 
Oontents of decree. parties, and particulars of the 

claim, as stated in the register, and shall specify clearly the relief 
granted or other determination of the suit. 

The decree shall also state the amount of costs incurred in the 
suit, and by what parties and in what proportions such costs are te 
be paid. 

If the decree is found to be at variance with the judgment, or if 
any clerical or arithmetical error be found in 
Power to amend decree. decree, the Court shall, of its own motion, 

or on that of any of the parties, amend the decree so as to bring it into 
conformity with the judgment, or to correct such error: provided that 
reasonable notice has been given to the parties or their pleaders of 
the proposed amendment. 


An application to amend a decree which is found to be at variance with the 
judgment, in accordance with the piovisions of s. 206 of the Civil Procedure Code, 
is an application of the kind mentioned in art 178 of sch. ii. of Act XV. of 1877, 
and, as such, subject to the limitation of three years. — In the matter of the Petition 
of Gaya Prasad v. Sikri Prasad, I. L. R., 4 All. 23. 

The plaintiff sued on a bond in which real property was hypothecated. In his 
claim the property hypothecated was detailed, and the property itself was impleaded 
as a defendant, and he obtained a decree in the following terms : “ Decree for 
plaintiff in favour of his claim, and costs against defendant.” JSeld that the 
decree was to be regarded as simply for money, and not for enforcement of lien.-f-’ 
Thamman Singh (Plaintiff) v. Ganga Ram and otheis (Defendants), I. L R., 2 AIL 


Where the plaintiff by his claim sought for a decree for money and enforce- 
ment of lien on the pi operty by pothecated in the bond on which the claim wae 
based, and he obtained a decree for the claim as brought,” without any specifiqa- 
tion in it as to the relief he sought by charging the property hypothecated, held 
that such a decree was a decree for money only, and did not enforce the charge on 
the property. Muluk Fuqueer Bakhsh v. Manohar Dass (H. 0. R., N. W. P., 1870, 
p. 29) followed.^ — Harsukh (Plaintiff) v. Maghraj (Defendant), I. L. R , 2 All. 345. 


The plaintiff in a suit claimed possession of villages said in the plaint to be 
detailed below. No details of the villages were given in the plaint itself, but a 
sepanvte paper containing a list of villages was filed with the plaint. The plaint if 
obtained a decree for possession of “all the villages claimed,” but there was no 
mdication m the decree what those villages were. Beld that the Court executing 
the decree was not justified in reading the contents of tlie list of villages attache! 
'PS® ^ the decree, and awarding the decree-holder possession of the vil- 

S. A. No 310 of 1882, decided the 11th August, 1882, 
(f-I' R-,3AI1 388) referred to.— 
W«la»mad Salatman ». M^dtafomad Ym, I. L. R., 6 All. 80, 
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A«T order made upon an application for a review of jndp^metit, except an prder 
absolofelj rejecting tbe application, becomes, if it in anj' way modifies or alters the 
original order, although tbe modification or alteration xtends only to the rectifica- 
tion of a clerical mistake, the final order in the ca‘=5e ; and the party aggricvt^d by the 
original decree is entitled, although tho modification or alteration was made in his 
favour, to treat the order upon review of judgment as the final decree or order in 
the ease ; and if it was nr>nde by a Couit, an appeal from which lies in the Court of a 
District Judge, he is entitled to prefer his appeal at any time within thirty days from 
its date. When an application for a review of judgment is made upon several 
gionnds, on© of which refers only to the question of adjudication of costs, and the 
Court to whom the application is made holds all the other grounds to be untenable, 
but is of opinion that there has been a clerical mistake m that part of its order or 
judgment which refers to costs, it may reject the application absolutely, and permit 
the applicant to apply, under s. 206 of the Civil Procedure Code, for a rectification 
of the clerical mistake ; but if it does not do so, bnC on the application fora review 
of judgment, amends the clerical mistake in its oriuinal oider, the deerr© drawn up 
in conformity to this order becomes the fin $1 decree, and an appeal will lie against |fe 
if brouglit within the time prescribed foi bringing an appeal against any other simii 
lar decree. — Joykishen Mookerjee t?. Ataoor Hoboman, L L. R., 6 CaL 22. 


207. When the subject-matter of the suit is immoveable property, 
Decree for recovery of such propet ty is identified by boundaries 

immoveable property. or by numbeis in a record of settlement or 

survey, tbe decree shall specify such boimdaiies or numbers. 

M.S.0.0. 208. When the suit is for moveable property, if the decree be for 

Decree for delivoiy of ^be deliveiv of sucli property, it shall also state 
moveable property. the amount of money to be paid as an alterna- 

tive if delivery cannot be had. 

M.S.C.O. 209. Y/iieu the suit is for a sum of money due to the plaintiff, the 
Id sDits for tDonoy, decree Court may, iu the decree, order interest at such 
may order cei tain*' interest late as the Oouit deems reasonable to be paid 
to he paid on piincipalsum on the principal sum adjudged, from the date 
adjudged. g^j^ |.q decree, in addition 

to any interest adjudged on such principal sum for any period prior to 
the institution of the suit, with further interest at such rate as tho 
Court deems reasonable on tbe aggregate sum so adjudged, from tho 
date of the decree to the date of payment, or to such eailier date aa 
the Court thinks fit. 


f'liE contract rate of interest must be allow^ed up to the date of decree in accord- 
ance with Act XXVIJI. of 1865, s. 2. The Civil Piocedure Code, s. 209, does not 
expressly refer to suits in which interest has been contracted for, and does not repeal 
the former Act.— Bandaru Sivami Naidn and another (Plaintiffs), Appellants, 
Atchayamrna and another (Defendants), Respondents, I. L. R., 3 Mad. 125. 

A DECREE for money directed that its amount should be payable “ according to 
the terms of the judgment-debtor’s written statement.” In his written statement the 
judgment-debtor had promised to pay interest on the judgment-debt if tbe same 
were not discharged by a certain day. £feid, having regard to the decision of the 
Full Bench in Debi Gharan v. Firbhu Din (I. L. B,, 3 All. 388), that the judgment- 
Mebtor having failed to discharge the judgment-debt by such day, he was bound by 
iho term^ of the decree to pay interest on its amount. — Rgm Handan Rai (Jndgm^nt- 
Wr t&l Dhar Rai (Decree-holder), I. L. R., 3 All. 775. 

■ A DECREE directed accoiwits to be taken of wbat wa« due for principal and 
lE^l under a mortgage, suojh iiiteEest to be allowed “ up to the* time of , payment 
mention^ or, mopths from the date of * 

the plaintiff ^ BW Wls 

sd diiie fot ol 





^ I 


I 



, , ^ I 

JlTIKSHCffiHT AKD BBCRBK. 

with interost at 6 per cent, from the date of taxation antil payment, within six 
month! after the Registrar should make his report. The plaintiff tendered a sum 
sufficient to cover the principal and interest due, but insufficient to cover costs, at a 
time prior to the drawing up of the Registrar’s report Hel(f that the payment of 
principal and interest ‘‘ hereinafter inentioued ” referred to a time after ibe 
Registrar had made his report, because the sum to be paid was a sum reported to- 
, be due by the Registrar, and that, therefore, a tender made before the Registrars; 

"report was given was not a sufficient tender to stop interest from the date of the 
tendeir.— “Ad mini':)tratoi'- General of Bengal v. klirza Ahmed Begg, I. L. R., 9 Cal* 33* 

A 0BOREK, pf which the terms had been arranged by a solehnarna between the 
parties, for payment of inone\ by instalments, with interest at six per cent., was 
construed to piovide also for three contingencies, vh.^ non-payment ut due date 
(a) of the first iustalinent, two consecutive instalments being in arrear at the earn© 
time? (b) of instalments other than the first ; (c) of the first instalment simply. 

Upon the occurrence of (a), or oi (6), execution might issue for the whole decretal 
money with interest thcToon at twelve per cent. Upon the occniTence of (c) exe- 
cution might issue for that instalment, with interest ,at twelve per cent, from the 
date of the decree. The decree-holder having accepted payment of the first instal- 
ment on the footing of (c), he/rf that he had not, by an^’’ admission or settlement, 
precluded himself from inMstiiig on the above construction as to (b). Held also 
that these provisions for double interest were but a reasonable substitution of a 
higher r<ite of interest for a low’er in a given state of circumstances, and were not 
ID the nature of a penalty against which equitable relief might be claimed.— 

Balkishen Das v. Run Bahadur Singh, I. L. B., iO Cal. 305. 

210 . In all decrees for the payment of money, the Court may, for M.S.0.0, 
Decree may direct pay- ^tiy sufficient reason, order that the amount 
meat by instalments. shall be paid by instalments, with or without 

inteiest. 

And, after the passing of any such decree, the Court may, on the 
Order, after decree, for application of the judgment-debtor, and with 
payment by instalments. the couseut of the decree-holder, order that the 
amount decreed be paid hy instalments on such terms as to the payment 
of interest, the attachment of the property of the defendant, or the 
taking of security from him, or otherwise, as it thinks fit. 

Save as provided in this section and section 206, no decree shall 
be altered at the request of [iaities. 

Aot X, of 1877, s. 210, is not applicable in a suit for the recovery of the anmunt 
of a bond-debt by the sale of the property hypothecated by such bond. In such a 
suit, therefore, the Court cannot direct that the amount of the deciee shall be pay- 
able by instalments — Hirleo Dis Hukim Singh, I. L. R., 2 AH 320. 

There is nothing in Act X. of 1877, s. 210, or elsewhere in that Act, authoriz- 
ing a Court to direct that the fimount of a decree slmuld be paid within a fixed 
time from its date. Semhle. — That s. 210 is not applicable in a suit for the recovery 
of the amount of a bond-debt by the sale of the nanJcar allowance hypothecated 
by such bond.—Bachhu n. Lladad Ali, I, L. R., 2 All. 649. 

- June, 1878 a indgment-debt-u’ applied under s. 210 of the Code 

of Civil Procedure for two ycais' time pay the amount of the decree wdiich was 
dated 12th March 1'‘878. Notice having been given to the judgment-creditor, an, 
e^-parte order was made allowing the judgment-debtor two years” time to pay, but 
^ altered in accordance with this order. On the 9th of July, 

1382, the decree-holder applied for execution of the decree. Held that the applica- 
tion was not barred by lM.HtatioQ.--Tdta v. Ramachandra, I. L. R., 7 Mad. 152. 

^ The word debt ’ in ss. 20 and 21 applies only to a liability for which a suit 
be brm^ht, and does not include a liability for which judgment has been 
pbtatned. Therefore, where the last application for execution of a decree bad been 
14th December, 1872, and a notice under Aot YIIL of 1859, s, 2ll, 



judgmint and dkcbee. 


i«„ea OB the 19th January, 1873, and on the 28 th Apri^ms, the 


which petuion wan Si,„ed by the jnd^ent- 


Hazra o. Heera Lall Mundle, I. L R , 2 Oal. 468. 

The parties to a decree for money, dated the 14th July, 1871 entered mto a 
compromise, whereby, in lien of a portion of the decretal money the decree-holder 
wa“ placed in possession of certain property, and the remainder of the decretal 
money was to b^ paid by fixed annual instalments, and, in case of default in thd 
?aymLtof any inLlment, it was agreed that 

immediately realizable by execution of the decree. On the 11th December, 1882^ 
the deoree-Llder, alleging default in payment of the instalments, applied foiexecu- 
tion of the compromise. Held that such an agreement could not be tieated m an 
instalment-decree, and, as such, capable of execution. Debi Rai ®. Gokal Piasad 
(1. L. R.j 5 AIL 685) followed.— Ramlakhan Rai v. Bakhtaur Rai, I. L. R., b AIL 

0««r«.— Whether “a decree for the payment of money” means merely what is 
commonly known as a money-decree, or includes a decree in which a sale is ordered 
of immoveable property in pursuance of a oonti-act specifically a^e^ing Pro- 
perty, within the meaning of s. 194 of Act VIII. of 1859 and s. 210 of Act X. of 
1877. Where a Court, on the ground that the defendant was hard pressed, diieot- 
ed tlie amount of a decree to be paid by instalments extending over ten years, and 
allowed only one-half of the usual rate of interest, ^^ held that there was no sufe- 
cient reason for directing payment of the amount of the decide by instelments, 
and that such Court had exercised its discretion injuriously to the plaintitt, by the 
length of the period over which the instalments were f . ^ 

rate of interest less than the ordinary rate. — Binda Prasad (Plaintiff) v. Madho 
Prasad and others (Defendants), I. L. R., 2 All. 129. 

In exercise of the discretion given by s. 194 of the Code of Civil Procedure 
(Act VIIT. of 1859), the Court of first instance gave a decree to the plaiotiff making 
the amount awarded payable by instalments, but gave no interest after the institu- 
tion of the suit. The Appellate Court amended the decree by^awarding the interest 
from the institution of the suit at six perjient. per annum, the rate originally con- 
tracted for being twenty-four per cent, per annum. Held, although the stipulated 
rate was properly awardable, the award of the lower rate was not illegal or beyond 
tile competency of the Court below, with whose discretion the High Court will not 
interfere. A mortgagee is, as a general rule, entitled to the costs of enforcing his 
security ; but where the Court, in consideration of his usurious bargain, declines to 
award them wholly or in part, the High Court will not interfere. — J. Coi'valho 
(Original Plaintiff), Appellant, v. Nur Bibi and others (Original Defendants), Re- 
spondents, I. L. R., 3 Bom. 202. 

Wheke a decree was passed by consent in 1872 for payment to plaintiff through 
the Court of Rs. 300 by fifteen annual instalments on the 20th February in each 
year, and in default of payment of any instalment the whole amount became 
recoverable, and four years’ instalments were paid out of Court, and default made 
on the 20th February, 1877, and plaintiff applied to recover the instalment of 1877 
by execution on the I7th November, 1879, and the 1st March, 1880, that the 
application of November, 187^, was not barred under cl. 2>, art. 179, scb. ii. of the 
Limitation Act of 1877, inasmuch as, when the Indian Limitation Act, 1877, came 
into force (1st October, 1877), the application was not barred under cl. 6, art. 167, 
^h, ii. of the Indian Limitation Act, 1871. Held also that the provision as to the 
whole amount becoming recoverable at once if default was made did not affect the 
adml^^lhhty of the application for execution^ because that provision had not been 
e^orced, and the obligation to pay by instalments was still subsisting — Karakava* 
lasa Appayya (Defendant), Appellant, v, Kiranam Papayya (Plaintiff), Respondent^ 
L L. R., 3 Mad. 256. 

A.Oolleotor, to wham a deorpe for sale of mortgaged propefty hasjhden 


s» pf thpi Cfvil Procedure Code, Is llhtited 

in«5 an4 Way n®i 






. .XT A pAllpotor to whom a decree has been 

of tliei I^ebf to be made by -nd when be delegates his functions 

so transfered for f 'wms er^ ^ damages to the 

to an assistant or a ^ ol the fruits of his judgment ; 

person who is by any error or negligence. The Court that has 

and this risk attaches independently of ®, transmitted to the Collector for 
made a decree or indicial order w^r^pTct to it, which may still 

execution, is not deprived of the P p x ^hich it would have had 

at any particular time ^ ordinary officer, the nazir. In 
had the order been j . I^as authority to recall its own record trans- 

“:T»worf. 

te?‘ ri““ to .it iooM. rslnoT, 

of mortgaged property. The effect of t^at secuon rn X. of 

ment of the indulgence granted by s 210 o^ne 

B77) hut only « those cases to which the \‘^«e. ^section fn money-suits, 

Civil Procedure Code, the Conit m j, provided the decree-holder consents. 

order the yYII^o^'” 87/the Court may make the same order in similar suits, 

without the consent of the , lies in a suit not for an account, but for 

mortgage, t^® ag™^t"™Yeoree wifich can be made in such a suit, in the absence 

redemption; and t^ only aeoree^ me the ordinary decree for payment of the 
of any special provision in he Act is ine^ fo.eclosure. Hardeo Das a. 

whole *'2 All 3-20) referred to and appro V6d.--Shankarapa Dargo 

PaterCOrigmaf Pkintiff), Appellant, ti. Dandpa Virantdpa (Original Defendant), 

Kespondent, I. L, B., 5 Bom. 604. .4 k -p /» +Tto 

A judgment-debtor, whose property was about to be sold, appeared before the 
A ^ pnnduct the Lie aud applied for its postponement, producing a 

officer such tu ety proLsed to pay the amount of the decree 

Zlfn'i ^ea^ f S did not do" L Such officer thereupon 

within °“® y^Viistrict Judge to postpone the sale, stating that such surety was 
wHlinv to pay the amount of the decree by instalments within one year, and for- 
warffing suT bond. The District Judge ordered the sale to be postponed and the 
mners trbe sent to the Munsif who had made the decree and ordered the sale of 
fhrmonerty. The Munsif made no order regarding the security, but merek made 
an o?derthJt the amount of the decree should be paid by mstalments witlnn one 
vear. The iudgment-debtor did not pay the amount of the decree within the time 
ixed and the decree-holder therefore applied for execution of the decree against 
such surety. Held that, inasmuch as the decree-holder had uot been a party to the 
mSeXgs of the sale-officer or of the District Judge, and as the parties had not 
KpetSXfore the Munsif, and as such surety 

of the decree by instalments, the provisions of s. 210 of Act X. ot 1S77 were not 
Splioable, and such surety had not become a party to the decree as altered by the 
MuS- that such surety had not made himself a party to the decree by proimsing 
to pTits amount within one year ; and that theretore his liability was not one 
Which could be enforced in execution of the decree imder s. 253 of Act X of 
1877.— Ohandan Knar (Surety) v. Tirkha Ram (Decree-holder), I. L. B., 3 All. 809. 

Whbee a bond is payable by instalments, and expressly stipulates for the pay- 
ment of the whole debt on failure in the payment of any instalment, the law of 
fiinitation runs on the whole amount of the bond against the obligee from the day 
on which the obligor first makes default in the payment of any instalment, unless the 
Obligee waive the default, and afterwards from the day on which any fresh default 
k made in respect of which there is no waiver. The obligee may waive the default 
under Acts IX. of 1871 and XV. of 1877, sob. ii., art. 75,*btit the Courts may have 
no authority to compel him to waive it. Neither Act VIII. of 1859, s. 194, nor Act 
of 1877, 8. 210, confers any authority on the Courts to relieve a contracting party 
Irom such an express stipulation in a bond payable by instalments as to the couae- 
qnence of default in punctual payment of the instalments. A debt being presently 
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^ with a stipulation that, on default fh» 

editor may demand uumed.ate payment of the «^hoIe balance due vvitl, iuteieV is 
oeL!’tv“- Such a stipulation is not in the nature oVa 

object IS only to secure payment in a particular manner 

The defendant executed to the plainlife a bond payable by instalments and exZes«I^ 
stipulating- fur the payment of the whole amount on failure to pay any n“a meit 
on the day fixed He pud the first instalment, but made delLlt in Jai W th« 
second, which lei! due on the-3rd August, 1878. On the 20lh AuL^ust Dlauitiff''sn^^ 
to rt cover the whole lialance due on the bond. Defendant adniitteii tL' bonf) 

D raved M ^ ’f amount of the second instalment soon after the due date 'and 

piayed tor payment by instalments without any interest. The fii s Court ^ 

decree an the plaintiff’s favour for the aii.ouut olaimtV with costs but “ 

of"R? the baHnce b? e’ iri ^nst t 

ot Ks 100 tath with interest at 6 per cent till navment The n .tri,.7 t i ■* 

ri:,Sr^ 


211 When the suit is for the recovery of possession of iminove- 
in suits for land, Court able property veilditJir rent or othor nrnfif 

=.4”ZST-i„f ®.uri,4 r„7lei.“ 

property from the instHutioi. of the suit until the delivery of possess on 
to the pa.ty in whose favour the decree is made, or uiiti/the e*p Sn 
ot hreeyeais from the date of the decree (whichever event first ocemn) 
with interest thereupon at such rate as the Court thinks fit '' 


fits in?csp“ t’of’tbe'^anm'we^^^^ »lia’'i“ mesne-pro- 
the defendants had llieniselves occupied and comprising such land, and 
reasonable and fitting mode of assefomn- !L' ^'«^'^that the most 


reasonable and fittin" mode of assessmo- kn >1 land, heldi\\a.t the most 

would be a fairrrnirrtclilanrH HI, f T ^^at 

not been cultivated bv the defenU ,ni= an ordinary tenant and had 


not been cultivated by- the defend.ints Both mriilk ™ tenant and had 

the Court of fiist irfstanoram wi, T f" “PP“'‘'?.‘^ *'>6 *cree of 

Appellate Couit. The plaintiff -ipnealed fn t he^rr ®l hy the lower 

lower Appellate 'lou. t dSfn^ Id?-!!!! ‘he 

tions to the rieciee of the lower*ADDellate p J']'®,?”P.°".*he defendant took objeo- 
such objections could nrt brenilTfi, r. ‘hsmisk.ng his appeal. Held that 
Pershad and others (Defendant), I. L. R.,'2 All” 65 (Plaintiff) v. Gajadhar 


212. When the suit is for the recovery of possession of iramoveabla 
Court may determine pr*«>perty and for mesne-profits which havA 
umumut of mt>sne profits accrued on the Dtonerfv fiiirbirf Q ' A 
piwto suit, or may reserve to thp invHi,,*; , P Yt ^ Penod prior 

Wte- . f the institution of the suit, and the amouui 

-duteri-nine-the amount h. fb“ 1 the Court may eithet' 

property, and direct l^iiSiii^ into ’th ® ^ <3e<?fee-foi; ^a,, 
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In tho course of a suit for declaration of right to property, and for partition, 
a compromise was entered into, by which it was agreed that certain property already 
ascertained should be divided in certain proportions, and that certain other property, 
not yet ascertained, should, on being ascertained, be partitioned on the same basis. 
The Court oienly recorded the comproiijise, and declaied that the decree shcnild no 
according to terms therein set out. HeU^ that this decree could only be executed 
as to the property which had Viecn ascertfiincd as divisible/, and that as to the otlior 
property tlie deciee must be taken as deolaratoiy only. The Court executing a 
decree is bound by the terms of the decree, and ir is only in cases provided for by 
ES 211 and 212 of Act X. of 1877, corresponding with ss. 196 and 197 of Act VIIL 
of 1859, that it is at liberty to determine the lights of the litigants in proceedings 
taken after decree*— Ramlapit Ram and otheis (Judgment-debtors), Appellants, ti. 
Ohooa Ram and another (Decree holders), Respondents ; Chooa Rain and another 
(Decree holders), Appellants, Ramlapit Ram and others (Judgment-dcbtois), 
Respondents, 4 Cal. Law Rep 97. 

213. When the suit is for an account of any property and for its 
due administration under the decree of the 
Admimstration-suit. Court, the Court, befoie making the decree, 

shall order such accounts and inquiries to be taken and made, and give 
such othei directions, as it thinks fit. 

In the administration by the Court of the property of any person 
who dies after this Code comes into force, if such property proves to be 
insufficient for the payment in full of his debts and liabilities, the same 
rules shall be observed as to the respective rights of seemed and unse- 
cured creditors, and as to debts and liabilities proveable, and as to the 
valuation of annuities and future and contingent liabilities respectively, 
as may be in force for the time being with respect to the estates of per- 
Bons ailjudged insolvent; 

and all persons who, in any such case, would be entitled to be paid 
out of such property, mny come in under the decree for its administra- 
tion, and make such claims against the same as they may respectively 
be entitled to by virtue of this Code. 

Applications under section 265 of the Indian Contract Act, 1872, 
shall be deemed to be suits within the meaning of this section. 

A SUIT for winding up an expired partnership can be brought in the District 
•Court nnder s. 265 of the Contract Act (IX. of 1872) and s. 213 of the Civil Pro- 
cedure Code (Act XIV. of 18(S2.) But the juiisdiction of the ordinary Courts is 
not annulled by the special jurisdiction assigned to the District Court by section 
205 of the Contract Act, Any one having a cau.se of action arising out of 
partnership-transactions may sue the person liable in the ordinary Couit. Tho 
jurisdiction of such Court, however, does not extend to the case of a winding up 
of an expired partnership. This -jurisdiction is given to the Di^tiict Court by s. 265 
of the Contnict Act, and when, along with a new mode of relief, particular jurisdic- 
tion is constituted to administer it, the Court specified, and no other, is to be under- 
stood as vested with authority. Hence, though administration for the purpose inaj^ 
apparently be sought in the subordinate Courts, it can be obtained, in the case of 
an expired partnership, only in the District Court or the High Court. But the juris- 
diction of the subordinate Courts in other respects is not extingui'^hed. An ap- 
parent cause of action gives a right to sue in them for such redief as they can 
afford, though not foi^ the particular kind of relief contemplated in s. 265 of the 
•Contract Act. Where in a suit a cause of action appears which in itself is cogni- 
sable by an inferior Court, such a Court is not justified in rejecting the suit, merely 
because it is one in which the District Court might have jurisdiction under s. 265 
-of the Contract Act.^ Where an application under s. 265 of the Contract Act ia 
piesented to the District Court, that Court should determine whether it is (1) a mere 
^<<^ase of administration, or (2) of administration sought as a cloak for strictly litigious 
ciamii or (3) of administration plus claims involving litigation of the ordinary 
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means. In the second case it may properly decline a function that properly belongs 
to an ordinary Court. In the last case it may either assume the administration of 
the estate of the firm, or decline to do so, according to circumstances subject to^ 
appeal, and In the former case it may either itself deal with all questions arising 
between the ex-prtpers, or if these be of such a kind as to form separable subjects 
of adjudication, it can direct the party in each case interested to proceed on the par- 
ticular alleged cause of action in the Com I having ordinary jurisdiction, and itself 
use the result as an element of its administration.— Adarii* Dorabii v. Eraksh^ih 
Dbanji, I. L. R., 8 Bom. 272. 

214. When the suit is to enforce a right of pre-emption in respect 
Suit to enforce right of of a particular sale of property, and the Court 
pre-emption. finds for the plaintiff, if tlie amount of purchase- 

money has not been paid into Court, the decree shall specify a day on 
or before which it shall be so paid, and shall declare that, on payment 
of such purchase-money, together with the costs (if any) decreed against 
him, the plaintiff shall obtain possession of the property, but that if 
such money and costs are not so paid, the suit shall stand dismissed 
with costs. 




The decree of the Court of first instance in a suit to enforce a right of nre- 
etnptioii directed that the sum which that Court had ascertained to be the purchase- 
monoy should be deposited within one month from the date of the decree.^ S. 
iff appealed, contending that such sum was not the purchase money. While tha 
appeal was pending, the time fixed by the decree of the Court of first instnnrtJ 
deposit having been made. The Appellate Court dismissed th& 
thff t Its decree, of its own motion, a further time for the deposit Beld 

that the Appellate Court was competent to extend the time for makin<^^tbe denosit 

hpdinXfthrXgtdTaie had noTteken ffe! jlentppSd 
to the_H,gh Cotn-t, making K the respondent. that neither the aoneaFfto.^ 

187MedtS1hrt^tbe pre-emption, dated the 12th December, 
of .the pSslmone; wulfnlSty t snerP®’'‘^ 

couiput€sd. exnired on tKo ti+K ^ the decree was made not being 

!J th** ^ ‘*®?^** the p«f4a?Mti^ 
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decree ma suit to enforce a right of pre-emption directed, in accord ane# 
with tlie provisions of s 214 of the Civil Procedure Code, that the plamtift sh^ouM 
obtain possession of the property and recover costs of the suit from the defendants 
(vendor and vendee) on payment of the pnrchase-money within a h^ced time,^ 
that, on default of such payment, the suit should .stand dismissed. The plaintitf 
deposited within time the purchase- money with the exception of a sum less than 
the amount of costs awarded to him. He subsequently applied for delivery of 
possession of the property in execution of the decree and for the recovery of the 
costs awarded to him, deducting from such costs the unpaid portion of the purchase- 
money. Held, applying, by analogy of ss 221 and 247 of the Civil Procedure 
Code," the equitable doctiine of set-off, that the plaintiff was entitled, when deposit- 
ing the purchase-money under thedeciee, to deduct therefrom the sum the decree 
awarded to him as costs, and that, therefore, the decree did not become null and 
void by reason that he had not deposited the full amount of the purchase-money 
within time. Degnmburee Dabee v. Eshan Chiinder Sein (9 W. R. 230) ; Jugo 
Mobiin Bukshee v, Socrendro Nath Roy Ohowdhry (13 W. R. 106) ; and Brijnath 
Dass V Jug'garnath Dass (L L. R., 4 CaL 742) refeired to. — Ishri v. Gopal Saian, 
L L. R., 6 AIL 351. 

The plaintiff in a suit to enforce a right of pre-emption obtained a decree to 
the effect mentioned in s. 214 of the Civil Piocedure Code. On payment by him 
of the puichase money into Court, tlie defendants objected, in the execution-depart- 
ment, to such payment on the ground that it had not been made within time. The 
Court which made the decree disallowed the objection. The defendants appealed 
from the order disallowing the objection. They had previously appealed from the 
decree. The Appellate Court heard both appeals together, and, bolding that the 
purchase-money had not been paid into Court within time, reversed the decree, and 
allowed the objection. The plaintiff preferred a second appeal to the High Court 
from the Appellate Court’s decree, which was admitted. He also preferred an appeal 
from the appellate onlor allowing the objection, but this appeal was rejected as being 
beyond time, and such order became final. Held that, inasmuch as the question 
whether the plaintiff had paid the pui chase-money into Court within time was not 
one relating to the execution of the decree within the meaning of s. 244 of tho 
Civil Procedure Code, but was one which should be decided in the suit itself, and 
therefore the proceedings in the execution-department touching that question were 
ill-founded, such order was not a bar to the hearing of the second appeal pre- 
fen ed by the plaintiff. — Muhammad Ali and others v, Debi Din Rai, I. L. E. 
4 All. 420. 


215. When the suit is for the dissolution of a partnership, the 
Suit for dissolution of Court, before making its dc^cree, may pass an 
partnership. Order fixing the day on which the partnership 

shall stand dissolved, and directing such accounts to be taken and other 
acts to be done as it thinks fit. 


A SUIT for dissolution of a partnership, taking the accounts of the firm, and a 
declaration of the plaintiff’s right to a certain share in the debts due to the firm, 
was, with reference to the value of the subject-matter of the suit, instituted in the 
Court of a Munsif. The matters in difference in the suit were eventually referred 
to arbitration under chap, xxxvii. of the Code of Civil Proceduie, and an award 
was given declaring the plaintiff entitled to recover a ceitain sum from the defend- 
ant. Judgment and a decree were given in accordance with the award. Held that 
the ^'Ward, notwithstanding the question whether the suit was cognizable in the 
„ Munsif s Court, was entertainable. Bhdgirath v. Ram Ghulam (I L. R., 4 AIL 283) 
rererred to. JMd also that the suit was not an application of the nature men- 
tioned m s. 265 of the Contract Act, 1872, but a suit of the nature mentioned in 
s. 215 or the Civil Ih’ocedure Code, and was, therefore, not cognizable in the District 
Loun, but m the Court of the Munsif. Prosad Boss MulHck v. Russick Lall 
Mulhek (1. L. J ®-od Ram Ghunder Sbaha «?. Manick Chunder Ranikya 

ioO ’ ^ dissented from.-^Salian Das w. Ganga Sahai, I. L. E., 5 AIL 
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In a suit for an account of partnership-transactions, the Subordinate Judge, in 
whose Court the suit was instituted, framed certain issues with the object of ascer- 
taining who managed the business j with whom the partnership-property was ; 
whether the defendants ought to account ; what was the capital, and what the ex- 
penditure and profits of the firm ; and, after taking evidence on those points, dis- 
missed the suit Held that the Subordinate Judge should have followed the course 
pointed out in foinis 132 anl 183 of sch. iv. of the Civil Procedure Code, and at the 
fiist hearing should have determined whether there had been a paitnersbip ; wrhat 
were its conditions ; was it dissolved, or ought it to be dissolve! ; and wdio weie the 
parties interestt-d, and in what shares ; and, upon determining these questions, should 
have directed accounts to be taken ; and, after the accounts had been taken, should 
have made a final decree. Held also that the suit should not have been instituted 
in the Gouii of the Suboidinate Judge, and the case was transferred to the Court of 
the District ^idge The pi lint in a partnership-suit ought to be fiamed on the lines 
of form 113 in sch. iv. of the Code, and the acconnts should be taken as prayed in 
that form. Under ordinary circumstances, the costs of a partnership-suit should 
be paid out of the assets of the partnership, or in default of assets by the partners 
in proportion to their respective shares, unless any partner denies the fact of a 
partnership, or opposes obstacles to the taking of the accounts, and so I'enders a 
suit necessary, when he is usually made to pay the costs up to the hearing. — Ram 
Ghunder Shah t?. Manick Chuuder Banikya, I. L. R., 7 Cal. 428. 


T, B, R, and W, the owners of a certain estate in equal shares, in 1863 entered 
into a partnership “ for the cultivation of tea and other products” upon such estate. 
In 1864, II, E, and I, joined the firm In 1870 H died ; and in 1871 T pmcliased 
his share and those of E and I, and in 1873 of R. In 1875, T gave the Delhi and 
Loudon Bank a moitgage on such estate as security foi the repayment of money 
which he had boirowed nom the Bank ostensibly for the purposes of the estate. 
The Bank obtained a decree against him personally for the money, in execution of 
which his rights and mteiests in the estate w ere put up for sale on the 20th June, 
1877, and were purchased by the Bank, which obtained possession of the estate in 
August, 1877. In August, 1879, B and W’s executor sued T and the Bank, claiming 
a declaration that they were oi had been partners with T in the estate ; that if the 
partnership should be held to be subsisting, it might be dissolved, or that, if it had 
ceased to exist, the date of its teimiiiation might be fixed ; and that in either event 
a liquidator might be appointed to take an account, and, after realizing assets and 
discharging liabilities, might be ordered to pay them each one-third of such balance 
as remained. The suit was instituted in the Court of a District Judge. He transfer- 
red it to the Gouit of a Subordinate Judge. The High Court subsequently transfer- 
red it to its own file. Held that the suit \vas not one falling within the purview of 
s. 265 of the Conti act Act ; but assuming that it was such a suit, and the Subordinate 
Judge had no jurisdiction, the High Oouit was nevertheless competent to transfer it. 
That the Bank, as T’s representative by purchase, hud been properly joined as a defend- 
* ant in the suit. That the period of limitation applicable to the suit was that provided 
in art. 120, and not art. 106, Act XV. of 1877 ; but that in either case the suit was 
within time, as the paitnership was dissolved, and consequently time began to run, 
nbt from the death of H, or the purchases by T of bis shaie or those of E and I 
in 1871, or of R in 1873, but in August 1877, when the defendant Bank took posses- 
sion of the partnership-property. That, as the effect of the purchases by T in 1871 
and 1873 was to relieve the estates of H, E and I, and R, of all part and future 
liabilities of tlie partnership, in respect of which B and W still continued as liable 
m T, and to which they would have to contribute to discharge, such purchases 
should be regarded and treated as made on behalf of the partnership, and therefore 
at the time of the execution of the mortgage of the estate B, W, and T were 
interested in the estate to the extent of one-third each. That, although T was not 
iiuthorked, either actually or impliedly, by B and W to mortgage the estate, and 
llte mortgage therefore vras not binding on them, yet as they allowed him to conduct 
^ bhiipess of the estate in such a manner as to m^ke it appear that the control 
^ * " * 1 of f| reste^with him, and he was for all ordinary business-purposes 

bound, in any apoounting might take f lao^ 
o|fady-^oes^as were made to^T for the i^ceissary 
i Same propwon a| they must di|eharge debts wie to 
" **'■ * ^ ■ ■' ■ sohb midnwl ef hiS 
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partnership as originally contemplated by the parties, 
appointed how to proceed. — Harrison and another i?. Delhi 
another, I. L. E., 4 All. 437. 

215A When a suit is for an account of pecuniary transactions be- M.S.0.0. 

Suit for aooount between tween a principal and agent and in all other 
principal and agent. SUitS OOt h,6r6inl)6for6 prOVluGu fOTi WuGTG it IS 

necessary, in older to ascertain the amount of money due to or from 
any p^irty, that an account should be taken, the Court shall, before 
making its decree, pass an order directing such accounts to be taken as 
it thinks fit. 


216. If the defendant has set-off the amount of a debt against the M.S»O.0« 
Decree when set-oj0f is claim of the plaintiff, and such set-off has been 
allowed. allowed, the decree shall state what amount IS 

due to the plaintiff and what amount (if any) is due to the defendant, 
and shall be foi the recovery of any sum which appears to be due to 
either party. 

The decree of the Court with respect to any sum awarded to the 
Effect of decree as to sum defendant shall have the same effect, and be 
awarded to defendant. subject to the same rules in respect of appeal 

or otheiwise, as if such sum had been claimed by the defendant in a 
separate suit against the plaintiff. 

Application for execution of a decree was made on the 10th November 1869, 
and on the 27th November, 1869, notice issued under s. 216 of the Civil Pro- 
cedure Code. Again, on the 4th February, 1878, application was made for execution, 
and notice was issued on the 19th February, 1873, under s. 216. A subsequent 
application for execution was made on the 31st August, 1874, and the order for 
notice to issue, under s. 216, was made on the same day. The question raised 
in appeal against the order to issue OKecatiou was whether the plaintiff ’s right to 
execution was barred, and had been so when the application, dated 31 sr ^August, 

1874, for execution, was malt. Hehl on appeal by the High Court (Kernau and 
Kindersle}^ JJ.) that as the application for execution on the 4th February, 1873, 
being more than tbiee years after the date of issuing the last prior notice under 
s. 216, ^ 27th November, 1869, was late, under a . 167, para. 5, Act IX. of 1871, 

execution was birrel by limitation at and before the date of that application, and 
that this bar was not removed by the circumstance that the judgment-debtor had 
allowed the service of the notice on him in February, 1875, to pass unchallenged. 

Eaja Ohilicany v. Rajavulu Naidu (5 Mad. H. C. R. 100) distingniohed. Held also 
(foilownng Chunder Goomar Roy v Bhogobiitty Piosonno Roy, I. L R., 3 Gal. 235) 
that “applications to enforce a decree” in para 4 of ait 167, Act IX. of 1871, rneaa 
“ applications under s. 212 or otherwise by ^vhich proceedings in execution are 
commenced, and not applications of an incidental kind made during the pendency of 
such proceedings.” — Prabhacara Row v. Potannath, I. L. R., 2 Mad. 1. 


Certiaed copies of judg- 217. Certified copies of the judgment andM.S.CI,0# 

meat and decree to be decree shall be runiiohed to the parties on a^ppli- 
® * cation to the Court, and at their expense. 


CHAPTER XVIII 

Of Costs. 

218. When disposing of any application under this Code, the Court 

Coat, of applications. costs of SUch 

. application, or may reserve the consideration 

of such costs for any future stage of the proceedings. 




6 Irf W' 


(Sw com. 


219. The Judgment shall direct by whom the costs of each party 
Judgment to direct by tt) be paid, whether by himself or by any 
whom coats to be paid. other party to the suit, and whether in whole 
or in what part or proportion. 

If the Official Assignee defends a suit, he is liable, in the event of failure to be 
ordered to pay the plamtifE ’s costs in the same way as any other defendant • and if 
tlie estate be insufficient to pay the costs, be will have to bear them personallv. It 
18 for him to protect himself by getting a guarantee of indemnity from tlie parties 
who set him m motion.— James Bevis v. C. A. Turner, 1. L. K., 7 Bom. 484. ^ 




M.S.0.0 


220. The Court shall have full power to give and apportion costs 
Power of Court as to of every application and suit in any manner it 

. . thinks fit, and the fact that the Court has no 

Jurisdiction to try the case is no bar to the exercise of such power ; 

^ Piovided that, if the Court directs that the costs of any applica-* 
tion 01 suit shall not follow the event, the Court shall state its reasons 
in writing. 

^ Every order relating to costs made under this Code, and not form- 
ing part of a decree, may be executed as if it were a decree for monev. 

221. The Court may direct that the costs payable to one party by 
Costs may be set.oif another shall be set-off against a surn which IS 

Slo suit to be due from 
the former to the latter. 


The decree m a rodemptioa-suit directed the plaintife (the mortgagor') to aav 


off the amount of hie taxed ;gainsrthe‘ Xh he was h^le' 

ir>i|hT have^Snr’S the d atfoyaey 


M.S.0.0. 




222. The Court may give interest on costs ac any rate not exceed- 
Intereat on costs. ing six per cent, per annum, and may direct 

*>■" 'ia »r without iuteteot, ie p.S 
out ot, or charged upon, the subject-matter of 
the suit. 


'Kit 


set aside under s nf Ar*+ vttt iocn i ApiiJ, lo77, such sale was 

sale conarined in his favour, on the sr^und that 'a-'’® S'>oh 

under s. 256 of Act VIII of ISSO ^ been improperly set aside 

hy the in-egulLtt Lin respecfwherLf sS f ‘ been^prejudiced 

01daeld,J.)thatalthouaXcLlle ^ been set aside. Held (by 

much as the older of attachment and Ui. ™Pr°P®^y ®®t aside, yet ina-- 

effeot, havino' been sis-ned hv th. rr, of sale could have no leaal 

notU the Sourt, as requiwd byr222 of let Vm'of 

.would be inequitable^ affter the masmiioh as it 

4 the' state of ttimgs chftEffed. ta property had been satisfied 

dealings ^ 

<,am»uwtancee,* advantage of the ohftt)ge«f 
, 4in jT®®***y ‘ »46h upiora valuable' it the »& % 

‘ , WhlthiL. . !< . - . 
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orie:inally ofered, B ought not to obtain the relief which ho sought. Held (by 
StiMmht. J.) "^that the fact that the Court executing the decree had not signed the 
order of attachment and the notiheations of sale vitiated the proceedings in exemi- 
tion ah InUlo^ and rendered the sale i^hich R desired to have confirmed ® 

suit therefore failed and had properly been dismissed — Ram Dial (iriaiutiit^ t?. 
Malitab Singh and others (Defendants), I. L. R., 3 All. 701. 


CHAPTER XIX. 

Of the Execution of Deokees. 

— Of the Court by which Decrees may be executed, 

223. A decree may be executed either by the Court which passed H.S.0.0* 
Court may which decree it, or by the Court to which it is sent for exe- 
may be executed. cutiori under the provisions hereinafter con- 

tained. 

The Court which passed a decree may, on the application of the 
decree-holdnr, send it for execution to another Court, 

(a) if the person against whom the decree is passed actually and 
voluntarily resides, or carries on business, or peisorially woiks for gain, 
within the local limits of the jurisdiction of such other Couit, or 

(b) if such person has not property within the local limits of the 
jurisdiction of the Court which passed the decree sufficient to satisfy 
such decree, and has property within the local limits of the jurisdiction 
of such other Court, or 

(c) if the decree directs the sale of immoveable property situate 
outside the local limits of the jurisdiction of the Court which passed 
it, or 

{d) if the Court which passed the decree considers, for any other 
reason, which it shall record in writing, that the decree should be exe- 
cuted by such other Court. 

The Court which passed a decree may, of its own motion, send it 
for execution to any Court subordinate thereto. 

The Court to which a decree is sent under this section for execu- 
tion shall certify to the Court which passed it the fact of such execution, 
or, where the former Court fails to execute the same, the circumstaaces 
attending such failure. 

If the decree has been passed in a case cognizable by a Court of 
Small Causes, and the Court which passed it wishes it to be executed in 
Calcutta, Madras, Bombay, or Rangoon, sucli Court may send to the 
Court of Small Causes in (Calcutta, Madras, Bombay, or Rangoon, as the 
case may be, the copies and certificate respectively mentioned in clauses 
(a), (6), and (c) of section 224 j and such Court of Small Causes shall 
thereupon execute the decree as if it had been passed by itself. 

^ If the Court to which a decree is to be sent for execution is situate 
within the same district as the Court which passed such decree, such 
Court shall send the same directly to the former Court. But, if tlie 
which the decree is to be sent for execution is situate in a 
ditterent district, the C>urt which passed it shall send it to the Diotriefc 
Court of the district in which the decree is to be executed. 
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Small Cause Courts in tbe miifassal are not at liberty to execute fiecreen o<»oj„ * 

r SMvf Rr" beyond their local jurisdiction.— MuLuk Mosundas (AXtiff? 
V. bhiva Ram Devi Singh (Defendant), I. L. B , 2 Botn. 632. Vt-wintifi) 

n- Court of Small Causes must adopt the inaohinerv of a 29n nf *i, 

Munsl™® ed^in*'snitfaJ™L®Hc ‘h® O’-'^^ary jurisdiction of 

nubject-matter doe, not eLeed i^value r:. 2 50o’r 223 of tlTe SZof^c"'/ P 

dnre ^ives iiirisdictinn fn r, n/r„no;^j»c s. zzei or tne tode of Civil Proce- 

jurisdiction^ wHcf C beef Hs 

transferred to ano!Z*for'^Zecutiof f,*' f ^®f?’,™ade in one district, can be 
in the exercise of execution is a question winch the High Court can decide 

ss”£ 

I»«l.--N,l„,.,„ Slash e*".?;.’:!. t Sc.f “ ™ 

J=i:;FtsiS5? 

ground that the money belonged to^K^ ffeSTliYt'tlJ n objected on the 

was not coinoetent to sisota.. n. ° ^.“®“,‘bat tbe Court executing P’s decree 

K, such questiou not beif onl betweefp“nf ’Z®’' “ 1 ?"®^ belonged to P or to 
a question of title between him S K as Weh ^^ 7-’ ^"1 “d raising 

money.-Pusai «. Mahadeo Prasad, I L B° 6 All 12^' 

join%!p’;tdlo1e:oferm;sZ^^^^ P--ne 

holders the meane-profits claimed thereof. K paid the decree- 
tiibiition, and in 1878 obtaineZa’deolf, ?"®d his oo-judgment-debtors for con- 
of the decree of 1866 again applied to recwef “ ®"bsequently the holders 
and m the proceedings which followed execution thereof, 

recoverable under the decree After iLil ® decided that mesne-profits were not 
of the decree of 1 8?8 The lower for execution 

ground that, as under the decree of ISbZL JZ®? a execute the decree on the 
menso-profits were not recoverable it wo’uH uo^ h based, 

coutnbotion passed ou a contrary suLos tion h! to allow a decree for 

Courts wore not competent to g-o behind +I 10 a ® executed. Held that the lower 
as it stood -Rampha'J BlrZRfm SLu Rat I l'r.^ 53 '.“* 

Of 187™ whfof exphih^f thf feanW of F’°“®dure Code, as amended by Act XIL 
the decree,” does not exclude the Coiirt which n?*^''®®ii®''’ ’''’bich passed 

a Court in which an application for execution shlirk decree as being 

another Court. When, therefore a Courrwh.vf i ibohidea 

havejiinsdiction to execute it the annliclt^In f P“®®‘’ decree has cedsed to 
that Court, althwigh it liL ceaaL t? i. * ? ?«oution may be made either to 
thefkwrt which (if the suit to execute the decree, or to 


> M* to h7<r*Z n" . J“otiou to try the suit. 
m qamr^ PffM^^Mit^are removed to'nqother 
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or merely because the local limits of the jurisdiction of such Court are 
An application for the transfer of a decree under the provisions of s. 223 anrl tne 
fPllowW section of Act X. of 1877 is a step in aid of the execution of the decree 
within the meaning of cl. 4, art. 179. sch. ii., of Act XV. of 1877. Latohraau 
Pundeh v, Maddan Mohim Shye, I. L R., 6 Cal. 513. 

The Courts of Subordioate Judges invested with the jurisdiction of a Judge 
of a Small Cause Court under s. 28 of Act XIV. of 1869 does not thereby become 
“ Courts of Small Causes constituted under Aot XI. of 1885.” They merely exercise 
a” similar jurisdiction. This makes their decisions final in the cases to which the 
jurisdiction extends, but it does not imply that the variations of procedure^ pre- 
scribed expressly for the Courts constituted under Act XC. of 1865 are applicable 
to Courts constituted under a different Act and subject to different conditions. The 
Court of a Subordinate Jiidg^e exercising Small Cause Court powers is, under s. 5 
of the Code of Civil Procedure (Act XIV. of 1882), one of the other Courts 
exercising jurisdiction of a Court of Small Causes,’^ and, as such, its procedure^is 
governed by the Civil Procedure Code without the variations provided by Act XI. 
of 1865. Tinders. 223 (d) of the Civil Procedure Code the Court which has passed 
a decree in its Small Cause Com t jurisdiction may, for any good reason to be re- 
corded in writing, transfer its decree to the other branch of the same Court, as it 
might to a different Court, for execution, without requiring a certificate under s. 20 
of Act XI. of 1865. For this purpose the two branches or sides of the Subordinate 
Judge’s Court may be regarded as different Courts. — Bhagvdn Dayalji v. Balu, 

I. L. R., 8 Bom. 230. 

Procedure when Court 
desires that its own decree 224. The Court Sending a decree for exe- M.S.0.0* 

ehaii be executed by an- cutiou Under sectiou 223 shall send, 
other Court. 


(a) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of the decree has 
not been obtained by execution within the jurisdiction of the Court by 
which it was passed, or, where the decree has been executed in part, 
the extent to which satisfaction has been obtained and what part of the 
decree remains unexecuted ; and 

(c) a copy of any order for the execution of the decree, and if no 
such order has been made, a certificate to that effect. 

The jurisdiction of a Court to which a decree has been transferred for execu- 
tion is strictly limited to carrying out such execution. Such Court has no power to 
issue a certificate under ss. 285 and 2S6 of Act VIII of 1859, transferring the decree, 
already transferred to it, to another Court for execution. The Court to which a 
decree has been properly transferred for execution having struck the case off the 
file, a subsequent application for a further transfer of the case to another Court for 
execution should be made to the Court which origiudlly passed the decree sought to 
be executed. Bagram v. Wise (1 B. L R., F. B., 91) considered. — Shib Naraxn Shah 
and another (Decree-holders) v. Bipinbehari Biswas and another (Judgment-debtor), 

I. L. R., 3 Cal. 512. 

225. The Court to which a decree is so sent shall cause such copies m.S.0.0. 

Court receiving copies of Certificate to be filed, without any further 

decree, &c., to file same proof of the decree or order for execution, or 
withimt proof. of the copies thereof, or of the jurisdiction of 

tho Court which passed it, unless the former Court, for any special rea- 
sons to be recorded under the hand of the Judge, requires such proof. 

226, When such copies are so filed, the decree or order may, if the M.SfcO,0. 

Execution of decree or Court to which it is sent be the District Court, 

order by Court to which it be executed by such Court or by any subordi- 
18 aeufc, nate Court which it directs to execute the 

same» 




12S 


lX**tjTTON OF DECREES, 


M.S.0.0. 


M.aO.O. 


M.s,aa 


M.s.o.a 



227. If the Court to whicliihe decree is sent for execution be a 
Execution by High Court Higli Oourt, the decree shall be executed by 

of decree transmitted by siich Court in the sotue manner as if it had 
other Oourt. been made by sucii Court in the exercise of M 

oidinaiy original civil jurisdiction. 

228. The Court executing a decree sent to it under this chapter 
Powers of Court in oxe- shall have the same powers in executing such 

outing transmitted decree. decree as if it had been passed by itself. All 
persons disobeying or obstructing the execution of the decree shall be 
Appeal fiom orders in punishable by such Oouit in the same manner 
executing such decrees. as if it had passed the decree. And its orders 
in executing such decree shill be subject to the same rules in respect 
of appeal as if tlie decree had been passed by itself. 

Whether a decree for rent, under Act X. of 1859, made fn one district, can be 
trau'^ferred to another for execution, a question which the High Court can decide 
in the^ epreise of its “ superiiHendence over all Courts subject to its appellate 
jurisdiction,’ under 24 and 25 Vic., c 104, s. 15. Decrees for rent made by the 
Colkctoi under s. 2B of Act X. of 1859 can be executed by a Civil Oourt to which 
they may be transferred under the sections of the Code of Civil Procedure relating 
to ‘‘the execution of a decree out of the jurisdiction of the Ooiutby which it was 
l>assed.”~Xdmoai Singh Deo v. Taranath Mukerjee, I. L. R., 9 Cal 295. 

229. A decree of any Court established by the authority of the 
Decrees of Court’s estab- Croveruor-Geueral in Council in the tertitories 

lished by Government of of any Foreign Pf ince or State, which caonot 
India m Native States.^ be executed within the juiisdiction of the 
Court by which it was made, may be executed in manner herein. pro~ 
vided within the jurisdiction of any Court in British India, 


B.—Of Application for Execution. 


230. 


When the holder of a decree desires to enforce it, he shall 

Application for execution, f PP'? or 

(II HU}') appointed in this behalf, 
or if the deoiee has been sent under the provisions hereinbefore con- 
tained to another Court, then to such Court or to the proper ofScer 
thereof. 

The Court may, in its discretion, refuse execution at the same 
time against the person and property of the judgment-debtor. 

Where an application to execute a decree for the payment of 
money or delivery of other property has been made under this section 
and granted, no subsequent application to execute the same decree 
shall be giauted after the expiration of twelve years from any of the 
following dates (namely) : — ^ 

(a) the date of the decree sought to be enforced or of the decree 
(if any) on appeal affirming the same, or 

(b) where the decree or any subsequent order directs any payment 
1 f delivery of any property, to be made at a certain 
0^^— the date of the default in making the payment or delivering the 
*i™ne**® m re^Mt of which the applicant seeks to enforce the decree. , 

lhalj prevent the Oourt from granting an 
pf ^ ^ expiration of the said 
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term of twelve years, where the judgrneut-debtor has, by fiaud or force, 
prevented the execution of the decree at some time withia twelve years 
immediately before the date of the application. 

Notwithstanding anything herein contained, proceedings may be 
tak<^n to enforce any decree within three years after the passing of this 
Code, unless when the period prescribed for taking such proceedings by 
tire law in force immediately before the passing of this Code shall have 
expired before the completion of the said three years. 

Thk concluding clause of the same section refers to the question of limitation^ 
and not that of due diligence — Soban Lall v, Karim Baksh, I. L. R., 2 All. 281. 

S. 280 of the Code of Civil Procedure, 1882, does not affect the period of 
limitation prescribed by art. 180 of sch. ii. of the Indian Limitation Act, 1877.— 
Ganapathi v. Balasundara, I. L, R., 7 Mad. 540. 

The words, the last pi'eceding application,” in Act X. of 1877, s. 230, cl. 
mean an application under that section, and not an application under Act VIIL of 
1859 —Ram Kishen v. Sedha, 1. L. R., 2 All. 275. 

Aftkr a sile of land in execfition of a decree, and before its confirmation, the 
judgment-debtor cannot object to the validity of the sale on the ground that the 
execution of the decree is barred by the provisions of s. 230 of the Code of Civil 
Procedure, 1877, — Gangathara Rathabai, I. L. R., 6 Mad 237. 

Undee the Civil Procedure Code (Act VIIL of 1859), an application to the 
Court to continue the attachment of immoveable propery, but to stay the sale of 
it, held to be a proceeding to keep in force the decree — Nnkanna and two others, 
Minois (bjT their mother and guardian, Sitairina), v, Ramsami, I. L. R., 2 Mad. 218. 

Per IniTEs, J. — The right to execute decrees having been curtailed by s. 230 of 
the Code ot Civil Proceduie, 1877, tlie provisions ol: the Limitation Act should be 
construed as far as possible bO as to prevent the defeat of bond fide endeavours to 
secure the fruits of a decree once obtained. — Kunbi Mannan y. Seshagiri Bhaktban, 
1. L. R., 5 Mad. 141. 

A JUDGMENT-DEBTOR, wlio, though able to pay his judgment-debt, dishonestly 
evades payment for more than twelve years by eluding service of warrants and 
making applications to the Court (which had the effect for the time of staying 
execution), is guilty of fraud within the meaning of s. 230 of the Code of Civil 
Procedure. — Annamalai v, Rangasami, I. L. R., 6 Mad. 365. 

The date referred to in the last paragraph of s. 230 of the Civil Procedure 
Code (Act X. of 1877) as the date of “ the passing of ” that Act held to be the 
SOth March, 1877, the date when that Act received the assent of the Governor- 
General, and not the 1st October, 1877, the date of the coming into force of that 
Act. — Damodardfis Haridas v, Uttamchand Saviachaud, I, L. R., 7 Bom. 214. 

Where an application to execute a decree was made under s. 230 of the Code 
of Civil Procedure before the amendment Act (XII. of 1879) came into force, 
but was not disposed of until after s 230 was altered by that Act, hAd that the 
rule in Wright v. Hale (6 H. & X. 227) applied, and that the Act, as amended, was 
the law to be applied. — Papa Sastrial (Plaintiff), Appellant, v, Anuntarama Sastrial 
(Defendant), Respondent, 1. L. R., 3 Mad. 98. 

An OEpEB under s. 230 of Act X. of 1877 by a Court executing'a decree refusing 
an application to execute it at the same time against the person and oroperty of 
the judgment-debtor, being a decree” under s. 2 of the Act, an appeal lies against 
such order, and the Appellate Court is bound to consider whether the lower Court 
has properly exercised the discretion vested in it by s. 230 of that Act.— Ghena 
Peraiji w. Ghelabhai Narandas, I. L. R., 7 Bom. 301. 

Dnder 8 230 of Act X. of 1877, an application for execution is said to be 
* granted/ when it is made regularly and formally. The expression * granted ' is 
equivalent to the * expression ‘admitted' as used in s. 245. Where, therefore, ap 
ap|)1ication for execution under s. 230 of Act X. of 1877 is not ‘ granted,' a subse- 
quent regulaf and fbrmal application under the same section may be allowed if mad® 
Withm time.— Dewan Ali v. Soroshibala Dabee, I. L. R., 8 Cal. 297. 

Orv 1*7 
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Whebb an application to execute a decree of 1862 was made under s. 230 pf 
the Code of Civil Procedure, 1877, on the 14tli of December, 1877, and a notice 
was i<isued to the judgment-debtor under s. 248, but no further steps were taken 
Mid that a subsequent application made within three jmars from that date was 
not affected by the twelve years' rule, as the last preceding application had not 
been granted within the meaning of s. 230. — Chengaya u. Appasami, I. L. E., 


The parties to a decree presented a petition to the Court executing decree, stat- 
ing Ihfit it bad been agreed between them that the amount of the decree should b© 
paid by ten monthly instalments of Rs. 500 each. The Court made an order direct- 
ing that such petition sliould be filed. Edd that this order did not amount to one 
directing payment of money to be made at a certain date, which would give a fresh 
period of limitation under s. 230 (5) of the Civil Procedure Code. — ^Bal Ohand and 
another (J udgment-debtors) v. Raghunath Das and another (Decree-holders) 1 L 
R., 4 All. 155. * ' 


No PROCESS can legally issue upon an application for the execution of a decree 
already barred by limitation, nor can an application made under such circumstances 
be a valid application, or one which, under the Act, would give the execution-ci editor 
a fresh period of limitation. Unless it can be shown that such was the express 
Legislature, none of the provisions of the present Limitation Act 
i , ; . applicable to any matter which, at the time when such 

Limitation Act came into force, had already become barred by the operation of the 
prior Limitation Act.— Shumbhoo Nath Shah (Decree-holder) v. Guruchurn Lihiri 
(Judgment-debtor), I. L. R., 5 Cal. 894. 

decree-holders applied to the subordinate Civil 
Court ot Pamer for execution of their decree. They had taken out execution several 
urnes previously, die date of theii last preceding application being Ist June, 1877. 
ine buboidmat' d '^dge was of opinion that the applications were barred under the 
last clause of s. 230 of the Civil Piocedure Code (Act X. of 1877). On bis referring 
the oases to the Court, held that the applications were not barred, inasmuch 
Y ^ execution had not been made under s. 230 of Act 

1 " t’ ^^< 2 t not being then in force.— Anandr^v Chimuji Avati (Plaintiff) 
V. Thakarchand (Defendant), I. L. R., 5 Bom. 245. ^ ^ J 

An applica'iion for execution of a decree, which was more than twelve years 
nld, having been made on the 4th August, 1880, under s. 230 of the Code of ‘Civil 
Procedure, an order was made for the attachment of the moveable property of the 
judgment-debtor. No moveable property having been found, the Court was asked 
^ attach his immoveable property, but, refusing to do so, struck off the proceedings, 
io! having been renewed on the 13th September, 1880, it 

was mia that the former application for execution must be treated as having been 
meaning of s. 230 of the Code, and consequently that the further 
application was baiTed under that section, the decree being more than 12 years old.— 
Ciiaudhram (Decree-holder), Appellant, «. Sharafntallah (Judgment- 
debtor), Respondent, 9 Cal. Law Rep. 321. ’ v 6 * 

bv ®3:ecution of a decree, was rejected 

J^o^ind that the judgment-creditor had withdrawn from the 
Inf ® ^’^versed on appeal, and the case was sent back 

Judge then held that Act X, of 1877, which had 
° applied, and, on the ground that the decree-holder had failed 
refefed^t^^ a^licatioa, dismissed the petition. The Judge 

circmmtfnL + rk the question whether he was, under the 

8hS havfhpf thr npnlication. Held that he was. The application 

WM ^ T? with under the hw which was in force at the time e^cution 

1 provisions of Act X. of 1877, s. 230, considered.— 

Byiad^ Subbareddi tj. Dasuppa Bau, I. L, R., 1 Mad. 403. 

a decree applied, while an application by the original holder 
*»«i imatm It JTO pen^M, to be allowed to execute it The Co^ft, 

^2, direefeed^uotice of the transfetee’s appli^* 



^ , Inlhdftbtmt* T|be transferee jl^fed 
nntloe, aud the Court dismissed 
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hk application. The transferee subsequently made a second application to be allowed' 
to execute the decree. Held that such application could not be rejected, with re- 
ference to 8. 230, on the gTOimd that due diligence had not been used on the forioer 
application to procure complete satisfaction of the decree, because such application 
had not been gianted, and, therefore, the question whether “on the last preceding 
application ” due diligence was used to procuie such satisfaction did notarise.-— 
Sadik All khan v. Muhammad Hussain Khan, T. L. R., 2 All 384. 

Where an application was made under s. 230 of the Oivil Procedure Cod% 
1877, as amended by Act XI f. of 1879, for execution of a decree more than twelve 
years ohl, and the application was granted, /le/d that a subsequent application for 
execution of the decree, under s. 230 of the Civil Procedure Code, 1882, should 
have been refused, since the decree had been once allowed the benefit of the threo 
years’ grace under the last paragraph of s. 230 of the Code of 1877, and then be- 
came dead or imexecutable. Held that there is nothing in the Code of 1882 to 
justify the conclusion that it was intended to revive decrees which had become 
dead before it became law, and that here the decree-hoidei*’8 right having already 
become dead before the enactment of the present Code, the passing of that Code 
could not bring that right into existence again. Musharraf Begam Ali u. Ghalib 
AH (I. L E., 6 Ali. 189; distinguished. — Bhawani Das v. Daulai Ram, I. L. R., 
6 Ali 388. 

In execution of a decree passed more than twelve years before the date of the 
Civil Piocedure Code (Act X. of 1877), certain judgment-creditors applied for the 
attachment and sale of certain specified property belonging to their judgment-debtor, 
previous to the date on which the three years allowed for such execution under 
s. 230 would have expired. Subsequently, after the three years had elapsed, they 
filed a fresh application, praying that certa n other propeity of their judgment-debtor 
might be attached and sold in lieu of that speeified in their former application, and 
that the latter might be ieleas< I. Held that execution of the decree was barred 
by limitation. jPer Prinsep, J. — Under s. 2.S0 of the Civil Procedure Code, it was 
intended by the Legislatiue that a decree-hold -^r, seeking to execute a decree passed 
more than twelve years betore, should have one opportunity to execute that decree, 
and that, if he fails to satisfy it on that application, any further application becomes 
barred. — Sie^nath Gooho v. Yusoof Khan, I. L. E,, 7 Cal. 556. 

On the 3rd June, 1879, an apisHcation Wis made for execution of a decree passed 
in 1836, and upon that apuiication certain property was attached. On the 2jid Octo- 
ber following, the proceedings were struck off, an order, however, being made at 
the same time that ihe attachment should continue. On the 31st December, 1880, 
the decreediolder applied that the propeity under attachment should be sold. The 
preceding application for execution previous to that ol 3rd June, 1879, was made 
on the 8th August, 1877. It was objected that the proceedings upon the applica- 
tions of the December, 1880, and 3rd June, 1879, were barred under s. 230 of 
the Code of Civil Procedure. Held that vb.se proceedings were not barred, inas- 
much as the previous application had not been made under a 230 of the Code. 
Anandrav Ohimuji Avati v, Thakurchand (I. L. R , 5 Bom. 245) followed. Held 
also that the application of 3 ’d December, 1880, could not be treated as a fresh 
application for execution within the meaning of the 3rd paragraph of the section 
referred to. — Pauaiii Huq (Judgment debUu), Appellant, u. Kishen Mun Dabee (De- 
cree-holder), Respondent, 9 Cal. Law Eep. 297. 

The plaintiff obtained a decree in 1864. The first application for execution was 
made in September 1869 under s 216 of the Civil Piocedure Code (Act VIII. of 
1859); and after notice to the defendant as provided thereby, an order was made 
under tbat section for execution to issue. In ^ In?.*, 1880, an application for 

execution was made under s. 230 of the Civil Proceuure Code of 1877, which repealed 
Act VIII. of 1859. Held that the order after notice had the effect of reviving the 
decree within the meaning of ait. 180, sch. ii.. Act XV. of 1877, and therefore the 
weree was not barred^ by the law of limitation. An order for execution under the 
*^fter notice to show cause, has, on the original side of the Court, the 

effect as an award of execution in purs • ..e of a writ of scire facias had under 
tjie procedure of the Supreme Court,- — i.e., it creates a revivor of the decree. The 
<daus 0 of s. 230 of Act X. of 1877, which prohibits a subsequent application for 
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epcution, obIj applies where the previous application has been made tinder that 
section, pd not where such previous application has been made under Act VIII of* 
1S59 Ashootosh Dutt v. Doorga Churn Chatterjeej I. L. R., 6 Cal 504. 


The bolder of a decree applied for execution under s. 230 of Act X. of 1877 
f on?-* p^ranted. Within three years after the passing of Act XIV* 

t'l ‘ repealed, he applied, for the first time, under 

s. 2o0 of the former Act, for execution of the decree. At the time this application 
was made more than twelve years h id elapsed from the date of the decree Xw 
W Straight, Brodhuiat and Tyrrell. JJ., that the application might be grant^ 
being the first made under s. 230 of Act XIV. of 1883, and the first made^aftrthe 
expiration of twelve years fiom the date of the decree, and not being barred bv 

conjnnotion with the third paragranh 
1877,the“Iawmfo,ce” mentioned in the last S-anh 
of s. 230 of Act XIV. of 1882 referring to the law of limitation in foiL at the 
■^Qf ^7 passed, and not to the third paragraph of s. 330 of Act X. of 1877 

if Jl f application should not be granted 

the effect of the last paragr.rph of s. 230 of Act XIV. of 1882 being to bw anv 

r°2TO^o”/Aerx^Tf®ffi7r'-f r^®’’ Act which would have beeiUiarred under. 
Lfi, j 7®^ thereunder, on the ground that the neriod of 

1. GhdibTll I L ^6 AiT 189.® section.-Musharraf Begam 


The plaintiffs obtained a decree of the High Court of Bombay against th. rt. 
fendant on the 22nd February, 1867. The defendant, afte, the of tU 

aeamsttlie order for whiuh fhe dofendoot anooXd *’m^' ' dofeiidaiit, 

by tljoHigh Comt on 10th Fabruorv. 18a)‘^^In Aoril^ 1881 "7 “"ilibifd 

Bombay, and M, the clecree-hnlflm* nK+o; 'a ^ 1o 81, the defendant Was in 

.•;z.o:”:‘L'J: tr.,?""¥b:i.7 f “ "St'S':* s; j srAbi 

Limitation itt (XV onsV/) tint C ’I' r '* 

of the second skednle of the Stilt?OT^^ \2’fyV f T«7?7 
independent of s. 230 of the Civil Prnr.o/^n " 1877) was intended to be 

trolled bv it R 93n . i ^*^^S9Uio Code, and not to be in any wav con- 

Premhha^ u. THSuvlndar Ja^iSudas -^I-^Vahhai 

1. L. R., 6 Bom. 258 Jagivandas, by hr. Assignee Motilal Tribhuvandas, 


made in June,T862,'^and®Annary 1866 P ‘’"r *0 execute it wore 

operation of he Ci^il ProceZJ Code of application prior to the coming into 

proceeding was struck off Tirdec.eeYoWef^^^ “This 

execution : the decree was transferred to ^ w ^ ^ r applied for 

it was more than twelve years old and fw/fn obiection that 

the execution proceeding^ve^ sti uc f 7^ Act X of 1877, 

order was appealed agaTnst, and Srntnlllv ^ f*'-, '®80- This 

wa|re-adrnittc-d. In June, 1881 an aoidipAfinn 1881, the application 

of the case for execution to D whb^wss 1. T7 '"“i?® 1° ‘^® ® for transf«r 
no steps having been taken by’the deciep IipIJ”'*®' transferred ; bnt 

by that Court%n the 19th Augnst isl^ ‘‘ «bnck off 

debtor having died meann hilel^sn in,bl‘ ' . Alarch, 1882 (the jndgrnent- 

tN, proceedings fonxerntionCinsf l '"7'"“®*"’^ ‘be D Com t to Restore 

was eventurilly fixwl fof tL SruT^’^oTth '^®''® '®s"®‘^> 

pf tbf decree-holder f whose nlen^er ufi ,1^4 that day no one was present . 
sW.uff. Ca kb. 1 uiPV®.?;l®^hi bs meantime), and the*. 

j|th^prooeediags,,n(^tj|^7E^ j J^W^.^PPboation was made to re8to«i*» 

^ w«ta orewaled .onSaiA. 
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6th March, 1883, and execution of the decree gianted. On appeal the Judge Eonnd 
tliat the execution-proceedings bad been continuous thi’ougnont, and that there Mu 
tteen no unreasonable delay in the prosecution of the execution-proceenings. Heia 
that execution of the decree was not barred by s. 230 of the Code orJ?ivtl i roce- 
dure, The rights of the parties to execution-proceedings aie not affected m any 
wav by the case being struck off ” by the Court, there being no provision in the 
Civil jProcedure Code for such a course. Baroda Soondari Dabia ta Fergusson (11 
0. L. K. 17) followed. The only proper mode of dealing with a case, whether a 
regular suit or a miscellaneous proceeding, when the parties do not appear, is to 
dismiss it. A case so dismissed can be restored on application under s. 108, which 
is by s. 647 applicable as well to execution-proceediners as to suits and appeals. — 

Biswa Sonan Cbunder Gossyamy v. Binanda Chunder Dibingar Adhikar Gossyaray, 

L L. R., 10 Cal. 416. 

231. If a decree has been passed jointly in favour of more persons M.S.C.O* 
Application by joint than one, any one or mote of snch persons, or 
decree- holder. his or their representati ve§, may apply for the 

execution of the whole decree for the benefit of them all, or, where any 
of them has died, for the benefit of the survivors and the representative 
in interest of the deceased. 

If the Court sees sufficient cause for allowing the decree to be 
executed on an application so made, it shall pass such order as it deems 
necessary for protecting the interests of the persons who have not joined 
in the application. 

The provisions of s. 231 of the Civil Procedure Code are not applicable to the 
case of joint decree-holdeis, the execution of whose decree is conditional on their 
joint performance of a particular act. — Farzand Ali v. Abdullah, I. L. R , 6 All. 69. 

Although the Civil Procedure Code does not allow one of several decree-holders 
to apply for the partial execution of a joint-decree, yet an application by one of such 
decree-holders for execution of the decree in respect of so much of the relief granted 
to all as he considers appertains to him individually may keep in force the decree as 
being an application according to law. — Ponnampilatb Parapravan Kuthath Haji 
(Petitioner), Appellant, v. Ponnampilatb Parapravan Baotti Haji (Counter-Petitioner), 
Respondent, I. L. R., 3 Mad. 79. 

A JOINT-DECREE was passed in favour of A and B, and A subsequently applied 
for execution alone, alleging that B would not join with him in the application. 

The judgment-debtor stated, and B admitted, that more than half of the decretal 
money had been paid to the latter (out of Court), hut tlie Court disbelieved the 
statement, and ordered execution to issue for the full amount of the decree Held 
that the Court should, under s. 207 of Act VIII of 1859, have allowed execution 
for half the amount of the decree only. — Brojeswavi Chnwdhranee (Judgment-debtor) 

V, Tripooro Soonderee Debi (Decree-holder)’ 3 Cal. Law Rep. 513. 

The circumstance that the petition of one of .several decree-holders in applying 
for execution requires amendment because of the list of property being incomplete, 
is no ground for declaiing such application to be superseded by a later application 
made before the completion of the necessary amendment by another eo-deciee- 
holder for execution. Two executions of the same decree, so far as attachment of 
different properties of the judgment-debtor is concerned, may proceed simulta- 
neously, though ordinarily the sales in execution should not lake place simultane- 
ously. — Shaikh Ahmed Chaudhary (Decree-holder), Appellant, v, Shahzadd Khataon 
(Minor Judgment-debtor), Respondent, 7 Cal. Law Rep 537. 

The representative of one of several decree-holders conveved his interest in 
the dftciee to A. Some time afterwards A filed a petition in Court, stating that the 
decree had been satisfied out of Court, and the case was thereupon struck out as 
far as he was concerned. Subsequently the other decree-holders applied for execn- 
tfen of their share of the decree, hut it was objected that the decree had already 
been satisfied by payment to A. Beld that the other decree-holders were entitle’d 
to ipTooeed^with exeoution for the amount of their share, a joint decree-bolder having 
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no power to give a discharge ont of Court to a judgment-debtor for more than Im 
own share in the decree.— Musamrnat Fiibi Biidhun (Jadgment-<lebtor), Appellant 
V, Musaiurnat Hafiza and others (Decree- holders), Respondents, 4 Cal. Law Rep. 70* 
A DECREi? passed jointly in favour of more persons than one can onlv he legally 
executed as a whole for th^ benefit of all the decree-holders, and not partially to the 
extent of the interest of each individual decree-holder. Held, therefore, where one 
of two persons in whose favour a decree for money had been passed jointly applied 
on the 27th April, 1880, for execution of a moiety of such decree, and the other of 
such persons made a similar application on the 30th April, 1880, that such applica- 
tions, not being in accordance with law, were not sufficient to keep the decree in 
force. Also that the illegality of such applications could not be cured by a Subse- 
quent amended application tor the execution of the decree as a wljole preferred after 
the period of liinitdtinn had expired —Collector of Shahjahanpur, Mana^-er of 
the Estate of Raja Jagan Nath Singh (Decree-holder), v. Surjan Singh and another 
(Judgment-debtors), 1. L. R., 4 AIL 72. 

A JOINT-DECREE caunot be executed by one of the several joint holders in tesnect 
* decree. Ram Autar v, Ajudhia Singh (1. L. R., 1 All. 231) 

The Colleotoi et Shiihjahapur Surjan Singh (I. L. R., 4 All 72), and Haro 
Sanker baudyal b. Tara Chandra Bhiittacharjee (3 B. L. R. 114) followed. When 
by operation of law one of Bevcral joint judgment-debtors acquires the position of 

judgment-debt, the effect is to extinguish 
the liability of the other judgment-debtors, and the decree cannot be executed 
against peim But when one of them so acquires only a partial interest in the 
decree, the effect is not to extinguish the entire judgment-debt, but so much ouly 
of It as such judgment-debtor has so acquired. Wise v. Abdool All (7 W. R. 136) 
Pogose u Fukuiooddeen Mahomed Ahaan (26 W. R. 343), DegumbuiU Dabee ahi 

230), and Khoshallee u. Nund Ball (N. W. P. H. 0. 

K p. referred to _ ife/d, therefore, where one of several joint decree- 
holdeis applied foi execution in lespect of his own share only, and the^ joint indL 
meat debtors uudei pe decree had inherited the right therein of one of the Vint 

ment-Vit^a^hV was contrary to law ; that so much of the jidg-‘ 

merit debt as had devolved upon such persons had been extinijuished • and thaf 
application shoubi have been made foi execution in respect of the entire unextin 

An "12)1 r- ». m M. 


On an application for execution for the full amount due under a decree bv some 

Sartid fm-re‘fdraVl“nt®7\l‘’’®] j“'’g™''nt^ebtor objected to execution Veing 
I t-ii7c noif m of ‘ ^ the decree on the ground that he had already paid off 

b.ult. money due under the decree to B. one of the joint decree- 

pddeis, Ihe payment was made out of Court, but B, who claimed to be entitled to 

s l^TtL' cMl ’prnfet°''®^ 7''r 7'^ the payment in the manner piescribed^l y 

have been made uriiitn lo^ p’ and refused to recognize the payment said to 
ciuion for the lull ,!,uoun7of f 

of ihV biter Act at the provisions of s 231 

£ d:£h:iS£ft arevin?rc^eth'o^L°rf ly'^i 
£n'r; 


J ® 'Jeruxieu uy tn 


iS lilw entitled to have out of the 

between the applicants for weeo- 
of 6.244 of M 

p, .. . 
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Civil Proceditre Code. Rfinee Nyoa Kooer v. Doolee Chund (22 W. R. 77), Bro- 
jenwari Chowdhranee v, Tripoora Soondoree Debi (S C. L. B. 513), and Marnma 
Chaodra Roy Pyari :Mohan Chowdry (2 B. L. R, Ap. 43).— Tarruck Chunder 
Blmttacharjee v* Diveodro Nath Satiyal, I. L, R., 9 Cal. 831. 

232. If a decree be transferred by assigntnent io writing, or by M.S.0.0. 
Application by transferee operation ot law, from the decree-holder to any 

of decree. Other f^eison, the ttansferee may apply for its 

execution to the Court which passed it ; and, if that Court thinks fit, 
the decree may be executed in the same manner and subject to the 
same conditions as if the application were m ide by such decree-holder : 

Provided as follows : — 

(a) where the decree has been transferred by assignment, notice in 
writing of such application shall be given to the transferor and the 
judgment-debtor, and the decree shall not be executed until the Court 
has heard their objections (if any) t(^ such execution : 

(b) where a decree for moneys against several persons has been 
transferred to one of them, it shall not be executed against the others. 

To ENABLE the heir of a deceased person to apply, under s. 208 of Act VIII. of 
1859, for the execution of a decree held by such person, a certificate under Act 
XXVII. of 1860 is not indispensable. — Karam Ali (Decree-holder), v. Halinia and 
others (Judgment-debtors), I. L. R., 1 All. 686. 

Wherku decree was sent to a Court for execution, and was subsequently trans- 
ferred by assignment, and the transSferree applied for the execution of the decree 
to the (‘'ourt to wliich the decree was sent for execution, held that such application 
should be made, not to such Court, but to the Court which passed the decree. — ICa Hr 
Bakhsh (Decree-holder) v Alahi Bakhsh and another (Judgment-debtors), I. L. B, 

2 All. 283. 

The transferee of a decree applied, while an application by the original holder 
of such decree to execute it was pending, to be allowed to execute it. The Court, 
in accordance with Act X. of 1877, s. 232, directed notice of the transferee’s appli- 
cation to be given to the transferor and the judgment-debtor. The transferee failed 
to pay the court-fee leviable for the issue of such notice, and the Court dismissed 
his application. The transferee subsequently made a second application to be allowed 
to execute the decree. Held that such application could not be rejected, with 
reference to s. 230, on the ground that due diligence had not been used on the 
former application to procure complete satisfaction of the decree, because such 
application had not been granted, and therefore the question whether on the last 
preceding application” due diligence was used to procure such satisfaction did not 
arise. — Sadik Ali Khan v, Muhammad Husain Khan, I. L. R., 2 All. 384. 

233. Every transferee of a decree shall hold the same subject to M S.0.0, 
Transferee to hold sub- the equities (if any) which the judgment-debtor 

jeot to equities enforceable might have enforced against the original de- 
against original holder. Crec-h older. 

234. If a judgment-debtor dies before the decree has been fully M.S. 0.0* 
If judgment-debtor die executed, the holder of the decree may apply 

before execution, applica- to the Court which passed it to execute the 
tion may be made against same against the legal representative of the 
to representative, deceased. 

Such representative shall be liable only to the extent of the pro- 
perty of the deceased which^has come to his hands, and has not been 
duly disposed of ; and for the purpose of ascertaining such liability, the 
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Court execnfcing the decree may, of its own inotiou, or on the applica- 
tion of the (lecrec-holdei, compel the said representative to produce 
such accounts as it thinks fit. ^ 

Whebb <yi application is made and granted under s. 2I0, Act VIII of IfiSo 
and property is att.iche.i wliioli is oLiimod by the heir as his sclfV4o„nLH‘ I , • 

the Court should piooeed under s 203 without requiiing any fresh apidicatfon to' ifs 
mide under that section -Ram Cln.ud Cl.uokeihutty" (Decree! olde f Zdh h 
Naram Ray and another (Heirs of Jud '.ment-debtor), 1 Cal, W Rep m 

« “ brongtit against the holder of an impartible zamindari noon 

a pioinibsoiy note, a decree was p.assed by consent, whereby certain land was directed 
to be sol, in the event ot the debt not being paid in a certain way 
death of the zduiindai execntion-proceethnffs were taken against hi-^ ^nn frv k + * 
a sale.of the said land Held th R the decree could be executed agains? tlie son 
Sivagin Zaimndar ». Timvengada, I. L. R , 7 Mad. 339. * “ ~ 

tr,d ire'arf SI tLlSet -- 

against the father who has not attached the anccstial estate b cS^e^he'Z'Xorihe 
hi her cannot execute the decree against the ancestral propeity as as Ssfn o 
htinKof the repiosenUtives ot the judi/inent-debtor under s 2S4 oF fh! n ? a 
C.M Proce. 1,10 1877.-Zamind,tr of Sicrigni llwlr Avyanga. (I L R 3 Mif 
4w) followed. — Ivcirnatdka Ilrininimnth.i (Petitioner) ADOpjknt iv rr 

niciyya and others (Respondents;, L L R., 5 Mad. 232. ‘ ‘ Hdiiu- 

In A suir by the trustees to remove the defendant fmm +Vio ^ 

certfiin temples, a decnee tor niesne-prolits was passed lo-n'ncst d ^ of 

tiie karuav.m of a Malahai tarwad Held tin " T who was 

of the deceased defen.lanCsIuLsS was not asse ‘of '' 

of his successor liable to satisfy the decree under s 034 ^ Jho (leceasod in the hands 
father in an undivided Hindu familv ! • , • “ fiecoased 

asse.s in their Imnds to latlsfyl not 

Vanna Raja (First Respondent), Appellant in of * ®' 234— Ravi 

another (Second and Third ReapSts), Appet ^ 

Ivonmn and another (Petitioners), Respondents, I L. ^ 5 mS 24! ^ 

A Rioirr of second appeal, where it existed nrior to Aof Y n-p tQi'? 

time. Subsequently the decree-holder di>«oovAVAfF +t the deceased in bis life« 
clai)ned to be the propertv of the certain property which he 

c , ..d h. .ppiii KS. cfitT. r™. 

cute the decree against him Held tlijt tiio n, , f f®'",®'®’ ®n“ *0 fin allowed to exe- 
the tecord.-SyadHX Hussein ^ R • '’"‘'rsT O’® n®n>e on 

3 Cal. Law Re^ 437. (Appellant) u. Bissen Chand Basaarat (Respondent), 

belonging to Tw '4‘cease'd ^Lsb!nd a"d °7®''. P®®se8sion_ of certain property 
widow having died before execution was dismissed with costs. Th^ 

sought to take out execution against the next fiecree-hohler 

husband. Held that the fact that tL w,Aa ^ f ^®®®ased 

Any interest personal to herself hat that cha T recover 

eftort to recover a MrtiorSwhfnd^ judgment-debt in the 

heirs of her late husband had succeeded was snfflr** ^ entirety, the nexi 

liable, nnd would entitle the decree holdar^tn 5?®# ! i,*® "®^® ^l’® whole estate 
representatives” of the late widow’n®^^^^ ® satisfy his decree against “the legal 
. .|£®®^®®sg«usta HWd wiS?^^ X. of 1877. Tn 

• - - or one.. ag®tiq$t her^L decree ie a peHopal 

wa rtf ww. m,,v " “ ' *■ " ■■ * ' ^ 
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As THR entire interest in an impartible zamindAri passes upon the 
father to the sod, there is nothing in the estate itself which can be attached as assets 
of the father under a decree against him, or which can be made available in execu- 
tion of the decree against his son as his representative. Though a son la bound, 
under Hindu law, to pay his father’s just debts from any propeity he may possess, 
yet, when he is made a paity to a decree aa representative of his deceased father 
for tno purpose of executing it, his liability is limited to the amount of^ assets of 
the deceased which may have come to his hands and lias not been duly disposed of. 

An appeal lies from an ex-parfe order directing attachment in execution of a 
decree. — Sangili Virapindia Ohinnathambiar, Zainxndar of Sivagiri (Defendant), 

Appellant, v. Alwar Ayyangar (Plaintiff), Respondent (in No. 389) Thambu 
Chinnammal Jariaki (Plaintiff), Respondent (in No. 390) ; Minatchi Ammal 
(PlaintifE), Respondent (m No. 391) ; Muttusami Pillai (Plaintiff), Respondent (in 
No. 392), I. L. R., 3 Mad. 42. 

235. The application for the execution of a decree shall be in writ- m,S.O.0;. 

Contents of application voiified by the applicant or by some other 

for execution of decree. person proved to the satisfaction of the Court 
to be acquainted with the facts of the case, and shall contain, in a tabu- 
lar form the following particulars (namely) : — 

(a) the number of the suit; 

(b) the names of the parties ; 

(c) the date of the deciee ; 

(d) whether any appeal has been preferred from the decree ; 

(e) whether any and what adjustment of the matter in dispute has 

been made between the parties subsequently to the decree ; 

(/) whether any and what previous ap))lications have been made 
for execution of the decree and with what result ; 

(g) the amount of the debt or compensation with the interest (if 

any) due upon the decree, or other relief granted thereby ; 

(h) the amount of costs (if any) awarded ; 

(i) the name of the person against whom the enforcement of tha 

decree is sought ; and 

(j) the mode in which the assistance of the Court is required* 

whether by the delivery of property specifically decreed, by 
the arrest and imprisonment of the peison named in the 
application, or by the attachment of his propeity, or other- 
wise as the nature of the relief sought may require. 

^ In execution of a decree passed more than twelve years before the date of the 
Civil Procedure Code (Act X. of 1877), certain judgment-creditors applied for the 
attachment and sale of certain specified property belonging to their judgment-debtor, 
previous to the date on which the three years allowed for such execution, under 
s. 230, would have expired Subsequently, after the three years had elapsed, they 
filed a fresh application, praying that certain other property of their judgment-debtor 
might be attached and sold in lieu of that specified in their former application, and 
that the latter might be released. Meld that execution of the decree was barred 
by limitation. Per Prinsep, J.—Under e. 230 of the Civil Procedure Code, it was 
Intended by the Legislature that a decree-holder, seeking to execute a decree passed 
more than twelve years before, should have one opportunity to execute that decree, 
and that, if he fails to satisfy it on that application, any further application becomes 
barred.— Sreenath Grooho v. Yusoof Khan, I. L. R., 7 Cal 556. 

Upon m application under s. 235 of Act X. of 1877 (Civil Procedure Code) for 
the execution of a decree,^ which directed the judgment-debtor forthwith to pull 
down and remove such portion of a wall as had been erected by him upon the wall 
of the decree-holder, the mode in which the assistance of the Court was required to 

be given was stated in ooluninj of such application to be by giving the decree-holder 
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possession of his wall by pnlling down the wall erected thereon. The Ooiirf 
directed an order to issue to the NaHr to remove the judgment-debtor’s wall finm 
the top of the decree-holder’s wall. Be/d that the deeree-holdei’a application conld 
not be granted in that form, and that he should have asked the assistance of the 
Court to be given in the way provided for by s. 260 of Act X. of 1877 by the im 
prisonment of the judgment-debtor or the attachment of his property or both" 
Ne/a albo that the Court was wrong in passing the oider it had, but that it should 
have pointed out to the decree-holder the manner in which he should have asked 
the assistance of the Court to be given and the remedy to which he was entitled • 
and that, upon such amended application being made, the proper course to Dursne 
was to serve a notice on the judgment-debtor directing him to comply wfth the 
order contained m the decree within a time to be fixed by such notice : and that f 
he failed to comply wi'th such order within the time so limited, the Court mi^ht 
then, at the instance or the decree-holder, make an order, either for the -iudo- 
ment-debtor’s imprisonment, or for the attachment of his property, due regard S 
had to the provision of s. 260 m the latter case. Held, furthe^r, that the nl-h Gou?f 
in special appeal, should not vary the order for execution which had been passed in 
IS decree-holder that relief for which he did not ask. -Protap 

8 G (‘^^^o^ient-debtor) v. Peary Chowdhiain (Decree-holder) I. L 


M.S, 


0.0. 236. Whenever an application is made for the attachment of any 

Application for attach. »Tioveable propel tj belonging to the inderment- 
ment of moveable property debtor, but not in his possession the donrAA" 
ventory. holder shall annex to the application an inven- 

. , , propel ty to be attached, containing 

a reasonably accurate descuption of the same. ° 


Oivil^™” If rArtT®orr877wT/- “ • the 

pttr ?o the Thf 

I 230 would have expired Subseauentir/fL^ r!? “«der 

bylim’i'tanon.'' “Par deue^i 1 

intended by the Legislature that a deetee-hclder seel-inl ’ . 

more than twelve ye irs before mnld h ira j nmute a deciee parsed 

and that, if he fails to satisfy it on rhit execute that deciee, 

barred.-Sreenath Gooho ®. Yusoof Khanf I ‘l! becomes 



237. Whenever an application is made for the attachment of any 
Further particulars wlien immoveable property belonginsr to the indi/- 

application is for attach- noient-dt btnr it shall pontnin ^ 4.1. .r 

Jnent of immoveable pro- .crintion of tbl contain at the foot a de- 

perty. ^ scnption of the piop.'rty sufficient to identify 


CourftocomL\?lL^Xt«en?JfMmlJ“b,- the 

held to be a proceeding tf^eep in Se ?he “‘e sale of 

1. li. B , 2 Mad. 213. ^ ^he decree.— Nukanna v. Ramasanji, 


W fWe^ twelve year? before the date of the 

i.se « 18"p. certain ludgnnent-creditors applied for the 

. f property beto^ipg to their iad|Ct-deU7 
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previous to the date on which the three years allowed for such execution, under 
s. 230, would have expired. Subsequently’', after the three years had elapsed, mey 
filed a fresh application, prayinj? that certain other pioperty of their yud^ment-clebror 
might be attached and sold in lien of that specified in their former application, ana 
that the latter might he released. Held tint < xe nfcion of the decree was barred 
by limitation. Pei Pnns< p, J — Under s 230 of the Civil Procedure Code, it was 
intended by the Legislatuie that a decree-holder, seeking to execute a decree passed 
more tlian twelve years before, should have one opportunity to execute that decree, 
and that, if he fails to satisfy it on that application, any further application becomes 
barred — Sreenath Gooho v Yusoof Khan I. L. R., 7 Cal. 556. 

Application was made for the attachment in execution of a decree of a muafi 
holding belonging to the judgment-debtor. The numbers and areas given in such 
application as the numbers and areas of the lands comprised in such holding were the 
numbers and areas of certain levenue-paying lands, and were not the numbers and 
areas of any lands held as muafi by the judgment-debtor. The order of attachment 
described the property as desciibid in the application for attachment. The judg- 
ment-debtor having alienated by sale a muafi holding belonging to him, the decree- 
holders sued to liave sucu alienation set aside as void under the provisions of s. 276 
of Act X. of 1877. Held that, hiving regard to the description given in the appli- 
cation for attachment and the order of attachment, it could not be said that the mauft 
holding alienated by the judgment-debtor was under attachment at the time of the 
alienation, and its alienation was therefore not void under s. 276 of Act X. of 1877. 
Held also that the mater il misdescription of the property in this case in the order 
of attachment protected the alienees, who were hond-fide purchasers, from having the 
alienation set aside as void midei s. 276, as the attachment could not, under the cir- 
cumstances, be held to have been duly intimated and made known’’ as required by 
that section. — Gumani (Plaintiff) t?. Hardwar Pandey and others (Defendants), 
L L. R , 3 All. 698. 

238. If the property be land registered in the Collector's office, the 
When application must application for attachment shall be accompani- 
be aocompamed by extract ed by an authenticated extract from the regis- 
from Collector’s register. office, Specifying the persons regis- 

tered as proprietors of, oi as possessing any transferable interest in, the 
land or its revenue, or as liable to pay revenue, for such land, and the 
shares of the registered pioprietors. 

G, — Of staying ExecuUon, 


239. The Court to which a decree has been sent for execution M.g.0.0, 
When Court may stay Under this chapter shall, upon sufficient cause 
execution. ^ being shewn, sta' the execution of such deciee 

for a reasonable time, to en.^ble the judgment-debtor to apply co the 
Court bv wnich the decree a "is made, oi to any Court having appellate 
jurisdiction in respect of the decree or the execution thereof, for an 
order to stay the execution, or for any other order relating to the decree 
or execution which might have been made by such Court of first in- 
stance or App liate Court if execution had been issued thereby, or if 
application for execution had been made thereto; 

and in case the property or person of the judgment-debtor has 
been seizea under an execution, the Court which issued the execution 
may order the restitution or discharge of such property or person pend- 
ing the result of the application for such order. 


It IS not open to the Court to refuse to execute a decree against which no 
and the time for appealing agaiubt which has expired.— 
Ishan Chunder Boy v. Ashanooliah Khan, L L. R., 10 Cal. 817. 
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Whibe a decree passed by a Court governed by the Code of Civil Procedure is 
sent for execution to another Com t in British territory likewise governed by tha 
Code, It IS not open to the latter to refuse to execute it on the ground that the former 
had no jurisdiction. In case of doubt, the Court where execution is souo-ht mav 
adjourn the execution-proceedings in ordei to enable the paity interested tolnake in 
application to the Court passing tlie decree, and thenoe, if necessary, to the hio-her 
Courts of the same province m their turn.—Chogaldl v. Trueman, I. L. B., 7 B”om. 

^ a decree for execution to a Court situ. 

^ beyond the jurisdiction of the Court executing tbe de- 

correctness or propriety of the order under which the decree 
was sent to such Court for execution. Where, in the opinion of the Court, sufifioient 
thl omitt against the execution of a decree transferred for execution* 

the Ooiirt executing the decree should follow the procedure prescribed bv s 239 of 

SbeelV^B (Decree-holder) ^Malmana 

Blhee and others (Judgment-debtors), I. L R., 6 Cal. 736. luaymana 


M.S.0.0. 


240. Before passing an order under section 2S9 to stay execution, 
Power to require seenrity Or for the restitution of property or the dis* 

B^o” JudSSeTof *1?® jodgment-debtor, the Court may 

. ; require such security from, or impose such con- 

ditions upon, the judgment-debtor as it thinks fit. 


M.s.ao. 


M.S.0.0. 


241. No discharge under section 239 of the property or person of 
Liability of judgment- O' jodgment-debtor shall prevent it or him from 

ret^kL retaken in execution of the decree sent 

for execution. 

242. Any order of the Court by which the decree was passed, or 

Order of Court which Court of Appeal as aforesaid, in relation 

passed decree or of Appel- to the execution of such decree, shall be biud- 

nponcruH4Vedto"'“^ Court to which the decree was 

sent for execution. 

243. If a suit be pending in any Court against the holder of a 
Stay of execution pending decree of such Court, on the part of the 

rndoS:nt.“°’"^^ ZT the decree was passed, 

on thp tlAoroo -+1, ('^ think ht) stay execution 

+V.A * 4®®'^®®’. absolutely or on such terms as it thinks fit, until 

the pending suit has been decided. 


cntiot fteZter aSd for ? I f property of his udgment-debtor in exe- 
brSt bv him aSt th • n ^ execution until the decision of a pending suit 
comfun ng the a Sme^ the application. 

The decrfe-hoMer e^eoution-oase off the file 


B,- 


M.S.0,0. 


-Questions for OouH executing Decree. 



244 The following questions shall be determined by order of the 

^“y mesne-profits or interest 
i^dwephas made payable in respect of the subject-matter of 
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a suit, between the date of its institation and the execution of the 
decree, or tlffe expiration of tlnee years from the date of the decree ; ^ 
(c) any other questions arising between the parties to the suit in. 
which the decree was passed, or their representatives, and relating to 
the execurion, discharge, or satisfaction of the decree. 

Nothing in this section shall be deemed to bar a separate suit for 
mesne-profits accruing between the institution of the first suit and the 
execution of the decree therein, where such profits are not dealt with 
by such decree. 

An order refusing an application to execute a decree is not an adjudication 
within the rule of res judioata . — ’Hurrosoondary Dassee v. Juggobundhoo Dutt, 
I. L. E., 6 Cal. 203. 

An order directing an account is not an order in the nature of a final decree, 
and is unappealable ; such an order merely directs certain proceedings to be taken, 
in order that a final decree may thereafter be made. — Sreenath Eoy v. Radhanath 
Mookerjee, I. L. R , 9 Cal. 773. 

A SUIT for the recovery of money paid to a judgment- creditor out of Court in 
satisfaction of a decree, but not certified, is barred by s. 244 (c) of Act X. of 1877 
and by the last paragraph of s. 258 as amended by Act XJ I. of 1879 — P^itankar 
(Plaintiff) v. Devji (Defendant), I. L. R., 6 Bom. 146. 

Where an order, requiring the decree-holder to give security within three days’ 
is made under s. 646 by the Judge of the Court in which the decree was passed, 
and in which the execution is pending, such order is appeahible as a decree under 
the provisions of s. 2, and s. 244, cl. c. — Luchmeeput Singh v, Sitanath Doss, 
I. L. R., 8 Cal. 477. 

There is no appeal against an order made under Act X. of 1877, s. 244, deter- 
mining questions between the parties to a suit as to the amount of raesne-profits 
recovered by the plaintiff subsequently to the decree, and as to the amount payable 
on account of the costs of execution of that decree. — Dalpatbhai Bhagubhai -y. 
Amaisang Khema Bhai, I. L R., 2 Bom. 553. See also 1. L R., 5 Cal. 50. 

The words, the following questions shall be determined by order of the Court 
executing the decree,’' oc s. 244 of the Code of Civil Procedure, must be interpreted 
to mean the Court executing the decree at the time when the application is made, 
and that the}^' do not include the Court which has executed the decree, anrl has, 
therefore, become officio , — Fakaruddin Mahomed Ahsan v. Official Trustee of 
Bengal, I. L. R., 10 Cal. 538. 

Moneys realized as due under a decree, if unduly realized, are recoverable by 
application to the Court executing the decree, and not by separate suit The opinion 
of Stuart, O.J., in the Agra Savings’ Bank v. Sri Ram Mlttor (I. L. R., 1 All. 388) 
differed from. liaramohini Chaudharainy. Dhonmani Ohiudharain (1 B. L. R., A. C., 
139) and Ekauri Singh v. Baij Nath Chattapadbya (4 B. L. R., A. C., Ill) distin- 
guished.— Partab Singh (Decree-holder) v. Beni Ram (Judgmont-debtor), I. L. R.. 
2 AIL 61. ' 

In a suit to recover possession of land, the defendants resisted execution on the 
ground that they were cultivators, and that the decree only authorised the plaintiff 
to recover possession as proprietor. The objection was overruled, and the defend- 
ants were ejected. They then sued to set aside the order made in the execution- 
proceedings and to recover possession. Held that the suit was barred under s. 244, 
cl. c, of the Civil Procedure Code. — Najhan y, Mahomed Taki Khan alias Peer 
Biix Khan, I. L. R., 9 Cal- 872. 

A judoment-debtor who claims to have a sale of his land set aside on the 
ground of fraud committed by the judgment-creditor, who procured a sale without 
advertisement, and^ purchased the property without leave of the Court, is debirred 
fiom bringing a suit to set aside the sale, inasmuch as the question is one arising 
between the parties to the suit, and relates to the execution of the decree witlfm the 
meaning of s. 244.— Viraraghava Ayyangar (Defendant), Appellant, o. Vsnfcata- 
chaiyar (Plaintiff), Respondent, I. L. B., 5 Mad. 217. 
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A JITPGMENT-DEBTOK sned the decree-holder for recoverv of oo= • 
certain land which had been sold in execution of tl.o ^ j f Poaseasjon of 

Code—Janki Singh ». Ablafch Singh. I. L R , 6 111 S93. ° ^™“®dure 

debtor in aatiafactioii of the decree! fTifed^o^^cIrtlfy^’s^rtkfaSio/^ th^ .ipdgment- 
the Court m accordance with the provisions of a 238 of tho i? a ^ the decree to 
dure 1877. and executed the decrWneverthelese In ! » f f 

“i'*''" ’■ I “ t 5 

in nnonnilon 0 “i|» Je* ST"' 

finn objected to the attachment on the Sound” th^t anol! ^ partners in the 
perty ot the iiim. but was ids piivaL prooertv tL Pol P'-O" 

whtieupon sucli partnei appealed from tlfe ^ dissnllowed the objection, 

that such ordei was not Ce Idei . ^ objection. 

and was therefore not appealable Ahdnl bot under s. 281 

4A1I. )90. Abdul Rahman Muhammad Yar, I. £.1,* 


joinif, * o'.T.n "" ■’r tP'" 

original decree-holder alone the Goiirf- whi’ln ^ ®'^|^®OQoent application made by the 
the proceeds arising from ^ch Lee LtSiif^onh^^ 

ho dera jointly JleM that the q.iestLn in di!onL t ^ co-deoree- 

holdera, and not between parties to\e sn?t I?- hh ^ ^ between co-deoree- 

liy Aft X. of 1877 s ‘71J »Vi- ! . ''epresentatives, as contemi.bitorl 

V. Rndlia Romon, I.’ L. R .,’5 Cal 692^^®” order.-Gyamonee 


" oftbjSn.fnaSw*^ an orJer'^mdetn’d a. decree is an 

Hient of the debtor’s prouertv The 1 .ft. i ^ course of a suit for attach- 
theCode of Civil ProcL^uL^' It folio " ^PP^^W-'le under s. 688, cl. r, of 

" decree is (according to th! rim t “ ^®L"?““?tment and sak in 



execution of a decree is (aocordini°to thi ^ and sale in 

nature with appealable or&adf in tfe coL"s?oT"‘ ?* 

able under that section Polokdhnri p • ^ therefore is appeal- 

Persad Singh (Decree holdet) S.R“^^^ (Judgment-debtors) .. & 

Act’ 187?ra fimir‘‘dMreSLit&"^^ • «'entioned 

stons of the 1-nver Courts tTiL not Jt^^^^ ‘‘“d Lversed the deck 

the suit in which tlie decree was mX tte [“ofirt of ' fi •* *'*® ®«bject-matter of 

\ order was appeallblo tVw! 

Shukul (Appellant) «. Rnp Kuar (Reel,ondent)fl!' “T, 3 

District Munsif inade^an^Lde^refusinirL f-^^''®i°* execution of decree, and the 
« a regular suit, and Lverned bv tL®"®n““°“’ ‘?-® Pa®aed not 

the Muusifs order 


dndge on appeal ’revPr8Sith™Munsif’s^Ld!f”'^”“f and^the Subordinate 

Wd by the High Court tharafAL x^^ the three years’ limitation, 
th.^ml'l n!!™. “"d!'? under s. 244 should bffiuai 


v/»»urc mat. as Apt x jeara ifUJiLaiiou, 

fh orders under s. 244 should bp fin«i Provided that orders passed 

dtrio'^l 0°"rt could not interfere undei L fiff ’ 'll nnuond appeal lay, and that 

iSd fof:” •pp“i-s.,,.p„k„ 

a deorAp~bniA«« i . 
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to possession) that satisfaction of the decree not having been enter^ up, si’ch 
objection could not be dealt with under s. 244 of the Civil Procedure Code. Held 
also that s. 258 of the Civil Procedure Code deals with the adjustment of any 
and not merely with the adjustment of a raoney-deci’ce. — Baba Mohamed v. Webb, 
I. L. R., 6 Cal 786. 

Where a pUintiff, in bringing a suit for possession and for mesne-profits, 
approximately estim ites the amount of such mesne-profils at a certain surn, and 
obtains a decree which leaves the amount due as mesne-profits to be ascertained in 
execution, he is not bound down to the amount claimed in his plaint, but if more is 
found due to him, he is entitled, on payment of further court-fees, to recover the 
larger amount so found due. Baboojan Jha v Byjnath Dutt Jha (I. L. R , 6 OaL 
474) distinguished. A Court, in execution-proceedings, cannot look behind the 
decree when the decree does not limit the amount of wasilat to be awarded.-— 
Jadoomony Dabee v. Hafez Mahomed Ali Khan, I. L R., 8 Gal 295. 

By A decree in an administration-suit, A was appointed Receiver ** to manage 
the estate.” A died, and by a subsequent order B was appointed Receiver. One of 
the defendants in the suit applied to have B removed from the office of Receiver on 
the ground of his alleged mismanagement of the estate. The application was refused. 
Jfelc^ that the order of refusal was appealable, whether the former Code or the 
present Code of Civil Procedure was deemed to be applicable, being an order made 
in respect of a question arising between the parties to a suit relating to the execution 
of the decree. — Mitliibai (Plaintifi) Lirniji Nowroji Banaji and others (Defend- 
ants) ; Harrivullablidas Calliandas (Original Defendant), Appellant, v. Ardasar 
Framji Moos (Receiver and Respondent), 1. L R , 5 Bom. 45. 

A DECREE enforcing a first mortgage of certain property not being satisfied, 
the property was sold in execution of a deci'ee of a later date enforcing a second 
mortgage of the property. Per Stuart, C.J. — That the decree enforcing the first 
mortgage could not be executed against the property, but the bolder of such 
decree was bound to bring a fresh suit against the purchaser of the property to 
enforce his decree. Per Straight, Brodhurst, and Tyrrell, JJ.—That a fresh suit 
was the most convenient and expeditious remedy. Per Oldfield, J. — That the 
purchaser not being the “ representative’’ of the judgment-debtor within the 
meaning of s. 244 (c) of the Civil Procedure Code, the holder of such decree must 
bring a fresh suit to enforce it. —Jagat Narain v, Jag Rup, I. L. R., 5 All. 462. 

The power given by s. 329 of the Civil ProUdure Code to make such order as 
tlie Coiiit shall see fit must be construed with regard to the circumstances in respect 
of which the power is to be exercised. An order under s. 329 should be the result 
of the fact that the defendant in the suit, who is precluded by the decree from dis- 
puting plaintifi’.s right, unjustly instigates a third party, who has no real interest in 
the propert^^ to prevent the plaintiff from getting the benefit of his execution, A 
Court has no power under this section to determine, as between the judgment-cre- 
ditor and a third party obstructing the execution of the decree, important questions 
on the merits which are wholly unconnected with, and cannot be affected by, the 
fact that the obstruction is made at the instigation of the defendant.— G-ovinda Kair 
(Petitioner) v. Kesava (Counter- Petitioner), I. L. R., 3 Mad. 84. 

Where the plaintiff in a suit prays that a person may be substituted on the 
record as the heir of a defendant who has died, the Judge should raise an issue as to 
whether the person sougM to be substituted is the heir 'of the deceased defendant. 
In 1872, A brought a suit on a mortgage against the mortgagor, a Hindu widow, who 
died pending the suit. A then applied that the suit should be revived against B as 
the representative of the defendant. B denied that he was such representative but 
the Judge refused to go into the question, made B a party, and gave A a decree for 
the sale of the mortgaged property. B subsequently brought a suit to hax^e it de- 
clared, inter the mortgage and decree only covered the widow’s life-interest. 

Eeld that the suit was not barred either as res judicata, or under the provisions of 
a. 244 of tim Code of Civil Procedure. — Kanai Lall Khan v, Sasbi Bhusan Biswas, 
I. Ii. R., 6 Gal, 777. ^ 

An order under s. 243 of the Civil Procedure Code staying execution of a mort- 
g$ge decree obtained against the representatives in title of the mortgagor, on the 
ground that, owing to disputes among such representatives as to their respective 
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Bhares in the property left by tlie mortgagor, an administration-suit had been insti- 
tuted and was pending, comes within cl o of s* 244, inasmuch as the question 
raised thereby is a question arising between the parties to the suit in wliich the 
decree was passed and relating to ti)e execution of the decree, and is therefore ap- 
pealable. Where such an order was made, it was keld^ on appeal, that it was illegal^ 
in so much that it prevented a secured creditor from availing himself of the benefit 
of his secniity by realizing the property specifically hypothecated by the mortgage.— 
Krishna Mohinee Dossee (Appellant) v, Bbyama Charan Nag and others (Kespond- ^ 
ents), 9 Cal. Law Rep. 344. 

A SUIT for money having been brought against the holder of an impartible 
zamlndari, a decree was passed in 1867 by consent to the effect that the zamindar 
undertook to pay a certain sum by yearly instalments and hypothecated certain land 
as security. A memoraudmn ot this decree was registered under s. 42 of Act XX.. 
of 1866. The Inst instalment fell due in February, 1870. The decree was kept 
alive against the zamindar up to his death in 1873. Upon the death of the zamindar, 
proceedings in execution were taken against kis son, who succeeded to the zamin- 
dari, but were set aside on appeal. In January, 1882, a suit was brought against 
the son to recover the amount of the last instalment due bis father under the 
decree of 1867. Held that the suit was neither barred by the provisions of s. 244 
of the Code of Civil Piocedure, nor by limitation. — Arunachala v. Zamindar of 
Sivagiri, I. L. R., 7 Mad. 328. 


In 1875 a decree was passed against N as representative of L, who died pending 
the suit, declaring N liable to the extent of the assets of L which might have come to 
the hands of N. In 1879 the decree-holder applied for execution of the decree, and^ 
without proof that any of the assets of L had come to the hands of N, obtained an 
order, and attached lands belonging to N. N objected to the attachment, but the- 
Munsif, without investigation, rejected his claim, and directed N to bring a regular 
suit. The land was sold and purchased by A B. N, after an abortive attempt to 
obtain a review of the MunsiUs order from his successor, brought a suit in 1880 
against the decree holder and A B to recover the land. Held that as N was a party 
to the former suit within the meaning o-f s 244 of the Civil Procedure Code, 1877,. 
the suit would not lie. — Anindadhi Ammyar and another (Defendants), Appellants, 
V. Natesba Ayyar (Plaintiff), Respondent, I. L. R., 6 Mad. 391. 


On appeal from an order allowing an application by the legal representative* 
of a deceased decree-holder for execution, the Appellate Court, holding that the 
applicant must obtain a certificate under Act XXVIL of 1860 before he could take 
out execution of the decree, made an order directing that execution of the decree 
should be stayed uutil the applicant bad obtained such certificate. Held that such 
order fell under s. 244 of the Civil Procedure Code, and was therefore appealable. 
Also, following the principle enunciated in Laohmin v Ganga Prasad (1. L. R,, 
4 All. 485), that the possession of a certificate under Aot XXVIL of 1860 was not 
an imperative condition precedent to the institution ” of execution-proceedings 
by the representative of a deceased decree-holder ; but that, where the judgment- 
debtor objects to the title of the person claiming to execute the decree, the Court 
should consider whether the objection is vexatiously raised or is a bond kde one.-^ 
Hoti Lai V. Plardeo, L L. R., 5 All. 212. 



A SUIT will not He upon a decree the execution of which is barred by the pro*» 
visions of the Limitation Act. A suit may be brought in the High Court of Bom- 
bay upon a judgment obtained in the Court of Small Causes of Bombay. The 
execution of the decrees in such suits is rigorously confined to immoveable estates.^ 
The ground of the interference of the High Court in such cases is that, practically, 
the judgment-creditor could not recover his debt except by process against the 
immoveable estate of the debtor. In such cases the plaint must contain an aver-* 
ment, and the plaintiff must establish to the satisfaction of the High Court, that 
there is not any BUjOdcient moveable property of the defendant against which tho 
decree of the Court of Small Causes can be fully executed, and that he has immove*' 
situated within the original jurisdiction of the High Court against 
can be had, MoonsM Golam ArabtJ. Gurreem Bux Shaikji (L L, R-., 
a.kirapa (Plaintiff) Pandurangapa (Defendant), I, U R.| 

*,f4i ^ ^ , * * 
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M, WHO held a decree against S for possession of certain iramoveable property 
and costs, assigned such decree to S by way of sale, agreeing to deliver the same to 
him on payment of the bahirioe of the purchase-money. He subsequently appiiea 
for execution of the decree against S, claiming the costs which it awarded. S there- 
upon paid tiie amount of such costs into Court, and, having obtained stay of execu- 
tion, sued M for such decree, claiming by virtue of such assignment. 

(joint held that the suit was barred the provisions of s 244 of Act X. of 1877, 
and also, treating such assignment as an uncertified adjustment of such decree, that 
it wa.s barred by the teririb of the last paragraph of s. 258 of that Act. Held that 
the suit was not barred by anything in either of those sections. The woids ‘^any 
Court” in the last paragraph of s, 258 refer to proceedings in execution and to the 
Court or Courts executing a decree.— Sita Ram and another (Plaintiif) v, Mahipal 
and another (Defendants), I. L. R., 3 All. 533. 

S, ALLEGING that a money-decree against him held by G had been adjusted out 
of Court by a payment in cash and the delivery of certain property, and that M had,, 
notwithstanding such adjustment, applied for execution of such decree, and recover- 
ed the amount thereof, as the Court executing such decree had refused to determine 
whether it had been satisfied on the ground that such adjustment had not been cer- 
tified, sued M for thy money which he had paid him out of Court. Held that the 
suit was not barred by the provisions of s. 244 of Act X. of 1877 or of s 258 of 
that Act. The last paragraph of s. 258 means that the Court executing the decree 
shall not recognize an uncertified payment or adjustment out of Court. It does not 
prohibit a suit for money paid to a decree-holder out of Court, and the payment of 
which, not being certified, could not be recognized, and which the decree-holder had 
not returned, but had misappropriated by taking out execution of the decree a second 
time, and securing the amount in full through the Court. — Shadi and another 
(Plaintiffs) v. Ganga Sabai (Defendant), I. L. R., 3 All. 538. 

S MORTGAGED foiir parcels of land to M. ]\I obtained a decree against S direct- 
ing the sale of the lands mortgaged. 8 died, and K was brought in as his represen- 
tative under s. 234 ot the Code of Civil Procedure. M applied for execution against 
the lands mortgaged as assets of 8. K objected to the sale of three parcels, on the 
ground that one parcel belonged to himself (K), and two to the family to which S 
belonged, and of which K was the manager. The District Munsif investigated these 
questions under s. 244 of the Code of Civil Procedure, and directed that execution 
should proceed against all four parcels. The District Court on appeal reversed the 
order of the Munsif on the ground that he had no power to decide these questions 
under s. 244, and that the proper course was for M to attach the propertied and for 
K to make a claim. This course was adopted, and K’s claim was rejected, and the 
four parcels were sold and bought by V. K thereupon brought a suit against M and 
Y to cancel the sales to V. Held that, by virtue of s 244 of the Code of Civil 
Procedure, the suit would not lie.— Kuriyali v. Mayan, I. L. R., 7 Mad. 255. 

A JUDGMENT-DEBTOR, alleging that his right as occopanev-tenant of certain 
land had been sold in execution of the decree, sued the decree-h-dder and the 
auction-purchaser to set aside the sale as illegal under s. 9 of the N.-W P. Rent 
Act. The Court of first instance decreed the claim, and ordered the defeodant- 
decree-holder to refund the purchase-money. Held that, as between the defendant- 
decree-holder and the plaintiff, the question at issue was one arising between the 
parties to tlie suit in which the decree was passed and relating to the execution, 
discharge, or satisfaction of the decree, and was therefore, under s. 244 of the Civil 
Procedure Code, to be determined by the Court executing the decree, and not by 
separate suit. Janki Singh Ablakh Singh (L L. R., 6 All 393) followed. Held 
also that, apart from this consideration, it was beyond the lower Court’s powers to 
make an order directing the decree-holder to refund the purchase-money, that being 
a matter between two co-defendants which was not raised, and could not be decided, 
m the present suit.— Ram Gopal v. Khiali Ram, I. L. E., 6 All. 448. 

^ Subordinate Judge admitted a plaint in formd pauperis^ but, holding that 
he had no jurisdiction to try the suit, returned the plaint to the plaintiff for its pre- 
sentation in the proper Court, and ordered each party to pay his own costs. After 
the presentation of the plaint in another Court, and before the termination of the 
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suit, the Collector applied to the Subordinate Judge for execution of the order n« 
to costs, by seeking to r« cover the amount of the stamp-dutj’ fiom the Dlaintiff 
The Subordinate Judge refused to execute the order, on the ground that the Luner 
suit was still pending in another Court. His order was affiimed bv the Distriof 

appeal to the High Court, held that the. e w.is no 
Pndt second appeal under s. 244, cl. c, of the Civil Prootdure 

Code (Act X. of 18/7), against the order of the Subordinate Judge refusing exe- 
el. 11’® e^'le-C a® to costs, inasmuch as the question was not between the paities 
to the suit HeW further that, under s. 412 of Act X. of 1877, the Subordinate 
to make the order for payment of coiirt-ftes by the phiint- 
onn„iT accordingly, in the exercise of their e.vtraordiimry ■jiirisdK'tion 

annulled the Subordinate Judge s order about costs, and all the subsequent proceed- 

flug mt "ml^fo? f 7“r-able property, and obtained a decfe’e^dated 

^ posscssion of the -^ame. In the course of the litigation which 
ended in that decree, Z piirch.isod certain immoveable propeity fi-om B, N, A and 

ot August, 1876. He thereupon sued the holders of that decree for possession of 
the same, allepng that his vendors had inherited the same from D, that it was not 
affected by that decree, and that he h.ul been improperly dispossessed of it ?n 
execution of that decree. Held by tlie Couit th.at; the plaintiff Tot beinV tl e 
repiasentative of .any of the parties to the suit in which that decree was parsed 
in the sense of s. 244 of the Civil Procedure Code, but being, if his allegations 
/I P'”'®!’®®®’' certain of the judgment-debtore of property not 

P^rta^h diH'iee, tlie suit was not barred by the piovisions of that Lctfon — 

fitnart f h' /i' ^ ®11 'I'eticgidshed. Observations hv 

?*A'n*’oaQ^’’ ®'ll”® I'idgment in The Agra Savings’ Bank v. Sri Ram Mitter fl L R^ 
l An.388) and onthe p„!gnientof the Full BeSch in Partab Singh rkeni ^ 

l'h E-fs A11^94. *® tl’®* ji>(lgment.-Zauki Lai uf Jawaliir Si^h, 

Ssf r P-" S^^ieXd StTagl!^: 

ini 11 jndgment-debtors applied to have the sale stived on tl e 

u..?£ zi'i— 

Srties to the sn t n wh-’l' rl T ®PP®“ 1 ’’W®. « question arising betsveen the 

Fhnf I 1 ^ 1 ‘ decree was passed, and relating to the execution of 

that decree, and as such coming within the provision of cl c s 24.4 Lt Y nf Q 77 

Dossee u. Bama Churn Nag Chowi^®^ l^K .^7 g““’®‘>-ation-suit.-Kristomohiny 

eame ?nto th'e ptsei.'on i^Sipiosono Ghi?" .P-guuaEliimpore 
^eeution against the Dionei-tvftf^Tthn^ f Bufnes&ur obtained an order for 

SighOwtfnroceeded^ln^^nfA r having transferred his decree to the 

ha'^eihe share of Klwlut in 




' and nr7„i.,~ 7 "■‘-‘I'lvoouu to nave tne spare of Kbe ut m 
, «tw praying a decree calling upon Kaliprosono to pay" the 
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amount of the value of the share of Alumpore in satiafactioa of Eiitnessui s decree. 
Meld that the suit could not be niaiiitained ao far as it attempted to make the decree 
a charj^e against Alumpore Questions as to part-satisfaction of a decree oannot^ 
according to cL c, s. 244 of Act X. of 1877, be rni‘'ed in a separate suit That 
section alludes to paities to the decree or their representatives ,* but it is noton that 
account open to a plaintiil lo cv.ide Uje section by adding an imuecossary party to the 
suit Held on appeal that me suit was rightly dismissed ; that, ns far as Rutnessur 
was concerned, it had already been decided that Rutnessur was entitled, if he so chose, 
to execute his decree against the Calcutta property ; and that, therefore, that question 
was res judicata \ and that, as legirds the pliintilf’s claim, that the patni given by 
Kaliprosono to Hurry Ohnni ^houid bo tieated as part-payment to Rutnessur, such a 
qiiestio i could only bo deoiilcil in execution-proceedings Tiiat the mere existence of 
the agieeinent between Kaiipiosono, Rutnessur, and Hurry Churn, did not entitle the 
plaintiff to join them as co-defendants in the suit. That, as far as Kaliprosono was 
concerned, the suit brought against him could only be treated as a suit to establish a 
charge or lien on laud out of Calcutta, and therefore tl\e Court had no jurisdiction 
to try it. — Kiisto Mohinec Dossee and otheis v. Kaliprosono Ghose and others, 
I. L. R., 8 Cal 402 

On an application for execution for the full amount due under a decree by some 
of sev^eral joint deciee-holders, the judgment-debtor objected to execution being 
granted for the full amount of the decree on the ground that ho had already paid 
a laige poition of the money due under the deciee to B, one of the joint decree- 
holders. The payment was made out of Court, but B, who claimed to he entitled to 
a 12^ annas share in the decree', certified the payment in the manner prescribed by 
8. 268 of the Civil Proccduie Code (Act XIV. of 1882), and represented that his 
claim had been satisfied in tull. The other joint decree-holders denied B’s right to 
the 32J annas share claimed by him. and refn>>ed lo recognise the payment stiid to 
have been made to him. The lower Court disallowe<l the ol)jc*ction, and granted exe- 
cution for the full amount of the decree. Held that, regard being had to the provi- 
sions oi the General Clauses’ A(‘t (I. of 1868), the word “decree holder’' in s. 258 of 
Act XIV. of 1882 should be read in the ulural. and looking at the provisions of 8.231 
of the later Act, the Cum t ought not to recognise payments made out of Court, 
unless made and certified for the benefit of all the joint dt'crce holdeis of any poi- 
tion of the decree in excess ol that to \vh«ch the decree-holder so paid is undisputeilly’^ 
entitle!. iieZi/ also that a judgment-debtor is entitled to credit for any sum paid 
hondfide to one of several joint decree-holders, and duly certified to the t’ourt by the 
lattei, and that the other uuut dvcree-holdeis cannot execute the dciTee for more ttian 
their o\v n share, ll^id lisitlier that in tins case the lowoi CouiL was wioug in 
wholly ignoring the pamuont ceiiified by ilie decieo-holdei B, ami thil it should 
have (k ti 1 iinued,y/es/, whether the pa} ufiii lo l3 was a fraud on the other joint 
deciec holders ; and, secondhj^ whit amount the latter weic entitled to have out of 
the wdiole deciee, the laitei being tlie main question hetw* ( n the ipplmants for exe- 
cution and tlie judgment-debtor, and as such cleaily vvidiin the scope of s. 24l<of 
the Civil Proee lure {'odie Ranee Nvna Kooer v Dooleo Ohund (22 W R. 77); Rro- 
jeswan Cliowdhi anee u. Tripoora Soondeiee Debi (3 0. L. R. 513) ; ami Mahima 
Chandra Roy -u. Pyaii Mohan Cbowdhiy (2 B L. R,, Ap , 43). — Ta i ruck Ch and w 
Bbuttacluirjee ??. Divendro Nath Banyal, 9 Cal. 831. 


— Of the Mode of executing Decrees* 

245. The Court, on receivings an application for the execution of a 
Procedure on roceiviug tiecree, shall ascertain whetlier such of tlie re- 
quiiemeots of sections 235, 236, 237, and 238 
eoiee. applicable to the case, have beBO 

compiled with ; and if they have not been complied with,'' the Ooint may 
reject the application, or mav allow it to be amended then and there, or 

Court If the application be not so amended, 

It shall be rejected. 

^ ;^very ainendinent made under this section shall be attest J by the 
signature of the Judge. 
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When the application is atlmitted, the Court shall enter in the 
Procedure on admitting' re^istei of the suit a note of the application 
application. and the date on which it was made, and shall 

order execution of the decree according to the nature of the appli- 
cation : 

Provided that, in the case of a decree for money, the value of the 
property attached shall, as nearly as may be, correspond with the 
amount for which the decree has been made. 

On the 9th of April, 1880, A applied for execution of a decree, which he had 
obtained against B. On the 20th of April, 1880, the Judge of the Court, under the 
provisions of s. 245 of the Code of Civil Procedure, ordered the application to be 
amended within seven days. This order was disobeyed, but no order rejecting the 
application was asked for or passed. On the 11th of May, 1880, the applicant prayed 
leave to make the amendment, which prayer was granted. Held that the order of 
the 11th of May, 1880, granting leave to amend, w^as not ultra vires of the Judge, 
under the provisions of s. 245 of the Code of Civil Piocedare. — Kaminy Mohun 
Somoddar v, Gopal and another, I. L. R., 8 Cal. 479. 

H.S.C.O. 246. If cross-decrees between the same parties for the payment of 

money be produced to the Court, execution shall 
Oross-decrees. taken out only by the party who holds a 

decree for the larger sum, and for so much only as remains after de- 
ducting the smaller sum, and satisfaction for the smallei sum shall be 
entered on the decree for the larger sum as well as satisfaction on the 
decree for the smaller sum. 

If the two sums be equal, satisfaction shall be entered upon both 
decrees. 


j Explanation J. — The decrees contemplated by this section are 

I ^ I decrees capable of execution at the same time and by the same Court. j 

j 1 ^ Explanation II . — This section applies where either party is an i 

{ assignee of one of the decrees, and as well in respect of judgment-debts 

due by the original assignor as in respect of judgment-debts due by tlie ^ 
j assignee himself. 

^ Explanation III . — This section does not apply, unless 

* the decree-holder in one of the suits in which the decrees have 

been made is the judgment-debtor in the other, and each party tills the 
same character in both suits ; and f 

the sums due under the decrees are definite. 

Illustrations. - 



(a.) A holds a decree against B for Rs. 1,000. B holds a decree against A for 
the payment cf Rs. 1,000 in case A fails to deliver certain goods at a future day. 
B cannot treat his decree as a cross-decree under this section. 

(&.) A and B, co- plaintiffs, obtain a decree for Rs. 1,000 against C, and 0 obtains 
a decree for Rs. 1,000 against B. G cannot treat his decree as a cross-decree under 
this section. 

(c.) A obtains a decree against B for Rs. 1,000. C, who is a trustee for B, 
obtains a decree on behalf of B against A for Rs, 1,000. B cannot treat C’s decree 
as a cross-decree under this section. 


DEBTOR may set-off against the amount of the decree against hiih 
Ijcre© wMok he has obtained against the decree-holder and other 
Gnho v. Din Doyal 0aho, I, h. B., 9 W 479. ^ 



EXECUTION OF DBCBKEg. 




S AND two other persons hold a decree for costs against M wliich did not specify 
the separate interests of each in the deciee, and^M held a decree for money ao^ainst 
S alone, which he wished to tieat as a cross-decree under Act X. of 1877, s. 246. 

Held that the decree held by S and the other persons was not a decree between the 
same parties as the parties to the decree held by M, and that his decree could not be 
treated as a cross-decree under that section. — Muili Dhurt;. Parsotara Das, I. L. B, 

2 Ail 91. 

S. 246 of the Civil Procedure Code is applicable to cross-decrees, and not to 
cross'claims under one decree. To make s 247 of the Code applicable in the case 
of cross-claims under one decree, the parties entitled theieundei to recover from 
each other must hold the same dial acier and possess identical rights of enforcing 
execution, and enforcement of the decree can only be refused, or satisfaction 
entered up, when this is the case. EeJd^ therefore, where a decree for money of 
a Com t of first instance directed that the money should be realisable from certain 
specific property of the defendant, and exempted his person and other property, 
and the lower Appellate Court modified this deciee by extending it to the person 
of the defendant, and in second appeal the High Court set aside the lower 
Appellate Court’s decree, and restoied that of the first Court, directing tlrat the 
costs of the defendant in the lowei Appellate Court and in the High Court should 
be paid by the plaintiff, that, inasmuch as the plaintiff was only entitled to recover 
the judgment-debt due to him fiom the defendant fiom such specific property, 
whereas the defendant was entitled to recover the j‘udgment-debt due to him from 
the plaintiff from his person and property, the provisions of s. 247 were not appli- 
cable. — Kalka Piasad d Ram Din, I. L. R., 5 All 272. 

In April, 1877, M sued S for money, and on the lOth May, 1877, S sued M for 
money, both suits being instituted in the same Couit. In the meantime, on the 
9th May, 1877, B applied for the attachment of the money claimed by M in his 
suit, and obtained an order prohibiting M from leceiving, and S fiom paying, any 
sum which might be found in that suit to be due by S to M. On the 23rd June, 1877, 

M obtained a deciee in hia suit against S, and S obtained a deciee in bis suit against 
M, S’s decree being foi the laiger sum. On the same day, under the provisions of 
s 209 of Act VIII. of 1859, satisfaction for the smaller sum was enteied on 
both decrees, and execution taken out of S’s decree for so much as remained due. 

At the same time S objected to B’s attachment, but his objection was disallowed. 

Held, in a suit by S against B to have the order disallowing his objection set aside, 
and the propriety and legality of the set-off above-mentioned established, regard 
being had to the provisions of s. 209 of Act VIII. of 1859, that the attaching 
order of the 9th May could have no operation or effect, and that, even if B had 
followed up that order, and attached M’s decree against S, that step would not have 
put him in a better position, for the same section being followed, and the decrees 
being essentially cross-deciees, that for the faiualler sum became ab^oibed in the one 
for the larger, and attachment could not affect it. — Bujbwan Lail (Defendant) v, 

Sukhraj Roy (Plaintiff), I L. R , 2 All. 866. 

247. When two parties are entitled under the same decree to M.S.O.O. 
Cross-claims under same recover from each Other sums of different 

amounts, the party entitled to the smaller sum 
shall not take out execution against the other party ; but satisfaction 
for the smaller sum shall be enteied on the deciee. 

When the anaouiits are equal, neither paity shall take out execu*- 
tion, but satisfaction for each sum shall be enteied on the decree. 

248. The Court shall issue a notice to the party against whom m.S.0,0# 
Notice to show cause why execution IS applied for, requiring Idm to show 

decree should not be ©xecut- Cause, within a period to be fixed by the Court, 
why the decree should not be executed against* 
him, 

(a-) if more than one year has elapsed between the date of the 
decree and the application for its execution, or 
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{b) if fclie enforcement of the decree be a;, plied for ao-Hinsf 
legd rep.esentaiiveof a partj. to the suit in which the dfcree was 

Proviso. Prov-ided that no such notice sliall be 

necessary 

Hnir of ™o‘‘e tliai. one year having elapsed between the 

date of the decree and the application for execution, if the application 
he made vithin one year from the date of any decree passed in awe-l\ 
thTnmt“ executed, or of the last order against 

appiicatt;:f::r:L:nrnT'’''”“ 

Isue^'gTinSm! execution to 


ExpIumiUov — In this section the phrase “ the Court ” means tlie 

to" no’Lr ill f T be-^ i: 

Coui; execution, in which case it means such other 


the C^iwVciiTproeed^^^^ was made nntler s 230 of 

was issued to the ludginr-nt-del>to7n’nder s 248^*bnt^n?T®'u 

Md that a 8.,l)s.qoent applLtion rntd^ wtl’,; , i"rthei steps were taken, 

nor aflictod by the twelve^yeais’ ni’le 'as the from that date, was 

;ESr;;:t,?:Sr;~ 

nolioe reqiiiied b\> .s. 248 of Act X of 1S77 „ pidgmout-debtor, and the 

tive, and' certain immoveable pfoDertil In • represonla- 

was sold, that snob sale had beenVopedy se°asid"e"bv ib? jcdgment-debtor 

by reason of such omission. Qi/are -WbetliM-^ sn!'\. ^ “^''“"dng the decree 

in “publishing or conducting "the sale I Tl in tl was an irregnlaiity 

Act.-]mamun-n,«sa Bibi (Aimtion-pu^liseiO , T P ot s. 311 of that 

ment-debtora), I 1,. R., 3 All. 434. ®- Lmket Hussain and others (Jiidg- 


in ide in Lpte\ub,Tf'i869,''lindpr*'! "'l6^o/'th first application for execution was 
1859) ; and ‘after notice to^ho dUonianfas nrovld d t?'"*'',''® f/''* 

under that section for execution to issue In wf order was made 

execution was made nndc'r s 230 of the (badf pIT 

repealed Act VIII of 1859. VeW that the o i- ff "^ •''"''f '^77, which 

revivmgthe riecreo yithin the meaning of art Tsn^fT "““f p vtI 
tlieiefore the decioe was not barred bv the law nf f 1877, and 

tion under tl.e Code, made after notice to si oI ’”“;t“tmn. An order for 6.4cou- 
Coiirl, the same (ffict as an awaid of exe^ntfof ' ’® “''mmal side of the 

faeim had under the procedure of the Sunrpyup n ^ pur8uance of a writ of srire 
•.4we, , The danse ‘of s. 230 of L t ^ “'I of the 

« vm. 0... r*!, rs 
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When a#jndgmeDt-debtor has died after decree, bnt before application bnsbeen 
made to execute the decree, the Court, before directing the attachment and sale of 
any property to proceed, must issue a notice to the party against whom the execu- 
tion is applied for, to show cause why the decree should not be executed against him, 
and its omission to do so ^^ill invalidate the euliic subsequent proceedings. ^ A 
judgment having been obtained bj’ A against B. and B having died befoie applica- 
tion was made for execution, A applied for execution of his decree upon a tabular 
statement, in which the' judgment-debtor was stated to be C, widow of B, and 0 
was also described as the pel son against whom execution was sought.^ Upon this 
application, the pioperty mentioned in the tabular statement w’-as directed to be 
attached and sold, and it wnis accordingly sold in execution, and purchased by A. 
No notice under s. 248 of the Civil Pioccdiue Code liad been served upon C before 
issue of execution. that the application was iinpioper ; that the order for 

attachment and sale should not have been made ; and that the Court wdiich made it 
should have set the execution aside as soon as it became aware that no notice had 
issued previous to its issue. The fact of there being no section in the Code expressly 
authoiirsing a Court to set aside its proceedings is immateiial, as every Court has an 
inherent right to see that its piocess is not abused or does not irregularly issue, and 
may set aside all irregular pioceedings as a matter of course, piovided that the 
inteiests of thiid parties are not affected. Semhie . — Under s. 248, the fact that appli- 
cation to execute the decree had been made in the lifetime of B ould make no differ- 
ence, unless an order had been made and the piroperty actually attached under it ; as 
whenever an application is made for execution against a legal representative of the 
judgment-debtor, the notice required by the section must be issued to him, unless 
the Couit has^ilieady ordered execution to issue against him upon a previous appli- 
cation. — In the matter of the Petition of Ramessuri Dassee : Raniessuri Dassee 
(Representative of Judgment-debtor) v, Dooiga Dass Chatterjee (Execution-creditor), 
1. L. R,6CaL103. 


249. If the person to whom notice is issued under the last pre- M.S, 0,0. 

Procedure after issue of ceding section d<>es not appear, or does not shew 
Taotioe. cause to the satisfaction of the Court wiiy the 

decree should not be executed, the Court shall order the decree to be 
executed. 

If he offers any objection to the enforcement of the decree, the 
Court shall consider sucli objection, and pass such order as it thinks fit. 


250. When the 


prehnutmry measuies (if any) required by the M,S.O.O, 
foregoing provisions have been taken, the Couit, 
unless it sees cause to the contrary, shall issue 
its warrant for the execution of the decree. 


Warrant when to issue. 


In a suit for an account by a principal against his agent, the plaintiff should 
ask in his plaint that a proper account may he taben. If the defendant is found 
liable to render such account for a certain peiiod, the Court should make an inter- 
locutory (hyree declarino that he is so liable, and direct him to file an account in 
Court within a fixed period. This decree may he enforced under s. 260 of the Civil 
Procedure Code. After an account has been filed, the plaintiff should be allowed 
reasonable time to exam me it. If the objections are numerous, the piocedure 
prescribed bv ss. 894 and 395 and form 157 of sch. iv. to the Code should bo 
followed. When the accounts have been taken, the Court must determine the 
amount due, and the final decree should be for the payment of this amount, and 
also, if necessary, for the delivery of any papers, vouchers, or other documents 
which have come into the hands of the agent in the course of his employment. 
In a suit for an account against A and B as agents, the plaintiff asked for an 
account as against A from 1266 (lo58) to 1283 (1876), and as against B from 1281 
{1874) 1283 (1876). Me/d that thcie had been no misjoinder. The seven days 

within which a notice of objections to a decree by a respondent under a, 561 of the 
Code must be given is not a period to which the piovisions of paiagraph 2 of s. 5 
of the Limitation Act can be extended, and the Court has no discretion to extend 
the period. Form« of keeping ncenunt« of joint property in the mufassal con- 
(aidered, — Degamber Mouzumdar v. Kallynath Roy, 1. L, R.j'7 Gal. 654. 
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M.S.C.O. 261. Such warrant shall be dated the day on which .it is issued 
Date, signatnre, seal, and signed by the Judge or such oflScer as the Court 
delive^. appoints in this behalf, sealed with the seal of 

tlie Court, and delivered to the proper oflncer to be executed. 

And a day shall be specified in such wairaut on or before which it 
must be executed, and the proper ofificer shall endorse thereon the day 
and manner in which it was executed, or, if it was not executed, the 
reason why it was not executed, and shall return it with such endorse- 
tBent to the Couit from which it issued. 

M.S.0,0. 252. If the decree be against a party as the legal representative of 

Decree against repre- ^ deceased person, and the decree be for money 
sentative of deceased for to be paid out of the property of the deceased 

XeBsed°B property. it may be executed by the attachment and sale 

of any such property : 

If no such property remains in the possession of the judgment- 
debtor, and he fails to satisfy the Court tliat he has duly applied such 
property of the deceased as is proved to have come into his possession 
the decree may be executed against the judgment-debtor to the extent 
of the property not duly applied by him, in the same manner as if the 
decree had been against him personally. 

A PLAINTIFF is entitled to sue the legal representative of his deceased debtor 
and to obtain a decree against him, without pioving that assets have come into his 
lands. It IS siinicient if theie are assets of which he may become possessed The 
deciee slioiild mention that it is against the defendant in that chaiacter, and should 
be executed as directed by s. 252 of the Civil Procedure Code, Act XIV of 1882 
Ra>appa Chetti ti. Ali Saheb (2 Mad. H. C. Rep. 336) .followed.^Girdharlal Bai 
bliiv, 1. L K , 8 Bom. 309 

A, a Muhammadan, died possessed of immoveable property, and leaving a widow 
a danghter, and a sister, B, his heiiesses accoiding to Muhammadan law. B was 
eritilled to a one-sixtli share of an undivided moiety of a certain portion of the pro- 
perty which was situated in Calcutta. After A’s death, the L Bank sued his 
daughtei and hei husband and two of lier husband’s brotheis in a Mnfassal Court to 
realize certain moitgage-securitics executed by A to the Bank, and obtained a decree 
by consent Neithei the widow, nor B, wdio was then absent fiom the countrv 
were jiarties to this suit. The Bank, in execution of theii decree, caused eertam 
propeit) of A, including the undivided moiety of the Calcutta property, to be sold 
Calcutta. The defendant became the purchaser at this sale, and 
obtained possession ot the propeity. The certificate of sale stated that what was 
sold was the right, title, and interest of A, deceased, the ancestor, and of the 
defendants (naming them) the representatives, in a moiety of a piece of land situ- 
ate. <Jec. Baftei wards sold and assigned her share in (among other properties) the 
above-mentioned undivided moiety ot the Calcutta propeity to the plaintiff, who now 

K execution-sale to recover the subject of his purchase. 

pHrth, C.J. Kemp and Jackson, JJ. (Markhy and Ainslie JJ., dissenting), 
that the decree and the execution founded upon it did not affect the share of B m 
alUnif t consequently that the propeity in question did not pass to the 

defendant under the sale made by the Sheriff. Per Garth, 0 J.-A decree by con- 
S i cannot, undei the Muhammadan law,h gaily 

t il % J.-Under the Muhammadan law, the estate i 

together with all the debts due fiom and owing to the 
T Muhammadan must enforce his claim ^mlm 

* properly framed for the purpose. Such a suit is pi operk f ranfed 
^ I possession of that particular portion of the estate which it is 

df a Muhmnmadan heir claim- 
ot^ deee#^ed ancestor who died indebted is a right of tepiresen- 

L senon n’«Tr'i» ^ to the property wlja,tsoaver. 
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(corresponding with s 252 of Act X. of 1877), so as to make the^ decree efeectual 
for the purpose therein stated, although that person is not the heir.— Assamatnem 
Nesa Bibi, widow of Meer AsraJBE AH (Defendant), v. Roy Lutclinaeepat feingh 
(Plaintiff). L L. R., 4 Cal. 142. 

253. Whenever a person has, before the passing of a decree in an M.S.C.O. 

original suit, become liable as surety for the 
Decree against surety. performance of the same or of any part thereof, 
the decree may be executed against him to the extent to which he has 
rendered himself liable, in the same manner as a decree may be exe* 
cuted against a defendant : 

Provided that such notice in writing as the Court in each case 
thinks sufficient has been given to the surety. 

In 1874 the execution of the decree of an Appellate Court was stayed pending 
an application for review of judgment, upon the judgment-debtor giving secmity 
for the execution of the decree, and a surety was accepted on his behalf Held 
that tlie judgment-creditor could not proceed summarily against the smety under 
the provisions of s. 253 of the Code of Civil Procedure, i882. — Balaji v. Ramasami, 

1. L. R., 7 Mad. 284. 

An appeal was preferred to the Privy Council from a final decree passed upon 
appeal by the High Court, and B and certain other persons on behalf of the appel- 
lant gave security for the costs of the respondent The Privy Council dismissed the 
appeal, and ordered the appellant to pay the costs of the respondent. The respond- 
ent applied to the Court of first instance for the execution of that order against B 
and the other persons as sureties. Held that under Act X. of 1877, ss 610 and 253, 
such order could be executed against the sureties. — Bans Bahadur Singh iJ. Mughla 
Begam, L L. R., 2 All. 604 (F.B.). 

In consideration of the plaintiffs being allowed to proceed with the execution 
of a decree which they had obtained in the High Court, A became surety upon a 
bond for the payment of what might be due to the defendants by such plaintiffs iu 
the event of their decree being reversed or modified by the Privy Council, to which 
an appeal was then pending. Held that the summary procedure under s. 204 of Act 
VIII. of 1859 might be enforced against A as such surety. Compare Act X. of 
1877, 8.253. — Chunder Kant Mookerjee (Opposite Pirty), Appellant, ij. Ram Kumar 
Coondoo and others (Petitioners), Respondents, 3 Cal. Law Rep. 605. 

A JUDGMENT-DEBTOB, whose property was about to be sold, appeared before the 
officer appointed to conduct the sale, and applied for its postponement, pioducmg a 
surety and a bond, in which such surety promised to pay the amount of the decree 
within one year, if the judgment-debtor did not do so. Such officer thereupon 
applied to the District Judge to postpone the sale, stating that such suiety was 
willing to pay the amount of the decree by instalments within one year, and for- 
warding such bond. The District Judge ordered the sale to be postponed, and the 
papers to be sent to the Munsif who had made the decree and ordered the sale of 
the property. The Munsif made no order regarding the security, but meiely made 
an ox'der that the amount of the decree should be paid by instalments witliin one 
year. The judgment-debtor did not pay the amount of the decree within the time 
fixed, and the decree-holder therefore applied for execution of the decree against 
such surety. Held that, inasmuch as the decree-holder had not been a party to the 
proceedings of the sale-officer or of the Distiict Judge, and as the parties had not 
appeared before the Munsif, and as such surety had not agreed to pay the amount 
of the decree by instalments, the provisions of s. 210 of Act X. of 1877 were not 
applicable, and such surety had not become a party to the decree as altered by the 
Munsif ; that such surety had not made himself a party to the decree by promising 
|c pay its amount within one year ; and that therefore his liability was not one 
iKWoh could be enforced in execution of the decree under s. 253 of Act X. of 
(Surety) v. Tirkha Ram (Decree-holder), I. L. R., S Ail. 


i 
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KXECUTIOK OF DECREES 


M.S.0.0, 


264. Every decree or order directing a party to pay money as com* 
Decree for moaey. peBsalion or costs or as the alternative to some 

^ Other relief granted by the decree or order, or 

otherwise, may be enforced by the imprisonment of the judgment- 
debtor, or by the attachment and sale of his property in manner here- 
inafter provided, or by both, 

A REGULARLY perfected attachment is an essential preliminary to sales in exe- 
cution ot simple deciees for money, and where there has been no such attachment 
any sale that may have taken place is not simply voidable, but “ de faeto^'' void ■— 
Mahadco Dubey v. Bhola Nath Dichit, I. L. R , 5 AIL 86. 

A SUIT on a bond in which immoveable propeity was hypothecated was adjusted 
fey the defendant agreeing to pay the amount claimed and costs, with interest, by 
instalments within a fixed time, and that, in the event of default, thefpIaintifiE 
should be at liberty to bring such property to sale. The Court made a decree 
ordering the defendant to paj’' the plaintiff the amount claimed and costs, with in- 
terest, “ in accordance with” such agieement. Held (Turner, J., anJ Oldfield, J., 
dissentmg) that such decree was a mere money-decree, and not one whicli gave the 
plaintiff a hen on such property.— Janki Prasad (Plaintiff) «. Baldeo Narain and 
others (Defendants), I. L. E., 3 All. 216 (P. B.). 


M.S.0.0, 


255. If the decree be for mesne-profits or any other matter, the 
Decree for mesne profits amount of which in money is to be snbse- 
or other matter, amount of queotly determined, the property of the jiidg- 
aS’eHamed*’* subsequently ment-debtor may, before the amount due from 

bailu6u« t • If 1 1 • 

mm uudei the decree has been ascertained, be 
attached as in the case of an ordinary decree for money. 




. ^ a suit for possession of land and mesne-profits at a rate stated in the 

plam'h a decree is passed which directs that the amount of mesne-profits be ascer- 
tained m epcutjon of the decree, the plaintiff is not limited to the amount or rate 
stated in his plaint, though it may be used as evidence against him in favour of the 
defendant Baboojan Jha y Byjnath Dutt Jha (I L R„ 6 Cal. 472 ; S. C., 7 
C. L. K 639) explained.— aauri Pi ostd Koondoo v, Eeily, I L. R., 9 Cal 112. 


JI.S.0.0, 256. When a decree is passed for a cum of money only, and the 

Power to direct immediate amount decieed does not exceed the sum of 
execution of decree for One thousand rupees, the Court may, when nass- 
mo^y not exceeding Re. the decree, on the oral application of the 

. decree-holder, order immediate execution there- 
of by the issue of a warrant directed either against the person of the 
judgment-debtor if he is within the local limits of the jmisdiction of 
tne Court, m against his moveable property within the same limits. 



Oh the Slst August, 1876, certain immoveable property belonging to M was 
put up for sale, and was purchased by R. On the 20th April, 1877, sloh sale w“ 

giound that the order attaching 
such propeity and the notifications of sale liad not, as required fay s. 222, been signeS 

T^ne^^R77* If®'’®®’ munsaiiin of the Lurt. On the 27th 

' property to H, who purchased it bond dde, and for 
suerkTnVM^^hleflir^u existing thereon. On the 15th April, 1878, R 

iiflA AnnH.L T® ®®'de such sale set aside, and to have such 

^der B 256 of lot had been i’mpmperly set asiSe 

+l ^ ludgment-debtor not having been prejudiced 

ttl. TftwTin“’’®fP®®V ’"hereof such sale had been set ® side TeW (S 
much as td orfer of baye been improperly set aside, yet inas- 

Sseet hav?^-W * *he notifications of sale could have no legal 

I'l “onserim of the Court executing the decree, aud 
»ot by the Ccfflrt, M respired hy a. 222 of Act VlII. of 1859, and^inasmuch V it 

lA*. 


" ‘‘''Uji* 


Sif -ECtJTIOM Of 


ISI 


Would b« meuuitable, after the incumbrances on such property had been satisfied 
and the state of things changed, to allow R, after standing by I 

mitting dealings with the property, to come in and take advantage of 

Circumstances, and obtain a propeitv. become much more valuable at the price ne 
originally oftered, li ought not to obtain the relief which he sought 

Straight, J.) that the fact that the Court executing the decree had not signed me 

order of attachment and the notifications of sale vitiated the proceedings in execu- 
tion db initio, and rendered the sale which R desired to have confirmed vmid, ^pd li S 
suit therefore failed, and had properly been dismissed. — Ram Dial (rlamtin:) v> 
Mahtab Singh and others (Defendants), I. R., 3 All. 701. 


Mocle« of paying money 257. All money payable Under a decree M.S.O.tt 

under decree. shall be paid as follows (namely) — 

((c) into tlie Court whose duty it is to execute the decree ; or 

(6) out of Couit to the decree-holder ; or 

(c) otherwise as the Court which made the decree directs. 


257 A. Every agreement to give time for the satisfaction of a jitdg- 
Agreement to give time ment-debt shall be void, unless it is made for 
to judgment-debtor. coiiaideration and with the sanction of the 

Court which passed the decree, and such Court deems the consideration 
to be under the circumstances reasonable. 


Every agreement for the satisfaction of a judgment-debt, wliich 
Agreement for satisfao- provides for the payment, directly or indirectly, 
tion of judgment-debt. of any sum in excess of the sum due or to 
accrue due under the decree, shall be void, unless it is made with the 
like sanction. 

Any sum paid in contravention of the provisions of this section 
shall be applied to the satisfaction of the judgment-debt ; and the sur- 
plus (if any) shall be lecoverable by the judgment-debtor. 

The provisions of s. 257 A of the Code of Civil Procedure, 1877, apply only as 
between paities to the deciee.— Yelia v. Munisami, I. L. R., 6 Mad. lOl. 


G, THE father of the plaintiff, obtained two decrees : one against the defend- 
ant A and his father, and the other against A’s father alone, and in satisfaction of 
these decrees obtained a bond without the sanction of the Court, and broiigdit a suit 
to recover the sum due under the sai<l bond. Held that the bond w is void under the 
second clause of s. 257A of the Civil Procedure Code (Act XIV. of 1882).— 
Ganesh Shivram v. Abdulabeg, I L. R , 8 Bom. 638. 

^ The decree-holder and judgment-debtor of a decree filed a petition (sulehnanm) 
in the Court executing the decieo, praying that the Court would sanction an anange- 
ment providing for the payment of the decice by insUlments and enhancing the 
rate or interest made payable by the decice. The Goiu’t sanctioned the arrange- 
ment, Held that the '‘^sulehnama^' vas within s. 257A of the Civil Procctluro 
Code, aM the decree might be executed in accordance with its provisions. — iCsita 
Ram V. Dasrath Das, I. L. R., 5 AH. 492. 


The parties to a decree for money, dated the 14th July, 1871, entered into a 
compromise, vvhcreby, in lieu of a poition of the decretal money, the deeiee-holder 
was placed in possession ot certain pioperty, and the remiindcr of thcMieeretal 
money was to be paid by fixed annua] instalments, and, m case of default in the 
payment ot any instalment, it was agreed that the entire amount should hecoin© 
immediately realizable by execution of the decree. On the llih December, 1882, 
the decree-holder, alleging default in payment of the instalments, applied for exe- 
cution ot the compromise. Held that such an agreement could not be treated as m 
instalment decree, and, as such, capable of execution. Debi Rai a;. Gokai Prasad 
iia ' R., 5 All. 585) tollowed.— EamUkhan Rai i>. Bakhtaur Rai, I. L. E., B Alb 
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On ojhe 27th August, 1878, the holder of a decree for money and the judgment- 
debtor agreed that the amount of the decree should be payable by instalments, and 
that, if default weie made in payment of any one instalment, the whole decree 
should bo executed. The Court executing the decree sanctioned this agreement. 
On the 28th November, 1881, default having been made, the decree-holder applied 
for recovery of the whole amount of the decree. Meld that the application was 
not one to which art. 179, sch. ii of the Limitation Act. 1877, was applicable, but 
art. 178, and the period of limitation began to run from the date of default. The 
piinciple recognized in Bagbubaris Gir v. Sheosaran Gir (I. L. R,, 5 All. 243) and 
Kalyanbhai Dipchand v. Ghanashamlal Jadunatbji (I. L. R., 6 Bom. 29) applied. — 
Sham Karan u. Priari, I. L. R., 5 All. 596. 


M.S.0.0. 258. If any money payable under a decree is paid out of Court, or 

Payment to decree- the decree is otherwise adjusted in whole or iu 
holder. part to the satistactioii of the decree-holder, or 

if any payment is made in pursuance of an agreement of the nature 
mentioned in section 257A, the decree-holder shall certify such pay- 
ment or adjustment to the Court whose duty it is to execute the decree. 

The judgment-debtor also may inform the Court of such payment 
or adjustment, and apply to the Court to issue a notice to the decree- 
holder to show cause, on a day to be fixed by the Court, why such pay- 
ment or adjustment should not be recorded as certified; and if, after 
due seiviceof such notice, the decree-holder fails to appear on the day 
fixed, or, having appealed, fails to show cause why the payment or ad- ^ 
justment should not be recoided as certified, the Court shall record the 
same accordingly. 

No such payment or adjustment shall be recognized by any Court 
unless it has been certified as aforesaid. 


An adjustment of a decree not certified to the Court by either party within the 
time limited by law cannot be recognized as a bar to execution. — Chedumbara Pillai 
(Defendant), Appellant, i;. Ratna Ammal (Plaintift’)) Respondent, I. L. R., 3 Mad. 113 

A SUIT for the recovery of money paid to a judgment-creditor out of Court 
satisfaction of a decree, but not certified, is barred by s. 244 (c) of Act X. of 
and by the last paragraph of s. 258 as amended by Act XII. of 1879, — Pitankar 
(FUintifE) v. Devji (Defendant), I. L. R , 6 Bom 146. 


!'i| 


A naCREE-HOLDBR, who, although he has settled with his judgment-debtor out 
of Court, yet nevertheless sues out execution against him, will be liable to an 
action for damages at the hands of the judgment -debtor. S. 244 or 258 of Act X. 
of 1877 have made no change in the law in this respect — Guni Khan and another 
(Plaintiffs) v, Koonjbehari Sein (Defendant), 3 Gal. Law Rep. 414. 


Where a judgment-debtor has, out of Court, partly satisfiied his decree-holder 
subsequent to the transmission of the decree for execution to another Court, but 
before actual execution has been applied for, he is entitled, on execution in full 
being demanded, to an order from the Court to which the decree is transferred for 
execution, calling upon the decree-holder to certify the fact of such part-payment — 
Bajendro Nath Roy Bahadur (Judgment-debtor) v. Chunno Mai and Kali Gharan 
Lahore© (Decree-holders), I. L. R , 5 Cal. 448. 


In 1878, a decree -holder, having received certain grain from the judgment- 
debtor in satisfaction of the decree, failed to certify satis ^^action of the decree to 
4he Court m accordance with the provisions of s. 258 of the Code of Civil Proee- 
1877, and executed the decree nevertheless. In a suit for damages against 
it was held that tho judgment-debtor^s remedy for the wiong 
*5 not taken away by Mie provisions of ss. 244 and 258 of the Code.-* 

' BfettI (Plaintif ) o. Subbaka (Defendant), I, L. R., 5 Mad. 397, 


BXECUTION or DBCRBUS. 




The pkintiif held a decree against the defendant, and in exectition of xt attached 
the defendant’s pioperty. A coinpx’otnise was then made,, by which the defendant 
executed to the plaintiff the bond sued upon, in satisfaction of the judgment-debt. 
The compromise, however, was not certified to the Court Held that the bond was 
Without consideration. The adjustment of the decree, not having been certified to 
the Court, was not binding on the plaintiff, and therefore constituted no valid con- 
sideration. — Pandurang Rllrachandra v. Karayan, I. L. E., 8 Bom 300. 

N, HAVING obtained a decree in a suit against K, requested him to discharge cer- 
tain sums due on outstanding bonds wdiich N had given to third parties, promising 
to credit the sum so paid to the amount due under the aforesaid decree. K paid as 
requested, but N took out execution in full of the decree, and the Court refused to 
recognize the payments made by K out of Court. In a suit by K for the money 
paid as aforesaid, held that the payments not having been made directly in adjust- 
ment of a decree, the suit was not barred. — Kunhi Moidin Kutti v. Raraenunni, 
I. L. R., 1 xMad. 203. 

Where a decree-holder, declared to be entitled to possession of certain lands, 
subsequent to decree executed a patta in favour of his judgment-debtor, who was 
then in possession, and afterwards took out execution under his decree, held (on 
an objection by the judgment-debtor that, under these circumstances, he was entitled 
to possession) that satisfaction of the decree not having been entered up, such 
objection could not be dealt with under s 244 of the Civil Procedure Code Held 
also that s 258 of the Civil Procedure Code deals with the adjustment of any decree, 
^-and not merely with the adjustment of a money-decree. — Baba Mohamed v. Webb, 
I. L. R., 6 Gal. 786. 

Certain immoveable property having been attached in execution of a decree 
for money, dated in 1879, directing the sale of such property, T, who^ had pur- 
chased such property in 1880, objected to the attachment. His objection having 
been disallowed, he sued to establish his right to the pioperty and for the removal 
of the attachment. He claimed on the ground, amongst otliers, that the decree of 
1879 had been wholly adjusted. The alleged adjustment had not been certified 
under s. 258 of the Civil Procedure Code. Held that the provisions of that section 
did not debar the Courts trying the suit from determining, as between T and the 
decree-holder, whether the decree of 1879 had been adjusted or not. Sita Ram 
Mahipal (I. L. R., 3 All. 533) and Shadi xj. Ganga Sabai (I. L. R., 3 All. 538) 
followed. — Tegh Singh v. Amin Chand, I. L. R., 6 All. 269. 

The holder of a money-decree agreed to accept, in satisfaction of the amount 
thereof, a part-payment in cash, and a lease of certain lands for five years, rent- 
free. The judgment-debtor made the payment, and gave the lease agreed on. 
Afterwards the decree-holder executed the deciee against the judgment-debtor, and 
then the judgment-debtor brought the present suit for a declaration that the money- 
decree was satisfied, and for damages against the decree-holder. Held that such a 
suit would lie. Gunaraani Dasi v. Prankishori Dasi (5 B L. R. 223) ; Viraraghava 
Reddi x?. Subbaka (I. L. R., 5 Mad. 397) ; Chembrakaiidi Musutti w. Themdyal Pu- 
thalath Shekharan Nayar (1. L. R., 6 Mad 41) ; Sita Rnin o. Mahipal (I. L R., 3 AIL 
633) ; Shadi xj. Gunga Sabai (I. L. R., 3 All 538) ; and Ishan Chunder Bundopadhya 
V, Indro Naiain Gossami (I. L R., 9 Cal. 788) followed ; Patankar v. Devji 
{I. L R,, 6 Bom. 146) not followed. — Pororaanand Khasnabish u. Khepoo Para- 
manick, I. L, R., 10 Cal. 354. 

M, WHO held a decree against S for possession of certain immoveable property 
and costs, assigned such decree to S by way of sale, agreeing to deliver the same to 
him on payment of the balance of the purchase-money. He subsequently applied 
for execution of decree against S, claiming the costs which it awarded. S there- 
upon paid the amount of such costs into Court, and, having obtained stay of execu- 
tion, sued M for such decree, claiming by virtue of such assignment. The lower 
Court held that the suit was haired by the provisions of s. 241 of Act X. of 1877, 
and also, treating such assignment as an uncertified adjustment of such decree, that 
it was barred by the teiras of the last paragraph of section 258 of that Act. Held 
that the suit was not barred by anything in either of those sections. The words 
**any Court " in the last paiagraph of section 258 refer to proceedings in execution 
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^nd to tbe Conrt or Courts executing a decree. — Sita Ram and another (Plaintiffs) 

». Mahiphal and another (Defendants), I. L. R-, S All 533. 

S, ALLEGING that a money-decree against him, held by G, had been adjusted out 
of Conrt by a payment in cash and the delivery of certain property, and that M had, 
notwithstanding such adjustment, applied for execution of such decree, and recovered 
the amount thereof, as the Court executing such decree had refused to determine 
whether it had been satisfied on the ground that such adjustment had not been cer- 
tified, sued M for the money which he had paid him out of Court, ffeld that the 
suit was not barred by the provisions of s. 244 of Act X. of 1877, or s. 258 of 
that Act. The last paragraph of s 258 means that the Court executing trie decree 
shall not recou,nize an uncei tided payment or adjustment out of Court It does not 
prohibit a suit for money paid to a decree-holder out of Court, and the payment of 
whieli, not being certified, could not be recognized, and which the decree-holder 
had not returned, but had misappropriated, by taking out execution of the decree 
a second time and securing the amount in full through the Court. — Shadi and 
another (Plaintiffs), Ganga Sahay (Defendant), I L R., 3 All. 538. 

THENprovisions of s 206 of the Civil Procedure Code, Act VIII. of 1859, only 
prevent the Court executing the decree from recognizing a payment made out of 
Court, and do not bar a suit for the refund of such payment. G held a decree 
against D, who satisfied it out of Court, and obtained a receipt from G to the effect 
tiiat it was satisfied. Notwith'^tanding this, G executed the decree, and recovered 
the amount of it thiough the Couit, although D pleaded satisfaction in the execu- 
tion. pi oceedings. and produced the receipt. In a suit brought by D against G for 
refund of the money received by G out of Court, the defendant contended that 
the suit was not maintainable. BeJd that it was maintainable according to the law 
as it stood before tlic passing of Act XII of 1879. Gunamani i;. Paian Kishore 
(5 B L R 223) and (xiliwad v. Rihimtulla (I Bom. H. 0. Rep. 76) followed. 
Qiifpre — Whether such a suit is maintainable under s. 36 of Act XI [ of 1879, 
which has been substituted fors. 258 of the Civil Procedure Code (Act X of 1877), 
also that the statement contained in the receipt passed by G to D, to the effect 
that the decree hid been satisfied, was sufficient to ^hitt the burden of proof to the 
defendant to show that it was an incorrect statement — Divaiata (Origin il Plaintiff), 
Applicant, v. Ganesh Sliastri (Original Defendant), Opponent, I. L R., 4 Bom. 295. 

On an application for execution for the full amount due under a decree by some 
of several joint dt cree-holders, the judgment-debtor objected to execution being 
granted for the full amount of the decree on the ground that he had already paid off 
a large portion of the money due under the decree to B, one of the joint decree- 
holders. The payment was made out of Court, but B, who claimed to be entitled to 
a 12J annas share in the decree, certified the payment in the manner prescribed by 
s. 25S of the (fivil Procedure Code (Act XIV. of 1882), and represented that his 
claim had been satisfied in full The other joint decree-holders denied B’s right to 
the 12J annas share claimed by him, and lefnsed to recognize the payment said to 
have been made to him. The lower Court disallowed the objection, and granted exe- 
cution for the full amount of the decree Held that, regard being had to the provi- 
sions of the General Clauses’ Act (1. of 1868), the word decree-hol ler ” in s. 258 of 
Act XIV of 1882 should be read in theplunl, and looking at the provisions of s. 231 
of the later Act, the Court ought not to recognize payments made out of Court, 
unless made and certified for the benefit of all the joint decree-holders of any por- 
tion of the decree in excess of that to which the decree-holder so paid is undisputedly 
entitled. Held also that a judgment-debtor is entitled to credit for any sum paid 
bond fide to one of several joint decree-holders, and duly certified to the Court by 
the latter, and that the other joint decree-holders cannot execute the decree for 
more than their own share. HHd further that in this case the lower Court was 
wrong in wholly ignoring the payment certified by the decree-liolder B, and that it 
should have detennined, first, whether the payment to B was a fraud on the other 
joint decree-holders ; and, secondly, what amount the latter were entitled to have 
Olt of the whole deciee, the latter being the main question betw^een the appliclnte 
, execution and the judgment-debtor, and as such clearly wdthin the scope of 
ft Jhe CW Procedure Code, Ranee Nyna Xooer v. Doolee Obund (22 W. 

€hoWh?^ e. Tripoora Soonderee Debi (3 G. L, R. 513) j 

' -"’.I iw ’ 

f 
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and Mahirtia Chandra Hoy v. Pyan Mohan Chowdliry (2 B. L. R., Ap« 43) — Tarruck 
Ohunder Bhuttacharjee v Divendro Nath Sanyal, 1. L. R., 9 Cal. 831. 

259. If the decree be for any specific moveable, or for any share in 
Decrees for speciao move- a specific moveable, or for the recovery of a 

ahles, or recovery of wives, wife, it may be enforced by the seizuie, if 
practicable, of the moveable or share, and by the delivery thereof to 
the party to whom it has been adjmlged, or to such person as lie ap- 
points to receive deliveiy on his behalf, or by the imprisonment of tlie 
judgnient-debtor, or by attaching his property, or by both imprison- 
ment and attachment if necessaiy. 

When any attachment under this section has remained in force for 
six months, if the judginent-df^btor has not obeyed the decree, and the 
decree-holder has applied to have the attached property sold, such pro- 
pel ty may be sold, and out of the firoceeds the Couit may award to the 
decree-holder, in cases where any amount has been fixed under section 
208, such amount, and, in other cavses. such compensation, as it thinks 
fit, and shall pay the balance (if any) to the judgment-debtor on his 
application. 

If the judgment-debtor has obeyed the decree and paid all costs of 

executing the same winch he is bound to fiay, or if, at the end of six 
months trom the <late of the attachment, no application to liave the 
property sold has been made, or, if made, has been refused, the attach- 
ment sixall cease to exist. 

A, WHO had been directed by a decree to refrain from preventing her daughter 
returning to her husband, after the date of the decree permitted her daughter, who 
was of age, to reside in her house. Held that sucli conduct on the part of A was 
no such evidence of interference with her daughter’s leturii as would justify the 
execution of the decree against her, under the provisions of s. 200 of Act Vlll. of 
1859 (corresponding with ss. 259 and 260, ActXEV. of 1882).— Ajnasi Kuar (Judg- 
ment debtor) v, Suraj Pershad (Decree-holder), I. L. R., 1 All. 501. 

260 . When the party against whom a decree for the specific per- 
Decree for speoitic per- formance of a contract, or for restitution of 

forraanoe or restitution of conjugal rights, or for the performance of, or 
conjugal rights. abstention from, any other particular act, has 

been made, has had an opportunity of obeying the decree or injunctiorj, 
and has wilfully failed to obey it, the decree may be enforced by his 
imprisoriment, or by the attachment of his property, or by both. 

When any attachment under this section lias remained in force for 

year, if the judgment-debtor has not obeyed the decree, and the 
decree-holder has applied to have the attached property sold, the pro- 
perty raay'be sold; and out of the proceeds the Court may award to 
the decree-holder such compensation as it thinks fit, and may pay the 
balance (if anv) to the judgment-debtor on his application. 

If the judgment-debtor has obeyed the decree, and paid all costs of 
executing the same, which he is bound to pay, or if, at the end of one 
year from the date of the attachment, no application to have the pro- 
perty sold has been made and granted, the attachment shall cease to 
exist. 

Bx a decree relating to certain joint property belonging to the plaintiff and 
defendant, but which had previously been held in the sole name of the defendant, 


M.S.0.0. 
(except so far 
as relates to 
recovery of 
wives). 
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il mm directed that the plaintiff and defendant should jointly manage the propeity# 
and that the names of both should appear in all papers connected with^suoh property. 
The plaintiff subsequently applied to have his name registered in the collectorate^ 
but was opposed by the defendant, who, it appeared, also allowed the amlahs of th® 
estate to continue to use his sole name. Held that the Comt had, under the Circum- 
stances, jurisdiction under s 260 of the Civil Procedure Code to attach the defend* 
ant’s property until he ba<l obeyed the decree by having the joint names of himsClf, 
and the plaintiff inserted in all documents belonging to the estate. — Oauri Prasad 
Moitra (Jndgnient-debtor), Appellant, v. Bhola Nath Sanyal (Decree-holder), Kespon- 
dent, 8 Gal. Law Rep. 487. 

IJpoiJ AH application under s. 235 of Act X of 1877 (Civil Procedure Code) for 
the execution of a decree which directed the judgment-debtor forthwith to pull 
down and remove such portion of a ^^all as had been erected by him upon the wall 
of the decree-holder, the mode in which the assistance of the Court was required to 
be given was stated in column j of such application to be by giving the decree-holder 
possession of his wall by pulling down the wall erected thereon. The Court 
directed an order to i^sne to the Nazir to lernove the judgment debtor’s wall from 
the top of the decree-hoMer’s wall Held thit the decree-holder’s application could 
not be granted in that foim, and that he should have asked the assistance of the 
Court to be given in the wav piovided for by s. 260 of Act X of 1877, by the im- 
prisonment of the judgment-debtor, or the attachment of his propeity, or both. 
Held also thit the Court wis wrong in passing the order it had, but that it should 
have pointed out to the decree-holdei them inner in which he should have asked 
the assistance of the Court to be given, and the remedy to which be was entitled ; 
and that, upon such amended application being made, the proper course to pursue 
was to serve a notice on the judgment-debtor, dnecting him to comply with the 
Older contained in the deciee within a time to be fixed by such notice ; and that, if 
he failed to comply with such order within tlio time so limited, the Court might 
then, at the instance of the decree-holder, tnike an oidor. either for the judg- 
meat-debtor’s imprisonment, oi for the attachment of his prouerty, due regard being 
hal to the provision of s 260 in the latter case. Held further that the High Court,, 
m special appeal, should not vary the order for execution, which had been passed in 
such a way as to give the decree-holder that relief for which be did not ask. — 
Protab Chunder Dass (Judgment-debtor) v. Peary Chowdhrain (Decree-holder),, 
L L. R , 8 Cal. 174. 

261. If the decree be for the exeention of a conveyance, or for the 
Decree for exeeation of endorsement of a negotiable instrument, and 
conveyances, or endorse- the judgment-debtor neglects or refuses to 
mentof negotiable instrn- comply with the decree, the decree-holder may 
prepare the draft of a conveyance or endorse- 
ment in accordance with the terms of the decree, and deliver the same 
to the Court. 

The Court shall thereupon cause the draft to be served on the 
judgment-debtor in manner hereinbefore provided for serving a sum- 
mons, together with a notice in writing stating that his objections (if 
any) thereto shall be made within such time (mentioning it) as the 
Court fixes in this behalf. 

The decree-holder maj^ also tender a duplicate of the draft to the 
Court for execution, upon the proper stamp-paper if a stamp is required 
by law. 

On proof of such service, the Cotirt, or such ofBeer as it appoints 
in this behalf, shall execute the duplicate so tendered, or may. if neces- 
sary, alter the same, so as to bring it into accordance with the terms of 
the decree, and execute the duplicate so altered : 

l||^ yrevided that, if my p^rty object to the draft so served as aforesaid 
shill,, within the time so fixed, be stited in writing, and 
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the Cotirt; and the Court shall thereupon pass such cwdte#* 
as Jt thinks fit, and execute, or alter and execute, the duplieate in, 
accordance therewith. 

2€2. The execution of a conveyance, or the endorsement of a | 

„ A Af negotiable instrument, by the Court under the f 

cation of conveyance by last preceding section, may be in the lollowing- i 

Court. foim : “ 0. D„ Judge of the Court of ^ 

{or as the ease may he), for A, B. in a suit by E. F. against A, or 
in such other foim as the High Court may from time to time prescribe, ^ 

and shali have the same effect as che execution of the conveyance or j 

endorsement of the instrument by the party ordered to execute or 
endorse the same. I 

263, If the decree be for the delivery of any immoveable property,. 

Decree for immoveable possession thereof shall be delivered over to 

property, the party to whom it has been adjudged, or to 

such person as he appoints to receive delivery on his behalf, and, if 
need be, by removing any person bound by the decree who refuses to 
vacate the property. 

264, If the decree be for the delivery of any immoveable property 
Delivery of immoveable ™ occupaiicy of a tenant or other person. 

property when in occupancy entitled to occiipy the same, and not bound by 
of tenant the decree to relinquish such occupancy, tho 

Court shall order delivery to be made by affixing a copy of the wan ant 
in some conspicuous place on the propeity, and proclaiming to the 
occupant by beat of dium, or in such other mode as is customary, at 
some convenient place, the substance of the decree in regard to the 
property ; 

Provided that, if the occupant can be found, a notice in writing 
containing such substance shall be served upon him, and in such case 
no proclamation need be made. 

Delivery of possession by going through the process prescribed by s. 224 of 
Act VIII. of 1859 is the only way in which the decree of the Court awarding pos-» 
session to the plaintiff can be enforced ; and as, in contenipLition of law, both par- 
ties must be considered as being present at the time when the delivery is made, 
such delivery must, as against the defendant, be deemed equivalent to actual pos- 
session, As against third paities such symbolical possession is of no avail, because 
they are not parties to the proceedings. But if the defendant subsequently dis- 
possesses the plaintiff by receiving the rent and profits, the plaintiff will have twelve I 

years from such dispossession to bring another suit. — Juggobundlm Mukeriee and 
others (FI|^tjffs) v. Bam Chunder Bysak (Defendant), L L, R., 5 Cal. 684, ' 

265, If the decree be for the partition or for the separate posses- 
ParMtion of estate or sion of a share of an undivided estate paying 

separation of share. revenue to Government, the partition of the 

estate or the separation of the share shall be made by the Collector 
and according to the law (if any) for the time being in force for the 
partition, or the separate possession of shares, of such estates, 

S. 265 does not apply to property held on raivatwari tenure, but to perma- 
nently settled estates.--Muttn v. Kudalalaga, I. L, R., 6 Mad, 97, 

In 1862 it wag heH by the Sadr Court that s. 225 of Act VIIL of 1859 did not 
apply to raiyatwaii estates, This ruling having always been acted on in the Madras 

CiY, 2 1 I 
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Presidency, hM by the Full Bench that a diiferent construction should not, under 
these circumstances, be placed on s. 2G5 of the Oode of Civil Procedure, 1882. 
Muttu v Kudfilala^a (1. L. R., GMad. 97) confirmed.— Muttuchiddinbara v, Karuppa, 
I. L. R., 7 Mad. .882. 

Where one of several co-sharers, owners of a piece of land defined by metes 
and bounds, and forming part of a revenue-paying estate, biingsa suit for partition, 
In k)‘ich he does not seek to have his joint liability for the whole of the Govern* 
ment revenue annulled, such suit is cognizable by the Civil Courts which have juris- 
diction to determine the plaintiff’s right to have his share divided and to make a 
decree accordingly. — Chundernath !Nundi Hur Narain Deb, 1. L. R., 7 Cal. 153. 

A SUIT will not lie for partition of portion only of a joint estate. Accordingly, 
when the plaintiff sued for partition of a portion of a joint estate and for Mias pos- 
session of the share which might on tlie partition be allotted to him, alleging that* 
he had been deprived of possession of that portion by his co-sharets in collusion 
with others, it was held the suit would not lie. Although under s. 265, Act X. of 
1877, a decree may be made for partition of revenue-pitying land, yet that decree 
must be carried into execution solely by the Collector.— Ramjoy Ghose and others 
(Defendants), Appellants, v. Ram Rimjun Chuckerbutty (Plaintiff), Respondent, 
8 Cal. Law Rep. 367. 

F MORTGAGED to the plaintiff his house and certain undivided laud in which H 
wl others, Hindu co-parceners, had a share. R bought the interest of H in the 
land at CouM-sie^ iiid let to H and V, who, failing to pay rent, were sued by R, 
who got a decree fm possession Tills deciee was transferred for execiiiion to the 
Collector, who sold the land, and rateably distiibnted the procet ds, except to V, who 
declined to take the amount tendered as his share. The plaintiff sued V and the 
purchasers under E's decree to recover his mortgage-debt by a sale of the property 
mortgaged to him. UeJd that R’s deciee, not being for partition of the family pro- 
perty, 01 for the sepaiatc possession of a share, was not one contemplated by s. 265 
of the Code of Civil Piocedure. The proceedings of the Collector were witlioul 
jurisdiction, and the plaiutiff wa^ entitled to ignore them, and assert his claim under 
the mortgage. That the defendants being in actual possession— albeit through a 
‘Sale under a void dcciee — could not be ousted m the piesent suit, and were entitled 
to say that the plaintiff hid not pioved his title to sell the specific lands mort- 
gaged.— Xaiayan r. Vitim, 1. L. R., 8 Bom. 539. 

M OBTAINED against R a decree for possession of ‘‘ a one-fourth share of the 
two fallow lands, Hos. 490 and 541, raea«uiing 7 bighas and 2 bighas 16 biswas re- 
spectively, after removal of the trees planted thereon.” The Court, in executing 
the decree, placed the decree -holder in joint possession of the two plots, to the 
extent of the one-fourth share decreed to him, but declined to remove the trees 
until the said share had been specifically ascertained and partitioned by the Col- 
lector, in reference to s 265 of the Civil Piooedure Code, that the deciee 

could not he understood to entitle the plaintiff to remove the trees from a hirger 
4 irea than that to which he was entitled under that decree ; and that, so long as that 
area remained joint and unascertained, the plaintiff could not execute the decree in 
the manner sought. HeUl also that the decree in the present case could not be 
called a ^‘deciee for the paitition or for the separate possession of a share of an 
undivided estate paying revenue to Gox^erameot,” within the meaning of s. 265 of 
the Civil Procedure Code, so as to require the intervention of the Collector for the 
purpose of executing the decree; and that the Court of first instance, in order to 
meet the exigencies of the decree, should have separated the one-fourth to which 
the plaintiff was declared entitled, and, in executing the decree, should have ordered 
that the trees standing on the one-fourth area should be uprooted. — Earn Dayal v. 
MeguLaU-L. B,6AH 452. 

In 1851 an estate was brought under hutwam under the provisions of Regulation 
XIX. of 1814. At such hutwara^ a portion of the estate, being covered with water, 
imd unfit for cultivation, was not divided, but left joint amongst all the co-sliarers, 
the land -revenue payable on account of the whole estate being apportioned amongst 
estates into whicdi the portion divided was split up. Subsequently, on 
rejmaining joint becoming dry and fit for cultivation^ an application was 


IXEdUTlON OF BECREES* 



made by one of tbe co sharers to the Collector to partition the sauie under the pro^ 

visions of Beng, Act YITL of 1876, but that officer refused to do so, on the groond | 

that the land **did not bear an assessed revenue, and was not shown m the tow)i. j 

In a suit brought under the above circumstances to compel the Collector to maka 

the partition, and in the alternative to have it made by the Civil Conit, hdd that* | 

though the reason given by the Collector for refusing was an erroneous one, he was 

not bound to make the partition under the provisions of Beng. Act VTIL of 1876, j 

as the land in suit was not liable for the payment of one and the same demand of I 

land-revenue, and was tlynefore not a joint undivided estate within the terms of | 

8. 4, cl 9 of that Act. Held also that the word estate,’' as used in s. 265^ of this | 

Civil Procedure Code, must not Ue constined in the same limited and defective I 

sense in which it i's iiKed in Act VI I L of 1876, but must be taken to be there used I 

in its ordinary signification, and that consequently the plaintiff was entitled to a | 

decree for partition under the provisions of that section. Ghnndernath Nimdi j 

Hur Narain Deb (I. L, R , 7 Cal. 153) approved.—Secretary of State v. Kundua 

Lall, I. L. a, 10 CaL 435. 


F, — Of Attachment of Property. ^ 

! 

266. The following property is liable to attachment and sale in M.S.0.0, 
Property liable to attach- execution of a decree (namely), lands houses 
meat and sab in execution Or other buildiDgs, goods, money, bank-notes, ^ 

of decree. cheques, bills of exchange, hundis, promissory- property),, 

notes, Government-securities, bonds, or other secuiities for money, debts, 
shares in the capital or joint-stock of any railway, banking, or other 
public Company or Corporation, and, except as hereinafter mentioned,, 
all other saleable property, moveable or immoveable, belonging to the 
judgment-debtor, or over which, or the profits of which, he has a dispos- ^ 

ing power, winch he may exercise, for his own benefit, and whether the 
same be held in the name of the judgment-debtor or by another person 
in trust for him or on his behalf: 

Provided that the following particulars shall not be liable to such 
attachment or sale (namely) — 

(a) the necessary wearing apparel of the judgment-debtor, his wife, 

and children ; 

(b) tools of artizans, and, where the judgment-debtor is an agri- 

culturist, his implements of husbandry and such cattle 
as may, in the opinion of the Court, be necessary to en- 
able him to earn his livelihood as such; 

(c) the materials of houses and other buildings belonging to and 

occupied by agiiculturists ; 

(d) books of account; 

(e) mere rights to sue for damages ; 

(/*) any right of personal service; 

(y) stipends and giatuities allowed to military and civil pensioners 
of Government, and political pensions; 

(h) the salary of a public officer or of any servant of a Railwav ^ 

Company, v^hen such salary does not exceed twenty rupees 
pe7^ mensem, and one moiety of the salary of any such 
officer or servant when his salary exceeds that amount ; 

{%) the pay and allowances of persons to whom the Native Articles 
War apply ; 

\j) the wages of labourers and domestic servants ; 
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(k) m expectancy of succession by suivivorship or other merely 

contingent or possible right or interest ; 

(l) a right to future maintenance. 

Explanation — The particulars mentioned in clauses (g), (A), Q), 
and (/), are exempt from attachment or sale, whether before or after 
they are actually payable : 

Provided also that nothing in this section shall be deemed 

(a) to exempt the materials of houses and other buildings from 

attachment or sale in execution of decrees for rent, or 

(b) to affect the Army Act, 1881, or any similar law for the time 

being in force. 

Under clause 7h of a. 266 of the Code of Civil Procedure, 1882, a moiety of 
the salary of a public ofScer drawing half-pay (exceeding Rs. 20 per mensem) on 
sick leave is liable to attachment. — Beard v, Egerton, I. L. R., 6 Mad. 179. 

A BEBT secured by mortgage of immoveable property cannot be sold in execu- 
tion of a decree under the provisions of the Civil Procedure Code applicable to 
moveable property. — Srinath Dutt v, Gopal Ghimder Mittra, I. L. R., 9 Cal. 511. 

Acffi X. of 1877, s. 266, proviso c, does not prohibit the sale (in execution of 
decree) of property specifically mortgaged, albeit the property be materials of a 
house belonging to or occupied by an agricnlturist.-— Bhagvandas v. Haithibhai, 
I. L. R , 4 Bom. 25. 

The bar in s. 266 of the Civil Procedure Code to the attachment of gratuities 
allowed by Government to its ex-servants, military and civil, is not limited to such 
gratuities as are allowed to ‘^pensioners,” but applies to a gratuity granted in consi- 
deration of past services. — Bawan Das v. Mul Chaiid, I. L. R , 6 All. 173. 

A HERITABLE right to reccive a certain monthly allowance originally assigned 
in lieu of a share of lauded property is not a mere right to maintenance or anything 
else exempted by the proviso to s. 266 of the Civil Procedure Code, and is saleable 
in execution of a decree, — Salamat Hossein v. Luckhi Ram, I. L. R., iO Cal, 521. 

Held that ss. 266 and 295 must be read together, and that an ordinary judgment- 
creditor is not entitled, under s. 295, to a rateable proportion of the assets realized by 
the sale of such house or building under a decree obtained by another creditor for 
i^ent due to him in respect of the said house or building. — Mdniklal Venilal v. Lakha 
and Mansing, 1. L. R., 4 Bora. 429. 

Where the decree of a Civil Court expressly declares that a person’s right in 
% vriUi shall be sold, it is not competent in execution-proceedings to qtmstion the 
command, on the ground of the vritti being protected from sale under s, 266 of tlie 
Code of Civil Procedure, or from its being by the nature of it unsaleable to the 
public at large .—Sad ashiv Lalit v, Jayantibai, I. L. R., 8 Bom, 185. 

In case of pensions not exempted from attachment under s. 266 of the Civil 
Procedure Code (Act X. of 1877), it is only arrears in respect thereof actually 
accrued due that are attachable in execution of a decree. Syud Tuffuzul Hussain 
Khan v. Rughunath Pershad (14 Moore’s I. A. 30 ; S. 0., 7 B.L. R 186) cited and 
followed.— Bhy rub Ghunder Roy (Plaintiff) v. Madhub Chunder Sein (Defendant), 
6 CaL Law Rep. 19. 

The right to sue for mesne-profits is a ‘‘ right to sue for damages” within the 
meaning of s. 266, cl. e, of the Code of Civil Procedure, and, therefore, cannot 
be Sold in execution of decree. Where, therefore, the plaintiff purchased the right 
to sue for rnesne-profits at a sale in execution of a decree, hold that a suit by him 
IP enforce the right was not maintainable.— Shyam Chand Koondoo v, Land Mort- 
gage Bank of India, Linaited, I. L. R., 9 Gal. 695. 

^ PEfjSQNS who agree to spin cotton belonging to a spinning and weavii^ com- 
pany, and to receive a certain amount of money for a certain quantity of cotton spun 
are labourers within the meanin| of s. 266 of the Code of Civil Procedure, 
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Aot X. of 1877, and therefore their rernnneratian is wages, vi"lnch,nnder clause i 

of tlie section, cannot be attached in execution of a decree, Jechand jlnnsal (Appli* 
cant) Aba and Baika (Opponents), I L, R., 5 Bom. 132. 

Before property of a judgment-debtor can be exempted from execution as 
falling under the head of the property tlescribed in s. 266 of the Code of Oiril Pro- 
cedure, it is necessary that the Court should first express its opinion that such pro- 
perty is necessary to enable the execution-debtor to earn his livelihood, and the Court, 
which must decide this point, is the Court which issues the execution. S 14 (o), 
part ii., chapter 5 of the General Rules and Circular Orders of the High Court 
commented on. — Bakhir Mohammed v. Doorga Churn Shaha, 1. L. R., 10 Cal. 39. 

The right or interest which the vendor of immoveable property has in the pur- 
chase-money, where it has been agreed that the same shall be paid on the execution 
of the conveyance, is not, so long as the conveyance has not been executed, a debt, 
but a merely possible ligbt or interest, and as such, under s. 266 of Act X. of 1877, 
is not liable to attachment and sale in the execution of a decree. The person who 
purchases such a right or interest at a sale in the execution of a decree takes nothing 
by his purchase. — Ahmud-ud-din Khan (Plaintiff) -y, Majlis Rai and others (Defend- 
ants), I, L. R., 3 All. 12. 

Debts due to a British subject by the Gaikwar Government, or by a subject of 
that Government or of a State in the Province of Kathiawar, are not debts which,, 
under s. 266 of the Code of Civil Procedui'e (Act X of 1877), are liable to attach- 
ment in execution of a decree. Claims over which no Court in British India has 
jurisdiction are not debts liable to be attached under s. 266 of the Civil Procedure 
Code (Act X. of 1877), The mere circumstance that the garnishee is, at the lime of 
the application for attachment, bejmnd the limits of British India, would not of itself 
render the debts not liable to be attached. — Gbamshamlal (Applicant) v, Bhansiili 
(Opponent), L L. R., 5 Bom. 249. 

The expression, “ materials of houses and other buildings belonging to, and 
occupied by, agriculturists,” used in s. 266, cl. c, of the Code of Civil Procedure, 
is intended to exempt from attachment and sale the house dwelt in by an agricul- 
turist as such, and the farm buildings appended to sucli dwelling. The exemption 
does not extend to other houses not in the physical occupation of an agriculturist 
owner as a dwelling appropriate or convenient for his calling. The exemption 
extends, after the death ot au agiiculturist debtor, to his representative v ho occu- 
pies the house in good faith as an agriculturist, and who does not take it up merely 
with the view of defrauding his creditor. — Radhakisan Hakumji v. Balvant Ramji, 
I. L. R., 7 Bom. 530. 

K, a servant in the employment of the East India Railway Company, was 
recommended, by the Traffic Manager, a bonus in consideration of long and good 
services. This recommendation was sanctioned, and the amount of the bonuh was 
received by the District Paymaster. Before payment to K, the money wavS attiched 
{n execution of a decree obtained against him by J. Held that inasmuch as the 
bestowal of the money was a gift of moveable property of date subsequent to the 
Ist July, 1882, and was not evidenced by a registered instrument, it could only bo 
effected by actual delivery ; that as there had been no such delivery as completed 
the transfer (s. 123 of the Transfer of Property Act, and s, 90 of the Contract Act), 
the money was not at K’« disposal, and he could not have enforced payment ; and 
that the money was therefore not liable to attachment in execution of a decree 
against him. — Janki Das v East Indian Railway Company, I, L. R., 6 AIL 634. 

On 28tb September, 1877 (i e., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-decree by attachment 
(inter alid) of a political pension enjoyed by the defendants. Under Act VIIL of 
1859, s. 216, a notice was issued on the same day to the defendants, calling upon 
them to show cause why the decree should not be executed. The defendants accord- 
ingly appeared on the day fixed (at which date Act X. of 1877 had come into force), 
and contended that, under s. 266, cl. //, of that Act, the pension was no lonurer attach- 
able. Held that all proceedings commenced and pending when Act X. of 1877 
became law were, under Act U of 1868, s 6, to be governed by the law theretofore 
In force ; the general rule of construction contained in tfiat section not being affected 
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or varied by Act X of 1877, ss. 1 and 3, and that a iondple application f^or en- 
'' fDrcem{‘nt of a decree in a particular way, coupled with an order of the Court in 
; furtherance of that object, as much constitutes a proceedini>* in execution commenced 
and pending as the actual issue of a warrant of attachment — Vid^^’drim v. Chandra 
Shekharau), I. L, R., 4 Bom. 163. 

M^S.O.O, 267. The Court may, of it? own motion, or on the application of 
Power to summon and the docree-holder, snmtBori any person whom it 
examine persona as to pro- thinks necessary, and examine him m respect 
perfcy liable to be seized. property liable to b" seized in satisfac- 

tiori of the decree, and may require the person summoned to produce 
any document in his possession or power relating to such property, and 
before issuing the summons of its own motion shall declare ti)e person 
on whose behalf the summons is so issued. 

M.S.0.0. 268. In the case of (a) a debt not secured by a negotiable instru- 

Afctaotmenfc of debt, share, meif- (&» ^ share iu the Capital of any public 
and other property not in Gotnpany or Corporation, (c) other moveable 
possession of judgment- property not in the possession of the judgment* 
debtor, except property deposited in, or in the 
custody of, any Court, the attachment sliall be made by a written order 
prohibiting, 

(a) in the case of the debt, the creditor from recovering the debt 
and the debtor from making payment thereof until the further or’der of 
the Court ; 

(b) in the case of the share, the person in whose name the share 
may be standing, from transferring the same or receiving any dividend 
thereon ; 

(c) in the case of the other moveable property except as aforesaid, 
the person in possession of the same from giving it over to the judg- 
ment“debtor. 

A copy of such order shall be fixed up in some conspicuous part of 
the Court-house, and another copy of the same shall be sent, in the case 
of the debt, to the debtor, in the case of the share, to the proper officer 
of the Company or Corporation, and in the case of the other moveable 
property (except as aforesaid), to the person in possession of the same. 

A debtor prohibited under clause (a) of this section may pay tlie 
amount of his debt into Court, and such payment shall discharge him 
as effectually as payment to the party entitled to receive the same. 

In the case of the salary of a public officer or the servant of a 
Railway Conqinnv, the attachment shall be made by a written order, 
requiring the offirer whose duty it is to disburse the salary to withhold, 
every month, such portion as the Court may direct, until the further 
orders of the Court. 

A copy of every such order shall be fixed up in a conspicuous part 
of the Coiiit-house, and shall be served on the officer so required, 

Everv such officer may, from time to time, pav into Court any por- 
tion Sf) withheld, and such payment shall discharge the Government or 
the Railway Company, as the case may be, as effectually as payment to 
the jiulgment-debtor. 

, IXOEFrin the manner allowed by s. 20, Act XL of 1865, the Judge of the 
Shapil Cause Court cannot now send a decree of his own Court for execution by 
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atiotber Court, uor can he insane an order under s. 268, Act X. of 1877, out of his 
own jurisdiction — Mun^bce Husein Ali (Plaintiff) t?. Asbotosh Gangooly (Defend- ^ 
ant), 3 Cal. Law Rep. 30. 

Under the provisions of a. 268 of the Code of Civil Procedure (Act X. of 
1877), bonds cannot he sold till the end of the six months from the date of attach- 
ment A Court of Small Causes cannot appoint a leceiver Bonds, therefore, on 
which recovery will be time-barred before the date on which a sale can legally be 
juade, cannot be made available for satisfaction of the iud^ment'Creditor’s debt. — - 
Nur Singh Dass Raghunatli Dass (Plaintiifs) y. Tulsi Rain Bin Daulat Ram 
(Defendants'), I. L. R, 2 Bom 558. 

The right or interest which the vendor of immoveable property has in the pur- 
chase-money, where it has been agreed that the same shall be paid on the execution 
of the conveyance, is not, so long as the conveyance has not been executed, a debt, 
but a merely possible light or interest, and as such, under s. 266 of Act X. of 1877, 
is not liable to attachment and sale in the execution of a decree. The person who 
purchases such a light or interest at a sale in the execution of a decree takes 
nothing by his purchase.— Ahmud-ud-din Khan (Plaintiff) v, Majlis Rai and others 
(Defendants), I L. R., 3 All, 12. 

A EXECUTED a promissory note in favour of B. C obtained a money-decree 
against B, and in execution of such decree the Court proceeded to attach the note 
by an order issued to A under s. 268 of the Civil Procedure Code, and subsequently 
to sell B’h title and interest in the note by auction. D, assignee of the purchaser 
at the sale, sued A for recovery of the amount of the note. Held that there had 
been no valid attachment of the note, actual smzure and delivery under ss. 270 
and 299 having been omitted ; and that, consequently, nothing bad passed to D by 
the execntion-s<ile. — Batcharya v, Latchmidvana, 4 Ind. Jur. 166. 

A decree-holder, by a prohibitory order issued under ActX. of 1877, s. 268, 
attached a debt due to his judgment-debtor. This person, served with the order, 
applied, under s 278, to have the attachment removed Held that the application 
could not be entertained under s. 278, that section having no application to the case ; 
but that, before issuing a proclamation of sale, in execution of a decree, of the debt 
€0 attached, it is the duty of the Court, under s. 287, to ascertain all the Court 
considers it material for the intending purchaser to know in order to judge of the 
nature and value of the property proclaimed for sale. If the property, of which 
sale is sought, is a debt, and the Court receives notice from the alleged debtor that 
no debt exists, the Court should satisfy itself as to the existence, or otherwise, of 
the debt, and, if it comes to the conclusion that no debt exists, should abstain from 
proceeding to sale. — HariUil Amthabhai v. Abhesang Mem, I. L. R., 4 Bom. 323. 

269. If the property be moveable property in the possession of the M.S.C*Ot 
Attachment of moveable j»Jgment-debtor, Other than the property men- 
property in possession of tioned in the fir.st proviso to section 266, the 
judgment-debtor. attachment shall be made by actual seizure, 

and the attaching officer shall keep the property in his own custod}^ or 
in the custody of one of his suboidiuates, and shall be responsible for 
the due custody thereof: 


Froviso. 


Provided that, when the property seized is subject to speedy and 
natiiial decay, or when the expense of keeping 
it in custody will exceed its value, the proper 
officer may sell it at once. 

The Local Government may, from time to time, make rules for the 
Power to Tii£Lk© rules for rnaintenance and custody, while under attach*- 
TOaintenanoe of attached ment, of live-stock and other moveable pro- 
live-stock. the officer attaching property under 

this section shall, notwithstanding the provisions of the former part of 
this section, act in accordance with such rules. 


t'A *. 
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H.S.U.O. 270. If th^ property be a negotiable insLriimeut not deposited in 

z fo‘be“fri”rrf ^ 

M.s.ac. 271. No peisoii executing any process under this Code, directino* 

bmidmr “ T authorizing seizure of moveable property® 

t !• • t. II 1 enter any dvyelling-house after sunset and 

JB t, when any such person has duly gained access to any dwellina'-honse’ 
he may unfasten and open the door o®f any room in which he haf re^ on 
to believe any such property to be : 

Provided that, if the room be in the actual occupancy of a woman 
“ 0 ““'’•■dii'g to the customs of the country 

Uio ’ 1 11 • ‘I®®® P«Wic. the person executing 

the process shall g.ye notice to her that she is at liberty to withdTaw® 
and, after allowing a reasonable time for such woman to withdraw and 
giving ler every reasonable facility for withdrawing, he may enter such 
room for the purpose of seizing the property, using at the same t?me 

Eri?n,ovaT’ provisions, to prevent its clan- 

execute a wiit of iittioliin?nt''tl!a°prevbasl^ door of a shop in order to 

altered by Act X of 1877 s 5 > 7 ^ '““‘'ly existina; law on the subject not boino- 

3 Bom. 89. ’ '^^l.-Damodar Parsotam v. Ishvar .Jetha, I. L R." 

anofflcer\°UhoST7aSeItVpS.n^ ®“POwering 

which she resides. Under s 830 of the" Civil bouse ie 
to enter the house, ho may brelk into officer is able 

in order to effect file arres^t -S \I SmWe n'® 

Dossee, I. L. B., 7 Cal. 19. Radumbmee Dossee v. S. M. Koylashkaminee 

ll.s.0.0. 272. If the property be deposited in, or be in the custody of. any 

A.tfcaohmeiit of property Ooiirt or public officer, the attachment shall be 
&e";^rr.“ ^ ^ ®'>oh court “ 0 ^: rl. 

or dividend beoomino- mTahlo^th^*^ pioprty, and any interest 
^ further orders of the Com t from whicT the'”n^^tiS iues 

Piovided that, if such property is deposited in, or is in the Custody 
Proviso. ? Court, any question of title or priority 

person. .01 bd„g th. jnZZft dS n"“'* 

such property by Vi, tui Of Titf ol- be interested in 

shall be determuied by such Court, ®'“a®bment, or otherwise, 

in cS, madl*’Md“er attachment of property 

Becree-hJiIdcrfASant) f mIiwv rl" pode.-Noorjaban Be|mZ 

Law Rep. 17. Ehanun, and another (Respondents), 7 Cal, 

way of^maliLnrdlht* from* thTcXc^^^^^ T®‘' ® amount by 

fct«airallantf.s. In execntiS of a 

to attach under s. 337 of Act VUI ef 1868*!a®®’ September, purported 

raci YWl. e* i8^e, A » gpciifiod 
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Subsequent to this attachment, namely, on 23rd Septeinber, 1873, A and B Mort- 
ga^ed tbek rights to 01*6 plaintiff. In a suit brought by hini against B, and 0, 
that attachment under s. 237 was not applicable to a right to receive money 
for ever : that such an attachment is only good so far as it relates to any specmc 
amount, which may be set forth in the request to the officer m whose hands the 
moneys are, as being then payable or likely to become payable ; and that the auach- 
ment in question was therefore invalid, Semble. — The attaching creditor should 
have proceeded under ss. 235 or 236. In either of such^ cases the defendant, the 
person to whom the money was payable, would be entitled to notice that he was 
not at libeity to alienate his rights. — Nilkanto Dey (Defendant) v* Hurro Soonderee 
Dossee (Plaintiff), 1. L. R., 3 Cal. 414. 

In execution of a decree of a Munsiffs Court, the plaintiff attached certain 
money, the proceeds of decrees which her judgment-debtor had obtained against 
third parties, then lying in a Small Cause Court to her credit, and subsequently 
obtained an order from the Munsif directing the same to be paid to her in satisfac- 
tion of her decree, which order was duly communicated to the Small Cause Court 
Judge, Subsequently, the defendant, who held another decree against the same 
judgment-debtor, attached the same sale-proceeds. The Small Cause Court J udge 
then proceeded, under s. 272 of the Civil Procedure Code, to enquire whether the 
plaintiff was entitled to any priority over the second attaching creditor, and, having 
decided that question in the negative, divided the sale-proceeds rateabl)^ between 
them. In a suit brought by the plaintiff, under the above circumstances, to recover 
from the defendant the portion of the sale-proceeds so paid to him, held that s, i 

295 of the Civil Procedure Code had no application, inasmuch as the plaintiff had f 

not applied to the Small Cause Court Judge to execute her decree, and it had never ' 

been transfeired to the Court for execution ; and that the proviso in s 272 is merely 
intended to mean that any question of title or priority is to be determined by the 
Court in which or in whose custody the property is, and not by the Court which | 

made the order of attachment. Held also that, previous to the order by the Mun- 
sif directing the payment to be made to the plaintiff, the Small Cause Court Judge f 

would have had jurisdiction to deal with the question he had tried ; but as that [ 

order was made prior to the attachment by the defendant, the judgment-debtor had 
no interest in the money which could be so attached, the effect of that order being 
to vest the propeity in the money in the plaintiff, and to take it out of the disposal 
of the Small Cause Court Judge, and consequently the order for distribution was 
wrong, and the plaintiff was entitled to the decree she sought. Quoere. — Whether 
an order made by a Court under s. 272 was intended by the Legislature to be a final 
order ? — Gopee Nath Acharjee v. Achcha Bibee, I. L. R., 7 Cal. 563, 

273. If the property be a decree for money passed by the Court M.S.C.O. 

Attachment of decree for which passed the decree sought to be executed, | 

Thorny. ^ the attachment shall be made by an order of ^ | 

the Court directing the proceeds of the former decree to be applied in JovLbiepro* [ 
satisfaction of the latter decree, perty). 

If the property be a decree for money passed by any other Court, 
the attachment shall be made by a notice in writing to such Court ‘ 

under the hand of the Judge of the Court which passed the decree 
sought to be executed, requesting the former Court to stay the execu-* ^ 

tion of its decree until such notice is cancelled by the Court from which 
it was sent. The Court receiving such notice shall stay execution 
accordingly, unless and until 

(a) the Court which passed the decree sought to be executed can- 
cels the notice, or 

(b) the holder of the decree sought to be executed applies to the 
Court receiving such notice to execute its own decree. 

On receiving such application, the Court shall proceed to execute 
the decree, and apply the proceeds in satisfaction of the decree sought 
to be executed. ^ 

I 

Ciy. 22 I 
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In th« case of all Other decrees the attachment shall be made ht 

Attaotoent of other de- a notice in writing, under the hand of the 
n* i i, i 1 Judge of the Court which passed the decree 
nrnWhif^ holder ofthe decree* sought to beaHi^ed 

prohibiting him from t.ansferring or charging the same in anrffi •* 

senoing to such Court a like notice in writing to abstain from executing 
the decree sought to be attached until such notice is cancelled by the 

Syreff^teS such SticTshaU 
give ettect to the same until it is so cancelled. 

i he holder of any decree attached under this section shall be 

‘J^eCojirt executing the same 
such information and aid as may reasonably be 
required. 

virtutof “ thSe otrll"!-! ^/dg^ent-debtor k not a debt, which, by 

adecreeq^rSetfiLler llc^ 

?Ld 418 follo,;ed.-^i..uvengada rvJthilKL ^E.! 

SK-ii*T,o££“S t--: 

same Court, were being executed Iw thT’oamA^r^^ “°v 

the first clause of s'! 273 of Act X provisions of 

Bitt. K.„ 

m. If the ptopertj be immoveable, the attachment shall be made 

S » X,wise.’“'*'”’ “■* '“r 

nronJrtv proclaimed at some place on or adjacent to such 

order s^Il^e fiLi customary mode, and a copy of the 

Court-house. ^ conspicuous part of the property and of the 

of revenue to Government, a copy 

bavi^^^^en^piace before tWrtv*dfva'f"'°^^l!’^® property in execution of a decree 
the property had expired '■ ® of osle being made on 

sale. Mohunfc Meffh Lall Pooree « <^h!h -p} publication of the 

"««■ xvk of IS06, i8,co»pri.ms 
•ecfion Of Act VIII ®- 81 and the foJlowinl 

S.S it-? sss 

t.wp»v« that ft. “ftX St tottS 
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of the attachment, had been complied with. Beld that this objection to the validity 
of the attachment could not be raised for the first time on this appeal, even if it was, 
not rather for the mortgiJige&f seeking to deprive the attaching creditor ox ms posses- 
sion, to prove the non-observance of the fcwmalities in question. Se/rwle. A re- 
attachiBent of property after decree does not imply an abandonment of an^ttacli- 
ment obtained before decree.-— Ramkrishua Das Sarrowji v, Snrfunnissar Begura^ 
I. L. R , e Cal. 129. 

Application was made for the attachment, in execution of a decree, of a muafi 
bolding belonging to the judgment-debtor. The numbers and areas given m suohv 
application as the numbers and areas of the lands comprised in such holding were the 
numbers and areas of certain revenue- paying lands, and were not tlie numbers and 
areas of any lauds held as inuafi by the judgment-debtor. The order of attachment 
described the propeHy as desmibed in the application for attachment. The judg- 
ment-debtor having alienated by sale a rauafi holding belonging to Inm, the decree- 
holders sued to have such alienation set aside as void under the provisions of s. 27o 
of Act X. of 1877. Held that, having regard to the description givp in the applica- 
tion for attachsment and the order of attachment, it could not be said that the rauafi 
holding alienated by the judgment-debtor was under attachment at the time of the 
alienation, and its alienation was therefore not void under s» 278 of Act X» of 1877. 
Meld also that the material misdescription of the property in this case in the order 
of attachment protected the alienees, who were bond fide purchasers, from having the 
alienation set aside as void under s. 276, as the attachment could not, under the cir- 
cumstances, be beld to have been “ duly intimated and made known,” as required by 
that section. — Q*um<ani (Plaintiff) v. Hardwar Pandey and others (Defendants), 
1. L. R., 3 AIL 698. 

The defendant obtained a decree against D, father of the plaintiffs^ for satis- 
faction of his debt by the sal© of a moiety of a village mortgaged to him by D In 
execution of it be attached the mortgaged property, the attachment being made, 
under Act X of 1877, s. 274, by an order prohibiting D froin transferring or charg- 
ing the property in any way, and all persons from receiving it from him by pur- 
chase, gift, or otherwise. The plaintiffs thereupon applied for the removal of the 
attachment, but their application was rejected. They then sued for a declaration of 
their right to two-thirds of the property. The District Judge, who tried the suit, 
rejected it on the ground that it was barred by Act I. of 1877, s. because the 
plaintiffs might have sought further relief than a mere declaration of title, and 
omitted to do so. He was of opinion that the attachment constituted a disposses- 
sion, and that the plaintiffs might have asked to be replaced in possession, or, at any 
rate, for the removal of the attachment. Held by the High Court on appeal 
that the plaint was not open to objection on the ground that it only asked for 
a declaratory decree, without any consequential relief ; that the prohibitory order to 
D did not constitute a dispossession of D, and still less of the plaintiffs ; and that 
they could not have properly asked for removal of the attachment by a cancellation 
of the prohibitory order to D so long as they admitted that D bad an intere^itin the 
attached property ; and also that the plaintiffs could not have properly asked for 
any consequential relief in their suit, but that, when they instituted it, they were 
entitled, and, indeed, bound to ask for a declaration of their right, if only to prevent 
a purchaser at the sale, under the defendant’s decree against D, from afterwards 
alleging that he bad purchased without notice of the plaintiff’s claim. — Narayanrao 
Dtoodar Dabhalkar v. Balkrisbna Mahadeo Gadre, I. L. R., 4 Bom. 629. 

The proclamation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court-house as required by s. 290 Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the 
remainder of the property sold to satisfy his decree under the provisions of s. 295 
of the Civil Procedure Code. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, C, who had also obtained a decree against 
the owner of the land, applied for leave to execute bis decree, in order that he might 
participate in the salenproceeds under s. 295 of the Civil Procedure Code* Upon the- 
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day fixed for tBe sale, tlie Deputy Commissioner was unable, through illness, to at- 
tend ; and he postponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of G’s decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of iriegukrity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further particulars, was given, and the moitgagee was allowed to purchase ; and the 
the Deputy Commissioner had accepted the reports of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficiency. Seld that the proclamation of sale on the propeity 
having taken place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such material irregularities in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had suffered material injury by 
reason of such irregularities. Seld also that the Deputy Commissioner was not 
entitled to proceed upon the reports of the Nazir and Court-peon, but was bound 
to hear the evidence tendered by the judgment-debtor, though he was justified, 
under s. 291, in postponing the Scde as he had done. Eeld, further, that the third 
judgment-creditor, who had not attached the property, was still entitled to have the 
sale proceeded with, and his decree satisfied under the provisions of s. 296. — Molmnt 
Megh Lall Pooree w. Shib Pershad Madi, I. L. R., 7 Cal. 34 

S, 0 . 0 . 275. If the amount decreed with costs, and all charges and er- 

Order for withdrawal of penses resulting from the attachment of any 
attachment after satiafao- property, be paid into Court, or if satisfaction 
tion of decree. 0 f ^be decree be otherwise made through the 

Court, or if the decree is set aside or reversed, and other shall be issued, 
on the application of any person interested in the property, for the 
withdrawal of the attachment. 

276. When an attachment has been made by actual seizure^^or by 
Private alienation of pro- written order duly intimated and made known 
terty after attachment to in manner aforesaid, any private alienation of 
the property attached, whether by sale, gift^ 
mortgage, or otherwise, and any payment of the debt or dividend, or 
a delivery of the share, to the judgment-debtor during the continu- 
ance of the attachment, shall be void as against all claims emforceaWe 
under the attachment. 

An attaching creditor has not, as such, any right to redeem a mortgage subsist- 
ing prior to his attachment. — Soobhul Ch under Paul i?. Nitye Churn Bysack I. L. R., 
6 Cal. 664 

A ESNEWAL of mortgage already existing on the property prior to sttachmenty 
which does not enhance the charge, is not an alienation within the meaning of 
8. 276 of the Code of Civil Procedure.— -Mahadevappa Srinivasa Ran and another, 
I. L. R., 4 Mad. 417. 

Whebb certain immoveable property having been attached, the execution-case 
was subsequently struck off the file, and the judgment-debtor applied again for 
attachment of the same property , held, looking to the particulai circumstances of 
the case, that a private alienation of the property, after the date of such application^ 
but before attachment, was not void under the provisions of s. 240 of Act Till, of 
1859. The principle of the High Court’s decision in Ahmed Hossain Khan 
Muhamraed Azeem Khan (H. C. R., N. W. P., 1869, p. 51) followed. — ^Zaid-unnissa 
(Plaintiff) dairamgir (Defendant), L L. R,, 1 All. 616. 

. A MVasb alienation of property under attachment is void, under s. 276 of th« 
jPfOsedui'e Code, as against all claims enforceable under the attaehment’’ 
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®nfy. BeUt, therefore, where property attached in exeoation of a decree was alien- 
ated, and was, after such alienation, again attached, the first attachment hYl?f 
expired, and was brought to sale in pursuance of the second attacnraent, ana tn 
purchaser sued for possession of the property, claiming on the ground tlxat tne alie- 
nation of the propel ty was void under the provisions of s. 276, that as no claim was 
enforced or was enforceable under the first attachment, under wmcn the proper y 
was alienated, but the purchaser was claiming under the second attachment, such 
alienation could not be assailed under the provisions of s. 276. brobina oingti 'O, 


Zialiin Singh, I. L. R., 6 All. 33. 

By agreement between L and Q, the parties to a suit, the matters in difieren<^ 
between them were referred to arbitration. An award was made directing that .b 
should transfer certain property to Q by way of sale. Between the day the awara 
was made and the day a decree was made in accordance with the award such pro- 
perty was attached in execution of a decree against L. After the attachment L, m 
compliance with the decree made in accordance with the award, executed a convey- 
ance of such property to Q. Held by the Full Bench (affirming the decision of 
Straight, J., and reversing that of Spankie, J.) that such conveyance 'was not a 
“private alienation’* in the sense of s. 276 of Act X. of 1877, and was therefore 
not void under that section as against a claim enforceable under such attachment. 
Qurban Ali u. Ashraf Ali, 1. L. R., 4 All. 219. 


Certain land was attached in the execution of a decree in the manner required 
by s. 235 of Act VIII. of 1859, but a copy of the order of attachment was not, aa 
required by s. 239 of that Act, fixed up in a conspicuous part, or in any part at all, 
of the Court-house of the Court executing the decree, nor was it sent to or fixed 
up in the office of the Collector of the district in which the land was situated. 
Subsequently to the attachment of the land, the judgment-debtor privately 
alienated it by sale. Held that as the attachment had not been made known 
as prescribed by law, the piovisions of s. 240 of Act VIII. of 1859 did not 
apply, and the sale was not null and void. Indarchander v. The Agra and Master- 
man’s Bank (10 W. R. 264 ; S, C., 1 B. L. R , S. N., xx.) followed.— Nur Ahmad 
(Defendant) Altaf Ali (Plaintiff), L L. E., 2 All. 58. 


A SUIT on a mortgage foreclosed under Reg. XVII. of 1806, s. 8, comprising 
property attached before the date of the mortgage under s. 81 and the following 
sections of Act VIII. of 1859, was brought against the purchaser of the attached 
property, which had been sold under the decree obtained by the attaching creditor. 
The defence was, that the mortgage, falling within the provisions of s. 240 of the 
Act, was void as against the attaching creditor and those claiming under him. For 
the mortgagee it was contended that the attachment could not prevail, it not having 
been proved affirmatively that the requirements of s. 239, relating to the intimation 
of the attachment, had been complied with. Held that this objection to the validity 
of the attachment could not be raised for the fiist time on this appeal, even if it 
was not rather for the mortgagee, seeking to deprive the attaching creditor of bis 
possession, to prove the non-observance of the formalities in question. Semble . — A 
re-attachment of property after decree does not imply an abandonment of an attach- 
ment obtained before decree. — Ramkrishna Das Surrowji v. Surfunnissa Begum, 
I. Ii. E., 6 Cal. 129. 

AlE^PliiCATiON was made for the attachment in execution of a decree of a manfi 
holding belonging to the judgment-debtor. The numbers and areas given in such 
application as the numbers and areas of the lands comprised in such holding were 
the numbers and areas of certain revenue-paying lands, and were not the nuinbei'S 
and areas of any lands held as maufi by the judgment-debtor. The order of attach- 
ment described the property as described in the application for attachment. The 
judgment-debtor having alienated by sale a maufi holding belonging to him, the 
decree-holders sued to have such alienation set aside as void under the provisions of 
s. 276 of Act X. of 1877. Held that, having regard to the description given in the 
application for attachment and the order of attachment, it could not be said that the 
maufi holding alienated by the judgment-debtor was under attachment at the time 
of the alienation, and its alienation was therefore not void under s. 276 of Act X. of 
1877. Held also that the material misdescription of the property in this case in the 
order of attachment protected the alienees, who were bond fide purchasers, from 
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having the alienation set aside as void under s. 276, as the attachment could 
under the circumstances, be held to have been duly intirndted and raaie known/* as* 
required by that section. — Gumani (PlaintifE) d, Hardwar Pandey and others* (Defend*- 
ants), L L. E., 3 All. 698. 

The title obtained by the purchaser on a private sale of property in Sritisfaction 
of a decree differs from that acquired upon a sale in execution. Under a private 
sale, the purchaser derives title through the vendor, and cannot acquire a title better 
than his. Under an execution-sale, the purchaser, notwithstanding that he acquires 
merely the right, title, and interest of the judgment-debtor, acquires that title, by 
operation of law, adversely to the judgment-debtor, and freed from all alienations 
and incumbrances effected by him after the attachment of the property sold. In 
1858, the respondent obtained a decree against B. In 1863, in satisfaction thereof, 
he caused to be attached a decree for mesne-profits made in favour of B against the 
appellants in 1860 In May, 1865, the respondent obtained an order for the sale 
thereof ; but instead of proceeding to execution-sale, he purchased, in 1866, the 
whole of the mesne-profits due under the decree of i860 by private sale from B. 
Meanwhile, in September, 1865, an order of Court had been made, between B and 
the appellants, on their consent (but without the respondent being a party to it), 
whereby the decree for mesne-profits was set off, pro tantOy against a prior decree 
for a larger amount, which the appellants had obtained against B. Eeld that the 
sale of 1866, having been a private one, and not in process of execution, the respond- 
ent only obtained such title as B had in the decree of 1860 — oiz., a title subject to 
the effect of the order of September, 1865. — Dinendro Nath Sannial and another 
(Defendants) v. Ram Kumar Ghose and others (Plaintiffs) ; Tarak Chander Bhatta- 
charji ??. Baikoonth Nath Sannial and others, I. L. R., 7 Cal. 107. 

M.S.0.0, 277. If the property attached is coin or currency-notes, the Court 

Court may di.oot coin or "laj. at any time during the continuance of the 
currency- notes attached to attachment, direct that such co-in or notes, or a 
be paid to party entitled. part thereof sufficient to satisfy the decree, be 
paid over to the party entitled under the decree to receive the same. 

H.S.0.0. 278. If any claim be preferred to, or any objection be made to the 

Investigation of claims to, attachment of, any property attached in exe- 
and objections to attach- cution of a decree, on the ground that sucb 
ment of, attached property, property is not liable to such attachment, the 
Court shall proceed to investigate the claim or objection with the like 
power as regards the examination of the claimant or objector, and in ail 
other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where the Court 
considers that the claim or objection was designedly or unnecessarily 
delayed. 

If the property to which the claim or objection applies has been 
advertised for sale, the Court ordering the sale 
Postponement o sa e. postpone it pending the investigation of 

the claim oi objection. 

Where a person whose property has been attached in execution of a decree 
against another person, and whose claim under s, 246 of Act VIII. of 1859 has been 
rejected, brings a suit under the previsions of s. 247 of Act VIII. of 1859, it m 
no objection to that suit that, previously to the filing thereof, the decree (in execu-^ 
tion of which the property had been attached) was satisfied by the judgment-debtoiv 
and the property released from attachment.— Sreeputty Mirdha t?. Kartick Singha» 
L L. R., 9 Cal 10. 

Uhdke ss. 289 and 274 of the Civil Procedure Code, it is necessary that a copy 
of the sale-proclamation should be affixed to some conspicuous place on the property 
attached ; and the omishion to do so is a material irregularity within the meaning of 
8. 311 of the Code of Civil Procedure. If it is proved that the price ol>lained for 
sold at to execution-sale is greatly inadequate, and if it be also proved that 
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tliere has been a material irregularity in publishing or conducting the mIc, the Court 
will presume that the irregularity w-as the cause of the inadequacy of price, 
proot is given to the contiary,’— fealytara Chowdharin v. Eamooomar Groopta, I. L. K., 

& Cal 466. . . . . 

An objection was made to the attachment of certain property in the execution 
•of a decree by the judgment-debtor, on the ground that such property was in his 
possession, not as his own property, but on account of an endowment. This objec- 
tion was one of the nature to be dealt with under Act X of 1877, s. 278 and the 
following sections. The Court executing the decree made an order against the 
decree-holder releasing the property fiom attachment. Held that sucli order was 
not appealable, the fact that the objection was made by the judgment-debtor not- 
withstanding, and the decree-holder’s proper remedy was to institute a suit under 
Act X. of 1877, 8. 283.— Shankar Dial «?. Amir Haidar, I. L. E., 2 AIL 762. 

A iveceee-Solder, by a prohibitory order issued under Act X. of ^1877, s. 268, 
attached a debt due to his judgment-debtor. This person, served with tlie order, 
applied under s. 278 to have the attachment removed. Held that the application 
could not be enteitaiued under s. 278, that section having no application to the case ; 
but that, before issuing a proclamation of sale, in execution of a decree, of the debt 
so attached, it is the dut^^ of the Court, under s. 287, to ascertain all that the Court 
•considers it mateiial for the intending pin chaser to know in order to judge of the 
nature and value of the property proclaimed for sale. If the property, of which 
sale is sought, is a debt, and the Court receives notice from the alleged debtor that 
no debt exists, the Court should satisfy itself as to the existence, or otherwise, of the 
debt, and, if it comes to the conclusion that no debt exists, should abstain from pro- 
•ceeding to sale. — Harilal Amthabhai v. Abhesang Meru, L L. R., 4 Bom. 323. 

The holders of a taluq hypothecated certain other property belonging to them 
as security for the rent A decree for rent was obtained against them. Piior to 
attachment, the taluqdars assigned their interest in eight annas of the hypothecated 
property to A, and made a mourosi lease of the remaining eight annas to him The 
decree-holder then obtained an order for summary sale for the rent due for 1876-77. 
8he then attempted to sell the property hypothecated to her. An objection by A 
was allowed. A regular suit was then instituted by the decree-holder against A, 
and it was declared that she was, after selling the taluq, entitled to sell the hypo- 
thecated property. The decree-holder again attempted to execute her rent-decree 
by attaching and selling the hypothecated property, and an objection by A was dis- 
allowed. Held that no appeal lay from the order disallowing the objection, as A 
could not be considered to be a ‘ representative’ of the taluqddrs within the meaning 
of cL 244, cl. <7, of the Civil Procedure Code, and was, therefore, debarred fiom 
appealing under ss. 278 and 283. — Rashbehary Mookhopadhya v, Maharani Surno- 
moyee, I. L. R., 7 Cal. 403. 

A AND attached in execution of their decree property of C and his two 
brothers, their judgment-debtors Subsequently D obtained a decree against 0 
alone, and on the 11th January, 1884, applied for attachment of the one-thhd share 
of G in the property attached by A and B, which belonged to 0 and his two brothers 
jointly. No order was on that date passed on the application. On the 14th Janu- 
ary, 1884, E purchased fiom 0 his one-third share in the attached properties, and 
tlm purchase-money was, by arrangement between the brothers, applied in satisfy- 
ing the debt due to A and B. On the 28th January, 1884, an order was passed on 
the application of the 11th January, 1884, granting the attachment asked for by D. 
And on the 23rd April, 1884, E preferred his claim to the one-third share purchased 
by him, and which had been since the purchase attached by D. The claim was dis- 
allowed on the ground that E had no title to the property, he having purchased 
whilst the property was under attachment. Held on appeal that the Judge should 
have, in accordance with s. 280 of the Code of Civil Procedure, confined himself to 
determining whether or no the property was in the possession of E on his own ac- 
count at the time that D attached the property, — Roy lash Chnnder Sen t?. Kovlash 
Ohunder Chakrabarti, I. L. E., 10 Cal. 1057. 

279. The claimant or objector must adduce evidence to show that at 
Evidence to be adduced the date of the attachment he had some interest 
by claimant, in, or was possessed of, the propeity attached. 


M.S.0.0. 
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An oedeb striking ofE an objection to the attachment of property attached 
execution of decree for default of prosecution is not ^‘conclusive’* as regards the 
right which the objector claimed to the property, within the meaning of s. 283 of 
Act X. of 1877. Held, therefore, where a person objected to ^ the attachment of 
certain moveable property attached in execution of a decree, claiming it as his own, 
and his objection was stiuck ofE for default of prosecution, that such person might 
sue for damages for the wrongful attachment of such property without suing to 
establish the right which he claimed thereto, — Kaliu Mai (Defendant) v. Brown 
(Plaintiff), 1. L. R , 3 AIL 504. 

M,S,C.O, 280. If, upon the said investigation, the Court is satisfied that, for 
Release of property from the reason stated in the claim or ohjection, 
attachment. such property was not, when attached, in the 

possession of the judgment-debtor or of some person in trust for him, or 
in the occupancy of a tenant or other person paying rent to him, or 
that, being ill the possession of the judgment-debtor at such time, it 
was so in his possession, not on his own account or as his own property, 
but on account of or in trust for some other person, or partly on his 
own account and paitiy on account of some other person, the Court 
shall pass an order for releasing the property, wholly or to such extent 
as it thinks fit, from attachment. 

S. 238 does not constitute an exception to the procedure laid down by s. 645. 
Where property has been released from attachment under s. 280, and subsequently 
declared liable to attachment by a decree against which an appeal is pending, a sale 
of such property befoie the final result of the appeal is not illegal by virtue of the 
provisions of s. 283. — Fathula v. Muniyappa, I. L. R., 6 Mad. 98. 

An objection to the attachment of property attached in execution of a decree 
was allowed, the decree-holder being ordered to pay the costs of the objector. The 
decree-holder thereupon brought a suit to contest the order allowing the objection. 
He did not seek in this suit relief in respect of the costs. He obtained a decree 
setting aside the order allowing the objection. He then applied to the Court which 
had made the order to order a refund of the amount of the costs which had been 
paid to the objector. Held that the application being regarded as one with regard 
to a portion of an order made under s. 280 of the Civil Procedure Code, the Court 
was functuB in the matter, and could not make or enforce such an order as was 
sought for ; and that its order disallowing the application w-as not appealable, as it 
was not one made under s. 244, and if taken to be one passed with reference to 
s. 280, an appeal was barred by s. 283. — In the matter of the Petition of Raghu 
Hath Das i?. Badri Prasad, 1. L. R., 6 All. 21. 

In a suit upon a mortgage upon a house, one of the defendants alleged in his 
written statement that he had purchased the house at an auction-sale in execution of 
a decree against his co-defendants, but that he had since sold and conveyed the 
same to A, who had been put into and had held possession from the time of the 
sale to her, and further that the mortgage was collusive. A was not made a party 
to the suit. The plaintiff obtained a decree, and proceeded to execute it by attach- 
ment and sale of the house. A thereupon objected that the house was not liable 
to be attached and sold in execution of a decree in a suit to which she was not a 
paity, and alleged that it had been purchased and held by her prior to the suit, and 
that the mortgage-bond was fraudulent and collusive. The Munsif dismissed her 
petition, on the ground that she was bound by the decree, her vendor having been 
made a party to the suit. Held that the Munsif was bound to have investigated 
her claim according to the provisions of ss. 278—280 of Act X. of 1877.— Mussam- 
mat Jameela (Petitioner) t?. Lachman Pandey (Opposite party), 4 Cal. Law Rep. 47* 

S. 283 of^ the Civil Procedure Code enables a party, against whom an order 
has been made in execution-proceedings, to bring a suit to establish his rights, 
whatever they may be ; but it says nothing as to the nature of the suit, or the Court 
m which it is to be brought. Whether the party is to sue in the Civil Court, or in the 
Cause Court, depends entirely upon the nature of the claim and the right 
"fftilphis sought to he enfoyped. Where goods have been illegally aeiajed and 
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Bold in execution, a suit by the owner thereof against the purchaser for the goods 
or their value will lie in a Small Cause Conit, if the value of the goods is wjthm 
the amount limited by law for the jurisdiction of such Court ; but if the plamtifl: 
makes the decree-holder and the judgment debtor parties tu the suit, and requiies a 
declaration of his right to the property, such a suit will not lie in the Small Cause 
Court. A suit for a declaration of right by a person against whom an order baa 
been passed under s. 280 of the Civil Procedure Code will not lie in the Small Cause 
Court— Shiboo Narain Singh v, Mudden Ally, and Natabor v. Kalidass Pal, I. L. R. 
7 Cal. 608. 

281. If the Court is satisfied that the property was, at the time it 

Disallowance of claim to was attached, iti possession of the judgment- 

release of property attach- debtor as liis own property and not on account 
of any other person, or was in the possession of 
some other person in trust for him, or in occupancy of a tenant or other 
person paying rent to him, the Court shall disallow the claim. 

A SUIT under s 283 of the Civil Procedure Code by a party agiiinst whom an 
order under s. 281 has been passed to establish his right to moveable property 
attached in execution of a decree passed by a Civil Court, and for such property, 
the same being less than Rs. 500 in value, is not a suit cognizable in a Court of 
Small (\auses. — Ilahi Bakhsh v. Sita, I, L R., 5 All. 462. 

The holder of a decree against a firm caused certain property to be attached in 
execution of the decree as the property of the fiim. One of the paitners in the^ 
firm objected to the attachment, on the ground that snch property was not th& 
property of the firm, but was his private property. The Court disallowed the 
objection, wheiTupon such partner appealed from the order disallowing the objec- 
tion. Held that such order was not one under s. 244 (c) of Act X. of 1877, but 
under s. 281, and was therefore not appealable. — Abdul Rahman v. Muhammad Tar, 
L L. R., 4 All. 

The heirs of the deceased obligor of a bond were sued thereon on the ground 
that they were in possession of the property of the deceased, and a decree was made 
in this suit for the recovery of the amount claimed “from the property of the de- 
ceased.” In execution of this decree the plaintiff caused certain property to be 
attached as belonging to the deceased. The defendants objected to the attachment 
on the ground that the property belonged to them The Court executing the decree 
proceeded to investigate this objection, and, finding that the property did not belong 
to the defendants, but to the deceased, disallowed it. Held that the proceedings 
upon such objection were taken under s. 281 of the Civil Procedure Code, and tlie 
order disallowing it was therefore not appealable. — Awadh Kuari v, Raktu TiwAri, 
I. L. R., 6 All. 109. ^ 

S. 283 of the Civil Procedure Code enables a party, against whom an order 
has been made in execution-proceedings, to bring a suit to establish his rights, 
whatever they may be ; but it says nothing as to the nature of the suit, or the 
Court in which it is to be brought. Whether the party is to sue in the Civil Court, 
or in the Small Cause Court, depends entirely upon the nature of the claim and the 
right which is sought to be enforced. Where goods have been illegally seized and 
sold in execution, a suit by the owner thereof against the purchaser for the goods 
or their value^ will He in a Small Cause Court, if the value of the goods is within 
the amount limited by law far the * jurisdiction of such Court ; but if the plaintiff 
makes the decree-holder and the judgment-debtor parties to the suit, and requires 
a declaration of his right to the property, such a suit will not lie in the Small Cause 
Court A suit for a declaration of right by a person against whom an order has 
been passed under s. 280 of the Civil Procedure Code will not lie in the Small Cause 
Court.— Shiboo Narain Singh v. Mudden Ally, and Natabor v. Kalidass Pal, I. L. R, 
7 Cal. 608, » » 

282. If the Court is satisfied that the property is subject to a 
Oontinuanoe of attach.- mortgage or lien in favour of some person not 

thinks fit to continue the 

rancor. attachment, it may do so, subject to such mort- 

gage or lien, 
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An attaobing creditor has not, as such, any right to redeem a mortgage subsist- 
ing prior to his attachment, — Soobhul Chnnder Paul t>. Nitye Churn Bysack, 1. L. R,, 
6 Oal 664 

M.S,0»0. 283. The party against whom an order under section 280, 281, or 

Saving of suits to esta- 282, is passed, may institute a suit to establish 
hlish right to attached pro- the right which he claims to the property in 

pei'ty. dispute, but, subject to the result of such suit 

(if any), the order shall be conclusive. 

A SUIT under s. 283 of the Civil Procedure Code by a party against whom an 
order under s 281 has been passed to establish Ids right to moveable property 
attached in execution of a decree passed by a Civil Court, and for such property, 
the same being less than Rs. 500 in value, is not a suit cognizable in a Court of 
Small Cause. — Ilahi Bakhsh v. Sita, I. L. R., 5 All. 462. 

S. 283 does not constitute an exception to the procedure laid down by s. 645. 
Where property has been released from attachment under s. 280, and subsequently 
declared liable to attachment by a decree against which an appeal is pending, a sale 
of such property before the final result of the appeal is not illegal by virtue of the 
provisions of s. 283. — Fatbula t). Muniyappa, I. L. R., 6 Mad. 98. 

A SUIT brought by a defeated claimant, under Act X. of 1877, s. 283, to 
establish his right to, and to recover possession of, certain moveable property 
attached in execution of a decree of a Small Cause Court, is within the jurisdiction 
of, and must therefore, under Act XI. of 1865, s. 12, be instituted in, a Small Cause 
Court. — Gordhan Pema v. Kasandas Balmukiindas, I. L. R., 3 Bom. 179. 

In a suit, under Act X. of 1877, s. 283, for a declaration of the proprietary 
right to certain immoveable property attached in the execution of a decree, the 
plaintifiE asked that the property might be “ protected from sale.” Held that con- 
sequential relief was claimed in the suit, and court-fees were therefore leviable 
under Act VIL of 1870, s. 7, cl. 4 (c), and not under sch, 2, art. 17 (iii.). — Ram 
Prasad v. Sukh Dai, I. L. R., 2 All. 720 (F. B,). 

An order striking off an objection to the attachment of property attached in 
execution of a decree for default of prosecution is not “ conclusive” as regards the 
right which the objector claimed to the property, within the meaning of s. 283 of 
Act X. of 1877. therefore, where a person objected to the attachment of cer- 

tain immoveable property attached in execution of a decree, claiming it as his own, 
and his objection was struck off for default of prosecution, that such person might 
fine for damages for the wrongful attachment of such property without suing to 
©stablish the rights which he claimed thereto. — Kallu Mai (Defendant) Brown 
(Plaintiff), 1. L. B., 3 All. 604. 

An objection was made to the attachment of certain property in the execution 
of a decree by the judgment-debtor, on the ground that such property was in his 
possession, not as his own property, but on account of an endowment. This objec- 
tion was one of the nature to be dealt with under Act X. of 1877, s. 278 and the 
following sections. ^ The Court executing the decree made an order against the 
decree-holder releasing the property from attachment. Held that such order was 
not appealable, the fact that objection was made by the judgment-debtor not- 
withstanding, and the decree.holder’s proper remedy was to institute a suit under 
Act X. of 1877, s. 283.— Shankar Dial i?. Amir Haidar, I. L. R., 2 All 752. 

The L Bank advanced money to C, a Hindi! governed by the MitaksharH school 
of Jaw upon mortgage of ancestral property. S, who was stated to be C’s only son^ 
joined in the mortgage. Subsequently the Bank obtained a decree against C and S 
for the amount due on the mortgage. On attempting to sell the mortgaged property 
other sons of 0 objected. This objection was allowed, and the mortgagees referred 
a regular suit. They then sued all the sons of 0 to establish their lien on the 

f ortg^ed property. Held that the suit was maintainable under s. 283 of the CfvM 
Nuthoo Lall Chowdhry v. Shoukee Lall (10 B. L. E. ^00), irM 
fttfardtit Dhaee v. Hurry Prosad (unreported) distinguished.— Sitanath Koet 
I»and. Mortgage Bank of India, I, L. R., $ Cal. 888. 
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Thb bolders of a takq hypothecated certain other property belonging io them 
as secority for the rent. A decree for rent was obtained against them, ^ 

attachment, the talnqdars assigned their interest in eight annas of the hypothec^eci 
property to A, and made a mourosi lease of the remaining eight annas to him. in© 
decree-holder then obtained an order for summary sale for the rent due tor i. 

She then attempted to sell the property hypothecated to her. An objection by A 
was allowed. A regular suit was then instituted by the decree-holder against A, ana 
it was declared that she was, after selling the taluq, entitled to sell the hypothecat- 
ed property. The decree-holder again attempted to execute her rent-decree by 
attaching and selling the hvpothecated property, and an objection by A was di^ 
allowed. Held that no appeal lay from the order disallowing the objection, as A 
could not be considered to be a ‘representative* of the taluqdars within the meaning 
of 8. 244, cl c, of the Civil Procedure Code, and was, therefore, debarred from 
appealing under ss. 278 and 283.— Rashbebary Mookhopadhja v. Maharani Surno- 
moyee, I L. R , 7 Cal. 403. 

A OBTAINED a money-decree against B, and attached certain lands in execution 
C subsequently claimed possession of the property, which the Court therenpon 
released under s. 246, Act VIII. of 1859, leaving the plaintiff to establish bis right 
by a regular suit brought within the prescribed period. A did not bring a suit within 
such period, but having, in the meantime, obtained a second decree against B, on a 
different cause of action, attached the lands a second time. The property was again 
released on C’s application, and A now sued to have his right declared to attach the 
lands in execution of the second decree. The lower Courts dismissed the suit, hold- 
ing that A could not laise in the second suit a question which ho had the opportunity 
of raising, but did not, in the first suit. On appeal, held that the suit was maintain- 
able, the principle of res judicata not applying. Held also that an order undeir 
8. 246 was invalid, where the question of possession, under that section, had not pre- 
viously been investigated. Whether a correct conclusion had been arrived at in 
such investigation, was immaterial so far as concerned the validity of the order, — ► 
Paidavenkamma v. Aiyaugari Kenkatra Maiya, 4 Ind. Jur. 397. 

S. 283 of the Civil Proceduie Code enables a party, against whom an order has 
been made in execution-proceedings, to bring a suit to establish his rights, whatever 
they may be ; but says nothing as to the nature of the suit, or the Court in which it 
is to be brought. \Vhether the party is to sue in the Civil Court or in the Small 
Cause Court, depends entirely upon the nature of the claim and the right which is 
sought to be enforced. A person whose goods are illegally sold under an execution 
does not lose his right to them, although he may have claimed them unsuccessfully 
in the execution-proceedings. He may follow them into the hands of the purchaser 
or of^anj^ other persons, and sue for them or their value without reference to any- 
thing which has taken place in the execution-proceedings, except that, under art. 11^ 
sob. ii., Act XV. of 1877, he must bring his suit within one year fiom the time when 
the adverse order in the execution- proceedings was made. Where goods have been 
illegally seized and sold in execution, a suit by the owner thereof against the pur- 
chaser, for the goods or their value, will lie in a Small Cause Court, if the value of 
the goods is within the amount limited by law' for the jurisdiction of such Court ; 
but if the plaintiff makes the decree-holder and the judgment-debtor parties to the 
suit, and requires a declaration of his right to the property, such a suit will not 
lie in the Small Cause Court. A suit for a declaration of right by a person against 
whom an order has been passed under s. 280 of the Civil Procedure Code wall not 
lie in the Small Cause Court. Ram Dhnn Biswas n. Kefal Biswas (10 W. R. 141), 
Moozdeen G-azee o. Dinobundhoo Gossaraee (13 W R. 99), and Womesh Chunder 
Bose^ i\ Muddun Mohan Sircar (2 W. R. 44), discussed and explained. — Shiboo 
Narain Singh (Plaintiff) v. Muddun Ally and others (Defendants), and Natabar 
Nandi (Plaintiff) u. Kali Dass Pal and others (Defendants), I. L. R., 7 Cal. 608. 

Plaintiff in May, 1877, attached certain immoveable property of defendants, 
against whom he held an ordinary money-decree, and obtained an order for its sale 
in satisfaction of the decree. In July, 1877, defendant’s infant sons presented a 
petition to tim lower Court, praying to have two-thirds of the property, to whicli 
tpey were entitled, released. The petition did not allege that such infants were in 
possession, and, on the 18th July, was rejected by the lower Court, on the ground 
that possession of the property attached was in the defendant. The property was 
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sold ; and plaintiff, who was the purchaser at the public sale, was put in possession, 
by order of the Court, on the 22Dd October, 1877. On the 8th November, 1877, the 
defendant’s minor sons presented a second petition to the same Court, purporting to 
be under s. 332, Act X. of 1877, upon which the Court, recording the evidence of 
the mother, that there had been joint possession, decided that the purchaser was not 
entitled to dispossess the infants, and cancelled the former delivery of possession. 

On appeal, the lower Appellate Court decided that the Mimsif’s order of the I8th 
July was final, and set aside that of the 21st November as ultra vires. Defendant’s 
sons appealed, contending (1) that the Munsif’s order of the I8th July, 1877, f 

having been passed without anj^ investigation, was not an order under s. 246, Act I 

VIII. of 1859, and therefore not final ; (2) that the petition filed on the 8tb Novem- 1 1 

her should be treated as an application under s. 376, Act VIIL of 1859, for review f 

of judgment made in the order of 18th July ; and (3) that the Munsif's order of 
the 21st November was one which he had power to make in review of his order for 
execution passed on the 22Dd October, 1877. Held (1) that the Munsif’s order of 
the 18th July must be considered to have been under s 246, Act VIIL of 1869, and 
final on the question of possession, except in respect of a regular suit ; (2) that 
the application of the 8th November, treated as an application for review of judg- 
ment under s, 376, Act 7111. of 1859, was not admissible, it not having been made 
within the limited period (s. 377) ; (3) that the Munsif had no jurisdiction to review 
his order for execution of the 22nd October on the application of the infants, inas- 
much as that order was not an order against them ; and, under s. 623, they could not 
apply for a review of it, it not being open to them except by a regular suit (s. 283) 
to re-agitate the question of possession decided against them by the order of 18th 
July. — Rutlma Mudali and another (by their mother Fapemmal) v, Kakarla Ramaya- 
chetti, 3 Ind. Jur. 264. 

Suits brought to set aside or to restore an attachment upon a house, in pur- 
suance of the permission given in s. 246 of the Civil Procedure Code, may be re- 
garded either “ i-s suits to obtain a declaratory decree or order where consequential 
relief is prayed,” so as to fall within s. 7, cl. iv., art. c of the Court Fees Act 
(VII. of 1870), or as suits to obtain or set aside a summary decision or order, in 
which case the stamp-duty payable would be that prescril)ed by an. 17, cl. i., 
sch. ii. of the Court Fees Act, The Court Fees Act being a fiscal enactment, it is 
the duty of the Courts to treat such suits as belonging to tbe latter class (it being 
the more favourable to the suitor), and to impose fees accordingly. Decisions under 
e. 246 of Act VIII. of 1859, as to the removal or retention of attachments, are 
“ summary decisions or orders ” within the meaning of art 17, cl. i,, sch. ii, of the 
Court Fees Act { VII. of 1870). The words “ summary decision or order” in this clause 
of the Court Fees Act mean decision or oider not made in a regular suit or appeal. 

The construction which has been given to these words, or nearly similar words, in 
the Limitation Acts {eg., Act IX. of 1871, sch. ii., art. 15, and Act XV. of 1877, 
sch. ii., art. 13), affords no guide to their construction in tbe Court Fees Act. When 
Acts are in pari materid, they may be treated as forming a Code, and may be read 
together ; but when this is not so, the construction which has been put upon one 
cannot be relied upon as a guide to the construction of another.' The valuation of 
suits, for tbe purpose of jurisdiction, is perfectly distinct from their valuation foi' 
the fiscal purpose of Court-fees. Therefore, Court Fees Acts, which are fiscal enact- 
ments, are not to be resorted to for construing enactments which tix the valuation of 
suits for the purpose of determining jurisdiction. Motichand Jaichand v. Dada Bhai 
Pestonji (11 Bom. II. 0. Rep , 186, 188, 189) explained : Rlivloji Tamaji v Dholapa 
Ragbu (I. L. R., 4 Bom. 123) dissented from by Westropp, C.J. A stamp of 
Es. lO is sufficient for the plaint or memorandum of appeal in a suit brought under 
s. 246 of Act VIIL of 1859 to restore an attachment upon a house which has been 
removed at the instance of an intervenient under that section. A. person whose pro- 
perty was attached was not compelled to resort, in the first instance, to an applica- 
tion under s. 246 of the late Civil Procedure Code (Act VIIL of 1859). There was 
Nothing to prevent him from commencing his litigation by a regular suit, if such 
were his pleasure.^ Clause viii. of s. 7 of the Court Fees Act (VII. of 1870) wpuld 
apply to such a suit. The language of that section is not limited to suits to Set aside 
;any special kind of attachments on land. It is large enough to include suits brought, 
in pursuafice of the permission given by s, 246 of Act VIII. of 1859, lo ^aslde 
attachments on lands as well as other suits for that purpose brought independently 
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of that section. The term Mand ’ in cl. viii , s. 7 of the Conrt^ Fees Act,_ does net 
include a house. Q^/fere.~->Whether that clause includes all suits to set aside 
ments upon land, or all such suits, except where the resuit of setting aside the 
attnehment would be to alter or set aside a summary decision or order of any Civil 
Court not established by Letters Patent or of any Pevenue Court? In order to 
enforce a decree which establishes a mortgage, and directs a sale of the mortgaged 
pieiiiises in satisfaction of the mortgage, it is not necessary to issue an attachment, 
if the decree contains, as it ought to contain, a direction for sale of the mortgaged 
premises, the proceeding under such a decree by attachment is unnecessary as well 
as expensive and dilatory. The direction for sale in the decree is in itself sufficient 
authority for the sale. That direction is founded on the specidc lien or charge on 
the mortgaged premises created the contract of mortarage, and not on ^ the exe- 
cution clauses in the Code of CMvil Procedure. — Dayachand Nemchand (Original De-. 
fendant), Appellant, v. Hemchand Dhaiamchand, deceased, his heir, his daughter 
Vigil, and another (Original Plaintiffs), Respondents, I. L. R., 4 Bom. 515. 

284. Any Court may order that any property which has been m.S.0.0, 
Power to order property attached, or such portion thereof as may seem (so far as 
attached to be sold and pro- necessary to satisfy the decree, shall be 
ceecls to be paid to person ^nd that the proceeds of such sale, or a suffi- property), 
entitled. cient portion thereof, shall be paid to the party 

entitled under the decree to receive the same. 

286. Where property not in the custody of any Court has been M.S.O.O, 
Property attached in attached in execution of decrees of moie Courts 
execution' of decrees of than one, the Court which shall receiveor real- 
several Com ts. jzQ such property, aid shall determine any 

claim thereto and any objection to the attachment thereof, shall be the 
Court of highest grade, or, where there is no difference in grade be- 
tween such Courts, the Court under whose decree the property was first 
attached. 

Where certain immoveable property which had been attached in execution of 
two decrees, one made by a Muuhif, and the other by the District Court to which 
such Munsif was subordinate, was sold under the order of the Munsif, held (follow- 
ing In the matter of the Petition of Badri Prasad : Badri Prasad Saran Lai, 

I. L. R., 4 All. 359) that the sale was bad by reason of the Munsif’s want of 
jurisdiction to order it. — Aghore Nath v. Shama Sundari, I. L. R., 5 All. 615. ^ 

W^HERE property attached in execution of a decree of a Mnnsif’q Court is, or 
becomes, subject to an attachment issued from a Subordinate Judge’s Com t, the 
holder of the decree in the Mnovsif’s Court, in order to share rateablv in the assets 
under s. 295 of the Code of Civil Procedure, must apply to the District Court to 
transfer his application to the subordinate Court. Gopeemith Acbarje v. Achcha 
Bibee (I. L. R., 7 Cal 553) and Jetha Madhavji v. NajeralH Abhramji (I. L. R , 4 
Bom. 472) approved.— Muttalagiri v Muttayyar, !. L. K., 6 Mad. 357. 

The provisions of s. 285 of the Code of Civil Procedure, 1882, apply to im- 
moyeable property. Where a house, while under an atiicbment issued by a Sub- 
ordinate Judge’s Court in execution of a decree, was sold in execution of another 
decree tui'ainst the same judgment-debtor by the Di&trict Munsif ’s Court, and was 
then sold by the Subordinate Judge’s Court, held that the sale by the District 
Munsif ’s Court was invalid by reason of the provisions of a. 285 of the Code of 
Civil Procedure, 1882.— Muttukaruppan v. Mutturamalinga, I L. R., 7 Mad. 47. 

A, WHO had obtained a decree in the Court of the Second Munsif of B in Sep- 
tember, 1877, attached certain property wnthin the iurisdtction which hud been assign- 
ed to the Munsif by the District Judge under s. is of Act VI. of 1871. Tn the 
previous month, C, who had obtained a decree in the Court of the Additional Munsif 
of B (to whom jurisdiction had similarly been assigned), had attached the same pro- 
perty. The sale in execution of A’s decree took place first, and A became the pur- 
chaser. A then objected in the Court of the Additional Munsif that the property 
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eould not again be sold ; but his objection was over-ruled, and, two days subsequent- 
ly, the property was again put up for sale in execution of C's decree, and he 
became the purchaser* A brought various suits against the tenants for arrears of 
rent, in which C intervened. Held that the jurisdictions of the Munsifs were^ con- 
fined to the particular limits assigned to them, and that, as the property was situate 
within the limits assigned to the Second Munsif, the Additional Munsif had no 
jurisdiction to attach or sell it, and that the attachment by C wp made improperly 
and without jurisdiction. Qiicere, — Whether s. 285 of the Civil Procedure Code 
applies to immoveable property ? — Obhoy Churn Coondoo t;. Golam AM alias'^oGmy 
Mcah, L L R, 7 Cal 410. 

Certain immoveable property was attached in execution of a decree made by 
a Subordinate Judge, and also in execution of a decree made by a Munsif. These 
decrees were held by the same person, and the judgment-debtor was the same person. 
Such property was sold in execution of both decrees. On the application of the 
judgment-debtor, who brought into Court the amount due on the decree made by 
the Subordinate Judge, and with the consent of the decree-holder and the auction- 
purchaser, the Subordinate Judge made an illegal order setting aside such sale. 
Subsequently, on the application of the decree-holder and the auction-purchaser, the 
Munsif made an order confirming such sale. Pisr Spankie, J. — That the Subordinate 
Judge had not any jurisdiction under s. 285 of the Civil Procedure Code to deal 
with such sale as regards the decrf‘e made by the Munsif, and the Munsif was not 
precluded by that section from confirming suc*h sale as regards the decree made by 
him by reason that the Suboidinate Judge, a Court of a higher grade, had made air 
order setting it aside. Per Oldfield, J. — That having regard to the provisions of 
that section, it was doubtful whether the Munsif was competent to confirm such 
sale ; but, inasmuch as the Subordinate Judge only intended to set it aside as regards 
the decree made by him, and his order was illegal, and the Munsif’s order had done 
substantial justice, there was no reason to interfere. — Chunni Lai and other? (Judg- 
ment-debtors) V. Debi Prasad and another (Auction-purchasers), I. L. R., 3 All. 356. 

The first mortgagee of certain immoveable property obtained a decree for the 
sale of the property, caused the property to be attached, and then ceased to prose- 
cute the execution-proceedings. The second mortgagee then obtained a decree for 
4#^^ sale of the property, caused it to be attached and put up for sale, and purchased 
ft himself. The first mortgagee then applied for the sale of the property, and the 
property was put up for sale, and was purchased by him. After the order for this 
sale was made, and before it took place, the judgment-debtor died, and the sale took 
place without his legal representatives being made parties to the execution-proceed- 
ings. The Courts which executed these decrees were of two different grades, the 
Court which executed the first mortgagee’s decree being of the lower grade In a 
suit by the first mortgagee against the second mortgagee for possess! n of the pro- 
perty, held that the sale to the first mortgagee was not invalid, with reference to 
the provisions of s. 285 of the Civil Procedure Code, because it had not been ordered 
and held by the Court of the higher grade, inasmuch as when such sale was ordered 
by the Court of the lower grade, the property was not under attachment in execu- 
tion of the decree of the Court of the higher grade, that decree having been exe- 
cuted by the sale of the property, and therefore the provisions of that section were 
not applicable. Badii Prasad v. Saran Lai (I. L. R., 4 All 359) distinguished. Per 
Oldfield, J., that there was nothing in the provisions of ss 285 or 295 of the Civil 
Procedure Code to support the contention that the first mortgagee, after allowing 
the property to be sold, was debarred from enforcing execution of his decree against 
it, and was only entitled to look to the assets realized at the sale for the satisfactioi]^ 
of bis decree. Per Oldfield, J,, that the sale to the first mortgagee was not void 
because the judgment-debtor had died before it took place, and it took place with- 
out his legal representatives being made parties to the execution-proceedings, inast 
much as the provisions of s. 368 of tiie Civil Procedure Code were not applicable to 
the case of the death of a judgment-debtor, and there was nothing in s. 234, even 
if that section is applicable to a case where the judgment-debtor dies while execu- 
tion is proceeding and after sale of his property has been ordered, to imply that th^ 
Mie is absolutely void, if no legal representative has been brought on the 

u, Mqliun Singh (L L. R., 3 AIL 759) and Gulabdas u. Lakshmim Natb^r 
E*, ^ Bom. 221) referred to. Per Straight, J,, that there was Uo legal 
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tion OB the first mortgagee to resort to the procedure of s. 234 of the Civil Proce" 
dure Code, since the sale to the second mortgagee bad passed to him the rights and 
interests of the judgment-debtor, and the legal representatives of the judgment- 
debtor had none of his property in their hands, and there is no provision in the 
Code of Civil Procedure which required the fiist mortgagee to make the second 
mortgagee a party to the proceedings in execution of the former’s decree, and the 
latter could not have successfully objected to the sale in execution of that decree, 
and therefore that sale was not voided by the death of the judgment-debtor ante* 
cedent to its taking place. — C. W. Stowell v. Ajudhia Nath, I, L. R., 6 All. 255. 


— Of Sale and Delivery of Property. 

(a) General Rules. 

286. Sales in execution of decrees shall be conducted by an officer M.S.0,0, 
Sales by whom conducted, of the Court or by any other person whom the 

and how made. Court may appoint, and, except as provided in 

section 296, shall be made by public auction m manner hereinafter 
mentioned. 

Where a judgment-debtoi died after bis land had been attached, and the creditor 
brought the land to sale without making the representatives of the deceased parties 
to the proceedings, held that the sale was illegal, and must be set aside. — 
sami V. Bagirathi, I. L. R., 6 Mad. 180. 

A Civil Court, having power to issue execution on a decree, is competent, not- 
withstanding the absence of special provision in the Code, to refuse to confirm a 
Sale in favour of a purchaser, who has, by the exercise of fraud and collusion with 
the execution-creditor, succeeded in being declared such purchaser at a depreciated 
value, although such sale may be without any material irregularity, within the 
meaning of the Code. An order confirming a Court-sale is not appealable under the 
Code. — Subhu Ran v. Strinivasa Rau, 4 Ind. Jur. 505. 

287. When any property is ordered to be sold by public auction in E.S.0.0. 
Proclamation of sales by execution of a decree, the Court shall cause a 

public auction. proclamation of the intended sale to be made 

in the language of such Court. Such proclamation shall state the time 
and place of sale, and shall specify as fairly and accurately as possible*— 

(а) the propel ty to be sold ; 

(б) the revenue assessed upon the estate or part of the estate, 
when the property to be sold is an interest in an estate or a part of an 
estate paying revenue to Government; 

(c) any incixmbiance to which the property is liable; 

(d) the amount for the recovery of which the sale is ordered ; and 

(e) every other thing which the Court considers material for the 
purchaser to know in order to judge of the nature and value of the 
property. 

For the purpose of ascertaining the matters so to be specified, 
the Court may summon any person whom it thinks necessary, and 
examine him in respect to any such matters, and require him to pro* 
duce any document in his possession or power relating thereto. 

The High Court shall, as soon as may be after this Code comes 
Rules to be made by High into force, make rules for the guidance of the 
Courts in exercise of their duties under this 
section. Tlie High Court may, from time to time, alter any rules so 
made. All such rules shall be published in the local official Gazette, 
and shall thereupon have the force of law. As regards his own Court 
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and the Court of Small Causes at Rangoon, the Recorder of Rangoon 
shall be deemed to be a “ High Court” within the ineaniuw of %his 
paiagraph. ® 

Nothitig in this section shall apply to cases in which the execu- 
tion of the decree has been transferred to the Collector. 

In the execution of a decree ordering the sale of immoveable prooertv it is 
not competent for the Court to refuse to sell it, because a stranger to the suit in 
which such decree was obtained, who is in possession of such propertv imneaehpa 
the decree as having been obtained by fraud ; the course open to him, if ho^wishss 
may ot execution, being to tile a suit and obtain an injunction for that pnroose — 
Purshottam v. Puvshottam, I. li. R., 8 Bom. 532 ^ 

Where a sale in execution of a decree is postponed, whether indefinitely or to 
a hxed mite, it is necessary, in the absence of an express arrangement between all 
the parties, that a fresh proclamation should be made giving notice of the dav to 
which the sale has been postponed. It may be presumed, ivhen the notice is want- 
ing, that there has been an absence of bidders, from which alone substantial ininry 
must probably have arisen to the pidgmont-debtor. Shib Prokash Singh «. SaJdar 
Doval Singh (I. L. R 3 CaL 6441, Okhoy Chnnder Diitt v. Eivskine (3 W. R., Mis in 
fol Owed.— Gopee NiUh Dobey (Judgment-debtor) ». Roy Luchmeeput Singh 
Bahadur and others (Decree-holders), I. L R., 3 Cal. 542. ^ ^ 

Upon an apphoation to set aside a sale in execution of a decree on the ground 
of material irregiilaiities in publishing and conducting it, it appeared that the sale 

Aofx o'rifivf "i’ required 

affidavit as to search having been made in the Registry 

£fd tlMt ti “.s required by s. 287 of the Act had been lled^ 

and that the sale took place on, and not after, the thirtieth day from the pnblioatiL' 

of the notice ; but It also appeared that the applicant had hhnself been pre ent at 

the sale and had pnrch.xsecl the property, and it was not shown that any snbstan iil 

i''regiilaritie.s. Held that there was no Ground for 
8 Cal^gsT^'^ sale.— Bandy Ah v. Madhub Chnnder Nag and othei^, I. L. R., 

When on an execution-sale there is a dlscrenanov hpfw^pn 
notification of wluU is to be sold and the certifiTtro'i ^l^.rhas tLn soW^ 

trc^;jiLi^g“oesnrin“ 

a“rslfe„dS^^^^^ mhtw t;! “--S 

A CREDITOR obtained two decrees against his 4oK+n». i, • 
decree to enforce his lien on certain nrooertv nn4 tl.» ® mortgage 

In execution of the second decree the property oVe^ which 

had a hen was sold, and was purchased bv^a thir 3 judgment-oreiiitor 

tion of the first decree, at the instanoo of eH.! .Pojson. Subsequently, in execu- 
perty was advertised for sale but on the oneH-v^* jo<%ment-oreditor, this same pro- 

creditor brought a suit against him to enforce h'iriien^orthe^®“*'"^%*'^“ 
of the anction-purchaser. Held that it I«vr on +t^ pn Wie property in the hands 
to recover in the suit, to show that the def^dmita^i ^ entitle him 

Held further that the fact that for = 0 ?’ “ I purchased with notice of the lien. 

nient-oreditor informed the Court of the *iMnga°e^ifno°t'**'^M'“® 

afStplicd, under 8 278, tu have fhe affaphirfinf ^ ® P®^on, served with tll^ pfder. 

ooaMnot be enteiWod under s. 
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Ixit that, before issuing a proclamation of sale, in execution of a decree, of the debt 
80 attached, it is the duty of the Court, under s. 287, to ascertain all tljat the Cou^t 
oonsiders it material for the intending purchaser to know in order to or the 

nature and value of the property proclaimed for sale If the property, or 
sale is sought, is a debt, and the Court receives notice from the alleged debtor that 
no debt exists, the Court should satisfy itself as to the existence, or otherwise, of 
the (h‘l>t, and, if it comes to the conclusion that no debt exists, should abstain from 
proceeding to sale. — Harilal Amthabhai v. Abhesang Mero, L L. B , 4 Bom. 323. 

Certain immoveable property was put up for sale, under the provisions of A 
X. of 1877, in execution of a decree for money, and was purchased by G, with, 
notice that L held a decree enforcing a lien on such property. Subsequently L 
applied for the sale of such property in execution of his decree, and such property 
was put up for vsale in execution of that decree, and was purchased by S. S sued, 
by virtue of such purchase, to recover possession of such property from C. Held 
that, inasmuch as under Act X. of 1877 what is sold in execution of a decree 
purports to be the specific property, and as 0 had purchased the property in suit 
with notice of the existing lien on it, and subject to its re-sale in execution of the 
decree in execution of wliich S bad purchased it, w’hat actuall}’’ was sold in execution 
of that decree to S was such property, and S was entitled to possession of such 
property under such sale. Sales under Act VIIT. of 1859 and Act X. of 1877 
distinguished. — Sheo Ratan Lai (Plaintitf) v, Clmtey Lai (Defendant), I. L. B., 3 
All 647. 

The proclamation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court-house as required by s. 290. Where the sale- 
proco(‘ds of a portion of several parcels of property are sufficient to satisfy the* 
decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the re- 
mainder of the property sold to ''atisfy his decree under the provisions of s. 295 of 
the Civil Procedure Code. Three rnouzas w’’ere attached in execution of decrees ob- 
tained by A and B. Prior to the sale, 0, who had also obtained a decree against the- 
owner or the land, applied for leave to execute his decree, in order that lie might 
participate in the sale-proceeds under s 295 of the Civil Procedure Code. Upon the 
day fixed for the sale, the Deputy Commissioner was unable, through illness, to attend ; 
and he postponed the sale for three days. Two of the rnouzas were sold, and real- 
ized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C"s decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further particulars, was given, and the mortgagee was allowed to purchase ; and that 
the Deputy Commissioner had accepted the reports of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficiency. Held that the proclamation of sale on the property 
having taken place only five days prior to the date of sale, and the particulars of the 
mortgage not having been given, there had been such material irregularities in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him, in order to show that he had suffered material injury by 
reason of such in’egularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reports of the Nazir and Gouvt-pcon, but was bound to 

the judgment-debtor, though he was justified, under 
8 . 2 JI, in postponing the sale as he had done, Held^ further, that the third judgment- 
creditor, who had not attached the property, was still entitled to have the sale pro- 
ceeded with, and his decree satisfied under the provisions of s. 295. — Moliunt Megh . 
Lall Pooree Shib Pershad Madi, 1 . L, B,, 7 Cal. 34, 

No Judge or other public officer shall be answerable for any 
iftdemuity of Judges, & 0 . P^'sstatement, or omission in any pro-* 

, , clamatioD under section 287, mdess the saihe 

bm been committed or made dishonestly. ' ■ ’ 
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389. The proclarnation shall be made, in manner prescribed by 
Mode of making proola- section 274, OH the spot where the property ig 
“nation. attached, and a copy thereof shall then be fixed 

up in the Court-house and, in the case of land paying revenue to 
Government, also in the Collector's office. 

If the Court so direct, such proclamation shall also be published in 
the local official Gazette and in some local nswspaper, and the costs of 
such publication shall be deemed to be costs of the sale. 




^ Held that the fact of a sale of immoveable property in execution of a decree 
having taken place before thirty days from the proclamation of sale being made on 
.the property had expired was not a material irregularit}’' in the publication of the 
sale. Mohunt Megh Lall Pooree v, Shib Pershad Madi (I. L. R., 7 Cal. 34) dissented 
from. — Rahohandar Bahadur v, Karnta Prasad, I. L. R., 4 AIL 300. 

Under ss. 289 and 274 of the Civil Procedure Code, it is necessary tint a copy 
p£ the sale proclamation should be af&xed to some conspicuous place on the property 
attached ; and the omission to do so is a material irregularity within the meaning of 
e. 311 of the Code of Civil Procedure. If it is proved that the price obt lined for 
property sold at an execution-sale is greatly inadequate, and if it be also proved that 
there has been a material irregularity in publishing or conducting the sale, the Court 
will presume that the irregularity was the cause of the inadequacy of piice, until 
proof is given to the con rary. — Kalytara Chowdharin v. Ramcoomar Groopta, L L. R., 
7CaL 4f)6. » 

Upon an application to set as! le a sale in execution of a decree on the ground 
of material irregularities in publishing and conducting it, it appeared that the sale- 
notification had not been fixed up in the Collector’s office as required by g. ^ | 
Act X. of 1877 ; that no affidavit as to search having been made in the Re^^istry 
Ofiico with regard to incumbrances as required by s 287 of the Act had been filed ; 
and that the sale took place on, and not after, the thirtieth day from the publication 
of the notice ; but it also appeared that the applicant had hiinsef been present at 
the sale and had purclu^ed the property, and it was not shown that any substantial 
injury had resulted from the irregularities. Held that there was no ground for 
setting aside the sale. — Bandy Ali v. Mad hub Ghunder Nag and others, 1. L. R., 

8 Cal. 932. 

The proclarnation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspiu ous part of the property, are acts which must precede the 
posting of the notices in the Court-house as required by s. 290, Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
decree of a judgment-creditor who has attached the property, another judgment, 
creditor, although he has not ,*^tached the property, is still entitled to have the 
remainder of the property sold to satisfy his decree under the provisions of s. 295 
of the Civil Procedure Code. Three mouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, 0, who had also obtained a decree against 
the owner of the land, applied for leave to execute his decree, in order that he might 
participate in the sale-proceeds under s. 295 of the Civil Procedure Code. Upon the 
day fixed for the sale, the Deputy Commissioner was unable, through illness, to at- 
tend ; and he postponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C’s decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a morteage on the profierties, but no 
further particulars, was given, and the mortgagee was allowed to purclif|§e j and that 
had smeepted the reports of the and Oourt-pebn as 
If refnpiied to aljoy^he judgment-debtor to give 

that the urpclamiition of'sale'oB the propel^ 
ifcvtnf Mien ptaee only five days prior io the dutq ei ealoi and| tl^e^ 
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mortgage not haring been given, there had been 3 Uoh_ material 
pnblioation as to entitle the judgment-debtor to give evidence of them and the otlier 
aileffations made b 3 ^ biiii, in order to show that he bad suffered inateriai mju y y 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reports of the Nazir and Court-peon, but was bouml to 
hear the evidence tendered by the judgment-debtor, though he was justitiea under 
B. 291, in postponing the sale as he bad done. Held, further, that the third judg- 
ment-creditor, who had not attached the properfc 3 % was still entitled to bare the 
ceeded with, and his decree satLsfied under the provisions of s. 295. Mohiint mBgnr 
Lall Pooree v, Shib Pershad Madi, I. L. K., 4 Cal. 34. 

290. Except in tlie case of property mentioned in the proviso to M.S.0.0* 
section 269, no sale under this chai^ter shall, 

Time of sale. without the consent in writing ofthejadg- 

tnent-debtor, take place until after the expiration of at least thirty da/^^ 
in the case of immoveable property, and of at least fifteen days in the 
case of moveable property, calculated from the date on which the^copy 
of the proclamation has been fixed up in the Court-house of the Judge 
ordering the sale. 

Held that the fact of a sale of immoveable property in execution of a deforce 
having taken place before thirty days from the proclamation of sale being made on 
the property had expired was not a material irregularity in the publication of the 
sale. Mohunt Megh Lall Pooree v. Shib Pershad Madi (L L. 7 Cal. 34) dissented 
from. — Rahchandar Bahadur v. Karnta Prasad, I. L. R , 4 All 300. 

An application made on the day of sale by the judgment-debtor, that a part 
only of his property ma)'' be sold instead of the entirety, cannot be considered such* 
a consent” as, by virtue of s. 290 of Act X. of 1877, would do away with tha’ 
necessity of a proclamation for sale being issued thirty days before the day fixfed 
for sale. Where successive postponements of the day of sale have been made, but 
the last of these is made by the Court on its own motion, without any application for 
postponement of sale being made on the part of the judgment-debtor (although such, 
postponement might be for his benefit), a stiic t compliance with the rule that thirty 
days must elapse between the proclamation and the actual day of sale is requisite. 

Ray Gauri Nath Sahay v. Shah Fiikeer Chand (18 W. R. 347) distinguished. Where 
a decree for sale of certain property wuis obtained under Act VIII. of 1859, and the 
property was sold, hut an order wa-*' passed after the new Code of Procedure Act X. 
of 1877, had come into force setting aside such sale, held that an appeal would 
lie from such an order under Act X. of 1877. Runjit Singh v Meherban Koer (I. L. 

R,, 3 Cal. 6B2) followed. --Hurbans Sahay and oth is (Pmchaseis) u. Bhiiio Feishad 
Singh and others (Judgment-debtors), I L. R., 6 Gal. 259, 

Tf, when property has been attached in execution of a decree, and prior to sale, 
an application is made for execution of anotlu r decree oo that the second decree- 
holder may paiticipate under s. 295 of the Civil Procedure Code in the assets real- 
ized, portion of the propoity attaclied be sold in the first instance, then, as both 
decTees are entitled to participate rateably, if the amount lealized is not <'ufficient to 
satisfy both decrees, althoiigb sufficient to pay off the form c^’, a further sale may be 
held. As to report^ of the Nazir and the peons of the Court, see Obhoy Churn 
Seek 'ih Erskine (3 W. R Misc. 11), Sreenath Thakoor v. W'atson (4 W. R. Misc. 41), 
Sliibkoondan Lai v, Noor AH (10 W. R. 3). Under s, 290 it seems intended that the 
copy of the proclamatitm should not be “fixed up in the Couit-houss” until the pro 
clamation itself has been made under s. 274 of the Civil Procedure Code. When 
properties put up for sale in execution ol a deciee are subject to any incumbrance, 

Tlie proclamation ought to specify the amount of the debt outstanding. An omis- 
pon to specify such amount affords strong pirimd facie ground, where a mortgagee 
in posscesf on is himself the purchaser, for believing that an inadequate price has 
been obtained.— Blegh Lall Pooree Mahant (Judgment-debtor), Appellant, tuMohand 
Dutt Jhaand otbms (Decree-liold rs), Respondents, 8 Cal. L'lw Rep. 369. 

Cebtain immoveable property was, on the 15th February 1879, notified for sale 
under a decree of a Civil Court on 15th March following, so rhat only 29, instead of 
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MS 0 0 289 The proclamation shall be made, in manner prescribed by 

Mode of making proola- Section 274 on the spot where « 

matioa. attached, and a copy thereof shall then be fixed 

np in the Court-house and, in ^the case of land paying revenue to 
Government, also in the Collector’s ofiSce, 

If the Court so direct, such proclamation shall also be published in 
the local official Gazette and in some local newspaper, and the costs of 
such publication shall be deemed to be costs of the sale. 


I 


Held that the fact of a sale of immoveable property in execution of a decree^ 
having taken place before thirty days from the proclamation of sale being made on 
the property had expired was not a material irregularit}^ in the publication^ of the 
gale. Mohunt Megii Lall Pooree v» Sbib Pershad Madi (I. L. R., 7 Cal. 34i) dissented 
from. — Rahcliandar Bahadur v, Kamta Prasad, I. L. B., 4 All. 300. 

UimER ss. 289 and 274 of the Civil Procedure Code, it is necessary that a copy 
of the sale proclamation should be affixed to some conspicuous place on the property 
fittached ; and the omission to do so is a material irregularity within the memiing of 
g. 311 of the Code of Ci%ul Procedure. If it is proved tliat the price obtained for 
property sold at an executiomsale is greatly inadequate, and if it be also proved that 
there has been a material irregularity in publishing or conducting the sale, the Court 
will presume that the irregularity was the cause of the inadequacy of price, until 
proof is given to the conn-ary. — Kalytara Chowdharinn. Ramcoomar Goopta, I. L, R., 

7 Cal. 406. 

UroN an application to set aside a sale in execution of a decree on the ground 
of material irregularities in publishing and conducting it, it appeared that the sale- 
notification had not been fixed up in the Collector’*? office as required by s. 289 of 
Act X. of 1877 ; that no affidavit as to search having been made in the Regi*!try 
Office with regard to ir»cumbrances as required by s 287 of the Act had been filed ; 
and that the sale took place on, and not after, the thirtieth dav from the puhlicution 
of the notice ; but it also appeared that the applicant had himsef been present at 
the sale and had purchased the property, and it wnis not sliown that any substantial 
injury had resulted from the irregularities. Held that there was no ground for 
getting aside the sale.— Bandy Ali v, Madhub Chunder Nag and others, L L. R., 

8 Cal 932. 

The proclamation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
of the order in a conspio? ous part of tlie property, are acts which must precede the 
posting of the notices in the Court-house as required by s. 290. Where the sale- 
proceeds of a portion of several parcels of property are sufficient to satisfy the 
decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the 
remainder of tne property sold to satisfy his decree under the provisions of s. 295 
of the Civil Procedure Code. Three inotizas were attached in execution of decrees 
obtained by A and B. Prior to the sale, 0, who had also obtained a decree against 
the owner of the land, applied for leave to execute bis decree, in order that he might 
participate in the sale-proceeds under s. 295 of the Civil Procedure Code. Upon tl:e 
day fixed for the sale, the Deputy Commissioner was unable, through illness, to at- 
tend ; and he postponed the sa^e for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. The third was then 
sold in satisfaction of C^s decree. Upon an application by the judgment-debtor to 
set asiile the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
the ^ale, but had only been published on the properties to be sold five days before 
that date ; that notice of the existence of a moi-t||age on the properties, but no 
further particulars, Tvas given, and the mortgagee was allowed to purcbf^se ; anfj that 
tha P^qty/CQmpfiadoner had accepted the reports of the N^irand Oourl-p^n m 
PTOlatnation of sale, and ref^ppd to allow tbe judgment-debtor to five 

off sale on the 
T safe, an^ 
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mortgagee not having been given, there had been such material h regularities in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made him, in order to show that he bud suffered material injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reports of the Nazir and Co'urt-peoUy but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
B. 291, in postponing the sale as he had done. Held, further, that the third judg- 
ment-creditor, who had not attached the property, was still entitled to have the sale pro- 
ceeded with, and his decree satisfied umler the provisions of s. 295. — Molumt Megb 
tail Pooree v. Shib Persliad Madi, L L. K., 4 Cal. 34, 


290. Except ia the case of property mentioned in the proviso to K.S, 
section 269, no sale under this chapter shall, 

Time of sale. without the consent in writing of the judg- 

ment-debtor, take place until after the expiration of at least thirty dayh^ 
in the case of immoveable property, and of at leeist fifteen days in the 
case of moveable property, calculated from the date on which the .copy 
of the proclamation has been fixed up in the Court-house of the Judge 
ordering the sale. 

Held that the fact of a sale of immoveable property in execution of a de^oree 
having taken place before thirty days from the proeliraation of sale being made on 
the property had expired was n )t a material irregularity in the publication of the 
sale. Mohunt Megh Lall Pooree v, Shib Pershad Madi (L L. R.,,7 Cal. 34) dissented 
from. — Ralicliandar Bahadur v. Karnta Prasad, I. L. R., 4 Alb 300. 


An application made on the day of sale by the judgment-debtor, that a part 
only of his property may be sold instead of the entirety, cannot be considered such* 
a ‘‘ con^ient” as, by virtue of s. 290 of Act X. of 1877, would do away vfith the’ 
necessity of a proclamation for sale being issued thirty days before the day fixed 
for sale. Where successive postponements of the day of sale have been made, bjjt 
the last of these is made by the Court on its own motion, without any application foy 
postponement of sale being made on the part of the judgment-debtor (although suca 
postponeinent might be for his benefit), a stiiet compliance with the rule that thirty 
days must elapse between the proclamation an<l the actual day of sale is requisite. 
Bay Gauri Nath Sahay v. Shah Fnkeer Cband (18 W. R. 347) distinguished. Where 
a decree for sale of certain property was obtained under Act VIII. t)f 1859, and the 
property was sold, but an order wa*- passed after the new Code of Procedure, Act X. 
of 1877, had come into force setting aside such sale, held that an appeal would 
lie from such an order under Act X. of 1877. Rnujit Singh v. Meherhan Koer (I. L. 
R., 3 Cal. 662) followed.— Hurbans Sahay and oth is (Purchaseis) r. Bhairo Pershad 
Singh and others (Judgment-debtors), I. L. R., 5 Col. 259. 

If, when property has been attached in execution of a decree, and prior to sale, 
an application is made for execution of anothf r decree ao that the second decree- 
holder may pcuiicipate under s. 295 of the Civil Procedure Code in the assets real- 
ized, portion of the property attached be sold in the first instance, then, as both 
decrees are entitled to participate rateahly% if the amount realized is not sufficient to 
satisfy both decrees, .dihough sufficient to pay^ off the former, a further sale may be 
held. As to report > of the Nazir and the peons of the Court, see Obhoy Churn 
Seek Erskine (3 W. R. Miac. 11), Sreenath Thakoor v. Watson (4 W. It. Misc. 41), 
Shibkoondan Lai v. Noor Ali (10 W, R. 3). Under s. 290 it seems intended that the 
copy of the proclainarem should not be ‘‘fixed up in the Court-house” until the pro 
ckmation itself has been made under s. 274 of the Civil Procedure Code. When 
properties put up for Side in execution ol a decree are subject to any incumbrance, 
tlie proclamation ought to specify the amount of the debt outstanding. An omis- 
sion to specify such amount affords strong primd facie ground, where a mortgagee 
in possession is himself the purchaser, for believing that an Inadequate price has 
been obtained.^ — Megh Lall Pooree Mahant (Judgment-debtor), Appellant, v.Mohand 
IkiM Jhaand others (Dicree-hold -rs), Respondents, 8 Cal. Law Rep. 369. 

ClI^AiN immoveable property was, on the 15th February 1879, notified for sale 
a "decree of a Civil Court on 15th March following, so that only 29, Instead of 
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BO, days elapsed between the day of the sale and the notification.^ The sale having 

taken place, the exccntion-debtor applied to the Deputy Coniinissioner to set it aside 
upon the ground that the sale was illegal, the reqaireiiients of Act X. of 1877, s. 290, 
being essential to its validity. Upon that ground the sale was set aside as illegal by 
the Deputy Commissioner, On appeal, the Judicial Commissioner reversed this 
decision, on the ground that the fact of the sale having taken place 29 instead of 
30 days after the notification -was merely an irregularity, and that, as the execution- 
debtor had not shown that he had suffered any damage from the irregularity, the 
sale ought to be confirmed. An application was then made to a Division Bench of 
the High Court to set aside the order of the Judicial Commissioner confirming the 
sale, upon the ground that it was manifestly erroneous ; and the Division Bench 
referred the question to a Full Bench: Whether, assuming the requirements of 
s. 290 to be essential to the validity of a sale, the High Court had any power, either 
under 24 & 25 Vic., c. 105, s, 15, or Act X.of 1877, s. 622, as amended, to set aside 
the Judicial Commissioner’s order ? Held by the Full Bench, without answering: the 
question referred, that, assuming the requirements of s. 290 to be essential, the High 
Court had a right, under its summary powers, to set aside the sale itself, notwith- 
standing (and apart from the question whether it would set aside) the order of the 
Judicial Commissioner . — In re Bhekraj Keori, L L. B., 6 Cal. 878 (F. B). 


291. The Court may, in its discretion, adjourn any sale under this 

„ , , cbaptA- (other than a sale by the Collector) to 

Power to adjonrn Bale. ^ the officer con- 

ducting any such sale may, in bis discretion, adjourn the sale, recording 
bis reasons for such adjournment; Provided that when the sale is made 
in, or within the precincts of, the Court-house, no sucli adjournment 
shall be made without the leave of the Court. Whenever a sale is ad- 
journed under this section for a longer period than seven days, a fresh 
proclamation under section 280 shall be made, unless the judgment- 
debcor consents to waive it. Every such sale 
shall be stopped if, before the lot is knocked 
down, the debt and cost (including the costs of 
the sale) are tendered to such officer, or proof is given to his satisfac- 
tion that the amount of such debt and costs has been paid into the 
Court that ordered the sale. 


Stoppage of sale on tender 
of debt and costs, or on 
proof of payment. 


The proclamation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy 
o! the order in a conspicuous part of the property, are acts which must precede the 
posting of the notices in the Court-house as required by s. 290. Wheie the sale- 
proceeds of a portion of several parcels of property are sufficient to s.itish' the 
decree of a judgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have tlie 
remainder of the property sold to satisfy his decree under the provisions of s. 295 
of the Civil Procedure Code. Three raouzas were attached in execution of decrees 
obtained by A and B. Prior to the sale, 0, who had also obtained a decree aginst 
the myner of the land, applied for leave to execute his decree in order that he liiight 
participate in the sale-proceeds under s. 295 of the Civil Pioccdure Code. Upon the 
day fixed for the sale, the Deputy Commissioner was unable, through illness, to at- 
tend j and he postponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B, The tiiird was tlien 
iold in satisfaction of C's decree. Upon an application by the judgment-debtor to 
set aside the Salomon the ground of irregularity, it appeared that notice of the sale* 
had been posted in the Court-house more than thirty days befoie the date fixed for 
the sale, but had only been published on the properties to be sold five days before 
the date; that notice of the existence of a mortgage on the properties, but no 
iurther particulars, was given, and the mortgagee was allowed to purchase ; and that 
He Deputy Commissioner had accepted the reports of the Nazir and Court-peon as 
proOkniation of sale^ and had refused to allow tlie judgment-ilctor tb 
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evkloTice of its insufficiency. HeM that tlie proclamation of sale on tlie property j 

having taken place only five days prior to the date of sale, and the pariicniara of the j 

iportgage not having been given, there had been such materia] irregularities in the 

publication as to entitle the judgment-debtor to gix-e evidence of them and the other 
allegations made by him, in order to show that he had suffered material injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reports of the Nazir and Court-peon, but was bound to 
hear the evidence tendered by the judgment debtor, though he was justified under 
s. 291 in postponing the sale as he had done. Held, further, that the third jndg- ? 

ment-creditor, who had not attached the property, was still entitled to have the sale 
proceeded with, and his decree satisfied under the provisions of s. 295. — Mohimt i 

Megh Lall Pooree v. Shib Pershad Madi, I. L. E., 7 Cal. 34. ^ 

292 , No officer having any duty to perform in connection with any K.S.O.O, t 

Officers concerned in exe- Sale iin'ier this chapter shall, either ditecfly or i 

< 5 ution-sales not to bid for or indirectly, bid for, acquire, or attempt toacquire, f 

buy property Md. interest in any property sold at. such sale. < 

293 . The deficiency of price (if any) which may happen on a re- m.S.G.O. 

Dufauiting purchaser an. sale under this Code by reason of the put - (so far as re^ 

Bwerable for loss by re-sale, chaseris default, and all oxpcttses attenditig 

such re-sale, shall be certified to the Court by the officer holding the sale, 297). 

and shall, at the instance of either the judgment-creditor or the * 

judgment-debtor, be recoverable from the defaulter uitder the rules ^ 

oontained in this chapter for the execution of a decree for money. i 

The provisions of s. 293. Act X of 1877 (Oivil Procedure Code), for ninkinga j 

defaulting purchaser at a sale liable for any deficiency on a re-sale, extend to all 
6ale8, whether of moveable or immoveable property, and also to re-sales held under I 

ss. 297, 306, and 308. — Karndhani Sahai v. Rajrani Kooer, I. L. R , 7 Cal. 337. j 

At a sale in execution of a decree the property was knocked down to a bidder 
at Rs. 2G0. The bidder was unable to make a deposit, and the property was imme- 
diately put up for sale and re-sold for Rs. 50. Held that the judgment-debtor had 
sustained such substantial injury as would justify the tlourt in setting asi<Ie the sale, 
notwithstanding that the judgment-debtor might, under s. 293 of the Civil Proce- 
dure Code, have sued to lecover the difference between the oiiginal bid and the ^ 

price at which the property was sold. — Beepeu Ghimder Shickdar v. Purreshnath 
Biswas, I. L. R., 9 Cal. 98. 

Where portion of the property of a judgment-debtor has been sold in execu- 
tion for a sum sufficient to satisfy the decree, the Court ib not justilieil, on dt‘fan]t 
being made by the purchaser, in directing the sale of any farther portion of the 
debtor’s property, it being open either to the judgment-creditor nr the judgment- 
debtor to apply that the balance due upon the decree after I'e-sale of the portion 
alre.idy sold should be realized from the def.iulter — J.iy Clninder Biswas (Jndg- 
ment-tlebtor), Appellant, v. Kali Kishore Dey Sircar and others (Decree-holders), 

Respondents, 8 Cal Law Rep. 41. 

Where property has been sold under a decree, and the purchaser at the execn- ' 

tion-sale has made default in paying the purchase-money, the remedy of the judg- » 

men t' creditor ivs not limited by s. 254 of Act VIIL of* 1859 to a suit agninst the 
defaulting purchaser. He is entitled to recover the balance of his debt from bis 
judgment-debtor, who may, perlnps. have his remedy against the defaulting pur- t 

chaser, Joobraji Singh Gaur Buksh Lai (7 Cal W^.'R., Civ. Rub, 110) dissented | 

from.— Anandravbapuji {Original Plaintiff), Appellant, v. Sekbbaba and others (On- f 

gioal Defendants), Respondents, I. L. B., 2 Bom. 562- ^ 

A FUROHASER of property at a Court-sale who fails to pay the deposit (25 per 
cent, on the purchase-money) directed to be paid by s. 306 o*f the Civil Procedure 
Code is a defaulting purchaser witlsin the meaning of s. 293 of that Code, and liable, ^ 

as such, to make good any deficiency of price which may happen on a re-sale, and all 
attending the same. A sale in -which a decree-holder himselfj or some other 
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p.„.„ . 0 , Kn., ,h. 

gr I,* .iy;sp •' j “ sr*"" 

.. H.«.. (opp.™.), 

M.S.O,C. which property is sold shall, withx)ut the 

fo°:rbu"\tre.tT« express permission of the Court, bid for or pur- 

. d.o«e-h,ld.t;rXpi'S 

W hen a aec amount due on the decree may, 

Ifdeoree holder purchase, ■ ^ j set-off against one another, 

“* .„r.h: 0«.r. ;p.=».i..g e., decree .h.ll e„ter 

np satistactiou of the decree in whole or in part accordingly. 

When a decree-holder purchases, by himself or through another 
person without such permission, the Court may, if it thinks 
^ r iniWnient-dobtor Of auv other persoii luteiested iu 

Tylct%lt1;r aud^he co.st's of such application 

and order ^and any deficiency of price which may happen on the re-sale, 
Zi aU expenses attending it, shall be paid by the decree-holder. 

oonsidenmon ol “ payiLnt was not certified to the Court, and A 

liability under the - “he IJrae had certain immoveable property belonging 

f rand thfs he purchased himself, that a suit 

Chunder Bandopadhya v. Indronarain Gossami, I. L. R., 9 Cal. 788. 

A PDiiCHASE by tlie son of a decree-holder, undivided 

thl^ocrXsrwm mode with fuoiie wWeh were the joint property of the fother end 
1™ ^ Iu he Ihsence of evidence to the country, the legal presumption would bo 
Zuhe funds were ioint property.-Narayau Deshpande (Original Applicant), 
^ltot%. Anaji Deshpande (Original Opponent), Respondent, I. L. B., 5 Bom. 130. 

Wheee there are competing decree-holders, 7 ]'® 
tter deerces, . 9 who 1ms been per- 

mitted under the former section to purchase the property in execution o£ his own 
dem-ee must share the proceeds of the sale rateably with such cmnpeting decree- 
holders and will not be allowed to set-off the purchase-money 
^ due to him on his decree.— Shrinivas v. Radhabai and Manjapa, I. L. R., 6 Bom. 571. 

I rpHF holder of a decree, in execution of which property is sold, is absolutely 

bound under Act X. of 1877, s. 294, to have express permission from the Court before 
w f n mircbase the property ; and whether this objection is taken and pressed or 
otherwise a sale to him^ is invalid, unless be has ^ot explicit permission. Ihe use, 
a a sX k lan^?»ai?e by an intending bidder in disparagement of the property for 
tL Srlse of^inffnenLg bystanders, and deterring them from bidding for the 
nropertv is a “ material irregularity,” sufficient to render the sale invalid, undei s. 311 
of the s^ame Act.-Rt.khinel Bullubh Brojonatb Sircar, I. L. R., 5 Cal. 308. 

The holder of a decree for unascertained mesne-profits, who has applied to the 
Court to ascertain the amount thereof, and to attach immoveable property under 
r B 255 of the Code of Civil Procedure, comes within the purview of s. 295, and is 

« ^ eatitidd to shave rateably v<7ith the attaching creditor in the assets realized. S. 294 

^ hft read with 8 295, and to give effect to both sections the receipt to be given 

^IliedeoVee^holde'r, wb5 has obtained Ishve to bid from the Court, and has^pnrol&l^lj 
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the property sold, can only be accepted for so mncb df tbe judgment-debt as the 
a^^sets applicable to its discharge may suffice to satisfy. — Viraragava Ayyangar t?. 

Varada Ayyangar, I. L. R., 5 Mad. 123. 

A MORTGAOKE having obtained a decree, declaring his lien on certain property, 
put up for sale, in execution of this decree, the mortgaged property. The decree- 
holder asked foi, but was refused, leave to bid at the sale, but, notwithstanding such 
refusal, purchased tbe property in the natne of a third person. Possession under 
tlie sale was opposed, and the decree-holder as purchaser brought a suit for posses- 
sion of the property. The defendants contended that, inasmuch as the plaintiff 
(<lecree-hnlder) had been refinsed leave to bid at the sale, his purchase could not be 
enforced Held that the plaintiff had been guilty of an abuse of the process of the 
Court in bidding at the sale and buying the property henami, and that the sale, 
therefore, ought not to be enforced. — Mahomed Gazee Chowdbry v. Ram Loll Sen, 

I. L. R., 10 Cal. 757. 

295. Whenever assets ate realized by sale or otherwise in execution M.S.0.0. 
Proceeds of exacution.sale 0^ » decree, and rnore persons than one have, 
to be divided rateably pi ior to the i ealization, applied to the Cuutt by 
among decree-holders. which such assets are held for execution of 

decrees for money against the same judgment-debtor, and have not 
obtained satisfaction thereof, the assets, after deducting the costs of the 
realization, shall be divided rateably among all such persons: 

Provided as follows : — 

(а) when any pro( eity is sold subject to a mortgage or charge, the 
Proviso where property is mo^g^gee or incumbrancer shall not as such be 

»old subject to moitgage. entitled to share in any surplus arising from 
such sale : 

(б) when any property is liable to be sold in execution of a decree 
is subject to a n^oitgage or charge, the Court may, with the assf'nt of 
the mmtgagee or incumbrancer, order that the property be sold free 
from the mortgage or charge, giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he had against the 
property sold : 

(c) when immoveable property is sold in execution of a decree 
ordering its sale for the discharge of an incum- 
Proviso. brance thereon, the proceeds of sale shall be 

applied — 

first, in defraying the expenses of the sale ; 

secondly, in discharging the ii^terest and principal-money due m 
the incumbrance ; 

thirdly, in discharging the interest and principal-moneys due on 
B|ibsequent incumbrances (if any) ; and 

fourthly, rateably among the holders of decrees for money against 
the judgment-debtor, who have, prior to the sale of the said property, 
applied to the Court which made the decree ordering such sale for exe- 
cution of such decrees, and have not obtained satisfaction thereof. 

. If all or any of such assets be paid to a person not entitled to 
receive the same, any person so entitled may sue such person to compel 
him to lefund the assets. 

Nntbing in this section affects any right of the Government. 

Ah attaching creditor has not, as such, any right to redeem a mortgage subsist- 
tog prior to his attachment.- — Soobhul Chunder Paul i?. Nitye Churn Bysack^ I. L. R., 

§ Gal. 664* 
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execution of decrees-. 


n,o.p ii»t ». 

for rent d.ic to Imn in le.l g 

Lakba ami aUnsang, I. U It., ^H.ebed under a decree, and otlier 

.rar,Ci=gM 

Luckynatli Dey, 

pruuCeus ^ . 

’ ^\toWspaid into Court by TD”avai^ s. 29b^of 

from the momejit X. of 1877), for ’•a\e'‘ble_distnbut.on 

?i’S who have 
Hdiiebh Var (Applicant) i 

6 Bom. 16. , satisfaction of the decree 

Money paid by a othevwbe, under s. 295 of the Cml 

against bim, 'are not ^-et. reate-d by^sale m code (Act X of 187^ 

murbrvuld’teitd^re words ““^SuraT 

, bhartlii. I. L. U , 6 Bom. 588. Mimsif's Court is, or 

• ^"'"''JurlLn was made f°^y®“S\noui perso^iMntT^^^ 

for execution of a decree apun^t ^ ‘ ^ e.xecution of the fiist deciee, 

tain iuuuoveable i>'-»l>«‘'^y .'’“fl’l.v sLb sale being sufficient to satisfy °f 

the assets which were leahzed b} s second time in execution of the second 

Parties), 1. L. B.. 3 All. 5i9. ^ 

An Am.lCATION for execution undisposed of, 

came into tlie hands of the Couit, bu ^ procedure to share rate- 

to entitle a deoree-haldei;undei;s. 290 of bis decree 

ably in the assets realized by anothei cl distribution was ordeied 

SSr£ltf.““fe“ “» .r.,dS,.-Il»oUt>»b.l. Cl».tt .. 
gar and others, I. L. B.., -4 Mad. 383. ^ p^preise o-f bis powers as 

The Judge of a Court of Small Causes judge, is not one and the 

s«ob, and.in The exercise / t, a decree 

same Court, but two different Courts t Subordinate Judge, 

, made by the Judge of a Small Co““ “J; ^ for cxeoution of bis decree, 

wbo liaa applied to such Judge f tmg in that 296 of Act X. of 1877 m 

was not thereby emit ed to share rateaWyj^^ ^d ^ suoh Judge, 

j"ik B-ii ^ ». 

Ktfrtt and auother (Defendants). I. L- R-j. » Ul i u. 
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A .TtTDGi-MieKfT-cuEBiTOR in execiitioQ of liib* deciee attacbed certain^ |)i* 0 |Wrij 
l>eloni>ini? to hi't$ judf^iio’nt-flehlor while Act VIU. of 1859 was in Tlii'^ pro- 

perty'^was uitiniately on the 9th Junudry, 1879, i e., after Act X. of 1877 CJium 
into' operntion. Two d.ays before tlie sale, aiK)ther jncl- rneiit-eeivilitor appliefl to 
have his decree satisfied oat of the same property by a rat* able distribution of fhe 
proceeds which mi^hi b(‘ realized ffeld that the prin. .iti.icliing* creditor, by his 
attachment under Act VIII. of 1859, acquired, under s 270 of that Act, a right to 
have his decree first sati^-ficd in full, and that he \\as not deprivi^d of ibis right by 
the change in the law introduced by Act X. of 1877, s. 295.— Narandas Bai Maii- 
chha, I L. R., 3 Bom. 217. 

TnK fact that a money-decree has been obtained on a bond by which property 
has b(‘cn mortgigod docs not destroy the lien on that property. It is open to a 
plaintiff to establish his right on the bond, as well as on the d('cn*e. The purport 
of ss 270 and 271 of Act VJIL of 1859 {with which s. 295 of Act X. of 1877 cor- 
responds) is not to alter or limit the rights of parties arising out of a eontmet, but 
simply to determine questions between rival decree-holders standing on the samo 
footing, and in respect of wdiom tinu'e is no rule for other .cise detmunining the 
mode in which proceeds of property sold in execution shall b(‘ distributed. — • 
Hasoon Ara Begum aud another (Plaintiffs) v, Jawadoon-nissa Salootla Khundan 
and others (Defendant-), I. L. R., 4 Cal. 29. 

Whi^re two mortgagees, in execution of their several decrees, attached the 
same propiu-ty, of which a moiety, without further speeiheatiou, was n spectively 
mortgaged to each of them, anil subsequent to the attachments the property was 
sold in execution of one of the decrees, held that, notwithsrmiding tlie whole 
interest of the mortgagor was intended to be sold, the pui chaser look one of the 
moieties subject to the lien of the unsatisfied mortgagee, and that omission or 
neglect on the p irt of the Court executing the decree to give specific dircidion as 
provided by cl. b of s. 205 of the Civil Procedure (hide did not iirejudicc the rights 
•of the unsatisfied mortgagee or discharge his encumbrance.— Jurioky Buliubh Sen v, 
^ohiruddin Mahomed Abu Ali Sohye Chowdhry, I L. U., 10 Cal. 567. 

Certain moveable property was attached in execution of decrees of the Small 
Cause Court at Ahinedabal. After the attachment, but before the sale of the at- 
tached property, other creditors of the same juvigment-dubtor obtained decrees 
against him in the Court of the Subordinate Judge at the same place, and applied to* 
it for the attachment of the same property in execution of their decrees. The 
Subordinate Judge, accordingly, attached it by prohibitory orders issued to the 
Judge of the Small Cause Conit. After the sale, the holders of the decrees obtained 
in the Subordinate Judge’s Courts claimed a rateable share in the assets realized by 
the Small Cause Court, under Act X. of 1877, s. 295 Held that tliey were not 
entitled to any share in the assets until after satisfaction of the decrees of tlie 
Small Cause Court. — Jetha Madhowji v. XijeiMli Abrahimji, I. L. R., 4 Bom. 472. 

On the 22nd ]\Iarch, 1878, the fir'^t mortgagee of certain propeity obtained a 
tiecree enforcing his mortgige. On the 25tli Mnrcli. i87«8, the second m utgagee 
obtained a decree enforcing his mortgage. Both decrees wer^ nude by the same 
Court. On the 20th June, 1878, the property w .s put up fnr snie in t^xeeution of 
the second mortgagee’s decree. The first mortgag>‘e subsequently brought a suit 
for a re-sale of the property in satisfaction of his decree. Held th li this was the 
only course open to him, and he could not have enforced sariff iction of his decree 
an accordance with the provisions of s. 295 of the Givi! Procedure Code, inasmuch 
as the provisions of the first and second provisoes to ih it w c tion refer onlv to sil 
in execution of simple money-decrees, whereas the propuMy in question ha 1 been 
sold in execution of a decree ordering its sale, and the proviCioriH of th ‘ thir I 
proviso relate to subsequent and not prior incuuibrancc.-.. -- Ja;at Karain Rai 
Dhundhey Rai, I. L. R., 6 All 566. 

One Maniklul obtained a decree against L and M fc* r-mt due from them, and, 
in execution thereof, applied for the attachment and sale of two houses, with their 
compounds and the grounds underneath them (in respect of which property the 
©aid rent had fallen due), belonging respectively, one to each of his judgment- 
debtors, The properties were, accordingly, sold on 23rd July, 1870, and the sale- 
proceeds handed over to Miniklal. In the meantime, on the i8ih February, 1879, 
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Mtoliiai s ^ x.aklia and Mousing, i. ^v., 

?sf,'“, w""” f'‘;f s?,;''’ils“it"”; 

totarse the salary,” and not as the Court esecut . 

ttla Madhavji.. Najera ! (I^L^ I. l. K., 5 Bom. 198. 

kar (Deoreo-hoMor) w. Ohandiash. ( “ the plaintiff attached certain 

In execution of a decree^ of a_Mnns f o'^tained agamst 


— 

t“””"«Yt‘ '?'f3rIE i£Sw 

judfinent-debtor, nWil^Prooedure Code, to enquire whether the 

then proceeded, under s. 272 ^ the second attaching creditor, and, having 

plaintiff was entitled to divided the sale-proceeds rateably 

Voided that question in the “«f the above circumstances to recover 

them. In a suit brought by the 9™“““’ _„pj„ go paid to him, held that s. 

from the defendant the °^^S'®o appUoation, inasmuch as the plaintiff had 

295 of the Civil Pi'ooedure Code had “o W and it had never 

not applied to the Small Can e Co^ 1 


fo? applied titi; Small Cause Court Judge 

been transferred to the Couit for exec ^ ^ priority is to be determined by the 

!«•«« “ Pr“dV‘"Lr±r/.L%™^S”: ■‘•‘Ky 


been transicncu tw » nvioritv is to oe aeieruiiucvt 

Intended to mean that any question of ""Tov^tirtv is and not by the Court which 
^Vt in which or in whose pr vion^o the^order by the M un- 
made the order of attachment. the Small Cause Court Judge 

eif directing the payment to be made queSion he had tried ; but as that 

would have had jurisdiction vO deal SofoTuIant the judgment-debtor had 

Irder was made prior to thf atta®bment by the order being 

no interest in the money winch oeuW be e® t it out of the disposal 

to vest the property in the money in tijg order for distribution was 

of the Small Cause Court “^^X^'^eTee rsrght. ^u^re.-Whether 

" nfrrnndM s. 272 was intended by the Legr’ 


;«nirandAhe plaintiff was entitled^ 

an order made by a Court under s. 272 was intenaea ny 

order 7--Gopee Nath Ac liaiqee - of he Civil Procedure Code to he 


„..er?-Qopee Ilath Acharjee ii. Achoha ^ p,,ooed„r6 Code to be 

The proclamation of sale required by s. fixing up of a copy 

of the order in a conspioiioao part of the property, ^ 

posting of the notices m the ® .^v are sufficient to satisfy the 

proceeds of a portion ?.®7®''®\P®'r®f ,.uached^the^ property, another judgment- 
Seoree of a judgment-creditor who has if Sope ty^ is'^still entitled to have the 
creditor, although hehw attached the piopw^^^ provisions of s. 295 

Mmainder of the property sold to satwfy his execution of decrees 

«i the Civil Pioo^nre Code, i'jf®® "f ° p AAad sto) obtained a decree against 
.ibtaineA by to exwute his decree, in order that he might 
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day fixed for the sale, the Deputy Commissioner was unable, through illness, to at- 
tend ; and be povstponed the sale for three days. Two of the mouzas were sold, and 
realized more than enough to satisfy the decrees of A and B. Tlie third was then 
sold in satisfaction of C^s decree. Upon an application by the judgment-debtor to 
set aside the sale on the grountl of irregnlaricy, it appeared that notice of the sale 
had been posted in the Oourt-honse more than thirty days before the date fixed for 
the sale, but bad only been published on the properties to be sold fxFe days before 
that date ; that notice of the existence of a mortgage on the properties, but no 
further particulars, was giv^m, and the mortgagee was allowed to purchase ; and that 
the Deputy Commissioner had accepted the reports of the Nazir and Oourfc-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its insufficiency. Held that the proclamation of sale on the property 
having taken place only five days prior to the date of sale, and the particulars of the 
mortg.ige not having been given, there iiad been such material irregularities in the 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him, ifi order to show that he had suffered material Injury by 
reason of such irregularities. Held also that the Deputy Commissioner was not 
entitled to proceed upon the reports of the Nazir and Court-peon, but was bound to 
hear the evidence tendered by the judgment-debtor, though he was justified, under 
s. 291, in postponing the sale as he bad done. Held, lurtbfT, that the third judg- 
ment-creditar, wdio had not attached the property, was still entitled to have the sale 
proceeded with, and his decree satisfied under the provisions of s. 295. — Mohuufc 
Megh Lall Pooree v, Shib Pershad Madi, 1. L. R., 7 Cal. 34. 

(6) Rules as to Moveable Property. 

296. If the property to be sold be a negotiable instrument or a M^S-O.O# 
Rules as to negotiable in- share in any public Company or Corporation, 

struraents and shares in the Court may, instead of directing the sale to 
public Oompanies. ^lade by public auction, authorize the sale 

of such instrument or share through a broker at the market-rate of 
the day. 

297. In the case of other moveable property, the price of each lot 
Payment for other move' shall be paid for at the time of sale, or as soon. 

able property sold. after as the officer holding the sale directs, and, 

in default of payment, the property shall forthwith be again put up 
and sold. 

On payment of the purchase-money, the officer holding the sale 
shall grant a receipt for the same, and the sale shall become absolute. 

The provisions of s, 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a sale liable for any deliciency on a re-salo, exten i to all 
sales, whether of moveable or immoveable property, and also to I’e-sales bald under 
Bs. 297, 306, and 308.— -Ramdbani Sahai v, Rajrani ICooer, L L. E,, 7 Cul. 337. 

298. No irregularity in publishing or conducting the sale of mov^- 
Irregularity not to vitiate s-ble property shall vitiate the sale j but any 

sale of moveable property, person sustaining any injury by reason of such 
but any person injured may irregularity at tbe ‘liau'd of auy other person 

institute a suit against him for compeiisa* 
tion, or (if such other be the purchaser) for the recovery of the specific 
property, and for compensation in default of such recovery. 

299. When the property sold is a negotiable instrument or other M.S.C.O* 
Delivery of moveable pro- moveable property of which actual seizure 

perty aotnaiiy seized. been made, the property shall be delivered to 

the purchaser. 
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i„6 him from deli.eriog prSsession of the propetlj to ooj pomon orroept 

the purchaser. ^ negotiable 

301. When the ptopetly sold m . debt not eem, a PJ 
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, 301. When the P- i public Coin- 

Delivery of debts and o* 1“"* j’ i;vprv thereof shall be made by a 

.barestnpubljcOoiapaaiee. pany^ 

receiving th© 

written order of ® makioc^ pa\ merit 

debt or any interest i- 

thereof to any person any transfer of the 

f “"traSr™ ^xcT;^t p^ 

tS.* d .1 !r»Uh?,oo», .nd the m.n.gor, s.crot.,y or otimr P- 
per officer of the Company from permii ting any such trans 
any such payment to Lny person except the purchaser. 

! 302. If the endorsement or conveyance of the 

. name a negotiable instinment or a share in 

Z=:S'i":E“ "■ », pnblio C...n|».y it '“f "■? “'So !nl 

transfer such i.istrument or share, the Judge may eiidoise teinstii 
meS-tlmcertihoateof theshare,ormay execute such other docu- 

““"V”3om,m.°nTm ..ecnlinn sh.ll b. in tbo f.lloying form o, to 
Iho like effect “ A. S., bj 0. D.. Judge of the Court of (or m the case 

order appoint some person to receive any interest or dividend d i 
thereon ^Ld to sign a receipt for the same ; and any endorseinent made 
or document executed, or rLipt signed, as aforesaid, shall be as valid 
aud^effectiu.1 for all purposes as if the same had been made or executed 
or signed by the party himself. 

C 803 In the case of any moveable property not hereinbefore pro- 

_ vided for, the Court may make an older vest- 

otheTproperty!’^ ™ ing siich property in the purchaser or as he may 

direct ; and such property shall vest accordingly. 

(c) Buies as to Immoveable Property. 

304 Sales of immoveable property in execution of a decree may 
mat Ooarts may order be ordered by any Court other than a Court of 
sales of land. Small Causes. 

A SHIKMI ghatwali tenure, held under the superior ghatwal, is not liable to be 

gold in execution, nor are its proceeds liable to attachment tor aati^faonou oL tie 

debt due from its holder. — Bally Dobey 'o. Ganei Deo, I. L. K., » Oal. ooo. 

.305. When an order for the sale of immoveable property has been 
4 f Af made» if the iudgment-debtor caa satisfy the 
to enable defeadautto Cuurt that there IS reason to bel , 
mitia amount of decree. amount of the decree may be raised by mort- 
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gage or lease or private sale of such property, or some part thereof, or 
of 'any other immoveable piopeity of the judgment-debior, the Court 
may, on his application, postpone the sale of property comprised in the 
order for sale, for such period as it thinks proper, to enable him to raise 
the amount. 

In such case the Court shall grant a certificate to the judgment- 
Oertifioate to judgment- debtor authorizing him, within a peiiocl to be 
debtor. mentioned therein, and notwithstanding any- 

thing contained in section 27G, to make the proposed mongagt', lease, 
or sale : provided that all moneys payable under such mortgage, lease, 
or sale, shall be paid into Court, and not to the judgment-debtor. 

Provided also that no mortgage, lease, or sale under this section, 
shall become absolute until it has been confirmed by the Court. 

The sale of immoveable property to the highest bidfler for a price which snlusc- 
qnently appefrrfl to bo too low is not a material irrc^nla! ity in j.nhlisliing nr con- 
ducting the sale. A decrec-liolder or a judgment-debtor cannot apply to set aside 
a sale on the ground of the price realized being too low.— Lakshmi ICriahnahhat , 
1. L. R., 8 Bom. 424. 

306. On every sale of immoveable property under this clinpter, the 
Deposit, by purchaser of person declared to bo the piitchaser shall pay, 
immoveable property. immediately after such declaration, a denosit of 

twenty-five per centum on the amount of Ins puichase- money to the 
officei conducting the sale, and, in default of such deposit, the piopert}'' 
shall forthwith be put up again and sold. 

Tub provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a 
defaulting purchaser at a .sale liable for any deficiency on a re-sale, extend to all 
sales, wlu'ther of moveable or immoveable proper!}", and also to re siles held under 
ss. 297, 306, and 308 — Raradhani Sahai v. ittijrani Kooer, I. L. E., 7 Cal. 337. 

The person declared to be the purchaser of property p>ut up for sale in execu- 
tion of a decree did not, as rtquiied by «. 306 of the Civil Pror\ dure Code, pay a 
deposit of twenty-five per centum on the amount of his purchase immediately 
after such declaration, but on a date subsequent to the date on wliieh the property 
was put up for sale. that there was no sale at all of the property. — Intizam 

Ali Khan v. Xarain Singh, I. L. R., 5 AIL 316. 

A CO-SHARER in undivided immoveable property, of which a share is sold in 
execution of a decree, does not, under Act X. of 1877,' s. 310, acquire tlu‘ linht of 
pre-emption as against a stranger to wdiom such .sh.ir > bus been kuocki d down, by 
inendy asserting such right at the time of hal<g and fulfilling the conditions of sale 
required by ss. 306 and 307 of that Act. He must hid it the sale, aud as high m 
the stranger, before he can acquire a right of pre-emption under that section,— Tej 
Singh V. Gobind Singh, 1. L. R., 2 All 850. 

The requirement of s. 306 of the Civil Proceduiv Code applying to all cases of 
sale of immoveable property under chapter xix , a decree-holder buying with per- 
mission given under s. 294, and de.'^iring to set-oT his purehase-moricy agaiuNt tho 
amount of the decree, is not exempt fiom the necessity of making at tfic time of 
sale a deposit of 25 per cent, on the amount of such pundias(‘-mom\v ; amj soch 
deposit must bo made in cash. The option so to set-off the pn rchas(*.uiofu*y cinnot 
be exercised by the purchaser until tlie confirmation and payment of of 

the sale^ Where, however, all parties interested in the amount to lie dtqsositcd 
have waived their right to have that amount deposited in cash. t!ie sale ought not 
to be set aside on the ground that a cash deposit has not been made. — Gupal Singli 
^ud^ment-debtor), AppelLint, v, Ray Banvvaree Lali Sahoo (Judgment-creditor), 
Respondent, 5 Cal. Law Rep. 181. 
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307. The full amount of purchase-monej shall be paid by the 

Time for payment in fall. before the Court closes on the fif- 

^ 1 • p , , te6Dth day after the sale of the propertv 
exclusive of such day, or, if the fifteenth day be a Sundav or otbJr 
holiday, then on the first office-day after the fifteenth da^ ^ 

eypciftinn'nf immoveable property, of which a share is sold in 

Singh V. GobiS/sinih. l! l! e“Ta 1L iS. *at section.-Tej 

308 In defatilt of payment within the period mentioned in the 

navmenf ’■® preceding section, the depo.sit, after defray- 

to Government ond H *^6 expenses of the .sale, shall be forfeited 

purchlJerXl Vtfoit defaulting 

purchaser shall forfeit all claim to the property, or to any part of the 

sum for which it may subsequently be Lid ^ ^ “ 

deeud^nlrtirL" '’™®®^'"-® » 

Btf9;;3S:AorBaLdha^s2:rt!'^^^^^^^ 

w of immoveable property, in default of payment 

immoveSte LperTr’® purchase-maney within the period allow- 

issue of a fresh notifi ^*1°^ payment, shall be made after the 

befirs prlSpdtr »r 

defaSin|pnXsL'’lt ie'^iabfe fo 0°'’®). for making a | 

as. 297, 306, and 308.-RamdhlnrsraU^?:jr'a;fKoot tl. 

^0. When the property soW i„ execution of a decree is 'a'#a^' 

oJ property,. and two ^ 

ontion tohavepieierenoein rpe porsons, of whom one is a co-sharer, 
bidding. respectively advance the same sura at any 

j “be the bidding of 'Zotsb’ier”"*'' I"® 

tt. Pt“«?:r“ of. SithT ■" ‘PP'-W « ~e -her. 

and interests of a mortgagee in such a si Irf ^ ® property, but the rights 

V. Beni Prasad (Pbuntiffj; I. L.T, 3 All 1^"^ “oother (Defendants) 

prefeiring Ids claim to’’ thV^righ/ofLre ’emotion^ bef satisfied by the co-sharer 
down, ami offering to pay a sum LuaAo th^f h?,? fv '®u*^® Property is knocked 
oontemplates a distinct bid by’the L-sha ret In ^b^ ^^at soc- 

bffe Tej Singh ». Qoliind Singh^fl L E 2 All sLl 

y.tftuM Ah Khan (Defendant), 1. 1. R , 3 All. 827.^®°^ followed.-Hira (Plaintiff) 
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A 60 -SHARER in undivided immoveable property, of wbieb a share is sold in 
execution of a decree, does not, under Act X of 1877, s BID, acquire the right of 
pre-emption as against a stransrer to whom such share has been knocked down, by 
merely asserting such right at the time of sale, and fulfilling the conditions of wile 
required by ss, 306 and 307 of that Act. He must bid at the sale, and as high as 
the stranger, before he can acquire a right of pre-emption under that section,-— TeJ 
Singh V. Gobind Singh, 1. L, K., 2 All 850. 

A SHARE of undivided immoveable property was put up for sale in es:ccntioa 
of a decree, and was knocked down to M Before it was knocked down to Inin, A, 
the decree-holder, who had obtained permission to bid for and purchase such share, 
and who was a co-sharer of such share, bid the same sum as that for which it was 
knocked down to M, claiming the right of pre-emption. The Court executing such 
decree subsequently made an order confirming tlie sale of sucbsliare in favour of A* 
M appealed, impugning the propriety of the confirmation of the sale in favour of 
A. Held that such appeal would not lie. — Munir-ml-din Khan ami aunt law (Auc- 
tion-purchasers) V, Abdul Rahim Klum (Decree-holder), L L. H., 3 All. 674. 

A PERSON claiming to be a co-sharer in certain un<UvitIed immoveable property, 
a share of which had been sold in execution of a <lecreo, objected to the i-oufirma- 
tion of the sale in favour of the person recorded as the auction-pundiasrr, ami 
prayed that it might be confirmed in his favour, with refurence to the provisi«>na of 
8 . 310 of the Civil Procedure Code. The Court disalio\v<*cl the ohjtsjtiou, and con- 
firmed the sale in favour of the auction-purchaser. The objector thcnoipoii npplied 
to the High Court for revision of the order of the lower Court under s. of the 
Civil Procedure Code. Held that, having been allowed to object to the confirma- 
tion of the sale, and treated as a pasty to the proceeding held therein, it w’as com- 
petent for him to make such application, notwithstanding that he was not one of 
the persons mentioned in s 311 of the Code ; that there being no appeal in the 
case, so far as he was concerned, the High Court was competent to entertain the 
application under s. 622 of the Code ; but that, as he was not one of the persons 
who was competent to avail himself of the provisions of s. .311, he had no hnts 
ttandi to justify his application to the lower Court, and the application for revision 
must therefore be dismissed. — Bisheshar Kuar v. Hari Singh, 1 . L. R., 5 All. 42. 


811 . The decree-holder, or any person whose immoveable property 
Application to set aside been sold under this chapter, may apply 

•ale of land on ground of to the Court to set aside the sale on the ground 
irregularity. ^ material irregularity in publishing or con^ 

ducting it ; 

but no sale shall be set aside on the ground of ii regularity unless 
the applicant proves to the satisfaction of the Court that he has sus* 
tained substantial injury by reason of such irregularity. 


The sale of immoveable property by an arnin on a close holidnv is not illcfral, 
nor is it an irregularity in publishing or conducting the sale. — Bisram Muhton 
(Decree-holder) v, 8ahibim-nissa (Auction-purchaser), I. L. E., 3 AIL 33k 


^ The provisions of s. 13 of Act XV. of 1877 are not applicable to proecedtngs 
in the execution of a decree. — Ahsan Khan (Judgraent-d<*btor) u. Ganga Ram 
(Decree-holder) and Muzzaffar Ali Khan (Auction-purchaser), L L. R., 8 All, 185. 

Where, after a judgment-debtor has applied, under Act X. of 1877, s. 311, to 
have a sale set aside, the auction-purchaser is made a party to the proceedings, and 
the sale is set asid^e, the auction-purchaser can appeal against the order setting aside 
the sale.— Gopal Singh u. Dular Kuar, 1. L. R., 2 AIL 252. 


Although the auction-purchaser may not apply under Act X. of 1877 s 311 
to have a sale set aside, he may be a party to the proceedings after an applieatiim 
has been made under that section, and then, if an order is made against him, he can 
appeal from such order under s. 588.— Kanthi Bam i?. Bankoy Dal, L L. R. 2 AIL 
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The proceflnr^ to be followed upon tbe sale of nn under- tenure is that pro- 
scribed by the Civil Proeedure Code. S. 311 does not apply only to sales made 
under cliap. xix of tbe Code, and the sale of an under-teimre may be set aside 
upon any of the ji»ronnds monrioned in that section. — Assizoonnessa Khattoon v, 
G(n\i Ohand Dass, I. X-.. R , 7 Cal. 103. 

Hr- LI) that the fact of a sale of immoveable property in execution of a decree 
liavin^*- taken place before tiiiity days fiom the proclamation of sale bpins: made on 
the propel ty bad expired was not a material irregularity in the publication of tbe 
sale. Mohunt Mogb Lall Pooree ?\ Sbih Pershad Madi (I L. R, 7 Cal. 34) dissent- 
ed from.-— Rahehandar Bahadur r. Kamta Piasad, J. L. R., 4 All. 300. 

The words, “ any person whose immoveable property has been sold,’’ in s 311 
of tbe Code of Civi'l Procedure, do not include a person who has purchased tbe 
same property at a piior execution-sale, such prior sale not having been confiimed. 
— In the nuftiu* of the Petition of Hlngihnti Churn Bhultacharjee Ohovvdhry j 
Bhagfihiiti Churn Bhuttachaijee Chowdliiy v. Bisheshwar Sen and others, 1. L. R., 
seal 367. 

When a judgment d(d>tor has died after decree, but before application has been 
made to exeeuh^ the decree, the Court, before directing the attachment and sale of 
any property to pioceed, must issue a notice to the party against whom the execu- 
tion is .ipp'lied for to show cause why the decree should not be executed against 
him, and its omission to do so will invalidate the entire subsequent proceedings — 
In tlie matter of the Petition of Ramessiiri Dassee ; Rainessuri Dassee v. Doorga- 
dass Chattmiee. f. L. R., 6 Cal 103. 

A SrB'iRHiNM H Ju.lg(‘ made an order for tbe sale, in execution of a decree, of 
certain nmmiveabh' propcitv. wh ch was “ ancost i al,” within the meaning of the 
nnliliiMlioii !>y the Locil Gosernment, No. 671, dated tbe 30ili August, 18S0, under 
wiiieh ixeciilion of such decree should Incc been transfeired to the Collector ; and 
such propc'di was sold accorlingly. Held that the Older for tlio sale of such pro- 
per!} having been m.ele without jurisdiction, the s.de was void, and should be set 
a-iule.-” liukhdeo Rai Sheo Ghulam and otliers, 1. Ij R., 4 All. 382. 

The omission to specify in the proclain ition the amount of Government reve- 
nue pivahle in icspoct of the propertv sold in execution of a deenm ivS an irregu- 
larity eontem{dated by s. 311 of the Code of Civil Procedure, and where it appeared 
that an inadetpiate price w.is obt lined in a case where such an omission was made 
the High Court set aside the sale, although the iriegularity had not been made a 
ground of objection in the lower Court. Sreo Giidhari Singh v. Plurdeo Narain 
Singh (L. R., 31 A. 230). — Mahabir Peishad Singh and another (Appellants) v, R, 
Olpheits and another (Respondents), 9 Cal. Law Rep. 134 

The holder of a decree, in execution of which property is sold, is absolutely 
boninl under Act X. of 1877, s. 294, to have express permission from Court 
before be can purchase the property ; and whether this objection is 
pressed or otheiwise, a sale to him is invalid, unless he has got explicit 
The use, at a sale, of language by an intending bidder in disparagement of me 
propciU for the purpose of influencing bystanders, and deterring them flora 
bidding for the property, is a “material irregularity,” sufficient to render the sale 
invalid, under s. 3J i of the same Act. — Rukhinee Bullubh v» Broionath Sircar, 
I. L. R., 5 Cul 308. 

Under ss. 289 and 274 of the Civil Procedure Code, it is necessary that a copy 
of the sale proclamation should be affixed to some conspicuous place on the property 
attached^ ,* and the omission to do so is a material irregularity within the meaning of 
s. 311 of the Code of CivR Piocedure If it is pioved that the price obt lined for 
property sold at an execution-sale is greatly inadequate, and if it be also proved 
that there has been a material irregularity in publishing or conducting the sale, the 
Uouit will presume that the irregularity was the cause of tbe inadequacy of price 

proof is given to the contrary. — Kalytara Ohowdhrain v. Ramcoomar Goopta! 
I. L. Ih, 6 Cal. 406. * 

The property of a judgment-debtor was proclaimed and advertized for sale in 
execution of a decree on a certain day. The proclamation set out particulars of the 
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property, but subsequent to such proclamation a portion of the propet‘ty was released 
to a tl)ir(l party. Notwithstanding* this fact, no fresh proclamation -was made, and 
Itie sale took place on the day originally fixed. Held that the omission to issue a 
fro'^h proclamation was a material irregularity, inasmuch as the judgment-debtor was 
entitled to have a proclamation issued accurately describing the property to be sold, 
and that such proclamation should be publi'^hed thirty days before the sale. See 
also Gopeenath Dobey Roy Luchineeput Singh Bahadur (I. L. E., 3 Cal. 542). — 
Shil) Prokash Singh (Judgment-debtor) v. Sardar Dayal Singh (Decree-holder), 
I. L. R., 3 Gal. 544. 

When liberty is given to a decree-holder to bid at the sale of the judgment- 
debtor’s property, he is bound to exercise the most scrupulous fairness in purchas- 
ing that property, and if he or his agent dissuades others from purchasing at tho 
sale, that of itself is a sufficient ground why the purchase should be set aside. 
Where a decree-holder was joint in family with the manager of an infant defend- 
ant, and the defendant’s property was to be sold in execution of the decree, 
held that the decree-holder ought not to be granted leave to purchase at the sale^ 
because any purchase made by him would be for the benefit of the family of 
which the manager of the infant defendant was one of the members ; awl it 
would, in fact, be a purchase by an agent of the property of bis principal. — 
Woopendro Nath Sircar v, Brojendronath Mundul, I. L. R., 7 Cal. 346. 

On the day fixed for the sale of certain immoveable property in the execution 
of a decree the Court made an order postponing the sale, but the sale had been eifeet- 
■ed before such order reached the officer conducting it. The Court, on application 
having been made to set aside the sale, passed an order confirming it. Subsequently,, 
an application by the decree-holder for a review of this order having been granted, 
the Court passed an order setting the sale aside as illegal. Held that the sanction to* 
the sale originally given having been v\u‘thdrawn, the sale could not legally be held, 
and the sale which was effected, the order of postponement notwithstanding, was 
unlawful and invalid, and in reviewing its first order, and in setting aside the sale as 
illegal, the Court exeentihg the decree had not acted nltm v'^res, and its action was 
not otherwise illegal (H. 0. R., N. W. P., 1874, p. 354). — Miah Jan (Auction-pur- 
chaser) V. Man Singh (Decree-holder), I. L. E., 2 All. 686. 

Under Act XIT. of 1879, Form 149 of Schedule IV. of the Code of Civil Pro* 
cedure provided that sixty days should elapse between a sale in execution of a 
decree and its confirmation. A sale having been confirmed before the expiry of 
sixty days, held that the sale was not rendered inoperative, and that its effect 
was not postponed by reason of the provision in Form No. 149. Where a suit was 
brought to recover money from the defendant, who was the karnavan of a Malabar 
tar^wad, and it was not alleged in the plaint that the defendant was sued as karnavan, 
or that the debt was binding on the tarwad, held that a sale of tarwad property 
in execution of the decree was not binding on the members of the tarwad, and there- 
fore that art. 12 of Schedule II. of the Indian Limitation Act, 1877, did not apply 
to a suit brought by other members of the tarwad to recover the land sold in execu- 
tion of the decree. — Haji v. Atharaman, I. L. R., 7 Mad. 512. 

The omission to give the notice required by s. 248 of Act X. of 1877 to the 

judgment-debtor, on application for execution of the decree, affects the regularity 
of the sale which subsequently takes place in execution of the decree, and the 
validity of the entire execution-proceedings. Ramessnri Dassee v, Donrgadass 
Ohatterjee (I. L. R., 6 Cal. 103) followed. Held^ therefore, where execution of a 
decree was applied for against the legal representative of a deceased judgment- 
debtor, and the notice required by s. 248 of Act X. of 1877 was not given to such 
legal representative, and certain immoveable property belonging to the deceased 
judgment-debtor was sold, that such sale had been properly set aside by the Court 
executing the decree by reason of such omission. Whether siich omission 

was an irregularity in “ publishing or conducting” the sale within the meaning 
of 8. 311 of the Act ?'*--Imara-un“ni8sa Bibi (Auction-purchaser) w. Liakat Hasafn 
and others ( J udgment-debtors), I. L. R., 3 All. 424. 

Ah objection to the validity of a sale of revenue-paying land, on the ground 
that the revenue assessed upon it had not been stated in the proclamation of the 
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m OF 

iotended sale in accordance with s. ali’ds Ae sale,’ on the 

time in the Court of appeal; , ^ecB reiected by the 

lhat ’it had taken place without focl^ination mad^l^ ^ 

Court of first instance, ^vhich found tha pioclain^^^^^^ ^ 

the obiection was taken too late, not stating the amount of the 

Jy?Vl| pmveV,^oTho ^CnaglSn u! MJhabitXshad Singh, 

damage by reason of such irregniaiit). & 

I. L. B., 9 Cal. 656. 4= , * v nf 1S77 to set aside a sale in execution 

An application under s. 311 of Art s, of S77 _ executing the 

of a decree having ''‘•f i^ttoStlons, and passed an order confirm^ 

decree (Subordinate Jucke) disallowed “o ““I®'; anplied to the Subordinate Judge 
ing such sale. The iudgnunt-debtor sukeimen^^^ hh reasons 

fo? a review of judgment. Tlie Suboulu ate J ud c v 

forlraniing such ai-vdication, mcgulaily PI®®,®™® ‘ f “finuing it. The auction- 
aside such sale, without j 'j '“'t^ officer, treating the appeal as one 

niircdiasei* appealed to tbe Ju ^ ^ „y a-P imio ment entertained it, ana 

Cn rordlrV-Hng on tlf/he District Judge was 

fcft abide the Suboi linato .Jiumi s sctcnti oi , , u„:«o one granting an ap 

not justiiiod in ont, ifnining ""oj’ !ale and ns such not appealable._ Before 

Blioation for re\ic\\, but ono setting .aside ^ ^ application for review, and 

a rc\icw 

the reason for granting the same, shouJei oe iecuiuv_ 

S.Sw.,) .-'to. a E., 3 A1 s 


ment-dePtor; r. muu uau... / a a v ,vP ift77\tn 

Os AN application under s. 311 of the Civil ^regularity in publisbing 

set aside a sale, it appeared that substantial injury bad been 

the sale • but no witnessess weie callea ro pio\ e i .inplicant had applied 

faLS^iiU. It f- fees ; -d 

for proclamations to be issued to his witnesses, u p issuing such 

that! subsequently, there was a delay ?f rtays prior to the day fixed 

prociaiuations, which were ultimately 's®"®® ^gq^enoe of such delay, he 

lor the hearing. 0® I''® applicant alleging 3, his 'witnesses. 'he/d that the 
had not been allowed a fair opportunity p caused from the mere fact of 

Court cannot presume that substantial ’“1^? ^ ^hahiro- a sale ; but when both a 
there having been a material irrcgulaiitj^ vpBnpn moved the Court may rea^n- 
material irruyiilarity and substantial in]ury fi®' e such ivregnlarity. Held also that 
ably presume that the substantial mjuiy , . if could not be allowed to setup 
the applicant, having been guilty of laches J witnesses.-Bono- 

the delay in the office as a ground for the ^ 7 Cal. 730. 

mali Mozumdar ». Womesh Chunder Bondopadhya, I. L. K., I ^ 

A PERSON claiming to b® ® ®°'®’^“®^,^„”{“Vecrerob^eo*^^^ lonfirma- 

tionof the sale in favour of *0 person reooided asjb^^^^^^ 

prayed that it might be confirmed m }j,\® ^p' the objection, and con- 
s. 310 of the Civil Procedure Code. The ^ou t obiector thereupon applied 

firmed the sale in favour of the aiiction-purchas . 3 under s. 622 of the 

to the High Court for revision of the order of t^® ^®, ^ the confirms- 

Civil Procedure Code. Held that, held therein, it was com- 

tion of the sale, and treated as a pavty to *® ‘ndfng that he was not one of 

• petentforhim to make, such aphcation. notwit^ appealin the 

k persons mentioned in s. 311/* *‘'®„P°‘^® ’ Uroompe^^^^^^ to entertain the 
Se, so far ap he was concerned, the Hij,!! C , the persons 

l^pfiostion under s. 622 of Ij'®.*'®’!?-’ f“ti,p nrovisions of s. 311, he had no lo«ts 
who was competent to avail himself of ^ ^ ^he application for revision 
^ to jiistiy his ®PP«®®/®^1.® *® *®\®’;„°°"'4!|singh 1 L B , 5 All. 42. 

lEiwasI tiwefore be dismissed.^-Bisheshar Knar v. Han p g j • 
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The mere fact that the amount of rent pajabJe in respect of a tenure brouglit to 
sale in execution of a decree is not stated in the sale-proclamation is not a matenal 
irregularity within the meaning of s. 311 of the Civil Procedure Code (Act X. of 
1877), though if the amount of rent payable were stated to be more than it actually 
was, that might constitute such an irregulaiity as tending to lessen the price at which 
purchasers might be willing to buy. Where decrees for arrears of rent had been 
obtained by fractional shareholdms in a tenure, and in execution thereof a moiety of 
the tenure had been sold, it appeared that the other moiety had been sold at the 
same time in execution of a mortgage-decree against some of the judgment-debtors 
in the rent-suits, on an objection being taken to the confirmation of such sale on tlie 
ground that the whole tenure shall iiavc been ^old in execution of the rent-decrees. 

Edd that all that the decree- holders wore entitled to have sold was the fright, titlCj 
and interest of their judgment debtors, and that they were in the position of ordi- 
nary creditors having no lien on the tenure ; and that, consequently^, the mortgagor 
being entitled to enforce his lien against the moiety covered by his mortgage, tho ; 

sale of the remaining moietv in satisfaction of the rent-decrees was a good sale, and i 

could not be set aside. — Mohendio Coornar Dutt v. Heera Mohun Coondoo, and I 

Ishaneswary Dassee 'o. Qopal Das Dutt, L L. R., 7 Cal. 723. i 

i 

Oertain immoveable property was attached in execution of a decree made by j 

a Subordinate Judge, and -ilso in execution of a decree made by a Munsif. These 
decrees were held by the same person, and the judgment-debtor was the same person. ' 

Such property was sold in execution of both decrees. On the application of the 
judgment-debtor, who brought into Court the amount due on the decree made by 
the Subordinate Judge, and wirli the consent of tlm decree-holder and the auction- 
purchaser, the Subordinate Judge made an illegal order setting aside such sale. 

Subsequent!}", on the application of the decree-holder and the auction-purchaser, tha ^ 

Munsif made an order couHiming such sale. Per Spankie, J. — That the Subordinate 
Judge had not any jurisdiction under s. 285 of the Civil Procedure Code to deal 
with such sale as regards the decree made by the Munsif, and the Munsif was not 
precluded by that section from confirming such sale as regards the decree made by 
him by reason that the Subordinate Judge, a Court of a higher grade, had made an 
order setting it aside. Per Oldfield, J. — That, having regard to the pi o visions of 
that section, it was doubtful whetlier the Munsif was competent to confirm such 
sale ; but inasmuch as the Subordinate Jndi>o only intended to set it aside as regards 
the decree made by him, and his order was illegal, and the Munsif’w oidev had done 
substantial justice, there was no reason to interfere — Chuniii Lai and others (Judg- 
ment-debtors) V. Debi Piasad and another (Auction-pui chasers), I. L. K., 3 All 356. 

On the 21st August, 1876, certain immoveable property belonging to M was 
put up for sale, and w.io purchased by R. On the 20th ^pril, 1877, such sale was 

aside under s. 256 ot Act VIII. of 1859, on the ground that the order attaching 
such property and the notificaiions of sale had not, as required by s. 222, been signed | 

by the Court executing the decree, but by the munsarim of the Court. On the 27th ^ 

June, 1877, M conveyed such piopeity to H, who purchased it and for 

value, and satisfied the incumbrances existing thereon. On the 15th April, 1878, E 
sued H and M to have the order setting aside such sab sot abide, riml to have such ^ 

sale confirmed in his favour, on the ground that it ha«l been improperly set gsid© 
under s. 256 of Act VIII. of 1859, the judgment-debtor not having been prejudiced 
by the irregularities in respect whereof such sale had been set aside. IIM (by 
Oldfield, J.) that although such sale might have been improperly set aside, yet inas- i 

much as the order of attachment and the notifications of sale could have no legal ' 

eJffect, having been signed by the rnunsaiira of the Court executing the decree, and I 

not by the Court, as required by s. 222 of Act VIII. of 1859, and inasmuch as it 
would be inequitable, after the incumbrances on such property had been satisfied 
and the state of things changed, to allow R, after standing by for a year and per- | 

mitting dealings with the propeity, to come in and take advantage of the change pf I 

circumstances, and obtain a property, become much more valuable at the pricft,£e 
originally offered, R ought not to obtain the relief which he sough 1. Held (hj 
Straight, J.) that the fact that the Court executing the decree had not signed tlie 
order of attachment and the notifications of sale vitiated the proceedinors in execu- 
tion ah imtio, and rendered the sale which E desired to have confirmed void, and H’s 





i. — Bam Dial (Plajutffi^) «r, 



^ 

r^t'ati6‘6 a.9 is mentipoed 

to » Je, 0. if »tol. .pplitot,™ be Mto 

„* ,^5 — ^ objection be disallowed, the , 

w order confirming the sale as regards me pari, 

- s:x,rJ'eTto"sr 

)tr *69 being ailowea. onr>h Irregularity, an order 

SrCS rb:«gbt by .be p;«, ^ 

s? s"ff i“ r ,SKy 

of lllf “le lL?lnse of B. 588, but is maiutainable.-A^im-ud-din (Defend- 

1877, after the new Code (Act X °4Sde Tn o.dcr, setting aside the sale on the 
tlie instance of * *e aPPboanMhe Court t ’ , the former Code, and 

'r«.sta jh... 

'"""tw Surt «™’tlos^* ,1«™« b*”i”e »«!• m orie, ■«.&? •Mdo . ..!• nede. 

iqrq inminvpable Drooeity in the execution of the deciee, the pni- 
ActVIIpf l859 of omore^ ludgraent-debtor to have such 

Chaser at such sale sued f „ed in his favour. He/d (Oldfleld, J., 

f:;nttuhaUhfsuiVwr P-vision of s. P-eclading an 

l» :£;rK. ,-“r , »”' 

another (PlaintiffB) v. Bharath Singh and others (Defendants), I. L R., d All 20b. 

On the l6th June, 1877, certain property was sold in execution of deciee, and 
4-1 ocit-u Tnnft 1R77 the ludn'tnent-debtor, the owner of the propert\, applied to 
?he Oonftt serasid\ was sot aside by the Subordiu,rte Judge 

on the 24th January 1878. The decree-holder, who was the puiohasei of the pi 
perly appealed toThrCourt of the District Judge, .who reversed the order of the 
SubOTdin^e Judge. Held that the Jiidp ’’"f “2, iS X of 

(SO. L. R. 391 ) cited 

Hossein and another (Petitioners) Majidoonnissa and another (Opposite Paities), 

^ *^^CEM^r^hnmoveable property was put up for sale in the execution of Bs 
decree and was purchased by him. Subsequently, on the same day, such propeity 
was put upforsLinthe eieontionof S’sdea^ and was pmehased by him B 
rbieoted to the confirmation of the sale to S on the ground that S s decree had been 
Sed previously to such sale, and the Court executing the decrees made an order 
setting as^de such sale on that ground. S thereupon sued B to have such set 

■ TsSlmd to have such sale confirmed, and to obtain f of 

that, inasmuch as such order had not been made under s. 257 of 
1859 but had been made at the instance of a purchaser under another decree, and 
B’s d'ecree, as a matter of fact, had not been satisfied, S’s suit to have such order 
fet aside was maintainable.— Sangam Bam (Defendant) v. Sheo Baratt Bhag.ath 
. (Plaintiff), I. L. B., 3 All. 112. 
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Certain immoveablo property was attached in execntinn of a decree mad by 
a Subordinate Judge, and also in execution of a decree made by a Munsif. inese 
decrees were held by the same person, and the judgment-debtor was the same person. 
Soph property was sold in execution of both decrees. On the application or the 
judgment-debtor, who brought into Court the amount due on the decree made by 
the Subordinate Judge, and with the consent of the decree-holder and the auction- 
purchaser, the Subordinate Judge made an illegal order setting^ aside such sale. 
Subsequently, on the application of the decree-holder and the auction-purchaser, the 
Munsif made an order confirming such sale. Per Spankie, J. — That the Subordinate 
Judge had not any jurisdiction under s. 285 of the Civil Procedure (k>de to deal 
with such sale as regards the decree made by the Munsif, and the Munsif was not 
precluded by that section from confirming such sale as regards the decree made by 
him by reason that the Subordinate Judge, a Court of a higher giade, had niade an 
order setting it aside. Per Oldfield, J. — That, having regard to the provisions of 
that section, it was doubtful whether the Munsif was competent to confirm such 
sale ; but, inasmuch as the Subordinate Judge only intended to set it aside as regards 
the decree made by him, and his order was illegal, and the Mnnsif’s ordci had done 
substantial justice, there was no reason to interfei-e, — Cbunni Lai and others (Judg- 
ment-debtors) y. Debi Prasad and another (Auction-purchabcrs), I. L. R., S All. JJfi. 

An Appellate Court has a discretionary power to substitute or order a new appel- 
lant or respondent after the period of limitation prescribed for an appt <il. Tim i ight, 
title, and inteiest of G in certain immoveable propeit}^ was attached and notifiisl for 
sale in the execution of a money-decree held by T. It was also attached and notified 
for sale in the execution of a money-decree held by S and R. The srunc date \\as 
fixed for both .sales The officer conducting sales fiist sold the property in execution 
of T’s decree, and T purchased the property. He then sohl the property in exeentiou 
of the decree held by S and R, and K purchased the property. The Court executing 
the decrees oonfiTined the sale to T, gi anting him a sale-ceitificato, and disallowing K’s 
objection to the confirmation. It also confirmed the sale to K, ordering the purchase- 
money to be paid to S and R, and disallowing K’s objection to the confirmation ; hut 
it refused to grant K a sale-ceitificate, on the ground that, as the sale to T had been 
confirmed, and a sale-certificate granted to him, it conJd not give K possession of the 
property In a suit of K against S and R to recover his purchase-money, (dis- 
tinguishing the suit from the cases in which it had been held that, when the right, 
title, and interest of a judgment-debtor in a particular property is sold, there is no 
warranty that he has any right, title, or interest, and therefore the auction-purchaser 
cannot recover his purchase-money if it turns out that the judgment-debtor had no 
inteiest in the propertv) that the rule of caveat emptor did not apply, xnd the suit was 
maintainable. The provisions of s 257 of Act VIII. of 1859 apply to applica- 
tions made under s. 256 of that Act, and to those only. Hel^^ therefore, that 
inasmuch as K objected to the confirmation of the sale to him on tlie ground that the 
Court was not competent to confirm a sale which had by its piexioub orltu been 
nullified, and not on any of the grounds mentioned in s. 256 of Act Vtll. of 
1859, K was not precluded by the terms of s 257 of that Act ftom miint lining his 
suit. Where the Court executing two decrees made separate orders directing the sale 
on the same date of certain iinmoveabio property in execution of such decrees, the 
officer conducting sales was not bound to sell such pioperty once for all in cxiMUition 
of both decrees, and his selling such property sepaiatily was therefore not <m irregu- 
larity in the conduct of the sales —Court of Wards on behilf of the Raja of Kan- 
tit (Plaintiff) V. Gaya Pershad and others (Defendants), I. L. R., 2 AIL 107. 

313. The purchaser at any such sale may apply to the Court to 
Application to set aside sale, ou the ground that the peisoii 

sale on ground of judgment- whose property purported to be sold had no 

saleable saleable interest therein, and the Court may 
make such order as it thinks fit : Pi ovided that 
no order to set aside a sale shall be made, unless the judgmeot-debtor 
and the decree-holder have had opportunity of being heard against 
such order. 
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Tn the of tbe death of the jtidgpent-debtor, notice must issue to his 
representative before the sale of immoveable property can be set aside under s. 313. 
of the Code of Civil Procedure, albeit that the section makes no express provision 
for the appearance of the representative.— *Bala K4dar v, Gulam Mohidm, I. L. R., 

7 Bom. 424. 

S. 313 of the Civil Procedure Code only applies to cases in which the judg- 
ment-debtor has no haleuble interest in the property sold. ^ It does not apply to 
cases wliere the judgnnmt-debtm has no salealde interest in a portion only ot the 
property — In the mutter of the Petition of Ram Cuomar Dey ; Ram Coouiar Dey 
t?. Shusbee Bhooshun Ghoso, 1. L. R., 9 CuL 626. 

A PERSON who purchases immoveable property at a sale in execution of a decree^ 
knowing that the judgment-debtor has no saleable interest therein, is not entitled 
to the benefit of the provisions of s 313 of Act X. of 1877, wbicli were designed 
for the protc'ction of persons who innocently and ignorantly purchase valueless 
property. — Mahabir Prasad (Auction-purchaser) v. Dhuman Das (Decree-holdei), 
I L. R., 3 All. 527. 

WtlERE, in execution of a decree passed against a person who had previously 
been adjudicated an insolvent, portions of his property (then vested in the Official 
Assignee) are attached and sold, the purchaser is entitled to have the sale set aside 
under s. 313 of the Code of Civil Procedure, noiwitlistandiog that the Official 
Assignee acquiesces in the sale, and is content to receive the sale-proceeds.— 
Dimdiundhoo Pal c. Shoshee Mohim Pal, T. L. R., 9 Cal. 217. 

Tur fact that property sold in execution of a decree is subject to a mortgage 
upon wliicli a decree has been obtained, which fact is not disclosed prior to the pro- 
clamation of sale, is not sufficient to enable an auction-purchaser to set^ aside the 
sale on the ground that the judgment-debtor had “ no saleable interest” in the pro- 
perty, within the meaning of s. 313 of the Civil Procedure Code. — Naharmul Mar- 
wari' V, Sadut Ali (8 0. L. R. 468) distinguished. — Protap Chunder Ohuckerbutty v, 
Panioty, I. L R., 9 Cal. .506. 

A MlSRRPRRSENTATioN or concealment in the sale-notification, which induces a 
purchaser to buy a property for much more than it is really worth (although that 
misrepresentation or concealment may be fraululent), is no ground for setting aside 
a sale iimlers. 313 of the Civil Procedure Code. The meaning of s. 313 is, that 
when a purciiaser under an execution-sale buys a property which turns out to have 
no existence at all, or to be of no saleable value whatever, the Court may then set 
aside the sale under s. 313. — Durga Simdari Devi v. Govinda Chandra Addy, I. L. R., 
10 Cal 368. 

In execution of a rent-decree, dated 20th May, 1879, certain immoveable pro- 
perty was sold in execution, and purchased by the appellant on the 21st February 
1880, no mention having been made of any incumbrances. On the 9th May, 1879, 
a decree was obtained upon a mortgage executed by the original judgmeht-debtor, 
and in execution of that decree the property which had already been sold was at- 
tached, and, on the 11th March, again sold in execution of the second decree, it 
being ull(\gcd that the property was covered by the mortgage which was prior in 
date to the foiiiur decree. The appellant thereupon applied that the sale of the 21st 
March should be set aside under s. 313 of the Civil Procedure Code, and his purchase- 
money directed to be returned to him. Held that if, as a fact, the property sold 
was covered by the mortgage, there was, under the circumstances, no such saleable 
interest in the judgment-debtor at the time of the sale on the 21st February, 1880, 
as would prevent the operation of s. 313 of the Civil Procedure Code, inasmuch as 
under that sale the purchaser would be unable to get the particular property pur- 
chased by him ; and that the sale must be set aside.—Naharmal Marwari (Appellant) 
V, Sadat Ali and otheis (Respondents), 8 Cal. Law Rep. 468. 

In execution of a decree obtained on the 15th August, 1876, the property of the 
judgment-debtor was attached on the 17th August, 1877. The sale of the attached 
property was postponed pending a suit instituted under the direction of the Court 
by a claimant to the attached property. Iffiia suit having been dismissed on the 
lith September, 1878, the decree-holder, on the 25th September, applied for a sale 
of the property, and the 16th December was fixed for the sale. Meanwhile, on the 
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th December, 1877, a decree had been obtained by anotiier party against tl.e jndg- 

meat-debtor, and in execntioa of tliis decree the mim property wim attached mi tiio 
131h September, 1878, and under this attachment a sale took place on the loth 
November following. On the 16th December, as fixed, the property was aeain sold 
under the first attachment. The auction-purchaser, at that sale, on the 6th January*, 
1879 applied, under s. 313 of the Civil Proeeduic Code, to set iiaide the sale fin the 
^lound that the judgment-debtor had no saleable interest. Held (reversing* tin* de- 
cision of the lower Court) on the authority of the following: cases— Gogaram n, 
Kartick Ohander Singh (9 W E. 514), Lala Joognl Lall Bhuka Chowdhary (0 
W. E. 244), and Kartick Chander Singh v. Gogaram (2 W. R. Misc. 48) — which the 
Court felt bound to follow, while it doubted their correctness, that the sale miist bo 
set aside — Chntka Panda (Appellant) v. Goberdhan Dass and others (Respondents), 
6 Cal. Law Rep. 85. 

314. No sale of iomoveable property in exeention of n decree 
shall become absolute until it has been con- 
Coafirmation of sale. firmed by the Court. 

Under 8. 314 of the Code of Civil Procedure (XIV. of 1882) the Civil Court 
cannot, upon or without application, refuse to confirm a sale on the ground that 
the price bid is too low. — Lakshmi v. Krishnabliat, I. L. E., 8 Bom. 424. 


If sale set adde, price to . 315 . When a Bale of immoveable propeity 

be returned to purchaser. i.s set aside undei section 312 or 113, 

or when it is found that the jiidomeiit-debtor had uo saleable in- 
terest in the property which pur[»orted to be sold, and the purchase^r is, 
for that reason, deprived of it, 

the purchaser shall be entitled to receive back his purchase-money 
(with or without interest as the Court may direct) from any person to 
whom the purchase-money has been paid. 

The repayment of the said purchase-money and of the interest 
(if any) allowed by the Court may be enforced against such person 
under the rules provided by this Code for the execution of a decree for 
money. 

Where immoveable propert37 was sold in the execution of a decree under the 
provisions of x4ct VIII. of 1859, and the auction purchaser, having been subse- 
quently deprived of such property on the ground that the judgment-debtor had no 
saleable interest in it, applied under Act X. of 1877, s. 315, to the Court executing 
such decree for the return of the purchase-money, held that the Court could 
entertain the application. — In the matter of the Petition of Mulo (1. L. E,, 2 AIL 
299). Dissented from in a subsequent case where it was held that Act X. of 1877, 
s. 315, cannot have retrospective effect so as to apply to a sale which had taken 
place before the Act came into operation. — Hira Lai v. Karimunnissa. L L, E*. 
2 All. 780. ’ 


Per Straight Oldfield, and Tyrrell, JJ.— That the words in s. 316 of the Civil 
Procedure Code, “ no saleable interest,’’ mean “ nothing to sell,” and are not intended 
to confine the cases in which a purchaser at an execution-sale shall be entitled to 
receive back his purchase-money to those in which the judgment-debtor, though 
having an interest, such interest is, by prohibition of law or for some other reasem, 
unsaleable. Held by the Full Bench that a purchaser at a sale in execution of a 
decree can maintain a suit against the decree-holder for recovery of his fiurchase- 
money when it is found that the judgment-debtor had no saleable interest in the 
property sold, and ho is not limited to the special procedure in the execution dfparl- 
ment mentioned in s. 315. — Munna Singh v, Gajadhar Singh, L L. R., 5 All 577. 

A JHOOMENT-DEBTOR, whose property had been sold in execution of the decree 
under Act VIII. of 1859, appealed from the order disallowing his application to set 
aside the sale, after Act X. of 1877 (Civil Procedure Code) came into force. The 
Appellate Court set aside the sale. The purchaser sued the decree-holder for 
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Mitwest on Hie purchase-money and the expenses of the sale, the pntfihaS^tnohey 

lifiviog been retarued to hiaa^j^der the ordet of the Court executing the decree, 
■without interest and less smh expenses. Beld by liie Full Bench that the pro- 
visions of Act X. of 1877, and not of Act YIIL of 18159. were applicable to the 
determination of the matter in dispute iu the suit. Held by the Divisional Bench 
(Straight and Tyrrell, JJ ) that, with reference to the ruling of the Fall Bench, 
the suit was maintainable. Held also by the Divisional Bench that, under the 
circumstances of the case, the plaintitf ought not to be granted the relief sought. — ‘ 
Baghubar Dayal v. Bank of Upper India, Limited, I. L. R., 5 All. 364. 

316. When a sale of immoveable property has become absolute 
Oerti8caie to purchaser in manner aforesaid, the Court shall grant a 
of immoveable property. certificate stating the property sold and the 
name of the person who at the time of sale is declared to be the pur- 
chaser. Such ceitificate shall bear the date of the confirmation of the 
sale ; and, so far as regards the parties to the suit and persons claiming 
through or under them, the title to the property sold shall vest in the 
purchaser from the date of such certificate, and not before: Provided 
that the decree under which the sale took place was still subsisting at 
that date. 

Hfld that a salc-ceiiificate granted under s. 316 of the Civil Procedure Code 
is not a document the registiatiou of wln'ch is compulsory under the Kegistration 
Act, 1877, s. 17 (I/). — Mabarat-un-nissa v. Adit Kam, I. L. B., 5 All. 568. 

Undfe Act VIII. of 1859, s. 259, and Act XX. of 1866, s. 17 and s. 42, it was 
necessary to register the certificate of sale itself, and not merely the memorandum 
of the certificate of sale. — Srinivasa Sa^tri (2nd Defendant), Appellant, v. Sesbay- 
yangar (Plaintiff), Respondent, I. L. R., 3 Mad. 41. 

WnKnE the interest of one of several joint tenants in a family dwelling-house 
and in certain lands let out on service-tenure is sold in execution, the purchaser is 
entitled to joint posse«!sion of the dwelling house with the other ‘iharebolders, and 
also to a light to share in the service rents. Kowar Bijoi Kesal Roy v. Samasimdari 
(B. L. R. Sup Vol. 173; 2 W. R. Mis. 30) commented on. — Rajanikanth Biswas «?. 
Ram Nath Neogy, I. L. R., 10 Cal. 244. 

WiiEiiR land subject to an unregistered mortgage, the registration of which was 
optional, was attacheil and sold in execution of a money-deciee obtained against the 
mortgagor, and the purchaser registered his certificate of sale and obtained posses- 
sion of the land, held that no question of priority under s 60 of the Registration 
Act could aiise, inasmuch as the purchaser acquired only the right, title, and inter- 
est of the mortgagor subject to the mortgage. — Rdmarajat?. Arunachala, 1. L. R., 
7 Mad. 248. 

A priECHASER of immoveable property at a Court sale under the Civil Proce- 
dure Code (Act VIII. of 1859), who has been put into possession by the Court, has 
thereupon a complete title against all persons bound by the decree, notwithstanding 
that he has no certificate of sale, or one only which has not been registered. Eaj- 
kishan Mookerjee v. Rudha Madhab (21 W. R, 349) followed. Quosre, — How far 
the above ruling will be affected by the language of s. 316 of Act XIV. of 1882 
Shivaram Nurayan v, Ravji Sakhdram, I. L R., 7 Bom. 254. 

Clatjse 1 /8, sch. ii. of the Limitation Act (XV. of 1877), is not applicable to appli- 
cations ^r certificates of sale. Re Khaja Patthanjee (I. L. R., 5 Bom. 202) dissented 
from. The provisions of the Indian Limitation Act (XV. of 1877) do not apply 
to applications to^ a Court to do what it has no discretion to refuse, nor to applica- 
Lons for the exercise of functions of a ministerial character. Kylasa Goundan v, 
Eamasaml Ayyan (L L. B., 4 Mad. 172) followed. — Vithal Janardan ta Vithojirav 
rutlajirav, deceased, by his widow Eakmi and others, I. L. R., 6 Bom. 586, 

Thb applicant puichased ceitain land at a Court-sale on the 17th February, 1876* 
The sale was confirmed on th 20th March of the same yeai% The purchaser did 
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apply for a cetificate of aale UBtil the lOtli March, ^ 

cation^^was barred by the Limitation Act (XV* of 1877), seh. i , aJt liS. 
Eeld aleo that the purchaser’s right to a certificat# of sale 
SB 256, 257, and 259 of the Civil Procedure Code (Act VIII. of _lba9) on the 
March, 1875, when the sale was confirmed. — JTw re IChajaPatthanJi, Applicantj, I. L tt** 
6 Bom. 202. 


A OREDiroR obtained a decree against his debtor, and applied for and obfainorl 
an order for execution. This application was unsuccessfully opposed by I ho ju U- 
ment-debtor on the giound that execution was barred by limitation, (.ertuiti pro- 
perties of the judgment-debtor were attached and sohl in ex' entiou of tins decree, 
the judgment-creditor himself becoming the purchaser. In due course, the halo 
was confirmed, and a certificate granted to the purchaser Subsequently to this, the 
order granting execution came up before the High Court on appe.il, and that Court 
decided that execution was barred. The person who had been the jndgimnu.dmuor 
then brought a regular suit against the purchaser to recover tlie propertiov sob! in 
execution. Held that he was entitled to have the sale set asi<le !>y rc gnl ir suit. 
Jan Ali iJ. Jan AH Chowdhry (1 B. L. R., A. 0 , 56 ; 10 W R. 154) distinguished.^^- 
Mina Kumari Bibee v. Jagat Sattani Bibee, I. L. R., 10 Oal 220. 

Certain immoveable property was put up for sale, under the provisions of Act 
X. of 1877, in execution of a decree for money, and was puieliasod hy with 
notice that L held a decree enforcing a lien on sucli property Suh^-Mpioiitlv L 
applied for the sale of such property in execution of his decree, and such propt rty 
was put up for sale in execution of that decree, and was purcdiased by S. ^8 mi* d, 
by virtue of such purchase, to recover possession of such property from C. Ildd 
that, inasmuch as under Act X. of 1877 what is sold in execution of a de«*n e 
purports to be the specific property, and as 0 had purchased the property in suit 
with notice of the existing lien on it, and subject to its re-sale in execution of the 
decree in execution of which S had purchased it, what actually was sold in execution 
of that decree to S was such property, and S vas entitled to posses^i oi of Hindi 
property under such sale. Sales under Act VIIL of 1859 and Act X. of 1877 
distinguished. — Sheo Ratan Lai (Plaintiff) v. Ohotey Lai (Defendant), I. L. H., ^ 
AIL 647. 


The position of a purchaser at a sale in execution of a decree of the High 
Court after he has obtained a certificate from the Registrar under Rule 415 of the 
Rules of Court is that of a person clothed with aright to a conveyance in virtue of 
a contract ; he does not hold, save as regards the parties to the contract of the 
position of an owner. When the sale is confirmed, the purchaser is entitled tu a con- 
veyance, and until he obtains a conveyance the property in the estate pnrcli isod 
does not, having regard to Rule 431, pass to him so as to give him riulits as agiinsf 
parties not bound by the decree under which the sale took place. All that uisseH 
to him as against the defendant in that suit is an equitable estate and a right to a 
convej^ance of the propert}^ And, therefore, as the estate in the property purchas'd 
has not passed, the purchaser is not entitled to m.iintain a suit for paitition. In 
such a suit he could not on partition give a good conveyance to the parties intorcNted 
in the estate, nor would he be entitled to a declaration of his share in tiic propuriy. 
— Johur Mull Khoorba v. Tarankisto Deb, I. L. R , 10 Cal. 252. 


^ PERSON purchased certain property at a sale in execution of a decree in 
No’i^mber, 1878 ; his purchase was confirmed, and he obtained a cortifi/'at© of ile on 
the 23rd May, 1879, from which date he remained in possession The judgment- 
debtor applied to have the sale set aside for irregularity, but his application \vm 
dismissed both at the hearing and on the appeal. He had applied, before the sale 
took place to stay the sale, on the ground that the right to apply for exeentimi was 
oarrea. X his application was dismissed, but was allowed on appeal It did not 
appear that the auction-purchaser was a party to the proceeding, oi that he was cog- 
nizant or the application. Two years from the date of the sale, and one and-a-hall 
year trom its confirmation, the judgment-debtor, on a summary application, obtained 

putting the auction-purchaser out of possession. 
Meta that the order was erroneous, the Subordinate Judge having no power, after 
confirmed, to set aside the sale by a summary order; and that, 
r ai . 5, sch. ii. of Act XV. of 1877, the application for such an order w«is 
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barred. The words, “ auUisling / qU force, and not merely one 

let XII. of 1879, mean a 3“^®® "’^^ncd irthe matter of the Petition of Mahomed 

upon which execution cannot be iMucd.-in tne ma 

Hossein ®. Kokil Singh. I. L. K., 7 Uai. ai. ■ ..prtified purchaser on 

SIT. No »'* porchoM was ^ 

baltV a»y oH'r parBoo, or on behalf ot .omo 

one throogh whom .neb other pe™o» cWms.^ ^ iecl.talion that 

Nothing m this section si>all bar J ® ^ certificate frau- 

the name of the certined purchaser was inser ea i 

dolontly or without ^ „ bar to . .nil 

ls“£''r»£.’S rri^airoriSr a.,.-N.to» .. v..ir.t...«.,y... 
“’.1“ li. p..«i» of •.*» pnwW f. rSS'St 

the plaintiff who alleged that the ^ made the certified purchaser, who admit- 

the certified purchaser was his ^®"amidai made m cm 

ted his allegation, a defendant along ^ Lalla Bahoorie Lall ^4 

case came ^hUn the rule hud down '» ^ .vas not barred by s. 317 of 
M I. A. 496 : S. 0. 10 B. L. K. lo9), ana tn ihim: . -ccn A.oT}ellaat v. Sheikh 

Civil Procedum Cf;de -Hizi Ajmn ^ 

Farut-ulla and another (Defend.atits),Eesponctents, a i j 

A SUED K, the rd^clmS on^tharii had purchased such 

a decree under Act VIII of 1859. foi ‘'‘i, /* ) A„f yiH. of 1859 was 

property on her behalf. The suit was ms i instituted, K did 

andActXof 1877 came into ^ obt’ained a 

not hold a sale-cevtificate. I877. Held that, when the suit was insti- 

sale-certificate under a 317 of Act A. ot 18/ f being a certified purchaser under 
luted, it was maiutamahle, as, the deienaa . and that, when the defend- 

rieoof Act VIII. of 1«59, that section did not appb.^andth^^^^ ^ 

ant obtained a certihoate under s. • ble if the plaintiff made out a case 

purchaser, and the suit would "“|y 317 Ilahi Bakhsh, 
ialling within the provisions of the last pait ot s. au. 

X I, E 5 All 478 

■ ■ sis. Wheu tbe property .old is iu Iho 

Mini, ot ipmorortl. rponou SiTmmg'^ler u title created by 
S2..?.ur'“'’ Zyd7"n?.d,bmf eubsequeptly to .he at- 

tachmeu. et such properly, \«d a r'^tair.nSLSv S 
been granted under section 316, the Court shall, on application oy 

purchler, order delivery to be made by putting Pf ^ 
person whom he may appoint to receive delivery on his behalf in pos 
Eon of the property, and, if need be. by removing any person who 
refuses to vacate the same. ,■ 

oationis for certificates of sale. ^ ('XV ^ of 1877) do not apply 

from. The provisions of the Indian /iimit^ 

to applications to a Court to do what it has no a , ^ Kvlasa Goutidan v. 

tions for the ®“ “m) “foUoS-Wal jaua/dan ®. Vithojirav 

Bamasami Ayyan (I. L. K., 4yLaa. i/f; t t i? a Rnm fi86 

Pntlajirav, deceased, by his widow Rakmi and others, L L. R., _ • 

A OBTAIHBD a money-deoree gainst B on SeX^mher 1874° A himself 

qI which property belonging to B was sold on the 9th Septembei, ia/4, a mmsei 
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beeommff the purchaser. The sale was confirmed oa the 9th October, 1374, but th© 
certificat! of sale was not issued till the 23rd Januarjf, 1878. A applied for posseasiott 
on the 2nd April, 1879. Held that the right to apply for possession 
Act VJII. of 1859, S3. 263 and 264 (corresponding with Act X. of 1877, bs. 

319), accrued on the date the certificate of sale was issued, and not on that on which 
the sale was confirmed, and that, therefore, the period of limitation imcior Act XV .ot 
1877, sell. 2, art. 178, against the purchaser, counted from the former date. — Basapa 
V, Marya, I. L. R., 3 Bom. 433. 

319. When the property sold is in the occupancy of a tenant nr 

« . other peison entitled to occupy the same, and 

property^ ^oc^anoy of a certificate in respect thereof has been granted 
tenant. under section 316, the Court shall order deli** 

very thereof to be made by affixing a copy of the certificate of sale in 
some conspicuous place on the property, and proclaiming to the occii-* 
pant by beat of drum, or in such other mode as may be customary, at 
some convenient place, that the interest of the judgment-debtor has 
been transferred to the purchaser. 

Clause 178, sch. ii. of the Limitation Act (XY. of 1877), is not applicuhlc fo 
applications for certificates of sale. He Kli.ija Patthanjec (1. L Bm a n»»in. 202) 
dissented from. The provisions of the Indian Limitation^ Act (XV. of 1877) 
do not apply to applications to a Court to do what it has no discretion to red use, nor 
to applications for the exercise of functions of a ministerial ch ii at* ter, K^lasa 
Goundan t). Ramasami Ayy«m (I. L. R., 4 Mad. 172) followed. — Vithul Janardan ». 
Vithojirav Putlajirav, deceased, by his widow Raknii and others, I. L. R., 6 Bom. 586* 

A OBTAINED a money-decree against B on the 25th January, 1872, in execution 
of w^hich property belonging to B was sold on the 9th September, 1874, A himself 
becoming the purchaser. The sale was confirmed on the 9th October, 1874, but tba 
certificate of sale was not issued till the 23rd January, 1878. A applied for posses-* 
sion on the 2nd April, 1879. Held that the right to apply for posses-sion contem- 
plated in Act VIII. of 1859, ss. 263 and 264 (coiresponding with Act X. of 1877, 
ss. 318 and 319), accrued on the date the cettificate of sale was issued, and not on 
that on which the sale was confirmed, and that, therefore, the period of limitation 
under Act XV. of 1877, sch 2, art. 178, against the purchaser, counted from th© 
former date. — Basapd v. ]\Iaiya, I. L. R., 3 Bom. 433. 

320, The Local Government may, with the sanction of the Go- 
vernor-General in Council, declare, by notifica- 
tion in ti)e official Gazette, that in any local 
area the execution of decrees in cases in which 
a Court has ordered any immoveable property 

to be sold, or the execution of any particular kind of such decrees, or 
the execution of decrees ordering the sale of any particular kind of, or 
interest in, immoveable property, shall be transferred to tlm Collector, 
and rescind or modify any such declaration. 

The Local Government may also, notwithstanding anything here* 
Power to prescribe rules inbefoie contained, from time tt) time prescribe 
as to transmission, execu- rules for the transmission of the decree from 
tion,andre.transniission of the Gourt to the Collector, and for regulating 
^ ^ the procedure of the Collector and his iubor- 

dinates in executing the same, and for re- transmitting the decree from 
the Collector to the Court. 

Held that e^ect cannot be given to the rules prescribed b\- the Local Govern- 
ment under s. 320 of Act X. of 1877, unless an order for sale has be^ii made oa or 
afterthe 1st Catcher, ISSO.—ndfizim-nissa ( Judgment-debtor) v, MmMe o Ftmai 
and another (Hecree-holders), 1. L, E., 4 All. 116. 


Power to prescribe rules 
for transferring to Collect- 
or execution of certain 
decrees. 
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EftD that a decree for the sale of ancestral land, or of an interest m etich 
land, in enforcement of an hypothecation on such land, is a “ decree for money 
within the meaning of the rules prescribed by the Local Goverment under s. 320 
of Act X. of 1877.— Birch (Judgment-debtor) v. Rati Ram (Decree-holder), I. L. R., 
4 AIL 115. 

A Subordinate Judge made an order for the sale, in execution of a decree, of 
certain immoveable property, which was “ ancebtral,” within the meaning of the 
notification by the Local Government, No. G71, dated the 30th August, 1880, under 
which execution of such decree should have been transferred to the Collector ; and 
such property was sold accordingly. Held that the order for the sale of such pro- 
perty having been made without jurisdiction, the sale was void, and should be set 
aside. — Lukhdeo Rai a. Sheo Ghulam and others, I. L. R., 4 All. 382. 

Ordbbs passed by a Collector in the exercise of the powers conferred on him 
under s. 320 and the following sections of the Civil Procedure Code, relating to the 
execution of a decree of a Civil Court, after transfer of the decree to him under 
g. 320, are not appealable to the High Couit. Eeld^ therefore, that the order of a 
Collector, disallowing an application by the judgment-debtor that the amount of tho 
decree might be satisfied by the temporary transfer of his immoveable property, 
and ordering the sale of such property, and the order of a Collector confirming a 
sale, were not appealable to the High Court.— Madho Prasad v. Hansa Kuar, I. L. R., 
6 Ail. 314. 

A COLLEPTOB, to whom a decree for sale of mortgaged property has been trans- 
ferred for execution under s. 320 of the Civil Procedure Code, is limited to one of 
the three courses specified in s. 321, and may not depart from them ; much less 
may he do wliat the (louit itself could not do in such a case — allow payment of the 
debt to be m.yu* by instalments. A Collector, to wdiom a decree has been so trans- 
ferred for execution, acts ministerially, and, when he delegates his functions to an 
assistant or a raamlatdar, incurs a risk of having to answer in damages to tho 
person who is by any error or mistake deprived of the fruits of his judgment ; and 
this risk attaches independently of malice or negligence. The Court that has made 
a decree or judicial order, which has been transmitted to the Collector for execution, 
is not deprived of tho judicial powers with respect to it wdiichmay still, at any parti- 
cular time, he competent to such Court, and which it would have had, bad the order 
been plaeed in the hands of its own ordinary officer, the nazir. In the exercise of 
such powers the Court has authority to recall its own record transmitted to the 
Collector.— Mabadaji Karandikar v. Hari D. Ohikne, L L. R., 7 Bom. 332. 


Power of Collector when 
execution of decree is so 
transferred. 


321. When the execution of a decree has 
been so transferred, the Collector may — 


(a) proceed as tlie Court would proceed under section 305 ; or 

(b) raise tlie amount of the decree by letting in perpetuity, or for 
a term, on payment of a premium, or by mortgaging, the whole or any 
part of the property ordered to be sold ; or 

(e) sell the property ordered to be sold, or so much thereof as may 
be iieceosary. 


322. When the execution of a decree, not being a decree ordering 
Procedure of Collector sale of immoveable property in pursuance 
when execution of decree of a contract specifically affecting the same, 
so transferred. being a decree for money in satisfaction of 

wiiich the Court has ordered the sale of immoveable property, has been 
80 transferred, the Collector, if, after such enquiry as lie thinks neces- 
sary, he has reason to believe that all the liabilities of the judgment- 
debtor can be discharged without a sale of the whole of his available 
immoveable property, may proceed as hereinafter provided. 



EXECUTION OF UECKEES, 

, 322A In the case mentioned in section 

ore^Mde^'lnrrpersot 322, the Collector shall publish a notice calln.g 

having claims on property. upon — ^ i j 

(a) every person holding a decree for money against the joogmen " 
debtor capable of execution by sale of his immoveable property, anci 
which such decree-holder desires to have so executed, and every hoidcr 
of a decree for money in execution of which proceedings for the sale or 
such property are pending, to produce before the Collector a copy of 

the decree, and a certificate from the Court which passed or is execut- 
ing the same, declaring the amount recoverable thereunder: 

(b) every person having any claim on the said property, to submit 
to the Collector a statement of such claim, and to produce the docu- 
ments (if any) by which it is evidenced. 

Such notice shall be in the language of the district, and shall allow 
a period of sixty days from the date of its publication for compliance 
therewith. It shall be published by being posted in^ the Court-house of 
the Court which made the oriofinal order under section 30-1?, and at such 
other places (if any) as the Collector thinks fit. Where the mldiess of 
any such decree-holder or claimant is known, a copy of the notice shall 
be sent to him by post or otherwise. 

322B. Upon the expiration of the said period, the Collector shall 
Amotintofmoney-decrees appoint a day for hearing any representHtio.>s 
to be asoetfcained, and im- which the judgment-debtor and. the decree- 
moveabie property available holders or claimants (if any) may desire to 
for fcbeir satisfaction. make, and for holding such enquiry as he may 

deem necessary for informing himself as to the nature and extent of 
such decrees and claims and of the judgment-debtor’s immoveable pro- 
perty, and may, from time to time, adjourn such hearing and enquiry. 

If there be no dispute as to the fact or extent of the liability of 
the judgment-debtor to any of the decrees or claims of which the 
Collector is informed, or as to the relative priorities of such decrees or 
claims, or as to the liability of any such property for the satisfaction 
of such decrees or claims, the Collector shall draw up a statf-mient, 
specifying the amount to be recovered for the discharge of such decrees, 
the order in which such decrees and claims are to be satisfied, and the 
immoveable property available for that purpose. 

If any such dispute arises, the Collector shall refer the same, with 
a statement thereof and his own opinion thereon, to the Court which 
made the original order under section 304, and shall, pending the re- 
ference, stay pioceedings relating to the subject thereof. The Court 
shall dispose of the dispute if the matter thereof be within itsjurisdic- 
tion, or transmit the case to a competent Court for disposal, and the final 
decision shall be communicated to the Collector. The Collector sliall 
then draw up a statement as above provided in accordance with such 
decision. 

322C. The Collector may, instead of himself issuing the notices 

Wien District Oomrt may required by sections 

issue notices and hold in- o22A and 322B, draw up a statement specify- 
ing the circumstances of the judgmeut-debte 
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atid of Ms immoveable property so far as they are known to the Col- 
lecti^r or appear in the records of his office, and forward such statement 
to the District Court; and such Court shall thereupon issue the notices, 
hold the inquiry, and draw up the statement required by sections 322A 
and 322B, and transmit such statement to the Collector. 

322D. The decision by the Court of any dispute arising under sec- 
Flfecfc oi decision, of Court tion 822B or section 3220 shall, as between 
as to dispute arising under the parties thereto, have the force of, and be 
section 324B or 3220. appealable as, a decree. 

323. Whenever the amount to be recovered and the property 
Scheme for liquidation available have been determined as provided in 
of money decrees. section 322B or 3220, the Collector may — 

(1) if it appears that the amount cannot be recovered without the 
sale ot the wiiole of the property available, proceed to sell such pro- 
perty ; or if it appeals that the amount with interest (if any) in accord- 
ance with the deciee, and, when not decreed, with interest (if any^ at 
such rate as he thinks reasonable, may be recovered without such sale, 

(2) laise such amount and interest (notwithstanding any order 
under section 304), 

(a) by letting in perpetuity or for a term, on payment of a pre- 
mium, the whole or any part of the said property ; or 

(h) by mortgaging the whole or any part of such property ; or 

(c) by selling part of such property ; or 

((J) by letting on farm, or managing by himself or another, the 
whole or any f^art of such property for any term not exceeding twenty 
years from the date of the order of sale ; or 

(e) partly by one of such modes, and partly by another or others 
of such modes. 

(3) Foi the purpose of managing, under this section, the whole or 
any part of such property, the Collector may exercise all the powers of 
its owner. 

(4) E^or the purpose of improving the saleable value of the pro- 
perty available or any pait thereof, or rendering it more suitable for let- 
ting or managing or for preserving the property from sale in satisfaction 
of an incumbrance, the Collector may discharge the claim of any 
incumbiancer winch has become payable, or compound the claim of 
any incumbiancer whether it has become payable or not, and, for the 
puiposc of pioviding funds to effect such discharge or composition, may 
mmtgage, let, or sell any portion of the property which he deems suffi- 
cient. If any ilispute aiises as to the amount due on any incumbrance 
with whicii the Collector proposes to deal under this paragraph, he may 
institute a suit in the proper Court, either in his own name or the 
name of the judgment-debtor, to have an account taken, or he may 
agree to refer sucii dispute to the decision of two arbitrators, one to be 
chosen by each party, or of an umpire to be named by such arbitrators. 

In proceeding under paragraphs (2), (3), and (4) of this section, the 
Collector shall be subject to such rules, consistent with this Act, as may, 
from time to time, be made in this behalf by the Chief Controlling 
Jpvenue Authority. 


EXECUTION OF DEOKBEB. 


mi 


Act X, of 1877, s. 223, does tiot apply to a Small Cause Cotirl, and a. 648 does 
not apply to a case in which the defendant resides within the same district in wlnck 
the Court issuing a warrant is situate. Consequently, a Small Cause * Court may 
issue a warrant for the ariest of a person residing in another district, hut not if he 
resides within the same district in which the Court is situate, hut outside it« local 
jurisdiction.— Ohunilal Sohhaiam u. Purbhudas Kiirsandas, I. L. R., 2 Bom. 560. 

324. If, on the expiration of the letting or management under 
Af hfliance sectiou 323, the amount to be recovered bag 
any)^°afte7letting or man- not been realized, the Collector shall notify the 
agement. fact in writing to the jndgment-debtor or his 

representative in interest, stating at the same time that, if the balance 
necessary to make up the said amount is not paid to the Collector 
within six weeks of the date of such notice, he will procee<l to sell 
the whole or a sufficient part of the said property; and if, on the 
expiration of the said six weeks, the said balance is not so paid, the 
Collector shall sell such property or part accordingly. 

324A. The Collector shall, from time to time, render to the Court 
Collector to render ao- which made the original order under section 
counts to Civil Court. 304 an account of all monies whicli come to 

his hands, and of all charges inclined by him in the exercise ami per- 
formance of the powers and duties confeiied and imposed on him under 
the provisions of this chapter, and shall hold the balance at the disposal 
of the Court. 

Such charges shall include all debts and liabilities from time to 
time due to the Government in respect of the propeity or any part 
thereof, the rent (if any) from time to time due to a superior holder in 
respect of such property or part, and (if the Collector so directs) the 
expenses of witnesses summoned by him, 

. , Such balance shall be applied by the 

Apphoatxon of balance ^ Court as follows 

firstly, in providing for the maintenance of such members of the 
judgment-debtor’s family (if any) as are entitled to be maintained out 
of the income of the propeity, to such aniouut in the case of each 
member as the Court thinks fit; and 

secondly, wheie the Collector has proceeded under section 321, in 
satisfaction of the original decree in execution of which the Court 
ordered the sale of immoveable property, or otherwise as the Court 
may under section 295 direct ; or 

thiidly, where the Collector has proceeded under section 322, in 
keeping down the interest on incumbiances on the property, and fwl’ten 
the judgment-debtor has no other sufficient means of subsistence) in 
providing for his subsistence to such amount as the Court thinks fit; 
and in discharging rateably the claims of the oiiginal decree-holder and 
any other decree-holders who have complied with the said notice, ami 
whose claims were included in the amount ordered to be recovered ; 

and no other holder of a decree for money shall be entitled to be 
paid out of such property or balance until the decree-holders who have 
ootamed Buch order have been satisfied ; 

and the residue (if any) shall be paid to the judgment-debtor or 
such other person (if any) as the Court directs. 


m 
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tioii by judpjnient-debtor or 
bis represiiitfitive, and pro- 
st'cution of remedies by 
deoree-bolders. 


325. When the Collector sells any property under this chapter, he 
Sales how to be con- shall put it up to public auctioo, in one or 

daoted. • more lots as he thinks fit, and may — 

(a) fix a reasona\»le reserved ptice for each lot; 

(b) adjourn the sale for a reasonable time, whenever he deems the 
adjfnunment necessary for the purpose of obtaining a fair price for the 
property, recording his reasons for such adjournment; 

(c) buy in the property offered for sale, and resell the same by 
public auction or private contract, as he thinks fit. 

325A. So long as the Collector can exercise or perform in respect 
^ of the indgment-debtor’s immoveable property, 

eatiictions as o a lena part thereof, any of the powers or duties 

conferred or imposed "on bina by sections 322 
to 825 (both inclusive), the judgment-debtor or 
his representative in interest shall be incompe- 
tent to mortgage, charge, lease, or alienate such property or part except 
with the written permission of the Collector, nor shall any Civil Court 
issue any process against such property or part in execution of a decree 
for money. 

During the same period no Civil Court shall issue any process of 
execution either ag.iinst the judgment-debtor or his profierty in respect 
of any decree for the satisfaction wheieof provision has been made by 
the Collector under section 323. 

The same period shall be excluded in calculating the period of 
limitaiion applicable to the execution of any decree affected by the 
provisions of this section in respect of any remedy of which the decree- 
holder has theieby been tenipoiarily deprived. 

325B. When the property of which the sale has been ordered is 
Provision whore property situate in more districts than one, the powers 
Is iu several diatiicts. and duties conferred and imposed on the Col- 

lector by sections 321 to 325 (both inclusive) shall, from time to time, 
he exercised and performed by such one of the Collectors of the said 
dihtricts as the Local Government may, by general rule or special oider, 
dnect. 

3260. In exercising the powers conferred on him by sections 322 
Powers of Collector to (both inclusive), the Collector shall have 

compel attendiiiice of par- the powors of a Civil Court to Compel the 
ties and ^\ ltuosa^'s and pro- attendance of paities and witnesses and the 

auction oi documents. ^ ^ ^ r i j. 

production of documents. 

326. When, in any local area in which no declaration under section 

When Couit may author- is in force, the property attached consists 

izo Collector to stay public of land or of a share in land, and the Collector 
sale of land. ^ represents to the Court that the public sale of 

the land or share is objectionable, and that satisfaction of the decree 
may be made within a reasonable period by a temporary alienation or 
management of the land or share, the Court may authorize the Col- 
Jeetorto provide for such satisfaction in the manner recommended by 
him, instead of proceeding to a sale of the land or share. In such case 
provisions of sections 320, paragraph two, to 8250 (both inclusive), 

apply, as far as they are applicable. 
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Aot X. of 1877, s 326, does not apply to a decree wliieh directs the sale of land 

or of a share in land in pursuance of a contract specifically affecting the same. Tlie 
Court, therefore, cannot authorize the Collector to stav the sale in sucii a case under 
s. 326.— Bhagwan Prasad v. Sheo Sahai, I. L E , 2 Ail, 856. 

Where the Collector has applied to the Court under s. 326 of the Civil Proce- 
dure Code, proposing a scheme for the payment of decietal money in order to avoid 
a sale of attached pro})erty, it is in the discretion of the Court to authoiize the 
Collector or not, as it thinks fit, to provide for the satisfaction of the deert e in ilia 
manner proposed ; and the Court is bound to hoar any objections which may be 
made by the decree-holder to the feasibility of the proposed scheme, and any 
evidence that may be offered in support of those objections ; and if, after hearing 
the decree-holder’s objections, and the evidence which may be offeied in support 
of them, the Court is not fully satisfied that the proposal is feasible, or that it can, 
in all reasonable probability, be carried out within the specilieil period, the Court 
ought, in the exercise of its discretion, to refuse its sanction, — Huro Frosad iioy 
Kali Prosad Roy, I, L. R., 9 Cal. 290. 

327. The Local Government may, from time to time, with tlie 
Local rules as to sales of sanction of the Governor-General in Ootincil, 
land in execution of decrees make Special rules for any local aiea, imposing 
for money. conditions in respect of sale of any cla.ss of 

interests in land in execution of decrees for money, where such interests 
are so uncertain or undetermined as in the opinion of the Local Go- 
vernment to make it impossible to fix their value; 

and if, when this Code comes into operation in any local area, 
any special rules as to sale of land in execution of decrees are in force 
therein, the Local Government may ctintinue such rules in force, or 
may, from time to time, with the sanction of the Governor-General in 
Council, modify the same. 

All rules so made or continued, and all such modifications of the 
same, shall be published in the local official Gazette, and shall there- 
upon have the force of law. 


H. — Of Resistance to Execution. 


# 328. If, in the execution of a decree for the possession of pro- 
Procedur© in case of ob- porty, the officer charged with the execution 
deorTe^^ execution of of the warrant is resisted or obstructed by any 
person, the decree-holder may complain to the 
Court at any time within one mouth from the time of such resistance 
or obstruction. 

The Court shall fix a day for investigating the complaint, and shall 
summon the party against whom the complaint is made to answer the 
same. 


S. 328 of the Civil Procedure Code (Act XIV. of 1882) does not make it obliga- 
tory on a decree-holder, who is obstiucted in ex *cntioo tff ihe din'roc, to pursue 
his remedies under that section. Accordingly, the failure on the part of tlie plaintiff 
to iiyail himselt of the remedy under that section did not prevent him from pim- 
ceeduig agam&t the defendant by a regular suit.— -Balvant Santaram Babaji, 
X. JU. R., 8 Bom. 602. ^ ’ 


a wairant for possession of land in execution of a decree wa<; not exe- 
resistance of the judgment-debtors in September, 1880, and IK 
f ^ made under s. 328 of the Code of Civil Procedure, 1877, but a 

granted to the decree-holdere, and 

complaint by the decree. 

noiaerg as to the second obstruction made within thirty days of the second obstrub 

OiT, 28 


(so far m 
relates to 
moveable 
property). 






IIS 


O'!* Mmtm, 


lion ms II# by reasioa of art. 167 of sob. ii. of tbe Lirbitatton Ijlot.— 

Eamsekam Fjilai 0 Dbariiiaraya O-oundan and another, 1. L. R., 6 Mad. Il3, 


M.S,0.0. 
(so far as 
relates to 
moTeable 
property)* 


329. If the Court is satisfied that the obstruction or resistance was 
ftooednreijioaBe of ob- Occasioned by tbe judgment-debtor, or by some 
stmotioii by judgment- person at his instigation, the Court shall in- 
debtor or at Ma instigation, matter of the complaint, and 

pass such order as it thinks fit. 


Thb power given by s. 329 of the Civil Procedure Code to make such order as 
the Court shall sec fit must be construed with regard to the circumstances in respect 
of which the power is to be exercised. An order under s .829 should be the result 
of the fact that the defendant in tbe suit, who is precluded by the decree from dis- 
puting plaintiff’s right, unjustly instigates a thiid party, who has no real interest in 
the property, to prevent the plaintiff from getting the benefit of his execution. ^ A 
Court has no power under this section to determine, as between a judgment-creditor 
and a third party obstructing the execution of the decree, impoitant questions on 
the merits which are wdiolly unconnected with, and cannot be affected b3% the fact 
that the obstruction is made at the instigation of tho defendant — Govinda Nair 
(Petitioner) v, K^aava (Counter- Petitioner), I. L. R., 3 Mad. 81. 


Ditto. 330. If the Court is satisfied that the resistance or obstruction was 



Procedure when obafcmc- Without any just cause, and that the complainant 
tion ooutmues. IS Still resisted or obstructed in obtaining posses- 

sion of the property by the judgment-debtor or some other person at 
his instigation, the Court may, at the instance of the decree-holder, and 
without prejudice to any penalty to which such judgment-debtor or 
other person may be liable under the Indian Penal Code or any other 
law for such resist ince or obstruction, commit tbe judgment-debtor or 
such other person to jail fora term which may extend to thirty d>ays, 
and direct that the decree-holder be put into the possession of the 
property. 

Itob. 331. If the resistance or obstruction has been occasioned by any 
"h Proceaureincaseof Ob. Other thau the judgment-debtor claim- 

ilriicfcion by claimant in ing in good faith to be in possession of thej)ro- 
good faith, other than judg- peity on his own account or on account of some 
ment-debtor. person Other than the judgment-debtor, th^ 

claim shall be numbered and registered as a suit between the deciee- 
holder as plaintiff and the claimant as defendant ; 

and the Court shall, without prejudice to any proceedings to whi^oh 
the claimant may be liable under the Indian Penal Code or any other 
law for the punishment of such resistance or obstruction, proceed to 
investigate the claim in the same manner and with the like power as 
if a suit for the property had been instituted by the decree-holder 
against the claimant under the provisions of Chapter V., 

and shall pass such order as if thinks fit for executing or staying 
execution of the decree. 

Eyeiy such order shall have the same force as a decree, and shall 
be subject to the same conditions as to appeal or otherwise. 

AmAW from orders under s. 331 of Act X, of 1877, as amended by s. 52 of 
Act XII, of 1879, are chargeable with the same court-fee as is required in the case 
y from decrees. — Mahbuban and others v. Urnrao Begum and others : 

TOayamBuaduri Dasi v. Robert Watson and Co., 1. L. R., 8 Gal. 720. 
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Iw A suit under s. 229 of Act VITI. of 1859 (» 331 of Aots X. of 1877 and 

XIV. of 1882), the onus is on the plaintiff to establish a primd fane case or posse- 
sion and it is then iocumhent on the claimant to answer that case, and ^ 

sible, a better title. — Rakhal Churn Mnndul v Watson <§: Co., L L. E., Iv CaL w. 

AN INTESTIGATION under 8 331 of the Civil Procedure Code (prior to ilm 
Amendment Act of 1879) is limited to the fact of possession, and m bar to a 
subsequent suit brought to try the title to the laiul in dispute. ---CbinMsto 
(Plaintiff), Appellant, iJ. Krishna Piilai (Dofemiant), Respomlont, I. L- IL, S Mad. 
104 

The power given by s. 329 of the Civil Procedure Code to make such ov^hrm 
the Court shall see fit must be construed with regard to the oircunistaiusea in respect 
of which the power is to be exercised. An order under s. 329 should \m the result 
of the fact that the defendant in the suit, who is precluded by the decree from dis- 
puting plaintiff’s right, unjustly instigates a third party, wht^ has no real irderwt 
in the propel ty, to pi event the pUiutiff from getting the benefit of Ins executioa. 
A Court has no power under this section to determine, as between a judgment- 
creditor and a third party obbiriicting the execution of the decree, imporbiiit 
questions on the meiits which aie wholly unconnected with, and cannot be affected 
by, the fact that the obsti notion is made at the instigation of tin* defendant.— 
Govioda Nnir (Petitioner) v Kesava (Counter-Petitioner), I. L. E , 3 M id. 81 

The plaintiff obtained a deciee against T, A, and J in a suit, thcfiiihjtcl;- 
matter of which exceeded Rs 5,000, and, in pait-execution thereof, atlaehtni pro- 
pel ty worth less than that amount. I) having resisted the execution of the thuuee, 
the plaintiff’s claim was numbered and registered as a suit under s. 229 of Act VfIL 
of 1859. Upon investigation the First-class Subordinate Juilge midc an order 
staying execution of the decree. Tlie plaintiff appealed to the Di^tiict Judge, who 
held that no appeal lay to him, as the subject-matter of the urigmal huit, uiit of 
which the execution suit rroee, exceeded Rs. 5,000. The plaintiff appealed against 
this tieeision to the High Court. Held tliat the invebtig*ition of a tdauii under 
s. 229 of Act VIII of 1859 is not to be legai led as a fresh suit, but is merely a 
continuation of the original suit, and that tiiere was, tliei of me, no appeal iguiint 
the uidei in question to the Distiicl Judge — Ravloji Taimiji (Original Idaiiitiff), 
Appellant, v. Dhalopa Raghu (Oiiginal Defendant), Rebpondent, 1. L. E , 4 Bom. 
123. 


332. If any person other than the judginen’‘-debtor is ilispossessed M.8.C. 

Procedure in case of per- pr-^pet ty in execution of a decree, and 

soil dispossessed of proper- such person disputes the right of toe tiecree- 
ty disputing right ot de- holder to dispossess liim of such piopeity iimicH 

ZteS tl'at the }m)!.erty 

was bond fide in his possession (ui his own 


account or on account of some person other tiian the judgiiimit-ihiljtor, 
and tiiat it was not compiised in the deciee, or that, it" it was com- 
prised in tlie decree, he was not a party to the suit in which the tlecreo 
was passed, he may apply to the Court. 

If, after examining the applicant, it appears to the Court that 
there is probable cause for making the application, the Ciiurl shall 
proceed to investigate the matter ill dispute; and if it finds that the 
ground mentioned in the first paragraph of this section exi.sts, it shall 
make an order chat the applicant recover possession of the property 
and if it does not find as aforesaid, it shall dismiss the applifutimi, * 

In hearing applications under this section, the Court siiail confine 
itself to the grounds of dispute above specified, 

_ The party against whom an order is pa.ssed under tliis section may 
institute a suit to establish the right which he claims to the present 
possession of the property ; but, subject to the result of such suit fif 
any), the order shall be final. ^ 


dSS 
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M.S.0.0. 
{bo far as 
reiat>&s to 
«or@abl6 
fro|wfcj). 
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IXECtmOK OF DECEIIIS, 

iHVESTiaATiOK under s. 3S1 of the Civil Procedure Code (prior to the 
Amendment Act of 1879) is limited to the fact of possession, and is no bar to a snb- 
seqnent suit brought to try the title to the land in dispute. — Chinnasami Fillai 
(PlaintijSE), Appellant, t?. Krishna Pillai (Defendant), Eespondent, I. L. R., 3 Mad. 
104. 

A MOBTOAGEB wlio is in possession of the mortgaged property under the mort- 
gage is in possession ** on his own account” within the meaning of Act VIII. of 
1859, 8, 230, and Act X. of 1877, s. 332. A person claiming under Act X. of 1877, 
s. 332, need not prove his title, hut only the fact of possession. — Shafi-ud-din v. 
Loohan Singh, I. L. E., 2 All. 94. 

WSERB, in pursuance of an order made in the execution of a decree while Act 
Till, of 1859 was in force, certain persons were dispossessed of certain property 
after that Act was repealed and Act X. of 1877 came into force, and such persons 
applied under Act X. of 1877, s. 332, to be restored to the possession of such pro- 
perty on certain of the grounds specified iu that section, hepi that such persons 
were entitled to the benefit of that section. — Shafi-ud-din v* Locban Singh, I. L. E., 
2 All 94. 

When a person making a claim to certain property under s. 230 of Act Till, 
of 1859 has been allowed to bring a suit under that section to try his right to the 
property, it is sufficient, in the first instance, for him to prove his possession, with- 
out proof of his title ; but if he takes this course, it is open to the defendant to 
show that although possession may bo in the plaintiff, yet he has no good title to 
the property, and that he (the defendant) has a better title. — Dilbasee Koonwaree 
Mothce and others (Defendants) v. Gunga Pershad and another (Plaintiffs), 1, L. R., 
6 Gal. 278, 

333. Nothing in section 331 or 332 applies to a person to whom 

Transfer of property by judgment-debtor has transferred the pro- 

jadgmont-dobtor after in- perty after the institution of the suit in which 
siatution of suit. the decree is made. 

334. If the purchaser of any immoveable property sold in execu- 
Eedsiing or obstmeting tjon _of a decree bo resisted or obstr ucted by 

purohaBerin obtaining pos- the judgment-debtor or any one on his behalf 
«eggion of immoveable pro- obtaining possession of the property, the pro- 
visions of this chapter relating to resistance or 
obstruction to a decree-holder in obtaining possession of the property 
adjudged to him shall be applicable. 

A PtiROHASER of immoveable property at a Court-sale, having been obstructed 
by the defendant, made an application to the Court, under s, 268 of Act Till, of 
1859, for the removal of the obstruction, but subsequently withdrew his application. 
The Court thereupon made an endorsement upon the application to the effect that 
as tljo applicant did not wish to proceed further, no investigation was made. Held 
ilutt no such order had been made as was contemplated by s. 269 of Act VIH, of 
1859, that section contemplating,^ at least, an order against one party or the other ; 
and that, therefore, the provisions contained in the same section, as to the time 
within which a suit must be brought, did not apply to the case of the plaintiff.^ — 
Biiikha (Original Plaintiff), Appellant, v. Sakdrlal (Original Defendant), Respondent, 
I. L. E., 6 Bom. 440. 

335. If the purchaser of any such property is resisted or obstructed 
Obstruction by claimant by any person Other tlian the judgment-debtor 

other than judgment-debtor, claiming in good faith a right to the present 
posses -ion thereof, or if, in delivering possession thereof, any such per- 
son is dispossessed, the Court, on the complaint of the purchaser or 
the person so dispossessed, shall inquire into the matter of the resist- 
ance, obstruction, or dispossession, as the case may be, and pass such 
order thereon as it thinks fit, 
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The party against whom such order is passed may institute a suit 
to establish the right which he claims to the present possession ut tfie 
property; but, subject to the result of such suit (if any), the order sliall 
be final. 

An order under s. 335 of the Civil Procedure Code is subjcc^to revision by the 
High Court under s. 622 of that Code. Shiva Nathaji t). Joma Kaahinath (L L. ii, 
7 Bom. 340) followed.— Sheordj Singh w. Banwari Das, I. L. R., 6 AIL 172. 

When the defendant is in possession by virtue of an order nndt*r s. 269 of Act 
VIIL of 1859, the plaintiff can only succeed on the strength of his own title. IC 
and R, two out of five undivided Hindu brothers, sued V (a purflinser at an c*:^eeu- 
tion-sale of the interest of one of the brothers other than K aa<Hl) for the naaivery 
of certain land of which V had obtained possession under s. 269 of Act VHf. «»f 
1869. The lower Courts awarded two-fifths of the land to K and R as being tba 
amount of their share in the land. Held by the High Court that the decrc'O 
not be maintained, as K and R, being two of several co-pareenm-.s in luulividod pm* 
perty, could not say that they were entitled to a specific share in (iny portion of 
that property. They raiglit have sued for a general partition, or for a decree fb*el sr- 
ing them entitled to joint possession witli V. Babaji v. Vasudeo (L L. U., I Bonn 
95) followed. A purchaser at a Court’s sale ought not to ho put in exclnsivi^ piHses- 
sion of the whole undivided land by virtue of a decree against one eu-parctmer 
only. — Kallapa Bin G-irrnallapa (Original Plaintiffs, Appellant, tJ. Venkatesh Viiiayak 
(Original Defendant), Respondeat, I. L. R., 2 Bom. 676. 


J. — Of Arrest and Imponsonment 

336 . A' judgment-debtor may be arrested in execution of a decree MJ.0,0, 
Place of judgment-debt- at any hour and on any day, and shall, as 80on 
or’s imprisonment. as practicable, be brought before the Cornt, and 

his imprisonment may be in the civil jail of the district in wbiclr the 
Court ordering the imprisonment is situate, or, when such jail dues not 
afford suitable accommodation, in any other place which the Local 
Government may appoint for the confinement of persons ordered by the 
Courts of such district to be imprisoned : 

Provided as follows ; — 

(а) for the purpose of making an arrest under this section, no 
dwelling-house shall be entered after sunset or before .sunri>e, aini 
no outer door of a dwelling-house shall be broken open. Bsu. when the 
officer authorized to make the arrest has duly gained access to any 
dwelling-house, he may unfasten and opeii the door of anv looni hi 
which he has reason to believe the judgment-debtor is to' he tbunil : 

j Provided that, if the room be in the actual occupancy of a wonuMi who 
is not the judgment-debtor, and who, according to the cusIohh of ilm 
country, does not appear in public, the oflSeer shall give uori<*e to her 
that she is at liberty to withdraw; and, after alhnving a reastniithle 
time for her to withdraw, and giving her every reasonable facility tof 
withdrawing, he may enter such room for the purpose of the 

' arrest : 

(б) when the decree in execution of which a judgment-dchltu* is 

Proviso arrested is a deeVee for monc)*, and the jiidg- 

^^^^t-debtor pays the amount of the decree 
and the costs of the arrest to the officer arresting him, such officer slmli 
at once release him. 









TUie Local Government may, by notification published iin the official 
Gazette, direct that, whenever a judgment-debtor is arrested in execu- 
tion of a decree for money, and brought before the Court under this 
section, the Court shall inform him that he may apply under Chapter 
XX. to be declared an insolvent, and that he will be discharged if he 
has not committed any act of bad faith regarding the subject of his 
applicatiot^ and it he places all his property in possession of a receiver 
appointed by the Court. 

If, after such publication, the judgment-debtor express hfe inten- 
tion so to apply, and if he furnish sufficient security that he will appear 
when called upon, and that he will, within one month, apply under sec- 
tion to be declared an insolvent, the Court shall release him from 
arrest : 

But if he fails so to apply, the Court may either direct the security 
to be realized, or commit bun to jail iu execution of the decree. 

In the case of a surety such security may be realized in manner 
provided by section 253. 

Act X. of 1877, s. 336. cl. 5, applies to Small Cause Court debtors, and such 
persons can obtain the benefit of chap. xx. of that Act by applying; to a Court 
which has jurisdiction under that chapter. — SyedMoidin v. Sundaramurthia, 1. L. R., 
2 Uiul 9. 

Warrant of ariest directed, notwithstanding previous proceedings in attach- 
ment, the Court being satisfied that the judgment-debtor was determined to evade, 
if possii)Ie, the pa} meat of his debt. — Chena Pemaji v. Gfhelabliai Ndrandas, I. L. R., 
7 Bom. 301. 

It is not necessary that a special order of Court should be made, empowering 
an officer authoii/.ed to arrest a purda-nashin lady to enter the zan^ini of the houee 
in which she resides. Under s. 336 of the Civil Procedure Code, if the officer is 
able to enter the house, he may break into any room in the house, including the 
zaninft, iu order to eftect the arrest. — S. M. Kadumbinee Dossee v, S. M. Koylash- 
kaminee Dossee, 1. L. R., 7 Cal. 19. 

113,0.0, 337. Every warrant for the arrest of the judgment-debtor shall 

Warrant for arrest to di. direct the officer entrusted with its executiQU 
rset jiidgmeufe-dobtor to be to bring him before the Court with all conve- 
broughfc up. nieut speed, unless the amount which he has 

been ordered to pay, together with the interest thereon and the costs, 
(if apy) to whicii he is liable, be sooner paid. 

M.S.C.O. 338. The Local Government may from time to time prescribe scales. 
Scales of subsistence- graduated according to rank, race, and national 
allowances. ^ ity, of monthly allowances payable for the sub^ 

sistence of judgment-debtors. 

M.S.C.O. 339. No judgment-debtor shall be arrested in execution of a decree 
Judgment- debtor’s sub- unless and until the decree-holder pays into 
sistence- money. Court Such sum as, having regaid to the scales 

so fixed, the Judge thinks sufficient for the subsistence of the judg- 
ment-debtor from his arrest until he can be brought before the Court. 

When a judgment-debtor is committed to jail in execution of a 
decree, the Court shall fix for his subsistence such monthly allowance 
as be may be entitled to according to the said scales, or, where no such 
scales have been fixed, as it considers sufficient with reference to the 
class to which he belongs. 
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The monthly allowance fixed by the Court shall be 
the partv on whose application the decree has been executed 
payments in advance before the first day of each month. 

The first payment shall be made to the ptoper officer of the Court 
for such portion of the current mouth as lemaius unexpired betoiu tne 
iudgment-debtor is committed to jail, and the sub.sequent payments 
(if any) shall be made to the officer in charge of the jail. 

340. Sums disbursed by the decree-holder for the subsistence of the M.S.C.C. 

Snbsiste'noe-money to be judgtnent-debtOT in jail shall be deemed to be 
costs iu suit. costs ia the suit : 

Provided that the judgment-debtor shall not be detained in jai! or 
arrested on account of any sum so disbursed. 

Release of judgment- 341. The_ judgment-debtor shall bo dis- M.S.aO. 

debtor. charged from jail, 

(a) on the amount mentioned in the warrant of committal being 
paid to the officer in charge of the jail ; or 

(b) on the decree being otherwise fully satisfied ; or 

(c) at the request of the person on whose application he has been 
imprisoned ; or 

(d) on such person omitting to pay the allowance as hereinbefore 
directed ; or 

(e) if the judgment-debtor be declared an insolvent, as hereinafter 
provided ; or 

(/) when the term of his imprisonment, as limited by section 34*2, 
is fulfilled : 

Provided that in the second, third, and fifth cases mentioned iu 
this section the judgment-debtor shall not be discharged without the 
order of the Court. 

A judgment-debtor discharged under this section is not tlierfdiy 
discharged from his debt ; but he cannot be re-arrested under the dtcroe 
ill execution of which he was imprisoned. 

In the execution of a decree payable by instalment the jndi^^nient-flebtt-nMMnm^l 
be arrested and impri^joned separately for default in the payment of each in''nd- 
ment. — Damondar Shalij'ram v. Malhari, I. L. R , 7 Bom. lOG. 

The decree in an administration-snit directed A, a partv to the suit, to pay over 
a sum of money, which she admitted was in her hands, to her own attornvv “in ilm 
suit, to be applied by him as directed by the decree. A refused to pay over llsv 
money, and she was imprisoned for disobedience to the C’mirt'H order. After s^lie 
had been in prison six months, she applied to the Judj^e of the (hnn In low 
tinder Act X. of 1877, s 341, to be discharged. This order refused, //fki 
on appeal, that the proceeding under which A had been imprH(mul wan not in 
execution of a decree, but that she was imprisoned umhu* process of mmleiimt 
and that the provisions of ss. 341 and 342 did not apply to the V 

Lawrence, I. L. R., 4 Oal. 655. 

Imprisonment not to ex- 342, No person gliall be imprisoned iitMRrn 
creed six months. execution of a docree for a longer period tliAii 

six months; 

or for a longer period than six weeks if the decree be for the 

TOen not to exceed six payment of a sum of money not exceedioff 


supplied by 
by monthly 



EXECUTION OiT BECHEES. 


^ Bayley, JJ., dissrentinff) 

A . f7T?T Jntpnsoned in satiyfaction of the decree against him under J 

i^ct VilL ot 1869, IS not entitled, under Act X. of 1877, to be released on the 
coming into operation of the latter Act, if he have then been imprisoned for more I 
Uim SIX months but less than two years.— In the matter of the Petition of Ratanii 'i 
Kalian ji and six others, I. L. R., 2 Bom. 148. > 


The decree in an administration-suit directed A, a party to the suit, to pay over 
a sum ot iiioney which she admitted was in her hands, to her own attornej^^ in the 
I , o be applied by him as directed by the decree. A refused to pay over the 
money, and she was imprisoned for disobedience to the Court’s order. After sL 
nart been in prison for six mouths, she applied to the Judge of the Court below 
r discharged. This order was refused. Held, on 

proceedings under winch A had been imprisoned ivas not in execu- 
i ot a decree, but that she w\as imprisoned under process of contempt, and that 

L^B74'cal.6'55.' " apply to the case.-Martin 

arrested before judgment, and, on the 6th February, 1883 

fol '^>'^‘1 Procedure Code. On the etli^ March 

loiloiiing a deciee in the suit was passed against him. On the 28th July the 

h'' order of the 5th February, the pkinV 

have the ^r^l* "’arrant of arrest ip execution of the decree, and sought to 
s 3i-/n? |n*pr|soued for the full period of six months limited by 

outiol of ‘I *''® '‘«‘’®n'la°' ®0“W b® re-committed to jail, in exe- 

pnsZucU thiT?)’ 7^ a' “'® period of im- 

L if *■ o ^ parsing of the decree, would oompiete a 

on he sfl, ^nteni ,'.r j>® wo»Id be entitled to be iiberated 

0 I III. Jtli beptemlx i, 1883. Imprisonment under s. 681 becomes, after decree im- 

d ite'mrt'c'n ®-''“®"'j"“ "b ‘be decree, and the imprisonment suffered after ’that 
m !nt « ' <;'!n''eqi>ently he taken into consideration in calculating the period of six 
minths, whiuli by s. 342 of the Code, is the limit allowed for an imm'isomnent in 
rBom °43U ® '*““''®®-~^bdaashumdas Goorsamuil «. Johdrimull Ked6rfn4th, I. L.*B° 


M,S.C.C. 


343. The officer entrusted with the execution of the warrant shall 
Endorsement of warrant. the day on, and the manner 


Aiiuwvtoomwui) ot warrant, • u* i i «<**v.* bajlvs iitotuucjL 

•n 1 • 1 which it was executed, and, if the latest dnv 

specihed in the warrant for the return thereof has been exceeded the 
reason of the delay, or if it wnci nni- ^Aceeaea, i^ne 

execiitod «nd «hn] / ^ ^ executed, the reason why it was not 

Court ’ ^ warrant with such endorsement to the 


judgrlTd" b^rirexocution of “ 0°"^- '5‘r®®ting the nazir to arrest a 

Civ-il Procedure Codi to prohfbit a mizh- +Vn? ti^®‘'® nothing in the 

warrant of .1 1 authoriising a deputy to execute a 


oivii rrocednre Code to nrohibif 1 ^ is nouiing m tbe 

warrant of arrest for him ^and that inrln ^ authoriising a deputy to execute a 
evidence of the authority’ of the person to regarded mprimd facie 

it. EeM that it is most^dcsira^ble when P execute 

gate the duty of exeentino- warrants nf ^ Subordinate Courts dele- 

in more clear and explicit terms than ^hat thp^ should confer the authority 

that they should be careful in ^elepHn expressed by a mere indorsement, and 
iug in nfind, as far as ehcinl^^tes ‘^at duty, bear- 

he arrested, so as to avoid through tL mAd*^ to 

auch party to personal indiVnitv ifr offene,. ^ subjecting any 


auch party to personal indignity or offenoT ^Further ®"bjeoting any 

p.».. .b,.„ .b,.M b. „a. 11 'ircr.* ta‘‘.£ 
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that he may be able to infonn the iu<lgmenf-(lebtor at whose smt and foi vvh.U 
amount he^is being taken into custody. Where a warrant lor the arrest of the 
irnh’-mont, -debtor had been esecnted, and an indorsement tliereon, prolessedlj 
s. 313 of the Civil Procedure (!ode, was irregularly in.ade by the niub 
having been “the offleor entrusted with the execution of tiio warrant, AeW timt 
siieh irregularity did not invalidate the arrest. — Abdul Kirim v. J. Biilleu, 1. U- B., 
6 All. 385. 


CHAPTER XX. 

Op Insolvent Judgment-debtobs. 


344. Any judgment-debtor arrested or iraprisDued in execution of 
Power to apply for de- a decree for money, or against whose property 

claratiou of insolvency. an Order of attachment has b'^oa made i‘xe- 
cutioo of such a decree, may apply in writiug to be decided au iusol- 
vent. 

Any bolder of a decree for money may apply in writii^^ that the 
judgment-debtor may be declared an insolveut. 

Every such applicatioQ shall be made to the Disftiet Court withiu 
the local limits of whose junsdictioQ the jiidgmeut-dubtor iosides or U 
m custody, 

A PERSON applying under Act X. of 1877, s. 344, mn-it satisfy the tli ifc 

his case comes within the provisions of s. 351, and the burden of pr >or li»M 
him. An order dismissing such an application is appoahihie un lor 58S — ■ 
Mumtay; Hossein v. Brij Mohun Thakoor, L L. R., 4 Onl. 888. Followed in I. L. H,, 
6 Cal. 168. 


There is no appeal from an order made under Act X. of 1877, s. 351, refnsiuaj 
to grant an application to be made an insolvent. The appeal allowed under h. 588, 
cl. 17, so far as an order under s. 351 is concerned, is on behalf of the 
creditor only. — Jaggutjeebun Gooptoo v. Haro Goomar Pal, 1. L. E., 5 Cai, 719. 
Dissented from in 1. L. R., 6 Cal. 168. 

The lower Court ordered the attachment of a house belonging to the judgment- 
debtor in execution of a money-decree passed against him by that Court. Tim 
judgment-debtor then applied to be declared an insolvent under 31 1 of tlu‘ Civil 
jffocedure Code, Act X. of 1877. Held that it could not entertain the applir i- 
tion. — Purbhudas Velji v. Ohngun Raichand, I. L. R., 8 Bom. 196. 

A judg-ment-debtob, having been arrested in 1871, offered to pho^'* ifo 

at the disposal of the Court, and was examined on oath <is to th** p.ntieuluN of the 
estate, and discharged from custody. Ilis estate was never taken pos*. --mu auil 
part of it was subsequently disposed of by him to astranam*. lidti tint Uv w jft 
not liable to be arrested again in execution of the deen e.-— Venkat ikuHluu r. 
Coelho, I. L. R , 6 Mad. 170. 


The Deputy Commissioner of Akyab, sitting as District dudio, ha^ power to 
entertain applications under Act X. of 1877, chap. x.x. B. 6 (d) oi tual A«i ijiier- 
poses no obstacle in the way of his dealing with such appHea^ums, tior th n iIiij 
exercise of such power in any way “affect the juris liction of the IWuuhn of 
Rangoon sitting as an Insolvent Court in Akyah ” wilhiu the meaning of tint ^ e* 
tion.— /?? re Abdool Earned, 1. L. R., 4 Cal. 94. 


The effect of Act X. of 1877, s. 5, coupled with sch, 2, is to render tin* wit il« 
ot chap. XX (relating to insolvent debtors) inapplicable to a MufiHNal Bin lii 
Court, notwithstanding the words “ any Court other than a Di.strict t'oort ** und iiii« 
Court situate withm his district, which occur in that section. Oon^eipieiitiy tin? CiJ 

investing the Judge of ihe Bimdl Ciiiw 
Oomt at Ahrnedabad with powers, under the said chapter, to adjudicate in iiisolfeiicv 
^ invalid. — Lallu Ganasht?. Ranchhod Kahandia, L L. E 
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When an application to be declared an insoh^'ent, under s. 344 of the Civil Pro- 
cedure Code, wa-? preferred, the requirements of that section had not been fulfilled, 
as the applicant had not been arrested or imprisoned in execution of a decree for 
money, nor had his property been attached in execution of such a decree. Eleven 
days after the application had been preferred, the applicant’s property was attached 
in execution of such a decree One of the creditors subsequently objected to the 
application on the ground that when it was preferred the requirements of s. 344 had 
not been fulfilled. Held that the application should not on that ground have been 
dismissed,— Makhan Lai v. Gul^ari Mai, L L. R., 6 AIL 289. 


thinks fit — anu puDiic newspapers as it 

exern^I^hfm is the judgrnent-dehtor, the Coart may 

anablf to makrihem^ if satisfied that he is 


348. The Court may also, if it thinks fit, cause a like copy and 
to serreotw ore. uotice to be served on any other person alleg- 

»<1 applying fo,le„,,oT £ of £ “ppSSn."' ““ 




Contents of application. . 345. The application, when made by the 

judgment-debtor, shall set forth — 

(a) the fact of his arrest or imprisonment, or that an order for 

the attachment of his property has been made, the Court by whose 
order be was arrested or imprisoned, or by which the order of attach- 
ment was made, and, where he has been airested or imprisoned the 
place in which he is in custody; ' 

(b) the amount, kind, and particulars of his property, and the 
Talue of any such piopeity not consisting of money ; 

(g) the place or places in which such property is to be found • 

(d) his willingness to put it at the disposal of the Couit ; ' 

^ (e) the amount and particulars of all pecuniary claims aeraidst 

him; and ^ 

(/) the names and residences of his creditors, so far as they are 
known to, or can bo ascertained by, him. 

, when made by the holder of a decree for money, 

shall set forth the date of th^ decree, the Court by which it was passed, 
the amount remaming due inoreunder, and the place where the iudff- 
ment-debtor resides or is in custody. ® 

346. The application shall be signed and verified by the applicant 
SubsoriptioB and verifioa. iu manner hereinbefore prescribed for sio-nin^ 

iiou of aHfiication. and verifying plaints. ^ 

347. The Court shall fix a day for hearing the application, and 
Service of copy of appii. sholl cause a copy thereof, with a notice in 

t it will be /' 

* applicant’s expense— 

where the applicant is the judgment-debtor— on the bolder of the 

order o/athToff^^^^i’ arrested or imprisoned or the 

order of attachment was made, or on the pleader of such decree-holder 

Wherp?^'’ -".V) -mentioned in the application f 

or his pleads decree-holder-on thejudgment-debtor 

ft,. P«W'sh, at the applicant’s expense 

tt'nK t public ^n^ewspapers^ar?; 
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349 . Where the judgment-debtor is under aneatj the Court may, 

T, nnnr-t to iieudius: the hearing under section 350, order 

Powers or Oourt; as uo r i * in 

fudgment-debtor under ar- him to be imme-liateij committed to jail, or 

rest. leave him ill the cii'^tody of the ofiBcer to whom 

the service of the warrant was entrusted, or release him on his furnishing 
sufficient security that he will appear when called upon. 

A SBOURITY-BOND given under the provisions of 8. 349 of the Oode of Civil Pi’O- 
cedure 1882, for the production of a judgment-debtor when called upon^ cannot b© 
enforced summarily — -Moidin y, (Jh.indu, I L. R., 7 Mad. 273. 

350. On the day so fi'ced, or on any subsequent day to which the 

Court may adj >urn the hearing, the Court shall 
Procedure at hearing. examine the judgment-debtor, in the presence 
of the persons on whom sucii notice has been served or their pleaders, 
as to his then circumstances and as to his future means of payment, 
and shall hear the said tiecree-holder, the other creditors mentioned in 
the application, and the othe>- persons (if any) alleging themselve.s to be 
creditors, in opposition to the judgment-debtor's discharge ; and may, if 
it thinks fit, grant time to the srdd decree-holder ainl other creditors or 
persons to adduce evidence showing that the judgment-debtor is not 
entitled to be declared an insolvent. 

Declaration of insol- 
vency and appointment of 351. If the Court is satisfied — 

Beoeiver. 

(а) that the statements in the application are substantially true; 

(б) that the judgment-debtor has not, with intent to defraud his 
creditors, concealed, transferred, or removed any part of his propei ty 
since the institution of the suit in which was passed the decree in exe- 
cution of which he was ai rested or imprisoned, or the order of attach- 
ment was made, or at any Tiiibseqnent time ; 

(c) that be has nv)t, knowdng himself to be unable to pay his debts 
in full, recklessly contracted debts, or given an unfair preference to any 
of his creditois by any payment or diopesition of his property ; 

(d) that he has not committed any other act of bad faith regard- 
ing the matter of the application, 

the Court may declare him to be an insolvent, and may also, if it 
thinks fit, make an ordei appointing a leceiver of h property, or, if it 
does not appoint such receiver, may dischaige the insolvent. 

If the Court is not so satisfied, it shall make an order rejecting the 
application. 

An order refusing* to sfr.int an application to be niad^ ,ui in^‘>lvont i ? appealable 
under cl. 17, «i. 588 of the Oodo of Civil Fioet‘dure. Such an order inuhl be etuni- 
dered to be one made under a. BCl.—Nubbi B iksh r. Chasiii. L L. R , i\ C’al. 1(18, 

A PERSON appfyina^ under Aet X. of 1877, s. must satisfy the Court that 
ms case comes within the provisions •'[* s. ,>^1, ami the burden of proof lies upon 
mm. An order dism sieh an application is appealable under s. 588 . — - 

f ^'■^3 Molmn Thakoor, I. L. E,, 4 Gal. 888. Followed in i, L. IL, 
b Cal. Ido, 

J, IN purfuiance of a previous agreement with B, and on being pressed by B, 
Who nad a pecuniary cliim against liini, assigned to B the whul of his property by 
way ot sale, in consideration in pait of B’b pecuniary claim against him. ifrb/that 
by such assignment J did not give B an “undue preference” to his other creiiitors^ 


I 
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■within the meaning of s. 351 of Aot X. of 13’77."~-Joakim (Appellant) The 
^eoretary of State for India and others (Respondents), I, L. R., 3 All 530, 

A JonaMENT-DEBTOB, having applied to he declared an insolvent under s. 344 
of the Oode of Civil Procedure, entered the natne o£ A in the list of his creditors, 
together with the amount of the debt. No creditors appearing to oppose the appli- 
cation or prove their debts, the Court, without framing a schedule as required by 
s. 352, declared the judgmeut-debtor an insolvent under s 351. In a suit brought 
by A to recover the debt, held that as the provisions of s. 352 had not been fol- 
lowed, the declaration under s. 351 could not operate as a decree between the insol- 
vent and A, and that A was entitled to a decree,— Arunachala y. Ayyavu, I. L. R., 
7 Mad, 318. 

An appeal lies against an order passed under section 351 of Act X. of 1877, 
£|lthough it was an order refusing to declare petitioner an insolvent. The words 
naed in cl. d of s. 351, “ the matter of the apphcjition,” embrace the insolvency, 
and all the facts and circiun&tances material to explain the insolvency. Acts of 
had faith towards creditors just at the period at which the applicant was contem- 
plating insolvency may be held to be part of the matter of the application. ^ A 
Judge would not be exercising a right discretion under s 351 if he refused relief 
in the case of persons who, although knowing that they had not the means of 
paying at the ti ne the debt was contracted, yet honestly believed upon reasonable 
grounds that they would have the means of paying eventually. — Bavachi Packi v. 
Fierce, Leslie, & Co., 1. L. R., 2 Mad. 219. 


352. The creditors mentioned in the application, and the other 
Creditors to prove their persons (if any) alleging themselves to be ere- 
debts. ditors of the jusolvent, shall then pioduce evi- 

dence of the amount and particulars of their respective pecuniaty 
claims against him ; and the Court shall, by order, determine the 
persons who have proved themselves to be the insolvent’s creditors and 

^ ^ theii respective debts: and shall frame a sche- 

Schedule to be framed.^ 

claration under section 851 siiall be deemed to be a decree in favour of 
each of the said creditois for their said respective debts. 

A copy of every such schedule shall be stuck up in the Court- 
house. 

Nothing in this section shall be deemed to entitle a partner in an 
insolvent firm, or, when he has died before the insolvency, his legal re- 
presentative, to prove in competition with the creditors of the firm. 


A JllDOMENT-DEBTOR was declared an insolvent, and a receiver of lu's property 
appointed under s. 351 of tine Civil Procedure Code, and his creditors w'ere ordered 
to come forward and prove their claims within a certain time. No creditor came 
purpose within such time, and in consequence the case was struck 
oiTthe filn, and the oider appointing a receiver cancelled, and no schedule was 
flamed under s. 352. Subsequently a creditor applied to have bis name entered in 
such Heiicdule. Held tliat the applicant, notwithstanding no schedule had been 
frruued, WMS an “unscheduled” creditor, and was therefore entitled, under s 353 of 

fr to make the application.-Madlio Prasad y. Bhola Nath, 

JL. Ju. ii , o Ail. 2b8. 


In July, ^ person was declared an insolvent under the provisions of 

tiiapter AX. or the Civil Procelure Oode. Onl^y one creditor then proved his debt, 
imd no schedule was framed. This creditor having ap lied for the sale of property 
>6 ongnig to the insolvent, another creditor, in May, 1883, applied to prove hij^ 
debt, dud to have h,g name inserted in the schedule which the Court then ordered to 
ue tramod. zte/d that such application could not be treated as made under s 353, 
as no schedule had been framed, but must be re-ardod as in the nature of a tendei’ 
lit proot of debt under s. 352 ; that it was governed by art. 178 of the Limitation 
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Act 1877 ; aud that, the rii£?ht to apply having accrued at the date of the declara- 
tion of insolvency, the application was beyond time. — Parshadi Lai v. Ohimui Lai, 
I. L. R.. 6 All. ife. . . , , , % 

A JUDGMENT-DEBTOR, arrested and imprisoned in execution, applied to be declared 
an insolvent, and included a mortgage-debt in his application. Notice was issued 
to the mortgagee, who failed to appear and prove his claim, and was conseqtieotly 
omitted from the schedule prepared under s. 352 of the Code of Civil Procedure. 
A receiver was appointed under s. 354 ; the whole of the property of the insolvent 
was made over to the receiver, including the nine fields mortgaged, which the 
insolvent held as tenant of the mortgagee. The receiver sold one out of the nine 
fields to satisfy the creditors eiitcrcil in the schedule, an<l ultimately restored the 
remaining eight fields to the judgment-debtor. The inort<>ag(‘e then sued to eject 
the judgment-debtor for default in payment of rent. The Litter pleaded Ida dis- 
char'^-e under 8. 355. ^Te/d that the discharge did not afieut the mortgage-debt, 
and Ihcit a receiver is bound, .is a condition of dealing with mortgaged pioperty, in 
eveiy case to pay olf the mortgage, even when the mortgigee h.is not sought to 
be placed in the schedule, the position of the mortgage*' being essenti.illy diilVrent 
from that of the unsecured creditor. Case of Chotalal e. Nahansa (piiuted Judg- 
ments for 1882, p. 80) distinguished. — Shridhar Naiayan v, Atmaiain Covind, 1. L. 
£, 7 Born. 455. 

353 . Any creditor of the insolvent wbo is not rnentionod in sucli 
Applications by nnsche- schedule may apply to the Coin tf«ir permissioa 

duled creditors- to produce evidence of the amiuuit und paiti- 

culars of his pecuniary claims against the insolvent, and, in case the 
applicant proves himself to be a creditor of the insolvent, for an order 
directing his name to be inserted in the schedule as a creditor lor the 
debt so proved. 

Any creditor mentioned in the schedule may apply to the Court 
for an order altering the schedule so far as regards the amount, nature, 
or particulars of his own debt, or to strike out the name of aiiotiier 
creditor, or to alter the schedule so far as regards the amount, nature, 
or particulars of the debt of another creditor. 

In the case of any application under this section, the Court, after 
causing such notices as it thinks fit to be .served, at the applicant’s 
expense, on the insolvent and the other creditors, and hearing their 
objections (if any), may comply with or reject the application. 

354 . Every order under section 351 shall he])uhlished lu the local 
Effect of order appoint- official Gazette, and shall operate to ve.st in the 

ing Receiver. Receiver all the insolvent’s promu-ty (except 

the particulars specified in the fiist proviso to section 2Glj), whether 
set forth in his application or not. 

355 . The Receiver so appointed shall give such security as th# 
Receiver to give security Court may direct, and shall possc‘ss Ijirnseif of 

and collect assets. all such property, except ns aioi’esaid ; 

and on his certifying that the insolvent has placed him in possession 
, , thereof, or has done everything in his power 

1 c argeo mso ven . purpose, the Court may tliseharge the 

insolvent upon such conditions (it any) as the Court thinks fit. 

Duty of Eeoewor .. Receiver shall proceed under the 

direction of the Court — 

(a) to convert the property into money : 

(b) to pay thereout debts, fines, and penalties {if any) due by the 

insolvent to Goyernmeiit ; 




gso 
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(o) to pay the said decree-holder’s costs : 

{d) to dibcharge, accoi ding to their respective pi iori ties, all debts 
seemed by mortgage of the msolvent’s property : 

(e) to distribute the balance among the scheduled creditors rate- 
ably according to the amounts of their respective debts and without 
any preference : 

and such Receiver may retain, as a remuneration for the perform- 
His right to remnuera- ance of his duties, a commission, to be fixed 
tion by the Court, not exceeding the rate of five per 

centum upon the amount of the balance so distributed (the amount of 
the ooinmisMon m retained being deemed a 
Delivery of surplus. distiilHition), and sliall deliver the surplus (if 

any) to the ni>^olvent or bis legal repiesentative : 

Provided tluit, in an} local area in which a declaration has been 
made under stciion S20 and is in foice, no sale of immoveable property 
paying revenue to Government, or held or let for agricultuial purposes, 
shall be maile hy the Rtceivei ; but, after he has sold the other pro- 
peit} of the insolvent, the Ooiut shall ascertain (a) the amount re- 
quucii to sati^'fv the claims of the scheduh^d creditois aftei deducting 
the numeys .iheadv received, (b) the immoveable piopeity of the in- 
solvent retnaimno unsold, and (c) tlie incumbrances (if any) existing 
theuon, and shall foiward a statement to the Collector containing the 
particulars .if )resai(l ; and thereupon the Collectoi shdl proceed to raise 
the amount so lequued hy the exercise of such of the powers conferred 
on film by sfcfious 322 to 325 (both inclusive) as he thinks fit, and sub- 
j(»ct to the provisions of those sections, so fai as they may he applicable; 
and shall hold at the disposal of the Court all sums that may come to 
his hands bv such exeicise, 

357. An insolvent discharged under section 351 or 355 shall not 

be ai rested oi impusoned on account of any of 

6<3fc 0 clisdiargo. the scheduled debts. But (subject to the pro- 

visions of section 358) his piopeity, whether previouslv oi sabbeqneutly 
acquired (except the paiticulai^ specified in the fir^t pioviso to section 
200, and except the propeity vested m the Receiver), shrill, by order of 
the Court, be liable to attachment and sale until the debts due to the 
sclo doled creditors are satisfied to the extent of one-third, or until the 
expiry of twelve years from the date of the order of discharge under 
section 351 or 355. 

358. If the aggregate amount of the scheduled debts is two hundred 
Declaration that insoi- rupees or a less sum, the Court may, and in 

vent IS discharged fiom any case after the scheduled debts have been 
labihty. satisfied to the extent of one-third, or after the 

expiry of twelve years from tfie oider of discharge, the Couit shall, 
dccl.ue the insolvent discharged as aforesaid absolved fiom further 
liatnlity in lespect of such debts. 

^ Ah in««oIvent, who had piocuied, and tiken, and acted on an insolvency order, 
wliK h hid b en grantfd to him becinse of the witlidrawal of tho opposition of his 
Cl editors, by icason solely of bis engagement to pay a certain sum monthly until 
the whole of his debts should be discharged, after his scheduled debts had been 
satisfied to the extent of one-thiid, applied under s. 358 of the Civil Procedure 
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rode to be dccUred dischaiged fiom finilier Hahilitv in respect of hi*? TMd 

under the cncnmstances, hi& appiicdtioQ had been propeily refused. — Do\\nis 
Richmond, I. I* R » ^ All, 258. 

Procedure in case of dis- 359. Whenever, at the hearing under .<5ec- 

Honest applicant. tion 850, it IS proved that the applicant has— 

(a) been guilty, in his application, of any concealment or of wil- 
fully making any false statement as ro the debts due by him, oi respect- 
ing the property belonging to him, wheiiier in possession or in ex- 
pectancy, 01 held foi imn iu trust; 

(f?) fiaudulently concealed, tiansferred, or removed any property; or 
(c) committed any otiier act of bad faith regaiding the matter of 
the application, 

the Ooiut shall, at the in*'tance of any of his creditors, sentence 
hiia%j order in wiiting to imuiisonment for a term which may extend 
tb one year from the date of committal. 

Or the Couit may, if it thinks fit, send him to the Magistrate to bo 
dealt with accouling to law. 

360 The Local Government may, by notification in the official M.S.C.C, 
luyeBtmeutofothe. Cou.t p 'Zi^tte, invest any Cnurt other than a Distdct 
With poweis of Distnct Court With the powt is confeited on District 
Couits. Couits by sections 84<4 j to 859 (both inclusive), 

Transfer of cases. and the District Judge may transfer to any 

Court situate in his district, and so invested, any case instituted under 
section 344. 

Any Court so invested mny enteitain any application under section 
344 by any person anested in execution of a deciee of such Court. 

Nothing in this chaptei shall apply to any Court having junsdic- 
tion in the towns of Rangoon, Maulmain, Akyab, and Bassein, \\here 
the property of the judgment-debtor exceeds in value two thousand five 
hundred lupees, oi the amount of the pecuniary claims against him 
exceeds five th<?usand lupees, or such pioperty, or any part thereof, is 
aituate outside British Burma. 


PART II. 

OF INCIDENTAL PROCEEDINGS. 


CHAPTER XXL 

Of the Death, Mae ri age, and Insolvency of Paeties. 

No abatement by party’s 361. Tlie death of a plaintiff Of defendant MSC.O, 

death, if right to sue sur- shall not cause the suit to abate if the right to 
sue survives. 

Illustrations. 

(a) K covenants with B and G to pay m annuity to B during G’s life, B and 
Osue A to compel payment. B dies before the decree. The light to sue suivi\-es 
to 0, and the suit does not abate. 

(5.) In the same case, all the parties die before deciee. The right to sue sur- 
viif^to the representative of the suivivor of B and 0, and he may continue the suit 
A’s representative. 
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(c.) A sues B £or libel. A dies. The rip^ht to sue does not survi^’^e, and the 
suit abates. 

{cL) A, a member of a Hindu joint family under the Mitakshara law, institutes 
a suit for partition of the family-property. A dies leaving B, a minor son, his heir. 
The right to sue survives to B, and the suit does not abate. 

.0.0. 362. If there be more plaintiffs or defendants than one, and any 

' * * of them dies, and if the right to sue survives 

of one of several plaintiffs to the surviving [>laintm or piaintitts alone, or 
or defendants, if right to a<iainst the surviving defendant or defendants 
• fine survive. alone, tiie Court shall cause an entry to that 

effect to be made on the record, and the suit shall proceed at the 
instance of the surviving plaintiff or plaintiffs, or against the surviving 
defendant or defendants. 


M.S.C.C. 363. If there be more plaintiffs than one, and any of them dies? 

and if the right to sue does not survive to the 
surviving plaintiff or plaintiffs alone, but sur- 
vives to him or tliem and the legal represent- 
ative of the deceased plaintiff jointly, the Court 
may, on the apfilication of such legal repre- 
sentative, enter his name on the record in the place of sucli deceased 
plaintiff, atid the suit shall proceed at the instance of the 
plaintiff or plaintiffs and such legal representative. 


Procedure iu case of death 
of on(^ of several plaintiffs 
where right to sue survives 
to survivors asid ropreseub- 
ative of deceased. 


If a plaintiff die^ after decree, hi^ representatives nre not bound to apply within 
60 days to bo made parties to the suit, but have the suue time to file an appeal 
as the plaintiff would ii ivc lud. The L'ivil Procedure Code, ss. 363 — 365, and the 
Limit ition Act, sch ii , art. 171, do not apply to the case of a plaintiff dying 
after decree. — Ramanada S.istri, a minor under tlie guardianship of the executors 
Muttusajui Ayyar and another (Plaintiffs), Appnllants, v. Minatchi Ammal and 
another (Defendants), Respondents, I. L. R., 3 Mad. 236, 

Sue. 2, art. 171 of the Limitation .Act, which gives a period of sixty days to a 
person claiming to be the legal representative of a deceased plaintiff under ActX. of 
1377, 363 or s. 365, ‘loes not apply to the representative of a deceased judgrnent- 

dtdUor ckiminjj admission to continue execution-proceedings commenced by him. 
Act X. of 1877 does not provide that applications for execution shall, like suits, 
abate by the death of the judgment-creditor. Such a representative may, therefore, 
come in at any time, as his coming in is contemplated in sch 2, art. 179, expl. 1 of 
Act X?. of 1877, subject always to the same conditions as would apply to bis 
principal. — Gulabdas v. Lakshman Xarhar, I. L. R., 3 Bom 221. 


M.S.O.C* 364. If, within the time limited by law, uo application be made to 
- Procedure where no ap. Gourt by any person claiming to be the 
plication made by repre- legal represeutat.i ve of a deceased plaintiff, the 
sell tative of deceased plain t- shall proceed at the instance of the surviv- 

^ * ing plaintiff or plaintiffs ; 

and the legal representative (if any) of the deceased plaintiff shall 
be made a party, and shall be interested in and bound by the decree 
passed in tlie suit, in the same manner as if the suit liad proceeded at 
his instance conjointly with the surviving plaintiff or plaintiffs. 


M.B.C.C. 365. In case of the death of a sole plaintiff or sole surviving 
Prooedureiucaseofdeath plaintiff,* the Court may, where the right to 
surviving, sue survives, on the application of the legal 
c representative of the deceased, enter his name 

III the place of such plaintiff on the record, and the suit shall there* 

npon proceed, 
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Pee MitteE) .T, (Gwth, C.J. cluhifante). — Notwiilwianrlini? that s. ^ 
P of Civil ProcSiiurc Joes not osiiressly direct that the word ‘ plaintiQ' 
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f ' occiininff 


Tnde of Civil Proc&dnro does not osi»reasiy airecc innr uio worn puuonu uvuum 
in s 366 shall be held to include an ^ appollant,’ yet tho power confcri’i'd by p. BmSoa 
the Court of original jnri«di<‘tion to award costa as^'iinsl tho estate of a ileeeascd 
>d«int'iff may, by aualoi^y, be taken to be conferred on the Apptdiaie Court. 
iXlimibni’^. Balkrislina (L L. R , 4 Bom. 654) followed.- Kajuuneo Dahee i;. 

Cliuiider Kant Sarulel, L L. R., 8 Cal. 440. 

If A plaintiH dies after decree, his represeniative.s nre not Ivonnd to apply within 
60 days to be made p.irties to tlie suit, l)ut have tlie same time to til(‘ on appai! as 
the piainli If would have had. Tlte Civil Procedure Code, 363 -.‘bio, ajnl tho 
Limitation Act, sch. ii., art. 171, do not apply to tlu^ ct.s- id' ji pi dnfitF dyini^ 
after decree. — Ramandda Sastri, a minor nmler the f*'iiardianship of tiu* (‘Xf eutor^ 
Muttusarni Ayyar and another (Plaintilfs), Ap}>elhnts, r. IVnuaielii Ammal and 
another (Defendants), Respondents, I. L. R., 3 l\Iad. 236. 

SCH. 2, art. 171 of tho Limitation Act, which givi^s a period of sixty days* fo a 
person claimins^ to be the lei^al representative of ad(‘C<*ased pi liniilf r»i I -r Aft X. of 
1877. s. 363 or s. 365, does not apply to the repre.sf nt.itive of a (h*e. f d ju m nf- 
debtor claiminit^ admission to eontinne execiition-proc (‘oiu’u nv 1 by hlni. 

Act X, of 1877 does not provide that applications for t‘X('CMtion ■..l.all, id\ > lUS , sb to 
by the death of the judament-creditor. Such a ivpro.stmtafivo luay, Uie mmia 

inatany time, as his coming in is contemplated in sch. 2. ait. 176. i x <b I of A *i XV*. 
of 1877, subject always to the same conditions as would apply lu his piineipal. — ^ 

Ouhibdas v Lak&hrnan Narhar, L L. R., 3 Bom. 221. 

A SOLE plaintiff having died after decree, an applici’ion was mode nior*' thin 
60 days after his deatli. by his legal representative, for an oidoTth .? bi^ n ant* miaht 
he substituted on tin* record for that of the original idainiiA, iiid th it a sum of 
money to which the oiiginal plaiutiif, if alive, woidd haw hcen e.iiitled, iniglit be 
paid to him, the legal representative. HpJd that s 372 of the Civil p!oai*dnrt‘ t ode 
did not apply to the case, that section contempt itin.., a proer‘Lding b.-fo i* the di tt »•- 
mination of the suit ; and, further, that the ap[ licarion wms Inured Ipv Av f Wb of 
1877, sch. ii, art. 171. also that s. 232 had no applica'imi. 8. 365 uf tin Ci’mi 

Procedure Code (amended by Act XII. of 1879, s. 01) does not anply to the cmso 
of a sole plaintiff dying after decree, the right to sue beine mirgv*d in the deer**e, — 
dally Churn Mullick (Plaintiff) v. Bliiiggobutty Churn Mnlliek and others (Defend-. 
ants), 5 Cal. Law Rep. 108. 

A JUDGMENT-DEBTOR applied that an execution-sale of property hf*long lug In 
him should be set aside, a.s the decree-liolder was deail wiun .‘-nch mIc ti^dv place, 
and such sale was in consecpiencc invalid. This ap}»licatinn was di'-pt-^td of by ibe 
Court executing the decree in the presence of the juilgment-didKor ' anil pnu lia-i r, 

The Court held that the fact of such sale having "taken place nfti r th fl e < 0 - 
holder’s death was no ground for setting it asich', and disdinwed sueh a]tplic itimi, 
and made an order confirming such sale. Held per Pearson, J., that ibe appli* atiim 
for the execution of the decree abated on the death of the dicu*e-!inbbw, n.d 
having been prosecuted by bis legal reproseiitativc, and sucb ‘'ale was nn b r llie 
circumstances improper and invalid, and the order continuing it sbmild !h* set 
Per Spanlde, J., that such sale was not invalid by re ison of the decree holdfr’n 
death before it took place. The onler contirming il, however, was improper, and 
should^ be reversed, and the case should he r(‘mtinded to bo dt‘ali with under tlio 
provisions of ss. 365 and 366 of Act X. of 1877, as the Court executing tiie decree 
should have proceeded under those sections. Frr Oldfield, d., and Straight d., tli it 
the death of the decree-holder prior to such sale did not render if void. Tlit* pfo- 
visions of ss. 365 and 366 of Act X. of 1877 could not he adapted to mventhm- 
proceedings. As such sale had been puhlished ind cumluctod acconiing to 
it had properly been confirmed, — Dulari {Judgment-debtor) i\ Blolmii Hiiigii 
(Auction-purchaser), I. D. R., 3 All 759, 

366, If, within the time limited by law, no such afjplicutioii lie M.S.C.O. 
Abatement where no ap- to the Court by any person claifiiiug to 

^7 rypresontative be the legal representative of the deceased 
« P plaiutiif, the Court may pass aii order that tliti 

CiY. 30 
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suit stall abate, and shall, on the application of the defendant, award- 
to the defendant the costs which he may h-ive incurred in defending 
the suit, to be recovered from the estate of the deceased plaintiff; 

or the Court may, if it think proper, on the application of the de- 
fendant, and upon such terms as to costs or otherwise as it tliinks fit, 
pass such other order as it thinks fit for bringing in the legal represent- 
ative of the deceased plaintiff, or for proceeding with the suit in order 
to a final determination of the matter in dispute, or for both those pur- 
poses. 

Explg^nation . — A certificate of heirship, or a certificate to collect 
debts, does not of itself constitute the person holding it the legal re- 
presentative of the deceased. But when the person holding any such 
certificate obtains thereby property belonging to the deceased, he may 
be treated as a legal representative liable in respect of such property. 1 



Pee Mitter, J. (Garth, C.J., dubitante). — Notwithstanding that s. 582 of the 
Oode of Civil Procedure does not expressly direct that the word ‘ plaintifE ’ occurring 
in s. 366 shall be held to include an ‘ appellant,’ yet the power conferred by s. 366 
on the Court of original jurisdiction to award costs against the estate of a deceased 
plaintiff may, by analogy, be taken to be conferred on the Appellate Court. 
Lakshmibai v, Balkrishna (I. L R., 4 Bom 654) followed. — Rajmonee Dabee v. 
Chunder Kant Sandel, L L. R., 8 Cal. 440. 

An Ai’PBLLATE Court rejected the application of the legal representative of a 
deceased sole plaintiff-appellant to enter his name in the place of such appellant on 
the record, on the gi ound that such application had not been made within the time 
limited by law, and passed an older that the suit should abate. Held that the order 
of the Appellate Gouit, passed under the first paragraph of s. 866 of Act X of 1877, 
not being appealable under cl. 18, s. 588, of that Act, nor being a decree within the 
terms of s, 2, from which a second appeal would lie, was not appealable.— Ahmad 
Ata (Plaintiff) v. JMata Badal Lai (Defendant), I. L. R., 3 All. 844. 

A JUDGMENT-DEBTOR applied that an execution-sale of property belonging to 
him should be set aside, as the decree-holder was dead when such sale took place, 
and such sale was in consequence invalid. This applicai'on was disposcu of by the 
Court executing the decree in the presence of the judgment-debtor and purchaser. 
The Court held that the fact of such sale having taken place aftei the decree-holder’s 
death was no ground for setting it aside, and disallowed such application, and made 
an order confirming such sale. Held per Peaison, J., that the application for the 
execution of the decree abated on the death of the decree-holder, not having been 
prosecuted by his^ legal representative, and such sale was under the circumstances 
improper and invalid, and the order confirming it should be set aside. Per Spankie, 
J,, that such sale was not invalid by reason of the decree-holder’s death before it 
took place. The order confirming it, however, w^as improper, and should be reversed, 
and the case should be remanded to be dealt with under the provisions of ss 865 
and 866 of Act X. of 1877, as the Court executing the decree should have pro- 
needed under those sections. Per OhUitld, J., and Straight J., that the death of 
the decree-holder prior to such sale did not render it void. The provisions of ss, 
365 and 366 of Act X. of 1877 could not be adapted to execution-proceedings. As 
such sale had been published and conducted according to law, it had properly been 
confirmed. — Dulari ( Judgment-debtoj ) v. Mohan Singh (Auction-purchaser), I. L. R., 
3 Ail. 759* 





• 367. If any dispute arise as to who is the legal representative of a 

Procedure in case of dis- deceased plaintiff, the Court may either stay 
BBteaato^reMutativeof the suit until the fact has been determined in 
PW'W another suit, or decide at or before the hearing 

»t|lfi»wihT#ho shall be adfiMtted tQ be Sach legal representative for 
m ®E p£>i«tttti»g the mt. 
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368. If there be more defendanta thau one, aud aay of them die M.S.0.0. 
Procedure in case of death before decree, and the right to sue does not 
of one of several defend- survive agaiust the surviving defenaant or ae- 
aota, fendants alone, 

or of solo, or sole snrviv- siiid also in case of the death of a sole 

ing, defendant. defendant, or sole surviving defendant, where 

the right to sue survives, 

the plaintiff may m\ke an application to the Court, specifying the 
name, description, and place of abv)do of any person whom he alleges to* 
be the legal representative of the deceased defendant, and whom he 
desires to be made tlie defentiont in his stead. 

The Court shall thereuonn enter the !inme of such representative 
on the record in the place of such defendant, 

and shall issue a summons to such rc['roaeatative to appear on ‘a 
day to be therein menrione.l to defend the suit ; 

and the case shall thereupon proceed in the same manner as if such 
representative had oiiginally been made a defendant, aud had been a 
party to the former proceedings in the suit : 

Provided that the person so made defendant may object that he is 
not the legal representative of the deceased defendant, or may make 
any defence appropriate to his character as such representative. 

Woen the plamtiS fails to make such application within the period 
prescribed therefor, the suit shall abate, unless he satisfies the Court 
that he had sufSoient cause foi not making the application within such 
period. 

Per Mitter. J. (Garth, C.J., dubifante) — Notwithstanding that s. 582 of the 
Code of^Oivii Procedure does not expressly direct that the word * plaintiii ’ occurriDg 
in s. 366 shall be held to include in ^ appell int/ yet the power conferred by s. 366 
on the Oouit of original jurisdiction to awarl cosU .tgiinst the estate of a deceased 
plaintiff may, by analogy, he taken to be conferred on the Appellate Court. 
Lakshmibai v, Balkrishn i (I. L R., 4 Bom. 654) followed. — Rajmonee Dabee "c?. 

Chunder Kant Sandel, L L. R., 8 Cal. 440. 

An appeal having been declared to h)v« ahited on the 12th I ..member, 1831, 
under s. 368 of the Code of Civil Prooetiure, 1877, b c use the ‘ipo-'lLint had not 
applied within sixty days of the dite of the d ‘atli of t.i ^nd nl to bring in IxH 
representative, an applicition wis made in J, nui^y, 18S2, i aside the order, and 
was heard after the Code of Civil Procedure, 1882, into fori'o. Held tliat the 
application must be disposed of under the Code of Civil Procedure as it Cood at 
the date of the application, and, therefore, thii it was not onen lu the appellant to 
satisfy the Court that he liad siildeient t*an«e for not making the application within 
the prescribed period. S. 371 of the Code of Civil Froccduie doe^ not np}>!y to tlio 
case in which a defendant or respondent dies. — Snri 4 ?. Bitarama, 1. L. R., 7 Mad. 195. 

PROCEDTJEB analogous to that laid down in Act X. of 1877, s. 368, in respect to 
the death of a defendant, must be applied in the case of the death of a respondent. 

Where, therefore, a respondent dies during the pendency of an appeal, it is for the 
appellant to take the initiative, and he is at liberty to select one or more persons to 
defend the appeal ; and no person, other than the person so ^edccted, has a right to 
force himself into the proceedings, and to claim to have his naihe ent( red as repre- 
sentative of the deceased respondent against the appellant’s consent. Persons so 
introduced on the record may or may not be the real representatives of the deceased 
respondent, but the merits of tbeir claim to be such, on the ground of any right or 
status, such as that of adoption, is immaterial to the determination of the appeal,^ 
Lakshmibai »>. Bdlkrishna, I. L. R., 4 Bom. 654. 

In a suit for the recovery of land against a sole defendant, the latter died before 
the hearing. Bixfcy-three days after the death of the defendant, the plaintiff applied 
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to tlio Court tu enter on the record the lee^al repreaentLitivo of the deceased 

ant. On the 22nd of Novemhei, 18S0, the Court rejected the application under the 

provisions of Act XV of 1877, sch ii,cl. 171B, and ordered the suit to abate. 

On the same day the plaintiff applied to the Oourt to set sside the order directing 
the suit to abate, but thi. application was also rejected on the 20th of September, 

1881 On appeal to the Hii;!) Oouit, held that no appeal lay against the order of 
the 20tli of September, 1881, and that an appeal against the order of the 22nd of 
November, 1880, was out of time ; but that the High (Joint would take cognizance 
of the case under s. 622 of tho Code of Civil Piocednre. Held also that the appli- 
cation which was rejected on the 22ud of November, 1880, was an application under 
s. 372, and not under a. 368 of the Code of Civil Procedure, and that the applicant , 
was entitled to make the application within thiee yeais, as allowed by Act XV. of 
1877, sch. ii., cL 178. Gocool Chundei Gossainee v. Administrator-General of Bengal 
I. L. R., 5 Cal. 726 ; S. C., 5 C. L. R. 108) leferred to.— Benode Mohini Cliow- 
dhrain v. Sliarat Chiinder Doy Chowdhry and others, 1. L. R , 8 Cal. 837. 


M.B.0,0. 369. The marriage of a female plaintiff or defendant shall not 

Suit not abated by mar- cause the Suit to abate, but the suit may, not- 
riage of female party, withstanding, be proceeded with to judgment, 

and where the decree is against a female defendant, it may thereupon 
be executed against her alone. 

If the case is one in which the husband is by law liable for the 
debts of hia wife, the decree may, with the permission of the Court, be 
executed against the husband also; and, in case of judgment for the 
wife, execution of the decree may, with such permission, be issued upon 
the application of the husband where the husband is by law entitled 
to the subject-matter of the decree. 


ILS.O.O- 


370. Tlie bankruptcy or insolvency of a plaintiff in any suit which 
When plaiutirs bank- assignee oi the receiver appointed under 
ruptoy or insolvency bars Section 351 might maintain for tiie benefit of 
his creditois shall not bar the suit, unless such 


suit. 




— WJ4V.. OUll, uoic-no DlUJll 

assignee or receiver declines to continue the suit and to give security 
for the costs theieof witiiin such time as the Court may order. 

If the assignee or receiver neglect or refuse to continue the suit 
Froccdure when assignee and to give such security within the time so 
fails to continue suit or ordered, the defendant may apply for the dis- 
gije seomifcy. ^ missal of the suit on the ground of the plaint- 

iffs bankruptcy or insolvency, and the Court may dismiss the suit and 
award to the defendant the costs which he has incurred in defendinty 
the same, to be proved as a debt against the plaintiffs estate. 

371. When a suit abates or is dismissed under this chapter, no 
Effect of abatement or fresh suit shall be brought on the same cause 
dismissal. of action. 

But the person claiming to be the legal representative of the 
Application to set aside deceased or bankrupt or insolvent plaintiff 
abatement or dismissal.^ ^ may apply for an order to set aside the order 

for abatement or dismissal; and, if it be proved that he was prevented 
• continuing the suit, the Court siiall set 

mim the abatement or dismissal upon such terms as to costs or otherwise 
as it thinks fit. 


^ I 

III 


Whir® a suit was declared abated in 1868 under s. 102 of Act VllI of 18na 
iioceaure yijae, g, 27t, wae no t>s.r to a fregb gmt msututed ia 1880 on the same 
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of a(‘tion. — Baliknnath Riinen Menon (Bnl Do Fondrint), Appall 
Linkiji Sri KumaiMii Naaibiidri (Plaintitt), Rospondont, 1. L, R., 3 Mau. oi- 

Upon the dealh of a soIf 3 pUiutiT, if no application to revive is maflo within 
•sixty days from the dite of the plamtilf’s death, the suit abates. Bat the oonr 
may, under x\et X, of 1877, a 371. levive the suit on the applioition or the “ 
representative of the plaintilf within throe years fiomtho tune when the rii^ln w 
apply accrues, if he can shew tint he was prevented by sufficient 
tmuiu" the suit. — Bhoyrnb Dass Johurry v. Douian Thakoor, I. L R , o Bu. LoJ. 

Thk defendants attached certiin propertv, which the plaintiffs 
to them The pliintiff^ prefeirol i chim to th- pi >p-Uv nn Ur s ‘210 of Act jU t- 
of 1859 : this claim was disallowei on the 15th August, 1877. In 

plaintiffs brought a suit to cstaldish their title t) the propf^ity att iched, and lor 
confirmation of possession. Pemling this suit, the prmcipil defend mi dieil, an 
the plaintiffs applied for an onhu’ to substitute ceitun prisons as dotenainr . 

The Oouit thereupon directed the issue of a summons on the defend inta propose! y 
the plaintiffs to appear and def(3nd the suit; bat th ‘ plaintiffs filling to pay i 
costs of the servioc of tliifc. summons, the suit was di'iiiiisscil on the Idtp ^ 

1879. On the 4th Maich, 18SO, the pi lintiffs agiin brought a suit to establish tneii 
title to the same [iroperty, and for confirm atioii ofc possession, field t\\ it ^he O’ 
of the 15th August, 1877, not being an order passed under s 28B ot Act x\. ot lo/ / , 
art. 11 ofbch. ii. of xVct XV. of 1877 did not apply, but tlrU ait 120 oL “* 
was applicable ; an 1 tint as the liist suit had not been disinis-ved upon tie un j 
the plaintiffs wcie entitled to mxintain the second suit. — Bessessur Bhugut v. * u 
Sahu, I. L, R., 9 Cal, 163. 

372. la other cases of assigomoat, creation, or tlovoliition of any M.S.C.C. 

Procedure in case of as- interest pending the suit, the suit nioY 
signmeiit peudmg suit. the leave of the Court, given ^ eitiier witii iiie 

consent of all pai ties or after sei vice of notice in wiiting upon them, 
and hearing their objections (if any), be continued by or against the 
person to whom such interest h is come, either in addition to, or in sub- 
stitution for, the person from whom it has passed, as the case may le- 
cjiiire. 

The words, pending the suit,’* in Act X. of 1877, s. 372, relate to a in 

■which no "final order has been mide. — Gocool Chuudei Gossanice v. Ac mi 
tiator-General of Bengal, 1. L. R., 5 Cal. 726. 

The cases of assignment, creation, or devolution” of any inteiest pending a 
Biiit, contemplated by s. 372 oF the Civil Procedure Code, are those in which The 
person to whom such interest has come” is ai rayed on the same side m the sun as 
“the person fiom whom it has passed.” therefore that a com pro nn sc i 

suit for land between the plaintiff and one of the defendants, whcieby 
oonsented to a decree being given to the former for halt the land, was not a case 
of assignment” of an interest in such land within the meaning of that section. 

Badha Prasad Sing Rajendra Kisliore Singh, 1, L. R., 5 All. 209. 

After a decree had been made in a suit, the case "was, in 1875, struck out of 
the board for want of pi osecution. No steps were taken to have it ^ 

1879, both the plaintiff and the defendant died. In the same year the heirs ot tne 
plaintiff instituted a suit against the admmistiator of the defendant toi* the puipos 
of having the decree in the oiiginal suit carried out. This suit was ai&misbca uy 
the Couit of first instance under Act X. of 1877, s, 13 ; but the Appediate 
holding that the original suit was subsisting, and might be^ re-constituti d, 
that the plaintiffs should be allowed to amend their plaint by putting it into 
fm’m of a petition under s. 372 of the same Act. On a petition by the ^ , 

praying that the original suit might be revived and restored to the 
that the application was not bailed under 8oh. 2, art. 178. Even if art. 17 w 
applicable, the application would not be barred, limitation running xr ora tne i 
when the suit was allowed to be re-constituted. — Govind Ohuuder Goswami 
Eungun Mooney, L L, E., 6 Cal. 60- 








A stfIT wis instituted by the trustee appointed under a will against the execu- 
trix for the purpose of havinjij the trusts of the will carried into execution. A 
decree was made and certain directions were given for the purpose of having a 
scheme settled by which the trusts were to be carried out ; but before the scheme 
was finally settled and approved, and while the proceedings were pending, the case 
was struck out of the board for wantof prosecution. Subsequently both the plaintiff 
and defendant died. The heirs of the plaintiif then instituted a suit against "the 
Administrator-General as representing the estate of the defendant for carrying the 
trusts into execution, and prayed that their suit might be considered as supplemental 
to the original one. Belcl that the original suit, tliough no longer upon the board, 
was capable of revival, and that, if no person were living whose consent might 
be obtained, or to whom notice might be given, the Court might give leave without 
any such consent or notice, and that the pioper course to pursue was to allow the 
plaintiffs to amend their plaint by putting it in the form of a petition under Act X. 
of 1877, s. 572, tile defendant being at liberty to put in any answer which he mig'ht 
have done, if the proceeding had been by petition in the first instance. — Gooool 
Chundev Gobsamee u. Administrator-General of Bengal, 1. L. R,, 5 Cal. 726. 


In a suit for the recovery of land against a sole defendant, the latter died 
before the hearing. Sixty-three days after the death of the defendant, the 
plaintiff applh^d to the Court to enter on the record the legal representative of the 
deceased defendant. On the 22nd of November, 1880, the Court rejected the appli- 
cation under the provisions of Act XV. of 1877, sch. ii., cl 171 B, and ordered the 
suit to abate. On tlie same day the plaintiff applied to the Court to set aside the 
order directing tlie suit to abate, but this application was also rejected an the 20tb 
of September, 1881. On appeal to the High Court, held that no appeal lay 
against the order of the 20th of September, 1881, and that an appeal against the 
order of the 22 nd of November, 1880, was out of time; but that the High Court 
would take cognizance of the case under s. 622 of the Code of Civil Procedure. 
Beld also that the application which was rejected on the 22nd of November, 1880, 
was an application under s. 372, and not under s. 368 of .the Code of Civil Pro- 
cedure, and that the applicant was entitled to make the application within three 
years, allowed by Act XV. of 1877, sch. ii., cl. 178. Gocool Chunder Gossamee 
V. Adminstrator-General of Bengal (I L. R , 6 Cal. 726; S.O., 5 0. L. R. 108) 
referred to. — Beiiode Mohini Chowdhrain v, Sharat Chunder Dey Chowdhry and 
others, 1. L. B., 8 Cal. 837. 



CHAPTER XXIL 

Of the Withduawal and Adjustment of Suits. 

M.S.O.O. 373. If, at any time after the institutioa of the suit, the Court is 
Power to allow plaintiff Satisfied, on tlie application of the plaintiff, (a) 
to withdraw with liberty to that the suit must fail by reason of some 
bring fresh suit. ^ formal defect, or (6) that there are sufficient 
grounds for permilting him to withdraw from the suit, or to abandon 
part of his claim with liberty to bring a fresh suit for the subject- 
matter of the suit or in respect of the part so abandoned, the Court 
may grant such permission on such terms as to costs or otherwise as it 
thinks fit. 

If the plaintiff withdraw from the suit, or abandon part of his 
claim, without such permission, he shall be liable for such costs a-i the 
Court may award, and shall be precluded from bringing a fresh suit for 
the same matter or in respect of the same part. « 

Nothing in this section shall be deemed to authorijse the Court to 
permns one of several plaintiffs to withdraw without the consent of tbs 
ethers. 


iL®* proviso the Brd clause of s. $7$ of the Code of Civil Procedure does 
deprive the Uouri of power to permit om ofi aeyerai oo-pMati& to withdraw 
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tlttconditionally from a suit, even though his co-plaintiffs do not consent to his with- 
Mobaraaya Chanclhrain (Defendant), Appellant, v, Dur^^.x Obarnn Shaba, 
by his raotlier and guardian, Rukmini (Plaintiff), Respondent, 9 Cal. Law Rep 332. 

Hbld by the Full Bench (Stuart, C.J., dissenting). — That the Courts of 
Bevenue in the North-Western Provinces, in those matters of procedure upon 
whkjh the Rent Act (XIL of 1881) of those Provinces is silent, are governed by 
the provisions of the Civil Procedure Co<le, The principle of decision in Nilmoni 
Singh Deo v, Taranath Mukerjee (L L. R., 9 Cal. 295) followed. Held, tlieretore, 
that the procedure provided by ss. 43 and .373 of the Civil Procedure Code is 
applicable to stiits tried under the N. W P. Rent Act, 1881. — Madho Pnikash Singh 
V. Mnrli Manohar, I. L. R., 5 All. 403. 

Thr plea that the plaintiff had improperly been permitted to withdraw from a 
former suit with liberty to bring the present one, which had not been taken in the 
lower Courts, and was not taken in the memorandum of second appeal, was not 
permitted to be urged at the hearing of the second appeal. Qitmre . — Whether 
under s. 373 of Act X. of 1877 the Court ought to permit the plaintiff to withdraw 
from the suit with liberty to bring a fresh suit on the ground that the defence to 
the suit was such that the suit mu'-t fail if proceeded with ? — Zahuruu-nissa 
(Defendant) t?. ICliuda Yar Khan (Plaintiff), I. L. R., 3 All. 528. 

The Code of Civil Procedure (Act XIV. of 1882) does not allow of a plaint 
or raemoraniluui of appeal being returnetl to the plaintiff, or appellant, after a ciise 
has been heard on its merits, ami just as the plaintiff or appellant discovers that the 
Court is about to pronounce an adverse decision. There is no provision in the ('ode 
for the return of a plaint to a plaintiff aftfT it has been admitted, and the court-fee 
stamps thereon cancelled. Even if the Code allowe<l the High Court to return a 
plaint after the court-fec stamps have been cancelled, the plaint could not be again 
legally presented in any Court without new stamps being affixed to it. The Exe- 
cutive Government alone have power to remit court-fees, and no Court or Judge 
has legal authority to admit a plaint which bears only cancelled stamps, or to direct 
a subordinate Court to admit such a document.— Jag jivan Javherdas Seth-y. Magdam 
Ali, I. L. R., 7 Bom. 487. 

Where a Court has reason to believe that a suit is lawfully brought by a party 
who has a right to bring it on behalf of a minor, any withdrawal of tlie suit by that 
party would have precisely the same effect as the withdrawal of a suit by a person 
of full age. But where a person acting for a minor has fraudulentlv withdrawn the 
minor’s suit under s. 97 of Act VIII. of 1859 (corresponding with s. 373 of Act 
XIV. of L‘*S2), without obtaining leave to bring a fresh suit, and by such with- 
drawal an dboobite statutory prohibition is imposed on the minor from bringing a 
fresh suit, it ivS open to the minor to relieve himself from the consequences of the 
fraud in one of three ways, rk'., (1) by an application to the Court in the suit in 
which the withdrawal took place ; (2) by a regular suit to set aside the judgment 
founded upon the withdrawal ; or (3) by bringing a fresh suit for the same pur- 
pose, and setting up the fraud as an answer to the statutory bar. — Eshan Ghundra 
Safooi V. Nundamoni Dassee, I. L. R., 10 Gal. 357. 

WuEJN a plaintiff sues to recover possession of property on the allegation that 
be had purchased it with his own money, and the suit is dismissed in the Court of 
first instance, the Court of appeal is not justified iu giving the plaintiff a decree for 
a portion of the property, on the ground that the whole was the property of a joint 
Hindu family in which the plaintiff was a co-sharer. A claim to attached property 
made under Act VII I, of 1859, s. 246, was dismissed, and the claimant, in the 3’ear 
1875, instituted a regular suit against the decx’ee- holder under the provisions of that 
section. The decree-holder then released the property from attachment, and the 
plaintiff withdrew his suit. The same property was afterwards, in the year 1878, 
attached again and in execution of the same decree. Held that a subsequent 
suit for possession of the property against the purchaser at the execution-sale was 
not barred under s. 97 of Act VIII. of 1859. Eshen Chunder Singh v. Shama Churn 
Bhutto (11 Moore's 1. A. 7) cited. — MiikhodaSoondury Dasi v. Ram Chum Karmokar, 
I L. R., 8 Gal. 871. 

An order under s. 373 of the Civil Procedure Code permitting the withdrawal 
©f a 8«it, with liber^ to bring a fresh one, not being made appealable by s. 688, or 
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being a decree ” within the meaning of s. 2, ia not appealable. When the plaintiff 
in n auit applies for penniasion to withdraw it with liberty to bring a fresh one, 
such perinissiou shonhl not be granted without tho defendant being served with 
notice to show canse why snob peunisHion should not be granted. L, claiming as 
heij to H, a dec<‘ased Hindu, sued K, his widow, and G, a minor represented by his 
nndher and guardian B, to have the adoption by K of G set aside and (or certain 
other rtdiefs' The matters in difiperenta m ihe ^nit were referred to arbitration, fnd 
‘ an awar i was m.ide in favour of the (h T-nd inf-. The plaintiii' j^referred objections 

to the awjird. Before these were dispo*^ * i of, K died. The Oonit ot hist instance 
suliscquently allowed tin' objections, and sot aside tbo award. The minor defend- 
ant then applied to tho Jligh Court for revision of the order setting aside the award. 
This ap'plicution was rejected on the ground that the order might be impugned on 
I appeal from the decree in iho suit. The plaintiff subsequently .i}>plied for perinis- 

! sion to wiilidraw the suit, with liberty to bring a fresh one, on the ground that, K 

having died, he was entitled to possc^'Sion of the immoveable property left by II. 
Tljis permissiim was granted. The minor defendant applied to the High Court for 
r<>\ ision. Be/r/ that it might have been a very good gionnd for allowing the plaint- 
iff to witlidiaw the suit tliat K, the adoptive mother of the minor defendant, had 
died pendevte Ute^ had no arbitration-proceedings taken place in the course of the 
suit; but when the paities had referred their differences to arbitration, and an 
awnnl hid been made in favour of the defendant, and had been set aside, and an 
applientinn for revision of the order setting it aside had been refused, on the ground 
that the matter could be made the subject of appeal from the final decree in tho 
suit, penmC^ion to withdraw' the suit and bring a fresh one should not have been 
granted. The minor defendant might be seiioiisly prejudiced by such a course, ami 
the suit had not ab.ited against him by the death of K, wdnle on the other hand a 
decree in tlie suit, if in lii.s favour, would decide tlie liti atiou, and if in favour of 
fhe pbiintiif, would not prevent his bringing a suit for possession on the separate 
eau'ie of action which had arisen. Stahlschmidt v, Walford (L. R , 4 Q. B. D. 217) 
referred to. The High Court refused to allow the plaint in the suit to be amended 
by the addition of a claim for possession of the pioperty left by H. — Kalian Bingb 
%\ Lekhiaj Singh, L L. R., 6 All. 211. 


H,S.O.C. 374 In any fresh suit instituted on permission granted under the 
Limifcntiondaw not af- preceding section, the plaintiff shall be 

focted by first suit. bound by the law of limitation in the same 

manner as if the first suit had not been brought. 

^ Thb rule laid down in s. 374 of the Code of Civil Procedure (Act X. of 1877), 

that, whore a suit is withdrawm with leave to bring a fresh suit, the plaintiff shall be 
bound by the law of liudtatiou in the same manner as if the first suit had not been 
brought, applies to .applications for execution ; and, therefore, in counting the time 
of three years prescribed by the Limitation Act (XV. of 1877), sch. ii., art. 179, cl. 4, 
an application allowed to be withdrawn must be discarded as if it had never been 
presented- The bar created by s. 374 of the Code of Civil Procedure is, in such a 
f ease, not removed by s. 14 of the Limitation Act, as causes for which the with.. 

, drawnl of a suit or application may be permitted are not causes “ of a like nature'^ 

with defect of jurisdiction.— Pirjade v. Pirjade, I. L. R., 6 Bom. 681. 






375- If a suit be adjusted wholly or in part by any lawful agree- 

Compromise of suite. Or if the defendant satisfy 

plaintm in respect to the whole or any 
part of the matter of the suit, such agreement, compromise, or satisfac- 
tion shall be recorded, and the Court shall pass a decree in accordance- 
therewith so far as it relates to the suit, and such deHee shall be final 
so far as relates to so much of the subject-matter of the suit as is dealt 
With by the agreement, compromise, or satisfaction. 

^ pursuance of a compromise. 


k or proceaure— ( i ) by suit 

f ^ the sought to be set aside ^ the latter being the p^tore 
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yfiffular mofle of procoflnro. Laiji Sabn v. Collector of Tirlioot (6 B. L. H. 649) ; 
Mewah Lai Thakui* v. Bhnjnn Jba (13 B. L. B., Ap. 11) ; Gilbert v. Lrnlean (L. B. 

9 Cb. D. *259), followed. — Ansbootosh Chandra v, TarapraBanna Boy, I. L. B., 

10 Cab 612. 

After the hearing* of the snit had began, the plaintiffs and defendants came 
•to ali agrofonent, by winch they settled all the matters in dispute between them ia 
the suit. The agreement waw in writing, and dealt in one edause with the dispute, 
the subject-matter of the suit, and in a second clause with another dispute of Jong 
standing hetwetm the parties, with which the suit had nothing to do. The plaijjtiffs 
subsequently objecting to consent to a decree being taken in terms of the first 
clause of the agreement, the defendants took out a rule calling on the plaintiffs 
to show cause why the agreement should not he recorded in Court, and why the 
Court should not pass a decree in accordance therewith, under the provisions of 
8.375 of the Civil Procedure Code (Act XIV. of 1882). The rule was argued on 
affidavits on either side, the plaintiffs objecting that the above section did not apply 
to such a case as this, and that, in any case, th(‘ ujatter conhl not he decided on 
affidavits, but evidence must be gone into, fiehi that s. 375 gave the Court the 
power to deal with such a case as this in the manner required, and that this was a 
proper case in which to exercie.se such a pow(*r ; and that in tlie circumstances of 
this case, no {iefinile procedure having been enjoined by the ('ode, the matter might 
properly be decided on affidavits. Rule made absolute accordingly. — Huttousey 
Laiji V. Pooribai, I. L. IL, 7 Bom. 304 


CHAPTER XXIII. 

Of Payment into Court. 

376. The defendant in any suit to recover a debt or damages may, M.S.C.O. 
Deposit by defendant of ^^7 stage of the suit, deposit in Court such 

amount in satisfaction of Slim of money as he considers a satisfaction in 

full of the claim. 

377. Notice in writing of the deposit shall be given throtigh the M.S.C.O. 

Court by the defendant to the plaintiff, and the 
Nocioe of deposit. amount of the deposit shall (unless the Court 

otherwise directs) be paid to the plaintiff on his application. 

378. No interest shall be allowed to the plaintiff on any sum de- M.S.G»C* 
Interest on deposit not posited by the defendant from the date of the 

allowed to plaintiff after receipt of such notice, whether the sum deposit- 
ed be in full of the claim or fall short thereof. 

379. If the plaintiff accept such amount only as satisfaction in part M.S.O.O« 

Prooednre where plaint- claim, he may prosecute his suit for the 

iff accepts deposit as sa- balance ; and if the Court decides that the 
tisfaction m part. deposit by the defendant was a full satisfaction 

of the plaintiff*s claim, the plaintiff must pay the omts of the suit 
incurred after the deposit and the costs incurred previous thereto, so 
far as they were caused by excess in the plaintiff's claim. 

If the plaintiff accept such amount as satisfaction in full of his 
Procedure where he ao- claim, he shall present to the Court a state- 
eepfes it m saMfifaotion in ment to that effect, and such statement shall 
be filed, and the Court shall pass judgment 

Giy. 31 
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accordingly, and, in directing by whom the costs of each party are to bo 
paid, the Court shall consider which of the parties is most to blame for 
the litigation. 

Illustrations, 

(<x,) A owes B Bs. 100. B sues A for the amount, having made no demand for 
payment, and having no reason to believe that the delay caused by making a demand 
would place him at a disadvantage. On the plaint being filed, A pays the money 
into Court. B accepts it in full satisfaction of his claim, but the Court should not 
allow him any costs, the litigation being presumably groundless on his part. 

(h.) B sues A under the circumstances mentioned in illustration (a) the 
plaint being filed, A disputes the claim. Afterwards A pays the money into^ Court. 
B accepts it in full satisfaction of his claim. _ The Court should also give B ms costs 
of Suit, A’s conduct having shown that the litigation was necessary. 

(c ) A owes B Rs 100, and is willing to pay him that sum without suit. B 
claims Rs, 150, and sues A for that amount. ^ On the plaint being filed, A pays Es. 
100 into Court, and disputes only his liability to pay the remaining Rs. 50. B 
accepts the Bs. 100 in full satisfaction of his claim. The Court should order him to 
pay A’s costs. 


CHAPTER XXIV. 


Of Requiring Security for Costs. 


M,S.O.O. 380. If, at the institution or at any subsequent stage of a suit, it 
When security for costs appears to the Court that a sole plaintiff is, 
maybe required from plaint- or (when there are more plaintiffs than one) 
iff at any stage of smt all the plaintiffs are, residing out of British 

India, and that such plaintiff does not, or that no one of such plaintiff’s 
does, possess any sufficient immoveable property within British India 
independent of the property in suit, the Court may, either of its own 
motion or on the application of any defendant, order the plaintiff or 
plaintiffs, within a time to be fixed by the order, to give security for 
the payment of all costs incurred and likely to be incurred by any 
defendant. 

The meaning to be given to the word “ residence” in legislative enactments 
depends upon the intention of the Legislature in framing the particular provision in 
which the word is used. The residence intended in Act X. of 1877, s, 380, is resi- 
dence under such circumstances as will afford a reasonable probability that the 
plaintiff will be forthcoming when the suit is decided. — Mahomed Shuffi v, Laldin 
Abdula, I. L. R., 3 Bom. 227. 




mm. 


381. In the event of such security not being furnished within the 
Effect of failure to fur- time SO fixed, the Court shall dismiss the suit, 
ms seoun y. unless the plaintiff or plaintiffs be permitted 

to withdraw therefrom under the provisions of section 373. 



382. Whoever leaves British India under such circumstances as to 
BMiaenoeont of British afiord reasonable probability that he will not 
toio, he forthcoming whenever he may be called upon 

S ® ® to lie residing out of British India within 

of seotjQn 330. 
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C^OMmSSlONSr 

CHAPTEB XXY. 

Of Commissions. 

j ., — Commissions to examine Witnesses, 

383. Any Court may, in any suit issue, a commission for the exa- M.S. 0 . 0 , 
Oases in wMoh Court may mination, on interrogatories or otherwise, of 
issue coramissioH to exa- persons resident within the local limits of its 
mine witness. jurisdiction, who are exempted under this Code 

from attending the Court, or who are, from sickness or infirmity, unable 
to attend it, 

384 Such order may be made by the Court either of its own m.S. 0 . 0 # 
motion, or on the application, supported by 
Order for commission. affidavit or otherwise, of any party to the suit, 

or of the witness to be examined. 

385t The commission for the examination of a person who resides m.S.O.O. 
When witness resides within the local limits of the jurisdiction of 
within Oourc's jurisdiction, the Court issuing the same may be issued to 
any person whom the Court thinks fit to execute the same. 

Persons for whose exami- 380 ^ Qourt may, in any suit, issue a M.S.0.0* 

nation commission may - - £ i.'l * j.* r 

commission for the examination oi — 

(a) any person resident beyond the local limits of its jurisdiction; 

(b) persons who are about to leave such limits before the date on 
which they are required to be examined in Court; and 

(c) civil and military officers of Government, who cannot, in the 
opinion of the Judge, attend the Court without detriment to the public 
service. 

Such commission may be issued to any Oour^ not being a High 
Court or the Court of the Recorder of Rangoon, within the local limits 
of whose jurisdiction such person resides, or to any pleader of a High 
Court whom the Oouit issuing the commission thinks fit to appoint. 

The Court, on issuing any commission under this section, shall 
direct whether the commission shall be returned to itself or to any 
subordinate Court. 

Subsequently to the institution of the plaial^fCs’ suit, one of the defendants 
died, and his son, as his legal representative, uule a dofeadint in his stead. 

The new defendant {inter alid) olijected that hi-, tadier had been dead more than six 
months before the application of the plaintiflEs to make him a defendant, and that, 
therefore, the suit should abate, as piovided by the list clause of s. 308 of the Civil 
Procedure Code, Act X. of 1877 (introduced bv the imeuding Act, XIL of lB7d)j 
and art^ 171 B of the Limitation Act, XV. of 1877, which preseiibes a peiiod of sixty 
days within which an application should be made to have the representative of a 
deceased defendant made a defendant to a suit. When the arnendii g Act, XIL of 
1879, was passed — that is, on the 29th of July, 1879 — the original defendant had 
been dead more than six months ; but the phintiff made an application to have the 
representative of the deceased defendant made a defendant bcfme the publication 
of the Act in the local Gazette. Bekl thit th(‘ provisions of art. 171B of the Limi- 
tation Act should not be given retrospective efiect, and that the plaintiffs applica- 
tion was not time-barred. The general rule as laid down in Beg. v- Dorabji (tl 
Bora. H. 0, Eep. 117) — that “an Act of limitation, being a law of procedure, 
governs all proceedings, to which its terms are applicable, from the moment of its 
enactment, except so far as its operation is expressly excluded or postponed*’-— 



COMMISSIONS. 


admits of the qnalifieation that, when the retrospective application of a statute of 
limitation wonld destroy vested rights, or inflict such hardship or injustice as could 
not have been within the contemplation of the Legi-slature, then the statute is not, 
any more than any other law, to be construed retrospectively -Ivhnsalbhai and 
others (Plaintiffs), Applicants, n. Kabhai and others (Defendants), Opponents, 
L L, R.. 6 Bom. 26. 

M.S.0.0. 387. When any Court to which application is made for the isstie 

_ ... 4 . of a commission for the examination of a per- 

witness not witHn British son residing at aoy place not within British 
India. India is satisfied that his evidence is necessary, 

the Court may issue such commission. 


M.S.C.O. Court to examine witness 388 . Every Court receiving a commissioQ 

pursuant to commission. for the examination of any person shall examine 
him pursuant thereto. 

H.S.0,0, 389s After the commission has been duly executed, it shall be 

Eetnrn of commission returned, together with the evidenee takea 
with depositions of wit- under it, to the Court out of which it issued, 
unless the order for issuing the commission has 
otherwise directed, in which case the commission shall be returned in 
terms of such order; and the commission and the return thereto, and 
the evidence taken under it, shall (subject to the provisions of the next 
following section) form part of the record of the suit. 

390. Evidence taken under a commission shall not be read as evi- 
Wten depositions may be dence in the suit without the consent of the 
read in evidence. party against whom the same is offered, unless 

(a) the person who gave the evidence is beyond the jurisdiction of 
the Court, or dead, or unable, from sickness or infirmity, to attend to be 
personally examined, or exempted from personal appeaiance in Court, or 

(b) the Court, in its discretion, dispenses with the proof of any of 
the circumstances mentioned in the last preceding clause, and author- 
izes the evidence of any person being read as evidence in the suit, not- 
withstanding proof that the cause for taking such evidence by commis- 
sion has ceased at the time of reading the same. 


Documents attached to the return of a commission, and identified withT the 
documents referred to in the evidence, may he read at the hearing of the suit in 
which the commission issued, unless they have been objected to on being tendered 
in evidence before the Commissioner. Objections to the admissibility of such docu- 
ments cannot be taken at the hearing of the suit— Gr. M. Strathers (Plaintiff) v, 
0. E. Wheeler and another (Defendants), 6 Cal. Law Rep. 109. 


It- l..P.i.b,for. contained 

to apply to commissions execution and return of commissions 

issued by foreign Courts. shall apply to Commissions issued by 

(a) Courts situate beyond the limits of British India and esta- 
blishet! by the authority of Her Majesty or of the Governor-Geneial in 
Council, or 

Courts situate in any part of the British Empire other than 
British India, or 

' foreign country for the time being in alliance 
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jB . — Commissions for local Investigations. 

392. In aDj snit or proceeding in which the Court deems a local M.S*0.0, |! I 

Oorntnission to make local investigation to be requisite or proper for the 

investigations. purpose of elucidating any matter in dispute, 

or of ascertaining the maiket-value of any propetty, or the amount of 
any mesne-profits or damages or annual nett-profits, and the same I ^ 

cannot be conveniently conducted by the Judi’e in person, the Court 
.may issue a commission to such person as it thinks fit, directing him to 
make such investigation and to report thereon to the Court : * 

Provided that, when the Local Government has made rules as to i 

the persons to whom such commission shall be issued, the Court shall 
be bound by such rules. 

393. The Commissioner, after such local inspection as he deems m.S.0.0. 

Procedure of Commis- necessary, and after reducing to writing the 

sioner. evidence taken by him, shall return such evi- 

dence, together with his report in writing, signed with his name, to the 
Court. 

The repoit of the Commissioner and the evidence taken by him 
Report and depositions to (l>nt not the evidence withuut the report) shall 
be evidence in suit. be evidence in the suit, and shall form part of 

the lecord ; but the Court, or, with the permission of the Court, any of 
Commissioner may bo the parties to the Suit, may e'^amine the Cmn- ' 

examined in person. tnissioner personali37 in open Court touching any 

of the matters referred to him or mentioned in his report, or as to the 
manner in which be has made the investigation. ■■ 

(7 . — Gommissions to examine Accoimts. ; 

394. In any suit in which an examination or adjustment of ac- m.S.0.0. 
Commissioner to examine counts is necessary, the Court may issue a com- 

or adjust accounts. mission to such person as it thinks fit, directing 

him to make such examination or adjustment. 

The Code of Civil Procedure does not authorize the dismissal of a snit on re- 
fusal or failure of a party' to deposit the amount ordered by the Conit as leuiunera- . ■' 

tion to a Commissioner appointed under s. 394 to examine accounts. The lemnuera- j 

tion of a Gommibsioner appointed by the Court to examine accounts should, as a J 

mle, be a cletinite amount, and not at a monthly allowance. — PuiJjava Chariar (Plaint- I /: 

iff), Appellant, v. Vedanta Chariar and others (Defendants), Respondents, I. L. E., - •! 

3 Mad. 259. '' 

Where a Commissioner was appointed by a Court under s. 180 of Act Vni. of 
1859 to take accounts at the request of the plaintiffs, and his costs were not prepaid ' ,* 

under 8. 182, and the defendant was by the decree ordeied to pay the costs of tho i; 

suit, but the costs of the Commissioner were not entered in the decree, held in a k y 

suit by the Commissioner against the plaintiffs for remuneration for his labour that r. v 

tile plaintifiEs were liable, — Gopalaratnamayy'ar and others i?. Bapala Narasiinma 
Nayudu and others (Representatives of Venkatasami Nay udii, deceased Pi<dntitf), 

L L. R,, 4 Mad. 399. 

In a snit^ for an account against an asi^ent, the plaint stated tliat the ilefendant 
had not submitted proper accounts of his agency, and prayed that tiie didViidant 
might be ordered to produce certain papers, and that, on failure to submit the ac- 
counts, he might be decreed to pay the plaintiff Rs. 1,200 by way of damages. Tho 
plaint also alleged that, in consequence of the defendant’s negligence and inisman- ** 

agement, the plaintiff believed that he had sustained a loss of Rs. 5,000, and prayed 
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for a decree for this sum. Eeld that no decree could be made for the sums men- 
tioned, or any other sum, until an account had been taken, and the amount due from 
the defendant ascertained. Pev Field, J. — It is the duty of an agent to render 
proper accounts to his employer irrespective of any contract to that efEect. And 
he does not discharge that duty by merely delivering to his employer a set of written 
accounts without attending to explain them, and produce the vouchers by which the 
items of disbursements are supported. Method to be followed on taking aeconnta 
in the mufdssal stated. If the taking of accounts by the Judge would occasion a 
waste of public time, he should resort to the provisions of ss. 394 and 395 of the 
Civil Procedure Code, and furnish the Commissioner with such part of the proceed- 
ings and such detailed instructions as may appear necessary. In order to enable an 
agent to prepare accounts to be furnished to his principal, he should be allowed to 
have reasonable access, at proper times and in the presence of responsible persons, 
to such books and papers in the prinupaFs possession as may be necessary for the 
preparation of the accounts. — Annoda Persad Roy v. Dwarkanath G-angopadhya, 
I. L. R., 6 Cal. 754. 

The e:Eect of the proviso to s. 3 of the Civil Procedure Code of 1877 taken in 
connection with the definition of the woid “ decree” in s. 2 is, that in all suits pend- 
ing when that Code came into force, the practice and procedure to be followed down 
to the final result of such suits (i.e., when nothing remains to be done but to execute 
the decree or to appeal from it), are the same as previously existed, but that in all 
subsequent proceedings in execution of the decree or in appeal from it, the practice 
and procedure provided by the Civil Procedure Code of 1877 are to be observed. 
The word “ decree” in s. 3 of the Civil Piocediire Code of 1877 means an order final 
in its nature, and does not include an interlocutory order, such as an order of refeiv 
ence to take accounts, although such order may in general be properly termed a 
* decree,’ and, therefore, a suit which has been referred by the Court to the Commis- 
sioner to take accounts is still in a stage “ prior to decree” within the m ‘duing of s. 
3 of the Civil Procedure Code of 1877. Hirji Jina v. Naiaiti Mulji (12 Born. H, 0* 
Rep. 129) distingui'jhed. The general nature of a certificate or report — whether 
general or separate— by the Commissioner for taking accounts, is, that it should, in 
the case of a general certificate, compiise the result of all the proceedings under 
the decree or order of reference, or, in the case of a separate certificate or report, 
that it should comprise the result of some or one of such proceedings, and the Court 
is not hound to consider a certificate granted by the Commissioner unless he has 
certified what may be regarded as the result either of the whole inquiry referred 
to him or some branch or part of it. The power of the Commissioner to grant 
certificates, and of tne Court to deal with motions made with reference thereto, con- 
sidered. Qiimre — Whether, where a suit has been referred to the Commissioner for 
the purpose of having accounts taken, such accounts, in the absence of any direction 
in the decree or order of reference that stated or settled accounts are not to be dis- 
turbed, should not be taken without regard to any previous accounts stated or settled 
between the parties?— Bustoinji Burjorji and others (Plaintiffs) y. Kessowji Naik 
and others (Defendants), 1. L. R., 3 Bom. 161. 


M.s.ao. 



Court to give Oommis- 395. The Court shall furnish the Commis- 
sioner necessary instruo- sioner with such part of the proceedings and 
^ such detailed instructions as appear necessary, 

and the instructions shall distinctly specify whether the Commis- 
sioner is merely to transmit the proceedings which he may hold on the 
inquiry, or also to report his own opinion on the point referred for his 
examination. 

The proceedings of the Commissioner shall be received in evidence 
Court to receive Oommis- suit, unless the Court has reason to be 

fiiouer^s proceedings or dissatisfied with them, in which case the Court 
^ toher inquiry. gball direct such further inquiry as is requisite. 

IHJ. SOT for an aocount by a principal against his agent, the plaintifE should 

inay he taken. If the def endunt is f annd 
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liable to render sneh account for a certain period, the Court should make an inter-^ 
locutory decree declaring that he is so liable, and direct bitrj to file an account in 
Court within a fixed period. Tnis decree may be enforced under s. 260 of the Oivil 
Procedure Code. After an account has been filed, the plaintiff should be allowed 
reasonable time to exatnine it. If the objections are numerous, the procedure 
prescribed by ss. 394 and 395 and form 157 of hcIi iv. to the Code should he 
followed. When the accounts have been taken, the Court must determine the 
amount due, and the final df*cree should be for the payment of this amount, and 
also, if necessary, for the delivery of any papers, vouchers, or other documents 
■which have come into the hands of the agent in the course of his employment. 

In a suit for an account against A and B as agents, the pluintill asked for an account 
as against A fiom 1265 (1858) to 1283 (1876), and as against B from 1281 (1874) to 
1283 (1876). Held tliat there luul been no misjoinder The seven days ithin which 
a notice of objections to a decree by a respondent under s. 661 of the Code uiust he 
given, is not a period to which the provisions of paraguiph 2 of s. 5 of the Limita- 
tion Act can be extended, and the Court has no discretion to extend the {)criod. 

Forms of keeping accounts of joint property in the mufixasal considered. — Degamber 
MoiTiiumdar Kallynath Hoy, 1. L. R., 7 Cal 654. 

In a suit for an account against an agent, the plaint stated that the <lcfendant 
had not submitted proper accounts of his agency, and piayed that the did’eiulint 
might be ordei’ed to produce certain papers, and that, on failure to submit the uc- 
eounts, he might be decreed to pay the plaintifli Ra 1,200 by way of damages. Tlio 
plaint also alleged that, in con‘'eqnence of the defemlant’s negligence and misman- 
agement, the plaintiff believed that he had sustained a loss of Rs. 5,000, and prayed 
for a decree for this sum. Held that no decree could be made for the sums men- 
tioned, or any other sum, until an account had been taken, ami the amount due from 
the defendant ascertained. Per Field, J. — It is the duty of an agent to render 
proper accounts to his employer irrespective of any contract to that efiect. And 
he does not discharge that duly by merely delivering to his einploj-er a set of written 
aoooants without attending to explain them, and protluce the vouchers by whiidi the 
items of disbursements are supported. Method to be followed on taking accounis 
in the mufussai stated. If the t<iking of accounts by the Judge would occasion a 
waste of public time, he should resort to the ju*o\isions of ss. 394 and 395 of the 
Civil Procedure Code, and furnish the Commissioner with such pait of the proceed- 
ings and such detailed instruct ions as may appear necessary. In order to enable an 
agent to prepare accounts to be furnished to his principal, he should be alloued to 
have reasonable access, at proper times and in the presence of responsible persoms, 
to such books and papers in the principal’s possession as may he necessary for the 
preparation of the accounts. — Annoda Persad Roy v, Dwaiianath Gangopadhya, 

I. L. R , 6 Oai. 754. 

D . — Commission to make Partition. 

396. In any suit in which the partition of immoveable property m.S.G.O. 
Commission to make paying revenue to Government appears to 
partition of non-revenue- the Court to be necessary, the Court, after 
paying immoveable pro- ascertaining the several parties interest eti in 
^ such property and their several lights therein, 
may issue a commission to such persons as it thinks fit to make a parti- 
tion according to such rights. 

The Commissioners shall ascertain and inspect the property, and 
Procedure of Oommis- shall divide the same into as many shares as 
sioners. ^ ^ -oiay be directed by the order under which the 

commission issues, and shall allot such shares to the parties, and maw, 
if authorized thereto by the said order^ award sums to be paid for the 
purpose of equalizing the value of the shares. 

The Commissioners shall then prepare and sign a report, or (if they 
cannot agree) separate reports, appointing the share of each party, and 
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distinguishing each share (if so directed by the said order) by metes and 
bounds. Such report 01 repoits shall be annexed to the commission^ 
and transmitted to the Court; and the Court, after hearing any objec- 
tions which the parties may make to the report or reports, shall either 
quash the same and issue a new commission, or (where the Commis- 
sioneis agree in their report) pass a decree in accordance therewith. 

Where iu a suit for partition possession was soni^ht of^ a definite share of a 
property consistiof? of a nnmber of houses, held that the principle in such cases 
is that, if a property can be partitioned without destroying the intiinsic value of 
the whole property or of the shares, such partition ought to be made ; but wliere 
partition cannot be made without destroying the intiinsic value of thy property, 
then a money-compensation should be given. — Ashanullah v. Kali Kinkur Kur, 
I. L. R., 10 OaL 675. 

In X suit for partition, the Subordmate Judge appointed an amin under s. 396 
of the Civil Pioceduie Code to effect a partition. The amin made his leport, which 
was objected to on the meiits by the defendant, but ultimately the report was con- 
firmed, the defendant having acquiesced in the proceeding^ On appeal to the Dis- 
trict Judge, the defendant took an objection, that the appointment of the amin was 
iriegul.ir. Held that, having acquiesced in the piocecdings so far, it was too late for 
the defendant to take the objection, Fer Pontifex, J. (Field, J , doubting). — In a 
suit for paitition, it is competent to the Court, in its pielirninary deciee, to appoint 
any one person whom it thinks lit to be a Gommibsioner to make the partition under 
s. 396 of the Ci\ il Piocedure Code. The section uses the word ‘ Commissioners,’ but 
it is not necessaiy foi the purposes of partition that there should be more than one 
Coiuiiiissioner, and by foice of the (oreneial Clauses Act, the word ‘Commissioners’ 
may be read in the singular number. The intention of s. 396 is, that, upon the first 
hearing of a suit, the Court shall determine whether the plaintiff is entitled to a par- 
tition, and shall asccrbiin who the seveial persons entitled in the property are, and 
shall direct by a preliminary decree or order that Commissioners be appointed to 
make the partition, — Gayan Chunder Sen v. Durga Churn Son, I. L R , 7 Cal. 318. 

In a suit for an account by a principal against his agent, the plaintiff^ should 
ask in his plaint that a proper account may be taken. If the defendant is found 
liable to render such account for a certain period, the Court bhould make an inter- 
locutory deciee declaring that he is so liable, and direct him to file an account in 
Court within a fixed period. This decree may be enfoiced under s .260 of the Civil 
Froceduie Code. After an account has been filed, the plaintiff should be allowed 
reasonable time to examine it. If the objections are numerous, the procedure 
pi escribed by ss. 394 and 395 and form 157 of scb. iv. to the Code should be fol- 
lowed. When the accounts have been taken, the Court must determine the amount 
due, and the final decree should be for the payment of this amount, and also, if 
necessary, for the delivery of any papers, vouchers, or other documents which have 
come into the hands of the agent in the course of his employment. In a suit for 
an account against A and B as agents, the plaintiff asked for an account as against 
A from 1265 (1858) to 1283 (1876), and as against B from 1281 (1874) to 1283 
(1876). Held that theie had been no misjoinder. The seven days within which a 
notice of objections to a decree by a respondent under s. 561 of the Code must be 
given is not a peiiod to which the provisions of paragraph 2 of s. 6 of the Limita- 
tion Act can be extended, and the Court has no discretion to extend the period. 
Forms of keeping accounts of joint property in the mufassal considered. — Degam- 
ber Mtzumdar Kallynath Roy, I. L. R., 7 Cal 654. 

E, — General Provisions. 

397. Before issuing any comnaission under this chapter, the Court 
Ixipenses of commission inay order such suno (if any) at it thinks rea- 
to bo paid into Court. SOU able for the expenses of the commission to 
A time tc be fixed by the Court, paid into Court by the party 
or for whoee benefit the commission is issued, 
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S98. Any Commissioner appointed under this chapter may, unless M.S.O.O, 

Powers of Commission- Otherwise directed by the order of appoint- 
ers. ment, 

(a) examine the parties themselves and any witness whom they 
or any of them may prodnce, and any other person whom the Commis- 
sioner thinks proper to call upon to give evidence in the matter referred 
to him ; 

(h) call for and examine documents and other things relevant to 
the subject of inquiiy; 

, (c) at any reasonable time enter upon or into any land or building 
mentioned in tiie onier. 

399. Tlie provisions of this Code relating to the summoning, attend- M.S,0.0,, 

Attemianco, examination, and examination of witnesses, and to the 

and punishment of wifcnoss- remuneration of, and penalties to be imposed 
es before Commissioner. upon, witnesses, shall apply to persons icqriired 
to give evidence or to produce documents under this chapter, whether 
the commission in execution of which they arc so required has been 
issued by a Court situate within, or by a Court situate beyond, the limits 
of British India. 

For the purposes of this section, the Commissioner shall be deemed 
to be a Court of Civil Judicature. 

400. Whenever a commission is issued under this chapter, the M.S.C.O,. 

Court to direct parties to Oouit shall direct that the parties to the suit 

appear before Commis- shall appear before the Commissioner in person 
or by their agents or pleaders, 

^ , If the parties do not so appear, the Com- 

missioner may proceed ex parte. 


PAET III. 

OF SUITS IN PARTICULAE CASES, 


CHAPTER XXVI. 

Suits by Paupers. 

Suita may be brought m , 401, Subject to the following rules, any 
formd pauperis. Suit may be brought by a pauper. 

Explanation . — A person is a ^'pauper when he is not possessed 
of sufficient means to enable him to pay the fee prescribed by law for 
the plaint in such suit, or, where no such fee is prescribed, when he is 
not entitled to property worth one hundred rupees other than his neces- 
sary wearing apparel and the subject-matter of the suit 

A NEXT friend, who is a pauper, can bring a suit, on behalf of a pauper minor,—. 
Golaupmonee Dossee v, Prosonomoyee Dossee, ll B, L, R. 373, 

It is competent for the Court to allow a suit not originally instituted in /omd 
pauperis to be continued in formd pauperis . — Revji Patii v, Sakh4r4m, I. b. 5,, 
6 Bom, 615* 
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The administratot of the estate of a deceased person may apply to sue inform^ 
■fanperis under the provisions of Chapter XXYL of the Code of Civil Procedure, 
1882.~-Bill, In re, I. L. B., 7 Mad. 390. 

Wheee a suit was brou£?ht on behalf of a pauper minor by a next friend who 
was also a pauper, it was held that the failure of such suit was no ground for sad- 
dling the costs on the next friend. — Brijessuree Dossia u. Kishore Doss, 25 W. R* 
316. 

Although Chapter XXVI. of the Civil Procedure Code only provides for suits 
to be brought by a pauper, the Court has power to allow a defendant to defend in 
formd pauperis. — Doorga Chax’an Dass v. Nittokally Dossee and others, L L. R., 
6 Cal. 819. 

Whebe the x'epresentative of a pauper applies to bring a suit in formd pauperis ^ 
there is no necessity for the Court to inquire whether such representative is also a 
pauper, but the Court, if satisfied that he is the legal representative, should allow 
him to carry on the suit. — Bhagbut Doss v. Buloram Dass, 3 W. R. 20. 

The rule of English practice which prevents a minor from instituting a suit in 
formd pauperis through his next friend, unless he gives proof not only that he is 
himself a pauper, but that the next friend is a pauper, and that he cannot get any 
substantial person to act as his next friend, is not to be found in, or deduced from, 
the provisions of the Civil Procedure Code.— Venkatanarasayya by his Father and 
Guardian Linga-Rayadu, Petitioner, v. Achemma, Counter-Petitioner, 1. L. R., 3 
Mad. 3. 

M.B.O.O, 402. No suit shall be brought by a pauper to recover compensation 

for loss of caste, libel, slander, abusive language, 
What suits excepted. assault. 


M.S.0.0. 403. The ap] dication for permission to sue by a pauper shall be in 

Application to be in writing, and shall contain the particulars re- 
tfriuug. quired by section 50 in regard to plaints in 

Contents of application, suits : a schedule of any moveable or immoveable 

property belonging to the petitioner, with the estimated value thereof, 
shall be annexed thereto; and it shall be signed and verified in the 
manner hereinbefore prescribed for the signing and verification of plaints. 

An unsuccessful application of a wife to sue for dower in formd pauperis^ 
though opposed by her husband in a counter-petition denying his liability, is not 
Buch a demand and refusal of the dower as to constitute a cause of action. The 
application merely expresses an intention to demand (if allowed to do so) in a 
particular way. — Ranee Khajooroonissa v. Ranee Ryeesoonissa, L. B., 2 Ind. Ap. 235. 

The Code of Civil Procedure does not authorize the rejection of an application 
for leave to sue in formd pauperis for want of merits when the applicant is found 
to be a pauper and his allegations disclose a right to sue. When an application for 
leave to sue in formd pauperis is made, the Court should not go into evidence as to 
the merits of the claim. — Koka Ranganayaka Ammal (Petitioner) v. Koka Venkata- 
chellapati Niyiidu (Respondent), J. L. R , 4 Mad. 323. 


404. Notwithstanding anything contained in section 36, the ap- 
Preseutation of applioa- plication shall be presented to the Court by the 
tion. ^ applicant in person, unless he is exempted from 

appearing in Court under section 640 or section 641, in which case the 
application may be presented by a duly authorized agent, who can an- 
swer all material questions relating to the application, and who may be 
examined in the^ same manner as the party represented by him might 
have been examined had such party attended in person, 

, is not exempted from appearing in Oohrt, it is imperative 

4 #ollf ']pr#6enl nis ap|Aitoion in penson, — Dbvgirgura Sumbhagir, 
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Where the paupoi* m exempted from appearing in Court under as, 640 and 
641 and the application is presented h 5 ^ a duly authorized agent, it is not necessary 
that such agent sbouid also be a pan pen Blrigbul Doss v Buloram Doss (3 W. R. 

20). But such agent may be a pleader. Kishore Mohnn Boso v. Gour Monee 
Bosses (15 W. E 198). x\nd such pleader must have a special power-of-attorney, 
not an ordinary vakalatnama.— Mussamut Bhugobbutty Kooer n. Gunesh Dafct, 21 
W. R. 308. 

No JUDGMENT or order passed in a suit to which a minor subject to tlie provi- 
sions of Act Xfj. of 1B5B is a parly will bind him on his attaining majority, unless 
he is represented in the suit by some person who has either taken out a certificate, 
or has obtained the permissioii of the Court to sue or defend on his behalf without 
a certificate. Permission gi anted to sue or defend on behalf of a miuoi under s. 3 
of Act XL of 1858 should he formally placed on the record. Chapter XXXL of the 
Civil Procedure Code lays down the form in which a minor should appear ana 
party, and this form hhould be strictly followed.-— Mrinainoyi on behalf of Shib 
Obnnd Ch.ikarbatti (Ubjeclor) v Jegadishun Debia (Applicant for Probate), L L. R., 

5 Oal 450. 

405. If the application be not framed or presented in the manner M.S.0.0. 

prosmibed by sections 403 and 404, the Court 

Bejeefcion of application. 

408. If the applicatloti be io proper fortn and duly presented, the M.S.O.O» 
Examination of appli- Judge may, if bethinks fii, examine the peti- 
cant. tiunei, or his agent, when the applicant is 

allowed to appear by agent, regaiding the merits of the claim and the 
property of the apoliemd. 

When the application is presented by an agent, the Court may, if 
Tf preaented by agent, thinks fit, order that the applicant be exa- 
Court may order applFcant mind by a commission in the manner in which 
to be examined by cornmis- the examination of an absent witness may be 

taken under the provisions of this Code. 

Under the first clause the Judge himself must examine, and not delegate any 
other penson to do so. — lleg. v. IJvlir Sah^b Kussamia, I. L. R., 1 Bom. 100. 

Rejection of application. 407. If it appear to the Court — • M.S.C.C* 

(a) that the applicant is not a pauper, or 

(b) that he has, within the two months next befoi? the presenta- 
tion of the application, disposed of any property fraudulently or with 
a view to obtain the benefit of this chapter, or 

(c) that his allegations do not show a right to sue in such Court, or 

(d) that he has entered into any agreement with reference to the 
subject-malter of the prof)osed suit under which any other person has 
obtained an interest in such subject-matter, 

the Court sliall reject the application. 

It is only the petitioner or his agent who is to be examined under this section, 
and not his witnesses, — In the matter of Purkashojha, Petitioner, 25 W. E. 74. 

An order rejecting an application under the above section is not appealable, 
nor can it be set aside under the Charter Act. — In the matter of Shaikh Babur Alt, 

24 W. R, 62 ; Khojedoonissa, Petitioner, 7 W. R. 486. 

The Code of Civil Procedure does not authorize the rejection of an application 
for leave to sue in formd pauperis for >vant of merits when the applicant is found 
to be a pauper and his allegations disclose a right to sue. When an application for 
leave to sue in formd pauperis is made, the Court should not go into evidence as to 
the merits of the claim, — Koka Banganayaka Aramal (Petitionei) v. Koka Venkata- 
chelkpati Niyudu (Respondent), I. L. R., 4 Mad. 323. 


//’ 


m 


smite' BY 5PAUPEES. 


408. If the Court sees no reason to refuse the application on any 
Notice of day for receiv- the grounds stated, in section 407, it shall 

ing e?idence of applicant’s fix a day (of which at least ten days previous 
pauperism. notice shall be given to the opposite party and 

the Government Pleader) for receiving such evidence as the applicant 
may adduce in proof of his pauperism, and for hearing any evidence 
which may be adduced in disproof thereof. 

409. On the day so fixed, or as soon thereafter as may be convenient? 

the Court shall examine the witnesses (if an\) 
Procednre at hearing. produced by either party, and may cross-exa- 
mine the applicant or his agent, and shall make a memorandum of the 
substance of their evidence. 

The Court shall also hear any argument which the parties may 
desire to offer on the question whether, on the face of the application 
and of the evidence (it any) taken by the Court as herein provided, the 
applicant is or is not subject to any of the prohibitions specified in 
section 407. 

The Court shall then either allow or refuse to allow the applicant 
to sue as a pauper. 

The Judge must himself examine. — In the matter of Eknath bin Madhoba, T. 
L, E., 1 Bom. 103. 

Where an application was struck off for want of prosecution, it was held that 
it might be rc-admitted. — In the matter of Rani Umasundari Debi, 5 B. L. K., Ap. 
29. 

^ The examination should extend to all matters referred to in s. 407, and not be 
limited to the question of pauperism alone. — In the matter of Guoga Adhikaree, 
Petitioner, 14 W. R. 281 ; 11 B. L. E., Ap. 23. 

How far a Court has power to review an order refusing a pauper’s application 
to sue is a matter of doubt. — Mahomed Gazee Cliowdry Doollub Beebee, 11 W, R. 
23 ; but see Khodejoonissa, Petitioner, 7 W. R. 486. 

^ Where a party successfully opposed an application to sue as a pauper in a Sub- 
ordinate Judge’s Court on the ground of over- valuation, it was held that be could 
not aftei’tvards object to the Munsif’s jurisdiction. — Brohrao Moyee Dassia v. Anaud 
Chunder Chatterjee, 23 W. R. 120. 

Where no day was fixed, and the Judge, on default by non-appearance, struck 
off the application “ for the present,” it was held that, as there had been no refusal 
to allow the applicant to sue as a pauper, he might renew his application. — Rajah 
Bhoj Singh v. Earn Maha Koonvrer, 3 Agra, Mis. 1. 

An order made under Act X. of 1877, s 409, refusing leave to sue as a pauper, 
is subject to review under s. 638. The provisions of s. 413 do not affect the right 
of a person^ against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which he seeks a 
review, together with a memorandum of objections (ss. 541 and 625). — Adarji 
Edulji V, Manikji Edulji, I. L. R., 4 Bom. 414. 



410. If the application be granted, it shall be numbered and regis- 
Frooedure if application tcred, and shall bedeemed the plaint in the suit, 
admitted. ^ pi^oceed in all other respects as 

a iint instituted under Chapter V., except that the plaintiff shall not be 
liahl® to any court-fee (other than fees payable for service of process) 
^^lespect of any petition, appointment of a pleader, or other proceeding 
’^ith the 

^ ^ ^ > I * ^ I i 1 ^ f i 1 1 ^ 
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The propriety of an order granting leave to sue as a pauper can be eontesterl i£ 

the case is appealed. Where a Court gave leave to sne as a pauper (a prcMous 
application having been rejected), the suit was dismissed on appeal,-— Baboo Beslies- 
sur Singh v. Maharaja Muhessur Baksh Singh, S. D , N. W., 1864, p. loj. 

A suprcRiOR Court has no power’, on appeal or motion, to set aside an application 
granted under the above section But if it appears, after the granting of the ap- 
plication, that the order has been improperly obtained, the proper course is to apply 
to the Court which granted the application. — In the matter of IvhodejooniHsa, i 
W, E. 486. 

411. If the plaintiff succeed in the suit, the Court shall calculate M.S O.o* 
Costs when pauper sue- the amount of court-fees wliich would have 
eeeds. been paid by the plaintiff if he had not been 

permitted to sue as a pauper ; and such amount, shall be a first charge 
on the subject-matter of the suit, and shall also 
Eecovery of court. fees. be recoverable by the Government from any 
party ordered by the decree to pay the same, in the same manner as 
costs of suits are recoverable under this Code. 

A CLAIM for fees would be looked upon as a public claim, and is not subject to 
the ordinary rules for limitation in execution of decrees under Act XIV. of 1859. 

Shaini Mohammed v. Munshi Mohammed Ali Khan (2 B L. R., Ap. 22) ; Collc<‘tor of 
South Arcot tJ. Thatha Gliairy (8 Mad 40). In Bengal, however, it has been ruled 
that, under the new Limitation Act, the ordinary peiiod for execution applies. — 

Collector of Beerbhoom v. Sreehiury Chuckorbutty, 22 W, R. 512. 

Government is not entitled to any exemption from the provisions of the Indian 
Limitation Act, 1877, relating to applications. Held, therefore, that an application 
by Government under s. 411 of the Code of Civil Piocedure to recover the amount 
of court-fees from a party ordered by the decree to pay the same was subject to the 
pi'ovisions of art. 178 of the Indian Limitation Act, 1877. — Appaya and another 
(Appellants) v. Collector of Vizagapatam (Respondent), I. L. R., 4 Mad. 165. 

N WAS allowed to bring a suit as a pauper. His suit was dismissed, the decree 
directing that he should pay the costs ot the defendants. On the defendants’ appli- 
cation certain immoveable property belonging to H was attached in execution of 
this decree, and was sold. Held that the Crown was entitled to he paid first out of 
the proceeds of such sale the amount of the court- fees N would have had to pay 
if he had not been allowed to sue as a pauper. The principle of the ruling in 
Ganpat Putaya v. Collector of Caiiara (I. L. R., 1 Bom. 7) followed.— Gulzari 
Lall and others (Defendants) v. Collector of Bareilly (Plaintiff), 1. L. Ih, 1 All. 

596. 

Where Government, after attaching a pauper plaintiff’s decree in order to 
recover the value of stamps, consents to the sale of the decree in execution of 
another decree against the pauper, and obtains an order by vhich it secures the 
chance of any surplus arising from such sale, it cannot afterwards, when the sale 
is found to yield no surplus, be heard to say, as against the purchaser, that the 
decree was sold subject to its claim for stamps. The amount of stamps in a pauper 
case cannot be claimed as a lien or charge upon the decree in favour of Govern- 
ment, but is recoverable in the same manner as co'^ts of suit ; Government being, 
as regards its claim in such a case, in no higher position than an ordinary judgment- 
creditor. — Prankristo Roy v. Collector of Moorshedabad, 15 W. R 205. 

A PAUPER-SUIT for possession was decreed with mesne-profits to be asceitained 
in execution, costs being also awarded, including the value of stamps due to Govern- 
ment, which was to be paid by plaintiff and defendant in shares propoitionate to 
their ultimate success when the amount of wasilat should be ascertained. As the 
parties did not choose to go into the inquiry as to the mesne-profits, the Court, on a 
motion by Government, called upon the parties to appear, and, on their refusing to 
do so, altered its original order with respect to the payment of the stamp-duty, and 
declared that it should be realized from both the parties jointly. Held that the 
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Court bail no autbnrity to make tbe second order in favour of Government, and that 
the pioceedings taken in execution thereof were without legal foundation. — ^Shosteo 
Churn Roy v. Collector of Chittagong, 13 W. R. 155. 

With a view to recover the amount of court-fees which J would have had to 
pay had he not been permitted to bring a suit as a pauper, the Government' caused 
ceitain property belonging to B, the defendant in such suit, who had been oidered 
by the decree in such suit to pay such amount, to be attached. This property was 
subsequently attached by the holder of a decree against B, which declared a lien on 
tlie property cnated by a bond. The property was sold in the execution of this 
decree. Held that the Government was entitled to be paid first out of the proceeds 
» ^ of such sale the amount of the court-fees J would have had to pay had he not been 

v# allowed to sue as a pauper, the principle that the Government takes precedence of 

all other creditors not being liable to an exception in the case of lien-holders. The 
decision in Ganpat Putaya v. Collector of Canara (I. L. R., 1 Bom 7) applied 
in this case. —Col lector of Moradabad (Defendant) v. Muhammad Bain Khan 
(Plaintiff), I. L. R., 2 Ail. 196. 

M.S.0.0, 412. If the plaintiff fails in the suit, or if he is dispaupered, or if 

Procedure when pauper the suit IS dismissed undei section or 03,, 
fails. the Court shall order the plaintiff, or any per- 

son made, under section 32, co-plaintiff to the suit, to pay the court- 
fees which would have been paid by the plaintiff if he had not been 
permitted to sue as a pauper ; 

and if it find that the suit was frivolous or vexatious, it may also 
punish the plaintiff with fine not exceeding one hundred rupees, or with 
imprisonment for a term which may extend to a month, or with both. 


M.S.0.0, 413. An order of refusal made under section 409 to allow the ap- 

Refusal to allow a lb sue as a pauper shall be a bar to any 

emt to sue as paupor^to Subsequent application of the like nature by 
bar subequeat application him in respect of the Same right to sue ; but 
of hke nature. applicant shall be at liberty to institute a 

suit in the ordinary manner in respect of such right, provided that he 
first pays the costs (if any) incurred by Government in opposing his 
application for leave to sue as a pauper. 


An order made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, 
is subject to review under s. 623. The provisions of s. 413 do not affect the right 
of a person against whom such order has been made to obtain a review. A peti- 
tioner applying for such review must file a copy of the order of which he seeks a 
review, together with a memorandum of objections (ss. 541 and 625). — Adarji 
Edulji V. Manikji Bdulji, I. L. R., 4 Bom. 414. 

Where a Court has not refused an application, but has simply returned it in 
order that the questious of pauperism may be tried by a Court of concurrent juris- 
diction ({Skinner v. Orde, 6 All. 225) ; or where a Court strikes off, “ for the present/' 
the application for non-appearance (Rajah Bhoj Singh ta Ram Maha Koonwer, 3 
Agra, Mis. 1) ; or wheie a Court dismisses the application for want of prosecution 
^in the matter of Rani Umasundari, 6 B. L. R., Ap. 29), tbe above section does not 
apply, but the application may be renewed. 
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414. The Court may, on motion by the defendant, or by the Govern- 
ment Pleader, of which one week’s notice in 
Dispaupering. Writing has been given to the plaintiflP, order 

ibe plaintiff to be dispaupered — 

' (a) if he is guilty of vexatious or improper conduct in the course 

* ^ of the suit J 
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(b) if it appears that his means are such that he ought not to con- 

tinue to sue as pauper, or 

(c) if has entered into any agreenaent with reference to the 

subject-matter of the suit, under which aiiy other peuson 
has obtained an interest in such subject-matter. 

This is a new section. In the matter of Khodejoonissa (7 W. R. 486) it was 
held that where it was discovered, after leave was orranted to sue in fonna 
that the applicant should not bo permitted to continue to carry on his sail as a pau- 
per, the proper course was to pioceed under this section, and not by motion or appeal 
in the superior Courts. 

415. The costs of an application for permission to sue as a pauper m.S.0.0. 

and of an inquiry into pauperism are costs in 
the suit. 


CHAPTER XXVII. 

Suit by oh against Government or Public Officers. 

416, Suits by or against the Government shall be instituted by or M.S.0.0. 

Suita by or against Secre- against (as tile case may be ) the Secietary of 
tary of State in Council. State for India in Council. 

A SUIT will lie af^ainst Government for any breach of contract. — Boss Johnson 
V, Secretary of State, 2 Hyde, 153. 

Under s. 9, Act I., 1877, no suit will lie against Government for possession of 
immoveable property without proof of title. 

A SUIT will lie against Government for damages for wrongful dismissal of a 
servant. — Hughes v. Secretary of State for India in Council, 7 B. L. R. 688. 

No SUIT will lie against Government for damages sustained by reason of a pub- 
lic ferry being taken up by a Magistrate. — Collector of Patna v. Romanath Tagore, 

7W. R. 191. 

The Government is not bound by a contract entered into by an officer in the 
Public Works Department in excess of his authority. — Beer Kishore Suhoy t?. 
Government of Bengal, 17 W. R. 497. 

Where damages were sustained by reason of negligence in the carriage of 
goods by tlie Government Bullock Train, the Secretary of State was held liable. — 

Deputy Postmaster of Baieilly v. Earle, L L. R., 3 All. 195. 

A SUIT against an agent to the Governor-General, on the part of Government, 
is substantially a suit against Government, and ought, under s. 9, Act XL of 1865, 
to be brought in a Court having jurisdiction at the seat of Government. — Roopun 
Tewaree v. W. B. Buckle, 10 W. R. 142. 

Where certain Government coolies let fall an iron-funnel while carrying it 
from the Kidderpur Dockyard to a steamer in the river, and the noise startled a horse, 
which rushed over it, and injured itself, it was held that the Secretary of State vvas 
liable. — P. and O. Go, v. Secretary of State for India, Boiirke, 167. 

The acts of a Government officer hind the Government only when he is acting 
in the discharge of a certain duty within the limits of his authority, or, if he exceed 
that authority, when the Government in fact or in law, directly or by implication, 
ratifies the excess. — Collector of Masulipatam v, Cavaly Yencata Narainapah, 2 W, 

R., P. C., 61.1 

A SUIT will not lie in the High Court against the Collector of Madras, residing 
and carrying on business at Sydapet, in respect of matters arising in Chinglepnt, 
though his Deputy Collector carried on business within the local limits, and the 
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ordeis and pioceedin^s in reference to tlie matters in question were in bis name of 
office as Collector of Madras. — Subbaiaya Mudali and others v. The Government 
and Cunliifo, 1 Mad Rep. 286 ; linndle v. Secretary of State in Council, 1 Hyde, 37 ; 
Hearsay v Secretaiy of State, L L R., 6 All. 46. 

Under s. 521 of the Criminal Procedure Code (Act X. of 1872), a Pirsbclass 
MagisUate in char^'c of a talnka made an order, declaring cei tain land to be part 
of a public tboion^hfaie, and diiecting the plaintiff to remove the obstniction 
caused by him to it. The plaintiff sued the Magistrate to establish his right the 
land, alleging that it was his property, and that the Magistrate’s order was 
wrong. The Assistant Judge, who tried the suit, dismissed it, holding that it did 
^ not lie against the Magistrate. On appeal to the High Court, it was lield that the 

Vf Asbi‘'tant Judge might have properly permitted the plaintiff to amend the suit by 

^ strildng out the name of the First-class Magistrate as defendant, and substituting in 

that capacity the Secretary of State for India in Council. The High Court, accord- 
ingly, re\H r&ed the decree of the Assistant Judge, and remanded the suit for retrial 
on the ments, after making the amendment directed. — Nilkanthapa Malkapa v. The 
Magistiate (tiisfc class) in charge of the Sholapur Taluka, I. L. R., 6 Bom. 670. 

On tee nth August, 1879, the defendant, as a Magistrate in charge of a 
talukri, made an oidcr under s«. 523 and 526 of the Criminai Procedure Code (Act X. 
of 1872), directing the plaintiff to remove acertain ota^ on the ground that it had 
been built upon a public thoioughfare The plaintiff thereupon sued the Magistiate 
for a dec! iration that the ota and site belonged to him, and prayed for a reversal 
of the Magistrate’s oidcr. Th(‘ Assistant Judge who tried the suit dismissed it, 
holding tint it did not lie against the defendant. On appeal, the High Court, 
following the decision in Nilkanthapa Malkipa The Magistrate (first class) in charge 
• of Bhohpur T d'lk i (1. L. R., 6 Bom. 670), reversed the decree of the Assistant 

Judge, and rem inded the case, in Older that the plaintiff might amend his suit 
by striking out the name of the Fiist-class Magistrate as defendant, and substituting 
in that capiciry the Secretary of State for India in Council, and directing the lower 
Couit to determine the suit upon its merits after the above amendment and due 
set vice of process — B ilaram Clntrukalal v. The First-class Magistiate in charge of 
Taluka Igatpuri, I. L. R., 6 Bom. 672. 

H.S.O.O. Prisons being, ex oficio or otheiwise, authorized to act for 

Persons authorized to act Government in respect of any judicial pre- 
fer Government. ceeding, shall be deemed to be the recognized 

agents by whom appearances, acts, and applications under this Cod© 
may be made or done on behalf of Government. 

M.S.C5.0, 418. In suits by the Secretary of State for India in Council, in- 

Flaiutsin suits by Secre- Stead of inserting in the plaint the name and 
tary of State in Council. description and place of abode of the plaintiff, 

it shall be sufficient^ to insert the words, The Secretary of State for 
India in Council.'* 

M, 8.0.0, Government Pleader in any Court shall be the agent of 

Agent for Goverment to the Government for the purpose of receiving 
receive process. processes against the said Secretary of State in 

Council issuing out of such Court. 

JCfS.0.0. 420. The Court, in fixing the day for the said Secretary of State 

Appearance and answer Council to answer to the plaint, shall allow 
by Secretary of State in a reasonable time for the necessary communi- 
^ cation with the Government through the proper 
and for the issue of instructions to the Government Pleader 
appear and answer on behalf of the said Secretary of State in Conn- 
ie i ' ' ^ mi may extend the time at Its discretion. 
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421. The Com t may also, in any case in whicli the Government M.S.O-O. 
Atbendanoe of pc^.'s™ Pleader is not accompanied by auv person on 


pet'son 

able to answer que-^tiona 
If el A ting to suit against 
Government. 


the part of the said Secretaiy of State in 
Council, who may be able to answer any mate- 
rial question'=i rehiting to the suit, direct the 
attendance of such a person. 

422. Where the defendant is a public officer, the Court may send M,S.C.O« 

a copy of the summons to the head of the office 
Service on public officer, in which the defendant is employed, for the ^ 

purpose of being served on him, if it app ^ar to the Court that the sum- ^ 

inons may be most conveniently so served. 

423. If the publ'C officer, on receiving the summons, considers it M.S.O.O. 

Extensiou of time to ou. ^0 make a reference to the Government 

able officer to m iko refer- betore answering to the plaint, he may aprdy 
©noe to Goverumeufc. ^ to the Court to grant such extension of the 
time fixed in the summons as may be necessary to enable him to make 
such leferetjce and to receive orders thereon through the proper 
channel ; 

and the Court, upon such application, may extend the time for so 
long as appears to be requisite. 

424. No suit shall be instituted against the said Secretary of State M.S.C.Oi, 
Nobice previous to suing iti Council, or against a public officer in re^pect 

Seoiebary of State in Conn- of an act purporting to be done by iiirn in his 
cil or public officer. official capacity, until the expiration of two 

mouths next after notice in writing has been, in the case of the Sec- 
retary of State in Council, delivered to, or left at the office of, a Secre- 
tary to the Local Government or the Collector of the District, and, in 
the case of a public officer, delivered to him or left at his office, stating 
tlie cause of action, and the name and place of abode of the intending 
plaintiff; and the plaint must contain a statement that such notice has 
been so delivered or left. 

Tiie Secretary of State is not a necessary party to a suit to set aside a sale for 
arrears of pvenae, but the Government have such interest as would, on their appli- 
cation, entitle them to be made a party, S. 424 of the Civil Procedure Code doea 
not preclude a Court from adding the Secretary of State as a necessary party under 
u, 32 of the Code, — Bal Mohoond Lall v. Jirjudhun Roy, I. L. R , 9 Cal. 271. 

A Collector, when acting under s. 204 of Act XIX. of 1873 as the agent of 
the Court of Wards in respect of the estate of a disqualified person, is a pnblio 
officer within the meaning of ss. 2 and 424 of Act X. of 1877, and consequently,, 
when sued for acts done in that capacity, is entitled to the notice of suit required 
by the latter section.— Collector of Biinor, Manager of the Estate of Chaudhri 
Raujit Singh, a Minor (Defendant), v, Mimuvar (Plaintiff), I. L. R , 3 All. 20. 

The Official Trustee is a ^ public officer * within the definition given io s. 2 of 
the Civil Procedure Code. The oases in which a public officer is entitled to notice, 
of suit under s. 424 of the Code are those in which he is sued for damages for some 
wrong inadvertently committed by him in the discharge of his official duties, and 
the object of giving notice Is, that If a public body or officer entrusted with powers, 
happens to commit an inadvertence, irregularity, or wrong, before any on© has a 
right to require payment in respect of that wrong, he shall have an opportunity of" 
setting himself right, making amends, restoring what he has taken, or paying for* 
the datpages he has done. The Official Trustee, therefore, is not entitled to motion 
of suit, when the q^uestion to be decided relettes to the rights qf the cestim 
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Mniinrespaot of the trust-fund and not to a wrong committed by hira.^ 

Shabebzadee Shabansbah Begum v. Fergu-*?8on, I. L E., 7 Cal. 499. 

425. No warrant of arrest shall be issued 
Arrests in snob suits. in suoh Suit without the consent in writing of 
the Distiict Judge. 

426 If the Government undertakes the defence of a suit against 
A li t*ou where Go. a public officer, the Government Pleader, upon 
vermL^nt ^u^dertakes de- being furnished with authority to appear and 
fence. answer to the plaint, shall apply to the Court, 

and upon such application the Court shall cause a note of his author- 
ity to he entered in the register. 

» 427 If such application is not made by the Government Pleader 

Procedure where no such on Or before the day fixed in the ootice for the 
application made. defendant to appear and answer to the pbunt, 

the case shall proceed as in a suit between private parties, except that 
Befendunt not liable to fhe defendant shall not be liable to anest, nor 
arres/bofore judgment. his property to attachment, otherwise than in 
execution of a decree. 

428 In a against a public officer in respect of such act as 
E * of nblic offi* aforesaid, the Court shall exempt the defendant 
oersTZ^’personal appear- from appearing in person when^ he satisfies the 
ance. Court that he cannot absent himself from his 

duty without detriment to the public service. 

429. When the decree is against the said Secretary of State in 
Procedure where decree Council or against a public officer ih respect of 
againstT Government or such act as aforesaid, a time shall be specified 
public olSoer. in the decree within which it shall be satisfied ; 

and, if the decree is not satisfied within the time so specified, the Court 
shall report the case for the orders of the Local Government. 

Execution shall not issue on any such decree unless it remains un- 
satisfied for the period of three mouths computed from the date of the 
report. 


CHAPTER XXVIII. 

Sum BY Aliens and by or against Foreign and Natite 

Rulers. 

ILi.0.0. 430. Alioo enemies residing in Biitish India with the permission 

of the Governor-General in Council, and alien 
When aliens may sue. friends, may sue in the Courts of Biitish India 
as if they were subjects of Her Majesty. 

No alien enemy residing in British India without such permission, 
or residing in R foreign country, shall sue in any of such Courts. 

Explanation, — Every person residing in a foreign country, the Go- 
yernment of which is at war with the United Kingdom of Great Bri- 
tain and Ireland, and canying on business in that country without a 
lioense in that behalf under the hand of one of Her Majesty's Secre- 
of Slate Of of a Secretary to the Government of India, shall, for 
|he iecottd parg^raph of this section, be deemed to be 
" ‘ reiiding in a fo^ign country. 
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When foroign State may 4:31. A. foroi^ii Stat© may SU6 ill th© Courts M.S.C.O* 
sue. of British India, piovided that — 

(a) it has been recognized by Her Majesty or the Governor- General 
in Council, and 

(b) the object of the suit is to enforce the private rights of the 
head or of the subjects of the foreign State. 

The Court siiall take judicial notice of the fact that a foreign State 
has not been recognized by Her Majesty or by the Governor-Generai in 
Council. 

432. Persons specially appointed by order of Government at the M.S.0.0* 
Persons specially ap- request of anv Sovereign Prince or ruling Chief, 

pointed by Governmont to whether ill subfirdinate alliance with the Bii- 
prosecute or defend for ^ish Government or otherwise, and whether re- 
Bniioes or Oliiefs. Siding within or without Briuah India, to pro- 

secute or defend any suit on his behalf, shall be deemed to be the re- 
cognized agents by whom af)pearances, acts, and applications under this 
Code, may be made or done on behalf of such Prince or Chief. 

S. 432 of the Civil Proccduie Code does not prevent the institution by an inde- 
pendent prince of a suit in a Couit in Biitish India in his own name, and through a 
recognized agent other tb.in one appointed under that section. — Beer Chuiider 
Manikya v, Ishan Chuntlei Burdlmn, I. L. R , 10 Cal 136. 

The Descii of Patadi, a talnkclar of the fifth class in the province of Kathiawar, 
in viitue of Ins being the pioprietor of seven viiliges within the British Political 
Agency of Kathiawar, is 1 1 tiling chief within the meaning of ss 432 and 433 of the 
Code of Civil Proceduie (XIV. jt 1882), anl can only be sued with the consent of 
the Government in a competent I'ourt not suboidiuate to the District Court. — Ktim 
bb4i V, Himatsangji, I. L R., 8 Bom 415. 

433. Auy such Prmce or Chief, aud any ambassador or envoy of a MS.0.0. 
Suita against Soveieigu foieign State, may, with the consent of Govern- . 

Princes, &o. ment, certified by the biguature of one ot its 

Secretaries (but not witiiout such consent), be sued in any competeuo 
Court not suboidinate to a District Court. 

Such consent shall not be given unless — 

(a) the Prince, Ciiief, ambassador, oi envoy, has instituted a suit 
in such Court against the person desinng to sue him ; or 

(b) the Pnnee, Chief, ambassadoi, or envo}^ by himself or another, 
trades within the local limits of the junsdiction of such Court; or 

(c) the subject-matter of the suit is immoveable property situate 
within the said local limits and in the possession of the Prince, Chief, 
ambassador, or envoy. 

No such Prince, Chief, ambassador, or envoy, shall be arrested 
Sovereigu Priuces, &c., this Code ; and 00 dec. ee shall be exe- 

exempt from arrest. cuted agarust the property 01 any vsuch rrince, 

When their property may Cliief, ambassador, or envoy, unless with consent 
be attached. Government certified as aforesaid. 


The Rajah of Ilill Tipperah is a Sovereign Prince within the meaning of 
Chapter XXVIII. of Act X. of 1877, and cannot be sued personally in the Courts 
of British India except uodei the conditions specified in s. 433 of that Act. Tfie 
fact of a defendant not subject to the jurisdiction of a Court having waived his 
privilege in pi-evious suits brouaht against him does not give the Court jurisdiction 
to entertain a suit against him in which he pleads tliat he is not subject to such 
jurisdiction. A shit for maintenance which seeks to have tiie maintenance made a 
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charge oix inimoveable property ia not a snit for immoveable property within the 
meaning of chinse (o), s. 433, Act X of 1877, nor is it a suit for ^‘benefits to aribo 
out of land” within the meaning of the definition of the wmrds “immoveable pro- 
perty” contained in Act I. of 1868, a. 2, cl. 5. A claira for maintenance is not a 
charge upon immoveable property. A member of the royal family of Hill Tippeiak 
brought a suit against the Rajah to have it declared that with respect to certain 
land situate within British India, and forming portion of the possessions of the 
Rajah, he was entitled to the post of jubraj, and to succeed to such land on the 
death of the Rajah, and also claimed maintenance, and sought to have it deelau^d 
that such maintenance should be a charge on the revenues of the land situate in 
British India. Held that the British Courts had no jurisdiction to entertain the 
suit, it not being one for immoveable property. — Beer Chunder Manikkya t;. Haj 
Coomar Nobodeep Chunder Deb Burmono, I. L. R., 9 Cal. 535. 

30.D.a Exeoxitiou in British In- '^34. The Governor-General in Couudl 

dia of decrees of Courts of n3B*y, froin time to time, by aotincation in the 
Native States. Gazette of India, 

(a) declare that the decrees of any Civil or Revenue Couits situ- 
ate in the territories of any Native Prince or State in alliance with 
Her Majesty, and not established by the authority of the Governoj- 
General in Council, may be executed in British India, as if they had 
been made by the Courts of British India, and 

(b) cancel any such declaration. 

So long as such declaration remains in force, the said decrees naay 
be executed accordingly. 

A SUIT cannot generally bo maintained in any British Court upon the judgment 
of a Native Court. Quccre. — Whether it could where there had been a notification 
by the Governor-General of India under s. 434 of the Civil Procedure Code (Act X. 
of 18b2) ? — Himmatlal r. Shivajirav, I. L. R., 8 Bom. 593. 

No SUIT is maintainable in any Court in British India founded upon the judg- 
ment of a Comt situate in a Native State. Tlie Courts of British India cannot 
enforce the decrees of any Native Courts, except as provided by s. 434 of the Civil 
Pioccdure Code (Act X. of 1877). Under that section the decrees of certain Native 
Courts may be executed in British India, as if they had been made by the Couits 
of British India.^ A suit will not lie in the Courts of India upon the judgment of 
any Court in British India. The only exception to this rule is in the case of judg- 
ments of a Court of Small Causes on which suits are permitted to be brought in the 
High Court in order to obtain execution against immoveable property. A foreign 
judgment creates an obligation belonging to the class of implied contracts. A Court 
which entertains^ a suit_ on a foreign judgment cannot institute an inquiry into the 
merits of the original action or the propiiety of the decision. Queere , — Whether suits 
on foreign judgments are maintainable in the Civil Courts of India ? — Bhavanishan- 
kar Shevdkram and another, Plaintiffs, «?. Pursadri Xalidas, Defendant I. L. E., 
6 Bom. 292. » ^ ? 




CHAPTER XXIX. 

Suits by and against Corporations and Companies. 

436. In. suits by a Corporation, or by a Company authorized to sue 
Subscription and verifi- and be sued in the name of au officer or of a 
^tionof plaint. trustee, the plaint may be subscribed and veri- 

ied Oh bebalf of the Corporation or Company by any director, secretary, 
m principal ofiScer of the Corporation or Company, who is able to 
th facte of the 

’ j : i .1 


id 




did 
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436, Whea the suit is against a Corporation or agaiiist a Company M.S.0.0* 
Bervioe on Corporation or auilioiized to Sue and be sued in the name of 
Company. an officer or of a trustee, the summons may be 

served — 

(a) by leaving it at the registered office (if any) of the Corporation 
or Company, or 

(b) by sending it by post in a letter addressed to such officer or 
trustee at the office (or, if there be more offices than one, at the princi- 
pal office in British India) of the Corporation or Company, or 

(e) by giving it to any director, secretary, or other pdncipal officer 
of the Corporation or Company : 

And the Court may require the personal appearance of any director, 
secretary, or other principal officer of the Corporation or Company who 
may be able to answer material questions relating to the suit 

For the purposes of summons, a Railway Company must be deemed to dwell at 
Its princsipal office. An executive engineer of such a Company is not an officer on 
whom service may be made under cl. c of the above section. — Hanlon v. India 
Branch Railway Company, 1 Hyde, 107. 


CHAPTER XXX. 

ScriTS BY AND AGAINST TkUSTLES, ExECUTORS, AND ADMINISTRATORS, 

437. In ail suits concerning property vested in a trustee, executor, M.S.0.0. 
Representation of bene- administrator, when the contention is be- 
^eiaries in suits concerning tween the persons beneficially interested in such 
property vested in trustees, property and a third person, the trustee, exe- 

cutor, or administiator shall represent the 
persons so interested, and it sliall not ordinaril}’- be necessary to make 
them parties to the suit. But the Court may, if it thinks fit, order 
them or any of them to be made such parties. 

The will of a Parsi testator in Bombay affecting lands in the mofussil, made 
before the 1st January, 1866, when the Indian Succession Act (X of 1865^ came into 
force, and proved subsequently, on the 25th day of Januniv, 1866, but befoje 
Act XXIY. of 1867 came into operation, is governed by Act XXVII. of 1860. Held 
that such probate has the same effieet as probate in respect of the property of British 
subjects, but for the purpose only of collecting debts. It did not confer a title on 
the executrix to represent the testator’s estate, except for the above-mentioned 
limited purpose, or to exercise the usual powers of an executrix where the testa- 
tor’s intention, to be gathered from the whole of the will, was to vest his property, 
with the entire management of, and control over it, in a series of persons in succes- 
sion as trustees, the first of whom was the executrix. Held also that, having regard 
to 8. 437 of the Code of Civil Procedure, the persons acting as such trustees in suc- 
cession under the said will adequately represented all persons beneficially interested 
in the estate in all suits relating to it — Ardesir Jehangir v. Hirabai, I. L. R , 8 Bora. 

474. 

438u When there are several executors or administrators, they shall M,S.ClCt 
Aoinder of executors and he mad.e parties to a suit against one or 
administrators. more of them : 

Provided that executors who have not proved their testator’s will, 
and executors and administrators beyond the local limits of the juris- 
diction of the Court, need not be madeparties^ 
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H.S.0*0. 439. Unless the Court directs otherwise, the husband of a married 

Hnsband of married exe- administiatiix or executrix shall not be a party 
catrix not to join. to a Suit by or against her. 


CHAPTER XXXI. 


Suits by and against Minors, and Persons of Unsound Mind. 

M.S.C.O. 440. Every suit by a minor shall be instituted in his name by ah 
Minor mnst sue by next pel son, who, in such suit, shall be called 

friend. the next fnend of the minor, and may be 

ordered to pay any costs in the suit as if he 
were the plaintiff. 

A VOLUNTKKR guardian has no riglit to sue on behalf of a minor ; the accord or 
refusal of peunishion to sue is a matter in the discretion of the Court, Where a 
suit is biought in \iuhtion of s. 440 of the Code of Civil Procedure, or of the pio- 
visions of Act XL. of 1858, the proper course for a Court to pur-^ue is to return the 
plaint, in aider tb it the error may be rectified. — Rnssick Das Bairagy v, Preonath 
Misree, 1. L R , 10 Cal. 102. 

The effect of s. 3 of Act XL of 1858 read with s. 440 of the Code of Civil Pro- 
cedurc i% that a minor plamtilf must not only always sue by his next friend, bu^ 
when the suit lelitis to the minor’s estate, the peison lepresenting the minor must 
either bold i ccitificite under the Act, oi must obtain the sanction of the Court fo^^ 
the suit to procet^d The meie admission of a plaint by the Couit does not suffi- 
ciently indicate tbit sanction is accoided. — Duiga Churn Sliaha v. Nihnoney Dassy 
1. L. R, lOC'al. 134 

Act XX of 1864 is not superseded by Act X of 1877. Where, therefoie, a 
widow claimed to have charge of propeity in trust for her minor sons, it was held 
necessary, tinders 2 of Act XX. ot 1864, that she should obtain a certificate of admi- 
nistration, it the whole estite was of greatei value than Rs 250, and that it was 
competent to the Court, if time was any piessing necessity (owing to the operation 
of the law of limit ition) tint a suit should be brought it once, to accept the plaint 
and stay proceedings until the mother had obtained a ccitificate undei Act XX. of 
1864. Vijker v Jijibbai (9 Bom. FI. C. Rep 310) followed — Muilidhar and Ta- 
sudev, Illinois, by their guardian and mothei Radha Bai (Plaintiffs), v. Supdu and 
Balkiishna (Dciendaiits), 1. L. R., 3 Bom, 149 


M.S.0.0. 441. Every application to the Court on behalf of a minor (other 

Applications to be made application under section 449) shall 

by next friend or guaidian be made by bis next friend, or bis gudidian for 
ad Utem. Suit. 


442. If a plaint be filed by or on behalf of a minor without a next 
Plaint filed without next friend, the defendant may apply to have the 
friend to be taken off file. plaint taken off the file, with costs to be paid 
by the pleader or other person by whom it was presented. Notice of 
such application shall be given to such p>erson 
^ ^ by the defendant ; and the Court, after hear- 

ing his objections (if any), may make such order in the matter as it 
thinks fit. 

. 443, Where the defendant to a suit is a minor, the Court, on being 

Guardian ad htem to be satisfied of the fact of his minority, shall ap- 
by Court. point a proper person to be guardian for the 

lot mmh minor, to put in the defence for such minor, and generally 
I Ob J|i» behiiflf in conduct of the case^ 
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A guardian for the suit is not a guardian of peison or property 
within the meanir»g of the Indian Majority Act, 1875, section S. 

Ii’ NO friend or relative of a minor defendant is willing to take out a certificate 
under Act XL. of 1858, and appear as gnaidUn foi the infant, the Judge should ap- 
point an officer of Couit, or some respectable nominee or nominees of the minor, 
guardian to defend the suit. Babajibin Kusaii v, Maiuti (11 Bom H. C. R 182) and 
Dhoviba Lakshman v. Kusa (6 Bom. K. C. R. 219) cited and followed. — Tssur Chun- 
der Gupto (Plaintiff), Appellant, v. Nobo Kiisto Gupto and others (Defendants), 
Beapondents, 7 Cal. Law Rep 407. 

Whhiee no ad minis! lator of the estate of a minor is appointed under Act XX. 
of 1864, there is no objection to the appointment of a guardian ad litem under s 443 
of the Civil Procedure Code (Act X of 1877) (as amended by Act XII. of 1879) 
for the purpose of defending a suit against a minor. Act XX of 1864, s. 2, has 
DO bearing on the case ot a next fiiend or guaidian ad htem not claiming chaige o^ 
the minoi’s estate Neither Act XX. of 1864, nor the Civil Procedure Code (Act X. 
ot 1877) (as atneiided .Act XII. of 1879), empoweis any Court to appoint a peison, 
against his or her will, to be a next friend, guardian ad lifem, administrator of the 
estate, or guardian of the person of the minor. S. 458 of the Civil Procedure Code 
(Act X of 1877) is not, so far as legards payment of costs, applicable to any peison 
appointed to act as guardian ad litem without his previous assent. S. 3, cl. 5, of Act 
XV. of 1880. preserves juiisdiction to a Court to try a suit against a minor, notwith- 
standing the appointment of one of its officers to be the minor’s guardian ad litem. 

The decision in Mohan Ishwar v. Hakii Rnpa (I. L R., 4 Bom. 638) is supeiseded by 
Act XV of 1880, 8 3, cl. 5, in so fai as that decision affected officeis of the Couit 
appointed guardians ad litem under s 456 of Act X. of 1877 as amended by Act XII. 
of 1879. Inconvenience, pointed nut, of inti odneing into acts relating, and institut- 
ed as relating, to Sfecial pnisdiction only, provisions affecting civil procedure 
ge nerally. — Jadov^r Mulji (Plaintiff) t? Chhagan Raichand, deceased, by his son 
Jamua, minor, by his guaidian ad htem Wanmali Harjivan (Defendant), L L. R., 

5 Bom. 306. 

444. Every order made in a suit or on any application before the m.S.0.0. 
Order obtaieed without Oourt, it) or by which a minor is in any way 
next frieud or guardian may Concerned or affected, without such minor being 
he discharged. represented by a next fiiend or guardian for 

the suit, as the case may be, may be discharged, and, if the pleader of 
the party at whose instance such order wa^s obtained knew, or might rea- 
sonably have known, the fact of such minority, 
with costs to be paid by such pleader. 

446. Any person being of sound mind and full age may act as next M.S.0.0. 

friend of a minor, piovided his interest is not 
Who may be nextfnend. adverse to that of such minor, and he is not a .r 
defendant in the suit, 

446. If the interest of the next friend of a minor is adverse to M.S.0.0. 
. that of such minor, or if he is so connected 

emova o next fnend. ^ defendant whose interest is adverse to 

that of the minor as to make it unlikely that the minor’s interest will 
be properly protected by him, or if he does not do his duty, or, pend- 
ing the suit, ceases to reside within British India, or for any other suffi- 
cient cause, application may be made on behalf of the minor or by a 
defendant for his removal ; and the Court (if satisfied of the sufficiency 
of the cause assigned) may order the next friend to be removed accord- 
ingly. 
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ineiifc ot iie\v next fueiid. 


H.S.0.€. proceedings on 

’ * ’ * death, or removal of next 


MS.Q.C. 




MS.O.C. 


jj g „ „ 447. XJukss otlierwise oi dert-d by the Coui t, a next friend shall not 

letiie at his own request without first procur- 
Eetiremeut of next friend. ^ person to be put in Ilia place, and 

giving aetunty for the costs already incurred. 
The application for the appointment of a new next fiiend shall he 
Appl, union for nppoint. Supported by affidavit .showing the fitness of 
men t of nevf next fueiid. the }>ei«^on proposed, and also tliat be has bo 
interest adverse to the minor. 

„ g c C Rtaj of proceedings on . 448. On the death or removal of the next 

‘death, or removal of next friend of a minor, farther proceedings shall be 
sra 3 ed rmtil the appoiotmeut of a next friend 
in his place. 

SI.S.C.O. 449. If the pleader of such minor omits, within reasonable time, to 
Application for appoint- take steps to get a new next fiiend appointed, 
meat ot new next fnend. any peison interested in the minor or the mat- 
ter at is^ne may apply to the Court for the afipointment of one, and th.es 
Court may appoint such person as it thinks fit. 

m:.S, 0.0. 450. A minor plaintiff, or a minor not a party to a suit, on whose- 

Comae to be folloiu>d by behalf an apfdication is pending, on coming 
minor plaintiff or applicant of age, must elect whether he will proceed with 
on comuig of age. the suit or application. 

M.S.O.C. 451. If he elects to proceed with it, he shall apply for an order 
Where he electa to pro- discharging the next friend, and for leave to 
proceed in his own name. 

The title of the suit or application shall, in such case, bo corrected 
so as to read f henceforth thus : 

“ A. B,, late a minor by G. D., his next friend, but now of full age/^ 

M.S.0.0. 452. If he elects to abandon the suit or application, he shall, if a 

Wliere beeWBtoaban- plaintiff, or sole applicant, apply for an 

don. order to dismiss the suit or ap[)lication on re^ 

payment of the costs incurred by the defend- 
ant or lespondent, or which may have been paid by bis next friend. 

M.S,C.C. Mating and proving ap- 453. Any application under section 451 or 
151^4 2* under sections section 452 may be made ex parte; and it must 
’ ' be proved by affidavit that the late minor haa 

attained his full age. 

M.S.0.0. 454 , ^ minor co-plaintiff, on coming of age, and desiring to re- 

When minor co-plaintiff pudiate the suit, must apply to have his name 
commg of age desires to Struck out as co-plaintift ; and the Court, if it 
repudiate suit. he is not a necessary party, shall 

aismi.''S him from the suit on such terms as to costs or otherwise as it 
thinks fit. 

Notice of the application shall be served on the next friend, as 
Well as on the defendant ; and it must be proved by affidavit that the 
late minor has attained his full age. The costs 
/ of all parties of such application, and of all or 

piocetdnifs dherettifere had in the suit, shall be paid by such per-* 
it ihf Court directs. 


M.ao.o. 


451 , 452 . 


M.S.0,0. 
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If the late minor be a necessary party to the suit, the Court may 
direct hi>n to be made a defendant. 

455. If any minor, on attaining majority, can prove, to the satisfac- M.S.C*Ot 
When suit nnreasonablo tioii of the Court, that a suit instituted in his 

or improper. name by a next friend was unreasonable or im- 

proper, he may, if a sole plaintiff, apply to have the suit dismissed. 

Notice of the application shall be served on all the parties con- 
cerned : and the Court, upon being satished of such unreasonableness 
or impropriety, may grant the application, and order the next friend 
to pay the costs of all parties in respect of the 
application and of anything done in the suit. 

456. An order for the appointment of a guardian for the suit may M.S.0.0, 
Pefciton for appointment be obtained upon application in the name and 

of guardian Zitm. On behalf of the minor or by the plaintiff. 

Such application must be supported by an affidavit veiifying the fact 
that the proposed guardian has no interest in the matters in question 
in the suit adverse to that of the minor, and that he is a fit person to 
be so appointed. 

Where there is no other person fit and willing to act as guardian 
for the suit, the Court may appoint any of its officers to be such guar- 
dian : Provided that he has no interest adverse to that of the minor. 

A Subordinate Jndg^e, who. under Act X. of 1877, s 456, ns amended by Act 
XI 1. of 1879, s. 73, appoints the nazir or any other officer of his Court to act as 
guardian of a minor plaintiff or defendant in a suit in his Couit, has no iuiisdiction 
tn hear it, and pass a decree against that officer as guardian ad liiejn of the minor. — 

Jlohan Ishwar v. Hakii Riipa, I. L. R., 4 Bom. 638. See the following ruling, 

WThere no^ administrator of the estate of a minor is appointed under Act XX- 
of 1864, there is no objection to the appointment of a guaidian ad hUm under 
s 443 of the Civil Piocedure Code (Act X. of 1877) (as amended by Act XII. of 1879) 
for the purpose of defending a suit against a minor. Act XX. of 1864, s. 2, has no 
bearing on the case of a next fiiend or guardian ad Uiem not claiming chaigeof the 
minor’s estate. Neither Act XX. of 1864, nor the Civil Procedure Code (Act X of 
1877) (as amended by Act XII. of 1879), empowers any Court to appoint a person, 
against his or her will, to be a next friend, guardian ad administrator of tlia 

estate, or guardian of the person of the minor. S, 458 of the Civil Procedure Code 
(Act X. of 1877) is not, so far as regaids payment of costs, applicable to any person 
appointed to act as guardian ad Htem without his previous assent. S. cl of Aot 
XV, of 1880, preserves jurisdiction to a Oouit to try a suit against a minor, notwith- 
standing the appointment of one of its officers to be the minor’s guardian ad litem. 

The dt cision in Mohan Ishwar «?. Haku Rnpa (I. L R , 4 Bom. 638) is superseded by 
Act XV of 1880, s 3, cl. in so far as that decision affected officers of the Court 
appointed guardians ad litem under s. 456 of Act X. of 1877 as amended by Act XIL 
of 1879. Inconvenience, pointed out, of introduoing into Acts relating, and insti- 
tuted as relating, to special jmisdiction only, provisions affecting civil procedure 
generally — Jcidow Mu Iji (Plaintiff) «?. Chbagan Eaichand, deceased, by his son Jarp^na, 
minor, by his guardian ad Utem Wanrnali Uarjivan (Defendant), I, L. § Bom.406^ 

457. A co-defendant of sound mind and of full age may be ap- M.aO,Cl 
Who-maythe guardian ad pointed guaipdian for the suit, if he has no in- 
terest adverse to that of the minor ; but nqitbei: 
i, plaintiff^ nor a married woman, icambeisojappointed. 
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M.S.0.0. 468. If fhe guardian for the suit of a minor defendant does not do 

Guardian neglecting Ha his duty, or if other sufficient giound be made 
4iit\ inaj be removed. to appofir, the Court toav remove him, and may 
order him to pay such costs as may have been 
occasioned to any party by his breach of duty. 

The Civil Proceduie Code does not authorize a Court to decree costs against the 
guardirin of a defendant except in the case refeired to in s. 458 — Karasimha Ran 
(Defendant), Appellant, v. Ltohmipati Riu aud others (Plaintiffs), Respondents, 
I. L. E., 3 Mad. 263. 

Where no administrator of the estate of a minor is appointed under Act XX. of 
1864, there is no objection to the appointment of a gnaidian act litem under s 443 
of the Civil Pioceduie Code (Act X of 1877) (as amended by Act XII of 1879) for 
the purpose of defending a suit against a minor. Act XX. of 1864, s. 2, has no bear- 
ing!, on the case of a next friend or guardian ad lifem not claiming charge of the 
minors estate. Neither Act XX. of 1864, nor the Civil Piocedare Code (Act X. of 
1877) (as amended by Act XIL of 1879), empowers anv Court to appoint a person, 
against his or her will, to be a next friend, guardian ad htem, administrator of the 
estate, or gnaidian of the person of the minor. S. 458 of the Civil Procedure Code 
(Act X. of 1877) is not, so tar as legaid^ pivment of costs, aoplicable to an})' person 
appointed to act as guardian ad Utem withoiu his previous absent S. 3, cl 5, of Act 
XV. of 1880, preserves jurisdiction to a Gouit to tiv a suit against a minor, notwith- 
standing the appointment of one of its officeis to be the minor’s guardian ad Utem, 
The decision in Mohm Ishwar i\ Haku Rnpa (1. L R., 4 Bom. 638) is superseded by 
Act XY. of 1880, 8 3, cl. 5, in so far as that decision affected officers of the Court 
appointed guaidians ad litem under s. 456 of Act X of 1877 as amended by Act XII, 
of 1879. Inconvenience, pointed out, of intioducing into Acts relating, and institut- 
ed as relating, to spec! il jniisdiction only, provisions affecting civil procedure gene- 
rally.— Jadow Mulji (Plaintiff) v, Chhagan Raichand, deceased, by his son Jamna, 
minor, by his gnaidian ad litem Wanmali Harpvan (Defendant), I. L R., 6 Bom 306, 

M.Bj.'OtOt Appointment in place of , 459. If tbe guuidian for tho suit dies pend-' 

guardian dying pendente ing such suit, or is removed by tbe Court, tbe 
Court shall appoint a new guardian in his place. 

M.S.0.0. 460, When the enforcement of a decree is applied for against 

Gnordian ad Utem of mi- 1*1^® heir or representative, being a minor, of a 
nor representative of de- deceased party, a guardian for the suit of such 
ceased judgment-debtor. ghall be appointed by the Coui t, and the 

decree-holder shall serve on such guardian notice of such application. 

M.S.0.0, 461. No sum of money or other thing shall be received or taken 

Before decree, next friend Mend or guairdian for the suit On 

or gnardian ad Utem not to behalf of a minor, at any time before decree or 
receive money ■without leave order, unless he has fir'st obtained the leave of 
H Court aud giving secu- Qourt, and given security to its satisfaction 
that sucb money or other thing shall be duly 
accounted for to, and held for the benefit of, sucb minor. 


462. No next friend or guardian ‘for the suit shall, without the 
jtfext friend or guardian l^S'Ve of the Court, enter into any agreement 



compromise or compromise on behalf of a minor with re 
urtfluwt leave of Court. ference to the suit in which he acts as uex 
friend or guardian. 

4ny sudi agreement or compromise entered into without the leav( 
el Ororb shall be voidable against all partie! 
• tfiaa 
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The conditions of s. 462 of the Civil Procedure Code, reqainng the sanction of 
the Court to cotOpromises entered into by the guardian ad litem of an infant suitor, 
are not sufficiently complied with by the Court passing a decree in the terms of^ a 
compromise presented by the guardian ad Ufem. A decree passed under such cir- 
cumstances should be set aside. — Rajagopul Takkaya Naiker and two otheis, minors, 
by their guardian Subramanya Ayyar (Petitioneis), v. Muthupalem. Chetti and another 
(Counter- Petitioners), 1. L, E., 3 Mad. 103. 

463. The provisions contained in section 440 to 462 (both inclu- M.S.0.0*. 

Application of sections sive) shall, mufatis mutandis, apply in the 
440 to 462 to persons of case of persons of unsound mind, adjudged to 
unsound mind. sq under Act No. XXXV. of 1858, or under 

any other law for the time in force* 

A GUARDIAN ad Ufem cannot be appointed under Chap. XXXI. of the Code of 
Civil Procedure for a lunatic defendant to whom Act XXXV. of 1858 applies, until 
the defendant has been adjudged a lunatic under the provisions of the said Act. — 

Subbaya v. Buthaya, 1. L. E., 6 Mad. 380, 


464. Nothing in sections 442 to 462 applies to any minor or per- M.S.O.Ol 
son of unsound mind, for whose person or pro- 
Wards of Court. petty a guardian or manager has been appoint- 

ed by the Court of Wards, or by the Civil Court under any local law. 


CHAPTER XXXII. 

Suits by and against Military Men. 


cannot obtain leave may 
authorize any person to sue 
or defend for them. 


465. When any officer or soldier actually serving the Government M,S.0.0. 
Officers or soldiers who ^ military capacity is a party to a suit, and 

cannot obtain leave of absence for the purpose 
of prosecuting or defending the suit in person, 
he may authorize any person to sue or defend 
in his stead. 

The authority shall be in writing, and shall be signed by the officer 
or soldier in the presence of (a) his commanding officer, or the next 
subordinate officer, if the party be himself the commanding officer, or 
(fe) where the officer or soldier is serving in military staff employment, 
the head or other superior officer of the office in which he is employed. 

Such commanding or other officer shall countersign the authoiity, which 
shall be filed in Court, 

When^ so filed, the countersignature shall be sufficient proof that 
the authority was duly executed, and that the officer or soldier by 
whom it was granted could not obtain leave of absence for the purpose 
of prosecuting or defending the suit in peisoo. 

^ Explanation. — In this chapter the expression ^'commanding offi- 
cer*' means the^officer in actual command for the time being of any 
regiment, corps, detachment, or dep6t to which the officer or soldier 
belongs. 

466. Any person authorized by an officer or a soldier to prosecute 
Person so autborized may or defend a suit in his stead may prosecute or 

act personally or appoint defend it in person in the same manner as the 
pleader. officer or soldier could do if present ; or he may 

appoint a pleader to prosecute or defend the suit on behalf of sucli 
officer or soldier. 




4 ^ 


lOTSBi'ilAMIt, 


lei 






M.S.C,0. 


46!, Processes served upon any person authorized by an ofSder or 
Seme© on person so an- ^ soldier, as in section 465, or upon any pleader 
tliorizea, or on Ins pleader, appointed as aforesaid by such person to act 
to be good service, behalf of, such officer or soldier, shall 

be as effectual as if they had been served on the party in person or on 
his pleader. 

468. When an officer or a soldier is a defendant, the Court shall 
Service on officers and send a copy of the summons to bis commanding 

soldiers. officer for the purpose of being served on him. 

The officer to whom such copy is sent, after causing it to be served 
on the person to whom it is addressed, if practicable, shall return it to 
the Court with the written acknowledgment of such person endorsed 
thereon. 

If, from any cause, the copy cannot be so served, it shall be re- 
turned to the Court by which it was sent, with information of the cause 
which has prevented the service, 

469. If, in the execution of a decree, a warrant of arrest or other 
Execution of vrarraut of process is to be executed within the limits of a 

arrest m cautonments, &o. cantonment, garrison, military station, or mili- 
tary bdz^r, the officer charged with the execution of such warrant or 
other piocess shall deliver the s».me to the commanding officer. 

Tile commanding officer shall back the warrant or other process 
with his signature, and, in the case of a warrant of arrest, if the per- 
son named therein is within the limits of his command, shall cause 
him to be arrested and delivered to the officer so charged. 


CHAPTEE XXXIII. 


Inteepleadee. 


M.S.0,0. 470. When two or more persons claim adversely to one another 

When Interpleader-suit the Same payment or property from another 
may be instituted. person, whose only interest therein is that of a 

mere stakeholder, and who is ready to render it to the right owner, 
such stakeholder may institute a suit of interpleader against all the 
claimants for the purpose of obtaining a decision as to whom the pay- 
ment or property should be made or delivered, and of obtaining indem- 
nity for himself: 

Provided that, if any suit is pending in which the rights of all 
parties can properly be decided, the stakeholder shall not institute a 
suit of interpleader. 


H.S.0-0# Plaint in snoli suit, 


471. In every suit of interpleader the 
plaint must, in addition to the other state* 
meats necessary for plaints, state* — f 
(^) that the plaintiff has no interest in the thing claimed other- 
wise thin as a mere stakeholder ; 

claims by tihe defeaidants severally ; and 
lift to odlustot between the pjaintiff and any of the 







^ f ^ 
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472. When tte thing claimed is capable of being paid into Court M.S»0.0. 
Payment of tHing claimed Or placed in the custodj of the Court, the 
into Court. plaintifiP must so pay or place it before he can 

be entitled to any order in the suit. 


Procedure at first tear- 
ing. 


473. At the first hearing the Court may — M.S.O.a 


(a) declare that the plaintiff is discharged from all liability to the 
defendants in respect of the thing claimed, award him his costs, and 
dismiss him from the suit ; 

or, if it thinks that justice or convenience so require, 

(h) retain all parties until the final disposal of the suit ; 
and, if it finds that the admissions of the parties or other evidence 
enable it, 

(e) adjudicate the title to the thing claimed : or else it may 
(d) duect the defendants to intei plead one another by filing states 
ments and entering into evidence for the pui pose of bringing their 
respective claims before the Court, and shall adjudicate on such claims. 


474. Nothing in this chapter shall be taken to enable agents to M.S.C.C. 
When agents aud tenanta their principals, or tenants to sue their 

may institute interpleader- landlords, for the purpose of compelling them 
to intei plead with any persons other than per- 
sons making claim through such principals or landlords. 


IlhiQtratioTis* 


(a,) A deposits a bos of jewels with B as his agent. 0 alleges that the jewels 
were wrongfully obtained from him by A, and claims them from B. B cannot in- 
stitute an interpleader-suit against A and C 

(&.) A deposits a box of jewels with B as his agent. He then writes to 0 for 
the purpose of making the jewels a security for a debt due from himself to C. A 
afterwaids alleges that C’s debt is satisfied, and 0 alleges the contrary. Both claim 
the jewels from B. B may institute an interpleader-suxt against A and C. 

475. When the suit is properly instituted, the Court may provide M.S.O.O, 
Charge of plaintiff’s for the plaintiff s costs bj giving him a charge 

fiosts. on the thing claimed or in some other effectual 

way. 

476. If any of the defendants in an interpleader-suit is actually M.S,O.Ot 
Frocedura where defend- Suing the stakeholder in respect of the subject 

ant is suing stakeholder. of such suit, the Court in which the suit against 
the stakeholder is pending shall, on being duly informed by the Court 
which passed the decree in the interpleader-suit in favour of the stake- 
holder that 3uch decree has been passed, stay the proceedings as against 
^ him ; and his costs in the suit so stayed may 

be provided for in such suit ; but if, and so far 
as, they are not provided for in that suit, they may be added to his 
eosts incurred in the interpleader-suit- 


I 


ABRE3T AND ATTACHMENT BEFORE JHDQMENr, 


PART IV. 

PROVISIONAL REMEDIES. 


CHAPTER XXXIV. 


Of Arrest and Atoachment before Judgment. 


-Arrest before Jxidgment. 


M.S 0.0. 

(except as 
regards im^ 
moveable 
property). 


477. If at any stage of any suit, other than a suit for the posses- 
When plaintiff may apply sion of immoveable property, the plaintiff satis- 

tliat seonrity be taken. fles the Court by affidavit or otherwise 

that the defendant, with intent to avoid or delay the plaintiff or 
to avoid any process of the Court, or to obstruct or delay the execution 
of any decree that may be passed against him, 

(g) has absconded or left the jurisdiction of the Court, or 
(6) is about to abscond or to leave the jurisdiction of the Court, or 
_ (c) has disposed of or removed from the jurisdiction of the Court 

his property or any part thereof, or 

that the defendant is about to leave British India under circum- 
stances affoiding reasonable probability that the plaintiff will or may 
thereby be obsti noted or delayed in the execution of any decree that 
may be passed against the defendant in the suit, 

the plaintiff may apply to the Court that security be taken for the 
appearance of the defendant to answer any decree that may be passed 
against him m the suit. ^ 


Ditto. Order to bring np defend- 478. If the Court, after examinintr the ap- 

that the defendant, with any such intent as aforesaid, 

(a) has absconded or left the jurisdiction of the Court, or 
/ \ abscond or to leave the jurisdiction of the Court or 

( 0 ) has disposed of or removed from the jurisdiction of the Court 
his property or any part thereof, or 
that the defendant is about to leave British India under the cir- 
cumstances last aforesaid. 


b;™ warrant to arrest the defendant and bring 

him Wore the Court to show cause why he should not give secuiitf 
for his appeal ance. ® cuunuj 


479. If the defendant fail to show such cause, the Court shall 
If defendant fail to show him either to deposit in Court monev or 

sutScient to answer the claim 
aeoarity, ^ against him, or to give security for his appear* 

suit ^ A when called upon while the 

mi k/ ^ or satisfaction of any decree that 

may be passed against him in the suit. 

m, lumself, in default of such appearance, to 

thLdt. “ defendant may be ordered to pay in 


i-ili ! Aid 




fm 
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Proceanre in case of ap. 480. The surety for the appwab^ 

plication by siir^ty to be tbe defendant may at any time apply to ttie 
discharged. Otiiirt iu which he became such surety to be immoveable 

discharged from his obligation. property). 

On such application being made, the Court shall summon the de- 
fendant to appear, or, if it thinks fit, may issue a -wanant for his arrest 
in the fiist instance. 

On the appearance of the defendant pursuant to the summons or 
warrant, or on his voluntary surrender, the Court shall direct the surety 
to be discharged from his obligation, and shall call upon the defendant 
to find fresh secuuty. 

481. If the defendant fail to comply with any order under section Ditto. 

Procedure where defend- or section 480, the Court may commit him 

ant fails to give security or to jail until the decision of the suit, or, if 
dnd fiesk security. judgment be given against tbe defendant, until 

the execution of the decree : Ptovided that no peison shall be impiisoned 
under this section in any case for a longer period than six months, nor 
for a longer period than six weeks when the amount or value of the 
subject-matter of the suit does not exceed fifty rupees : 

Ptovided that no pot son shall be detained in prison under this 
section after be has complied with such order. 

The def-enrlaut was arrested before judgment, and, on the 5th February, 1883, 
committed to jail under s 481 of tbe Civil Piocedure Code On the 6th Match fol- 
lowing, a decree in the suit was passed igainst him. On the 28th July, the defend- 
ant being then still in jail under the order of the 6th February, the pLiintift took 
cuyt a fresh warrant of arrest in execution of the decree, and sought to have the 
defendant further imprisoned for the full period of six months limited by s. 342 of 
the Code. Held that the defendant could be re-committed to jail, in execution of 
the decree, only foi such a peiiod as, togethei with the period of imprisonment 
that had elapsed since the passing of tlie decree, would complete a peiiod of six 
months, and that, consequently, he would be entitled to be liberated on the 5 th 
September, 1883. Imprisonment under s. 481 becomes, after decree, imprisonmnent 
in execution of the decree, and the imprisonment suffered after that date must con- 
sequently be taken into consideiation in calculating the period of six months, which, 
by s. 342 of the Code, is tbe limit allowed for an imprisonment in execution of a 
decree. — Ghanashamdds Goorsamull v. Joharimull Kedarin^tli, L L. R., 7 Bom. 431. 

482. The provisions of section 339 as to allowances payable for Ditto. 

Subsistence of defendants the subsistence of judgment-debtors shall apply 
firrested. 


jB.- 


ta all defendants arrested under this chapter. 
-Attachment before Judgment 


Application before judg- 
ment for security from de- 
fendant to satisfy decree, 
and, in default, for attach- 
m<^t of property. 


483. If at any stage of any suit, the plaint- Ditto, 
iff satisfies the Court by affidavit or otherwise 
that tbe defendant, with intent to obstruct or 
delay the execution of any decree that may be 
passed against him, 

£ about to dispose of the whole or any part of his propeity, 

T same from the jurisdiction of the Court in which the 

ghit%^penairjg, or 

(b) has quitted the jurisdiction of the Court, leaving therein pro^ 
perty belonging to him, 


1 


M.S.0.0. 
{except as 
regards im- 
moveable 
property). 


iDitto. 
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Ae plaintiff may apply to the Court to call upon the defendant to 
furrnsh security to satisfy any decree that may be passed against him in 
such suit/ and, on his failing to give such security, to direct that any 
poition of his property within the jurisdiction of the Court shall be 
attached until the fuither order of the Couit, 

The application shall, unless the Court otherwise directs, specify 
the property required to be attached and the 
estimated value thereof. 


Contents of application. 


♦hp attached before judgment cei tain of his debtor’s property. Between 

the date of attachment and the date of the decree siib'iequently obtained by the ere- 

estmg oidei. The Ofhcidl Assignee brought a suit to remove the attachment and 

deoree/tC8nTAD”fyom^ ^l.e Cou.t of first instance 

To?Lb unf ami Panse^, whcS^thlre 

iequentlyteco^rZted in d,/offi’ 7'/'- i''''S»'eut-debtor snb- 

tL 'tested in the Official Assignee in insolvency previous to the 

ii.. K.JiiwTi “ c \"t°, r 

n "‘“y instance ot the OffiZl Assigned- 

Shib Knsto Shaha Chovvdhiy A B JMilIer, I. L. R , 10 Cal 150. ^ 

484. If the Court, after exammiug tlie applicant, and making any 

- Court may call Oil defend- iurther investigation which it thinlv^i Rf il 

s7owoa“ defeudaut is about to disp’ose 

, , or or remove his property with intent to oh, 

uT’ execution of any decree that may be passed ac^inst 

1, ,n ,n the su.t, or that ho has, w.th such intent, quitLd tL Sic 

the Civil Procedure Code ’(Act X o^'^fiTT^'t^f’ "P°“> ® 484 of 

of a decree that the plainti-ff mieht ohtnii’ ° the satisfactiou 

28th March, 1881, why securUy Sd ^ ®«'«®. «>® 

■was appended, which is provided by the form aMh/^'d 7® *6 ordes' 

c-cdure, for a provisional attachment under " 4^4 The 1/' 
attachment^ gave security on the iqoi defendants, to avoid the 

and the attachment wasZt carried out t^e decree, 

eause why security should not be fnrnisLd^K, iareh, 1881, they showed 


cause why security should not be fnt-n* i.* 1881 , they 

had been furnished, thought the mattl/wf ’ 7* **'®P''b®>^ft“ate Judge, as 
the eeounty-bond. JBeld that tKp A* '»® ®ot>W nc 


seculity 


the secunty^boad. * Eeld that the Suhm^^njff^ ^ t cancej 

given was really not the seouritv exmealf 'xroBg j the security « 

elude the ddfendants from shoednZe^rse^ ““der s. 484, and did not pro 

^ L, k/s 648 ^ 


SO 


Mm tripa.1 j /a V— r— s> tiom. 04.% 

, pit® 
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application, or mch portion ^thereof as appears snfSBcient to satisfy any 
deciee which may be passed in the suit, shall be attaclied. 

Tf the defendant show such cause or furnish the requirea security, 
Withdrawal of attach- the property specified in the application or 

meat. any poition of it has been attached, the Court 

shall order the attachment to be withdrawn. 

486. The attachment shall be made in the manner herein provided 
Mode of making attach- foi the attachment of propeity in execution of 
meat. a deciee for money. 

' 487. If any claim be preferred to the property attached before 
judgment, such claim shall be investigated in 
the manner hereinbefore provided for the in- 
vestigation of clainoLS to property attached in 


M.ao.o* 

(except, ai 

regards 

immovcabla 

property)* 

Ditto. 


Investigation of claims to 
property attached before 
judgment. 

execution of a decree for money. 

488. When an order of attachment before judgment is passed, the Ditto, 
Eemoval of attachmoui Court which passed the Older sliall remove the 
when security furnished or 
suit dismissed. 


attachment whenever the defendant furnishes 
the secuiity requiied, together with security 
for the costs of the attachment, or when the suit is dismissed. 

489. Attachment before judgment shall not affect the rights, exist- Ditto, 
ing firior to the attachment, of persons not 
parties to the suit, nor bar any person holding 
a decree against the defendant fiorn applying 
for the sale of the property under attachment 
in execution of such decree. 

490. Where property is under attachment by virtue of the provi- 

Property attached under of this chapter, _ and a decree is given 

ebapter not to be re-atfcach- in favour of the plaintiff, it shall not be neces- 
ed m execution of decree. re-attach the property in execution of 

such decree. 

(7 . — Compensation for improper Arrests or Attachment, 


Attachment not to affect 
rights of sti angers, or bar 
decroo-Iiolder from applying 
for sale. 

% ft 


491. If, in any suit in which an arrest or 
Oompeiisation for obtain- effected, it appeals to 


ing ai rest or attachment on 
insu&cient grounds. 


attachment has been Ditto, 
the Coutt that such 
was applied for on in- 


arrest or attachment 
sufficient grounds, 
or if the suit of the plaintiff fails, and it appears to the Court that 
there was no probable ground for instituting the suit, 

the Court may, on the application of the defendant, award against 
the plaintiff in its decree such amount, not exceeding one thousand 
rupees, as it deems a reasonable compensation to tlie defendant for the 
expense or injury caused to him by the arrest or attachment : 

Provided that the Court shall not award under this section a larger 
amount than it might decree in a suit for com- 
Proviso. pensation. 

An award under this section shall bar any suit for compensation in 
respect of such arrest or attachment. 
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^^4t TENCPORABT INJUNCTIONS AND INTEELOCUTOBT OBDBBS. 

* CHAPTER XXXY. 

Of Tempobaey Injunctions and Inteblocutoet Oedebs. 

— Terth^orary InjuncUons, 

Cases m wiiiciia tempo- 492 If, m any suit, it is proved by aflSda- 
vit or otherwise— 

(а) that any property in dispute m a suit is in danger of being 
wasted, damaged, or alienated by any party to the suit, or wrongfully 
sold in execution of a decree, or 

(б) that the defendant thieatens, or is about, to remove or dispose 
of his property with intent to defraud his creditois 

the Court may, by order, grant a temporary injunction to restrain 
such act, or give such othei oidet, foi the purpose of staying and pre- 
venting the wasting, damaging, alienation, sale, removal, or disposition 
of the property as the Court thinks fit, or refuse such injunction or 
other order. 

493. In any suit for lestiaining the defendant from committing a 
Injvnohoirtorestornre breach of contiact or other injury, whether 
petition *1 contmuauce of cornp6U‘>ation be cmitoed lu the suit oi not, the 
breaoli pluutiff may, at any time after the commence- 

ment of the suit, and eifchei befoie or aftei judgment, apply to the 
Court for atem}'Oiaiv in]unction to lestiain the defendant fiom com- 
mitting the breach of contract or injury complained of, or any breach 
of contract or injui^ of a like kind aiising out of the same contract or 
relating to the same property oi light 

The Court may, by ordei, grant such injunction on such terms as to 
the duration of the injunction, keepirjgan account, giving security, or 
otherwise, as the Court thinks fit, or refuse the same 

In case of disobedience, an injunction granted under this section or 
section 492 may be enforced by the impiisonment of the defendant for 
a term not exceeding six months, or the attachment of his property, or 
both» 

Ko attachment under this section shall remain in force for more 
than one year, at the end of which time, if the defendant has not obeyed 
the injunction, the property attached may be sold, and out of the 
proceeds the Court may award to the plaintiff such compensation as it 
thinks fit, and may pay the balance (if any) to the defendant. 

494 The Court shall in all cases, except where it appears that the 
Before graeting injnnc- object of gi anting the injunction would be 
ticm Court to direct notice defeated by t^e delay, before gi anting an in- 
to oppo«iio party junction, direct notice of the application for the 

same to be given to the opposite party 

4S5 An injunction directed to a Corporation or public Company is 
Ocrporatioa binding not only on the Corporation or Com- 
bfcdwig m iteoaembera md pany itself, but op^all members and oflicers 
<4' thei Cotpoiration m Company whose personal 
^ action it seeks to 
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496. Any order for an injunction may be discharged, or vari^, or 
Order for injunction may Set aside by the Court, on application made 
be discharged, varied, or set thet eto by any party disisatisfied with sue k 
aside order. 

Compensation to defend- . ^97 If it appears to the Oourt that an 

ant for isane of injunction iiijimction which it has granted was applied 
on insufficient grounds fQjr insufficient grounds, or 

if, after the issue of the injunction, the suit is dismissed, or judg- 
ment IS given against the piaintiff b^ defxult or otherwise, and it appears 
to the Oourt that there wis no probable giound for instituting the suit, 
the Court may, on the applicition of the defendant, award against 
the plaintiff in its decree such sum, not exceeding one thousand rupees, 
as it deems a reasonable compensation to the defendant, for the expense 
or injury caused to him by the issue of the injunction : 

Provided that the Court shall not award under this section a larger 
amount than it might decree in a suit for com- 
peusation. 

An award under this section shall bar any suit for compensation in 
respect of the issue of the injunction. 


B — Interlocutory Orders, 

498 The Court may, on the application of any party to a suit, 
Power to order intetim Older the Sale, by any person named in such 
sale of perishable articles order, and in such manner, and on such terms 
as it thinks fit, of any moveable pioperty, being the subject of suck 
suit, which is subject to speedy and natiiial decay. 

defeuTionf ^'?Vs«bjecfc! 499 The Court may, on the application 

matter and to authonze of any paity to a suit, and on such terms as it 
entiy, taking of samples thinks fit 
and experiments ' 

(а) make an ord^ f t 1^9 detention, preservation, or inspection of 
any property being the subj •‘Ct such suit ; 

(б) for all or any of the purposes afores-^id, authorize any person to 
enter upon or into any land or building in the possession of any other 
party to such suit, and 

( 0 ) for all or any of the purposes aforesaid, authorize any samples 
to be taken, or any observation to be made or experiment to be tried, 
which may seem necessary or expedient for the purpose of obtaining 
full information or evidence 

The provisions hereinbefore contained as to execution of process 
skall apply, mutatis mutandis^ to peisons authorized to enior under 
this section. 

An application for an oider under s 499 of the Code of Civil Procedure can 
only be made by a plaintifE af tei sum nous has been served and after reasonable 
notice of the intention to appb fox the oidei has been given in writing to th® 
d«fondant. — Sengotha v Kamisami, I L E , 7 Mad. 241 
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500. An application hj the plaintiflF for an order under section 498 
Applications for such or- or section 499 may be made after notice in 
aers to be after noGic©. Writing to the defendant at any time after ser- 
vice of the summons. 

An application by the defendant for a like order may be made 
after notice in writing to the plaintiff, and at any time after the appli- 
cant has appeared. 

601. When land paying revenue to Government, or a tenure liable 
men party may be pnt *<> sale. is the suljject of a suit, if the party ia 
In immediate possession of possession of such land or tenure neglects to 
land the subject of suit. pa,y the Government-revenue, or the rent due 
to the proprietor of the tenure, as the case may be, and such land or 
tenure is consequently ordered to be sold, any other party to the suit 
claiming to have an interest in such land or tenuie may, upon payment 
of the revenue or rent due previously to the sale (and with or without 
security at the discretion of the Court), be put in immediate possession 
of the land or tenure ; 

and the Court in its decree may award against the defaulter the 
amount so paid, with interest thereupon at such rate as the Court 
thinks fit, or may charge the amount so paid, with interest thereupon 
at such rate as the Court orders, in any adjustment of accounts which 
may be directed in the decree passed in the suit. 

502. When the subject-matter of a suit is money or some other 
Deposit of money, &o., thing capable of delivery, and atiy party thereto 
in Court. admits that he holds such money or other thing- 

as a trustee for another party, or that it belongs or is due to another 
party, the Court may order the same to be deposited in Court or 
delivered to such last-named party, with or without security, subject to 
the further direction of the Court. 


M.ao.o, 




CHAPTER XXXVI 
Appointment op Receiyees. 

503. Whenever it appears to the Court to be necessary for the 
Power of Court to ap- realization, preservation, or better custody or 
point Eeceivers. management of any property, moveable or 

immoveable, the subject of a suit, or under attachment, the Court may. 
by order — 

(a) appoint a Receiver of such property, 
and, if need be, 

(h) remove the person in whose possession or custody the property 
may be from the possession or custody thereof; 

(c) commit the same to the custody or management of such Re- 
ceiver; and 

stich Receiver such fee or commission on the rents and 
of the property by way of remuneration, and all such poweis as 
If bringing am} defending suits, and for the realization, management, 
f and improvement of the property, the coilectian 
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of the rents and profits thereof, the application and disposal of such 
rents and profits, and the execution of instruments in writing, as the 
owner himself has, or such of those powers as the Court thinks fit. 

Eeoeiver’s liabilities. Every Receiver so appointed shall— 

{e) give such security (if any) as the Court thinks fit duly to 
account for what he shall receive in respect of the property ; 

(/) pass his accounts at .such periods and in such form as the 
Court directs ; 

{g) pay the balance due from him thereon as the Court directs ; 
and 

(Ji) be responsible for any loss occasioned to the property by his 
wilful default or gross negligence. 

Nothing in this section authorizes the Court to remove from the 
possession or custody of property under attachment any person whom 
the parties to the suit, or some or one of them, have or has not a pre- 
sent right so to remove. 

An order refnsinii^ to appoint a receiver "under a. 503 of the Code of Civil Pro- 
cedure is not appealable. — Subramanya v. Appasami, I. L. R., 6 Mad. 365. 

A SERVANT of a firm, the business of which is being managed by a receiver 
appointed under s. 503 of the Code of Civil Procedure, 1877, has no preferential 
claim over the attaching creditor on the assets of the firm for wxi>es due before 
the appointment nf the receiver. — Short v. Pickering, I. L. R., 6 Mail. 138. 

A MANAGER appointed under s 243 of Act VIII. of 1859 is appointed merely 
to collect rent and other receipts and profits of the land, to carry on the existing 
state of affairs as the proprietor himself had been doing, and he has no power to 
issue notice of enhancement. — Khetter Mohun Dutt v. Wells, I. L. R , 8 Cal. 719. 

By a decree in an administration-suit, A was appointed receiver “to manage 
the estate.’* A died, and by a subsequent order B was appointed receiver. One of 
the defendants in the suit applied to have B removed from the office of receiver on 
the ground of his alleged mismanagement of the estate. The application was re- 
fused. Held that the order of refusal was appealable, whether the former Code or 
the present Code of Civil Procedure was deemed to be applicable, being an order 
made in respect of a question arising between the paities to a suit relating to the 
execution of the decree. — MithibM (Plaintiff) v. Limji Nowro^i Banaji and others 
(Defendants) ; Harrivullubhdas Calliandas (Original Defendant), Appellant, v. Arda- 
sar Framji Moos (Receiver and Respondent), I. L. R,, 6 Bom. 45. 

No APPEAL lies from an order passed under s. 505 of the Civil Procedure Code 
by a Court subordinate to a Distiict Court, submitting the name of a person sought 
to be appointed a receiver, together with the grounds tor the nomination, such being 
only a preliminary order or expression of opinion, and not an order under s. 603. 
Nor does an appeal lie from the order of the District Court confirming such nomina- 
tion, but the District Court ought, when the question is raised, to decide on the 
necessity for the appointment of a receiver, the words “ or pass such other order as 
it thinks fit” in s. 505 being sufficient to include that question, and not merely to 
decide the fiitness or otherwise of the person nominated to the office of receiver. — - 
Birajan Kooer v. Ram Churn Lall Mahata, I. L. R., 7 Gal. 719. 

The powers conferred by s. 503 of the Civil Procedure Code are not to be 
exercised as a matter of course, and it is not a reason for allowing an application 
for the appointment of a receiver, that it can do no harm to appoint one. The 
discretion given by that section is one that should be used with the greatest care 
and caution. Because a plaintiff in his plaint makes violent and wholesale charges 
of waste and malversation against a defendant in possession of propeity as executor 
under a will or as the tenant for life, and upon this basis applies for a receiver to 
be appointed, it is not a necessary consequence that such appointment should be 
made. Held in this case, where tke eons of a Hindfi widow, in possession of her 
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Irasbaod’s estate, under a will, sued their mother, as reversioners under the will, for 
possession of the estate, on the ground of mismanagement and waste, and on the 
same grounds applied for the appointment of a receiver under s. 503 of the Civil 
Tfh-oeedure Code, that a receiver had been appointed on insufficient grounds, — Srimati 
Prosonomoyi Debi Beni Madhab Rai, 1. L. R., 5 All. 556, 

M,S,C.O. 504. Where the property is land paying revenue to Government^ 
"When Oolbctor may be land of which the revenue has heen assigned, 
appointed Receiver. or redeemed, and the Court considers that the 

interests of those concerned will be promoted by the management of 
the Collector, the Court may appoint the Collector to be Receiver of 
such property. 

No APPEAL lies from an order passed under s. 605 of the Civil Procedure Cod© 
by a Couit subordinate to a District Court, submitting the name of a person sought 
to be appointed a receiver, together with the grounds for the nomination, such being 
only <1 preliminary older or expression of opinion, and not an order under s. 503, 
Nor does an appeal lie from the order of the District Court confirming such nomina- 
tion, but the District Court ought, when the question is raised, to decide on tb© 
necesvsity tor the appointment of a receiver, the words or pass such other order as 
it thinks fit” in s. 505 being sufficient to include that question, and not merely to 
decide the fitness or otherwise of the peison nominated to the office of receiver. — ^ 
Birajan Kooor v. Ram Churn Lall Mahata, I. L, R., 7 Cal. 719. 

M.S.C.O. 505. Tile poweis cotiferied by this chapter shall be exercised only 
Courts empowered under by High Courts and District Courts : Provided 
this chapter, that, whenever the J udge of a Court subot dinate 

to a District Court considers it expedient that a Receiver should be ap- 
pointed in any suit before him, he shall nominate such person as he- 
considers fit for such appointment, and submit such person's name, 
with the grounds f.»r the nomination, to the District Court, and tha 
District Court shall authorize such Judge to appoint the person so 
nominated, or pass such other order as it thinks fit. 

No APPEAL lies from an order passed under s. 505 of the Civil Procedure Cod© 
by a Couit subordinate to a District Court, submitting the name of a person sought 
to be appointed a receiver, together with the grounds for the nomination, such 
being only a preliminary order or expression of opinion, and not an order under 
s. 603. Nor does an appeal lie from the order of the District Court confirming 
such nomination, but the District Court ought, when the question is raised, to- 
•decide on the necessity for the appointment of a receiver, the words or pass such 
other order as it thinks fit ” in s. 505 being sufficient to include that question, and 
not merely to decide the fitness or otherwise of the person nominated to the offic© 
of receiver. — Birajan Kooer v. Barn Churn Lall Mahata, 1. L. R., 7 Gal. 719. 
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OF SPECIAL PROCEEDINGS. 


CHAPTER XXXVII. 

Refeebnce to Arbitbation. 



606. If all the parties to a suit desire that any matter in difference 
t to anit may a^iplf between them in the suit be referred to arbitra- 
*»fereiioe. tion, they may, at any time before judgment is 
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pronounced, apply in person, or by their respective pleaders specially 
authorized in writing in this behalf, to the Court for an order of le- 
ference. 

]Every such application shall be in writing, and shall state the par- 
ticular matter sought to be referred. 

Under this section all parties materially interested must concur in the refer- 
ence to arbitration. — 10 W. R 171. 

A PLMNTIFF must show special authority to assent to an arbitration on behalf 
of another plaintiff. — 1 W. R. 80. 

It is very doubtful whether a Judge has power, under Act X. of 1859, to refer 
a case to arbitration. — 16 W. R. 160. 

A REFERENCE to arbitration made under an order of Court cannot be revoked 
at the instance of a party. — 17 W. R. 516. 

The Court cannot lea:ally allow a case, as regards an absent plaintiif, to be de- 
cided by reference to arbitration. — 1 W. R. 80. 

An Appellate Court is competent to refer cases to arbitration. — 17 W. R. 31. 
But see 19 W. R. 321. Also 21 W. R. 120. 

An Appellate Court has no power to refer a case to arbitration, even on consent 
of the parties. — (F. B.) 21 W. R. 210. But see 17 W. R. 31, infra. 

Application for reference to arbitration must be made to the Court in writing 
by parties in person or by pleaders specially authorized. — W. R. Sp. 41. 

No PRESUMPTION Can be raised against a party to a suit from his refusal to 
withdraw from the determination and submit to aibitration. — 20 W. R. 172 

Nor can the first Court, by consent of parties, refer so much of the matter in 
dispute which it has already determined, and which is pending in appeal. — 22 W. R. 
207. 

An Appellate Court, in remanding a case, cannot direct the first Court to call 
upon the parties to agree to arbitration, or, on their failing to do so, to appoint arbi- 
trators. — 22 W. R- 396. 

Reference to arbitration cannot be made except on the recorded and expressed 
consent of both parties. — 2 Hay 583 (Marshall 517). The consent of the pleaders 
is not sufficient. — 16 W. R. IGO. 

Both the Code of Procedure and the Panjab Code require the consent of the 
parties to a reference to, and the appointment of, arbitrators. — (P. C.) 5 W. R., 
P. 0. 21 (P. 0. R. 616). See also 14 W. R. 211. 

When a case which has been referred in the Principal Sndder Ameen’s Court to 
arbitration is withdrawn by the Judge for trial in his own Court, the Judge is not 
bound to refer it to arbitration. — 6 W. R. 290. 

A PARTY, by appearing before arbitrators appointed without his consent, and in 
spite of his repeated remonstrances, does not forfeit bis right to question the vali- 
dity of the award.— (P. C.) 5 W. R., P. C. 21 (P. G. 616). See also 14 W. R. 211. 

A REGULAR (and not a summary) appeal lies to set aside an award of arbitration 
passed under 8. 313 of Act VIIL of 1859 (corresponding with s. 506, Act X, of 
1877). — W. R. Sp. Mis. 33. And should be on the full stamp. — 12 W. R. 50, See 
15 W. R , F. B , 9. 

Wherr all the parties did not agree to an arbitration, the award is legal against 
those who did. — 6 W. R. 26. See also 14 W. R. 211. And cannot be converted into 
a final decree under Act VIIL of 1859, though it is evidence against any party who 
agreed to the reference. — 15 W. R 427. 

Where the parties agreed to refer a suit to arbitration, but no provision was 
made that a decision by the majority of arbitrators should be binding, and two of 
five arbitrators withdrew, heM that a decision by the majority was invalid. — Gluru- 
pAthappa v» Narasingappa, I. L. R., 7 Mad. 174. 
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Where an Appellate Court directed the first Court to call upon the parties to 
agree to arbitration, and the parties waived the irregularity, ancl conseuted to the 
matter Laung tri(‘(l by arbitrators, held that they could not afterwards, on special 
appeal, object to the piuceedings — 22 W. R. 396. 

The Court has no power under the provisions of the Code of Civil Procedure 
to sanction an order passed by the arbitiatois to whom a matter lias been referred, 
making the payment of their fees a condition precedent to their hearing the refer- 
ence. — n. Roberts (Plaintiff) u. 0. Steel and otheis (Defendants), 8 Cal. Law liep. 
439, 

A MERE agreement to refer to arbitration, if it contain no acknowledgment of 
the plaintiff’s right or possession, doevS not save limitation ; but the time during 
■which the case was before the arbitrators, and the plaintiff was trying in another 
form to enfoice the award, may be deducted from the period of limitation. — W. R, 
Sp. 283 (L. R, 65). 

Under ss. 523 and 525 of the Civil Procedure Code (Act X. of 1877) parties to 
a suit as well as persons not engaged in litigation may agree to refer matters in dis- 
pute belw^een them to private arbitration without the intervention of the Couit, and 
may apply to have the agieemcnt filed ; and the mere fact that a suit is pending 
with respect to the rnatRis in dispute is not of its<‘ll a sufficient reason to induce 
the Oouit to refuse to file the agreement — Ilaiivalabdas Kaliaiidas (Plaintiff) v, 
Utarn Chand, Manek Chand, and others (Defendants), 1. L. R., 4 Bom. 1. 

Where, after a reference of ceitain suits to arbitration, the parties withdrew the 
first submission, and agreed to submit the same suits with otlier matters to arbitration, 
and before the aibitiatois so appointed had arrived at a fin d conclusion, the parties by 
solelihatiuih com promised the whole of the subjects of dispute, and an award was 
diawn up accoidmg to this compromise, a deciee correspon ling with the award was 
at ill St made only in tliOhC suits whioh had been originally referied, and afterwards 
on the apphcition of some of the parties, the effect of a decree was given to the 
remainder of the award, held that this application to give effect to the unenforced 
pmtiou of the uwaul ought to have been dismissed, but that as the parties concerned 
did nut take steps to set the lower Court right in this matter (infer a/id), the High 
Couit could not interfere, and that the effect of the lower Court’s decision was to 
dispose of the awaid altogether, and not to divide it into two parts, of which one 
might form the foundation of a future judgment. — 22 W. R. 129. 


M.S.O.O. 
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Notwithstanding that Chap XXXVIL of Act X. of 1877 (in reference to arbi- 
tration) does not refer specially to suits brought under Act X. of 1859. yet if 
both parties to a suitfor akabiiliyat brought under the latter Act agree to ref er the 
matters in di'^pute between them to ceitain arbitrators named by them, and file a 
joint petition in the Court of the Deputy Collector, stating that they had so agreed, 
and praying that the case may be referred to such arbitrators, neither of them will be 
afterwards at liberty to object to a decree made, embodying the award of the arbi- 
trators, on the ground that the i-eference to arbitration was irregular, and not war- 
ranted by any of the provisions of Act X. of 1877. When a case has been so refer- 
red, the aibitrators are at liberty to determine what appears to them to be a fair and 
equitable late of rent, and notwthstanding the amount so found is less than that 
demanded by the plaintiff in his plaint, the Court out of which the reference issued 
is not at liberty on that ground to dismiss the suit, but is bound to order the defend- 
ant (with the alternative of eviction) to execute a kabuliyatin favour of the pLiintiff 
at the rate determined by the arbitrators to be fair and equitable. — Khemna Gowala 
fj. Budoloo Khan, 1. L. R., 6 Gal. 251. 

507. The arbitrator shall be nominated by 

Nommahon of arbitrator, the parties in such manner as may be agreed 
upon between them. 

If the parties cannot agree with respect to such nomination or if 
When Court to nominate person whom they nominate refuses to 
arbitrator. accept the arbitration, and the parties desire 

tttlie nomination shall be made by the Court, the Court shall nominate 

I If Mtrator. 


f I *■ » 
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WHf.BK l)o(h parties conlil not agreo in nominating an arbitrator, and tbo .Tiifige 
Bominfited one under the sectioDj it must be inferred that he did so at their desire.-*- 
7 W. B. 13. 

Befoeb a Judge refers a case to arbitration, he should ascertain whether the par- 
ties u^iinated are willing to act : and till he has done so, any noinination of an 
arbitrator by him, witliont the approbation or consent of the parties, is illegal. But 
when a case has been referred to arbitration, after the preliminary steps ha\^o^ been 
properly taken, the Judge has the sole power of appointing fresh arbitrators in the 
room of such as refuse to act. — W. R- Sp. 338 (L. R. 113). 

S 522 of the Code of Civil Procedure, 1877, which provides that no appeal 
shall lie from a decree upon an award, except in so far as the decree is in excess 
of, or not in accordance with, the award, assumes that the award has been regularly 
and properly passed by arbitrators duly appointed. Where two of five arbitrators 
nominated by the parties to a suit, and appointed by the Court, had not consented 
before, and, after appointment, declined to act, and the Court appointed t\vo 
arbitiMtors in their place against the consent of one of the parties to the suit, 
held that, under the circumstances, the appointment of the new arbitrators was 
not warranted by tlm provisions of s. 510 of the Code of Civil Procedure, and the 
order of reference to such arbitrators, the award made by them, and the decree 
passed upon the award, were illegal. Held also that the Pligh Court could set 
aside the decree under the powers given by s. 622 of the Code of Civil Pioceduro. 
— Pugardin v. Moidin, I. L. R., 6 Mad. 414. 


508. The Court shall, by order, refer to the arbitrator the matter M,S.C*0* 
in difference which he is required to determine, 

Order of reference. it thinks reasoiiable 

for the delivery of the award, and specify such time in the order. 

When once a matter is referred to arbitration, the Oouit shall not 
deal with it in the same suit, except as hereinafter provided. 


Where a reference to arbitration fixes no time for the arbitrators to make the 
award, the award itself falls to the ground. — 10 W. R. 206. 

Where the reference fixes no time for the award to be made, either party may 
hasten the proceedings by giving notice to the arbitrators that the award must be 
made, and an umpire appointed, within a reasonable time ; but when the time clnpq- 
ing after the notice has been actively employed by the arbitrators, and the delay has 
been owing to necessity which they could not control, the parties cannot recede 
from their submission by reason of the notice. — (P. C ) 10 W. R. 51. 


When reference is to two 509. If the reference be to two or more M. 8. 0.0, 

or more, order to provide for arbitrators, provision shall be made in the 
difference of opinion. order for a differeace of opiuioa among the 

arbitrators, 

(а) by the appointment of an umpire, or 

(б) by declaring that the decision shall be with the majority, if the 
major part of the arbitrators agree, or 

(c) by empowering the arbitrators to appoint an umpire, or 

(d) otherwise, as may be agreed between the parties ; or, if they 
cannot agree, as the Court determines. 

^ If an umpire is appointed, the Court shall fix such titne as it 
thinks reasonable for the delivery of his award in case he is required to 
act. ^ 

wholft!^2^W f arbitrators does not nullify their award as a 

■Whebb parties imt ^ree to be bound by tbo act of the majority, the award 
must be unammous.— 7 W. R. 269, 19 W. B. 47, 22 W. R. 129. ^ “ 

Oiv. 3G 
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#Vh\t a party must do who contests the validity of an award on the ground 
that it was not completed within the time fixed by the Court. — 17 W. E. 31. But 
see 19 W. R. 321. 

When a case is referred to the award of three arbitrators, an award signed by 
two is null and void, and ought not to be read as evidence in the case. — &av. 479. 
See also 14 W. E. 211, 22 W. E. 129. 

An obdlr of reference to arbitration should, as required by this section, provide 
for difference of opinion among the arbitrators and for decision by a majority. — 4 
W. R. 4 See also 10 W. E. 398, 22 W. R. 129. 

The mere absence of a clause in the order of reference to arbitration, providing 
for a difference of opinion between the arbitrators, cannot vitiate the award where 
there is no such difference of opinion. — 17 W R. 30. 

A CASE cannot, in special appeal, be sent back to the arbitrators wnth a provision 
for difference of opinion, where the arbitrators having given in different awards, the 
case was tried anew by the first Court, whose decision has been affirmed by the 
lower Appellate Court. — 14 W. R. 150. 

M.S.O.C. 610. If the arbitrator, or, where there are more arbitrators than 
Doath, incapacity, &o., of one, any of tlie arbitrators, or the unpire, dies, 
4 <,!niirst(»rs nr umpire. or refuses, or ueglects, or becomes incapable to 
act, or leaves British India under circumstances showing that he will 
probably not return at an early date, the Oouit may, in its discretion, 
either appoint a new arbitrator or umpire m the place of the person so 
dying, or refusing, or neglecting, or becoming incapable to act, or leav- 
ing British India, or make an oi'der superseding the arbitration, and in 
such case shall proceed with the suit. 

Where an arbitration failed, and the record came back to the Coni’t, the Court 
was held to have no power to dismiss the suit without giving notice to the parties 
or fixing a date for the hearing of the suit. — 22 W. R. 2i. 

An arbitrator has full powers to retiact uh resignation of office before it .is 
accepted. — 15 W. R. 37. Held by the Privy Council that an arbitratot who first 
tendered and then withdrew his resignation did not formally divest himself of his 
character of arbitrator, and was thereof not functus officio when he signed the 
award --(P. C.) 23 W. R. 429. 

S. 622 of the Code of Civil Procedure, 1877, which provides that no appeal 
shall lie from a decree upon an award, except in so far as the deor*ee is in excess 
of, or not in accordance with, the award, assumes that the award has been regu- 
larly and properly passed by arbitrators duly appointed. Where two of five 
arbitrators nominated by the parties to a suit, and appointed by the Court, had not 
consented before, and, after appointment, declined to act, and the Court appointed 
two arbitrators in their place against the consent of one of the parties to the suit, 
JisM that, under the cii’cumstances, the appointment of the new arbitrators was 
not warranted by the provisions of s. 510 of the Code of Civil Procedure, and the 
order of refer once to such arbitrators, the award made by them, and the decree 
passed upon the award, were illegal. Held also that the High Court could set aside 
the decree under the powei-s given by s. 622 of the Code of Civil Procedure, — 
Pugardxn t?. Moidin, I. 4. E., 6 Mad. 414. 


M.S.0.0. Sll. Where the arbitrators are empowered by the order of refers 
Appomtment of umpire to appoint ao unqpire, a,pd fail to do so, 

by Court. ^ ^ any of the parties may serve the arbitrators 

l^ith a written notice to appoint an umpire, and if, within seven days 
after such notice has been served, or such fujther time the Court 
in tacli case allow, no umpire be appointed, the 'Courts i:|poij tlifi 
ll^tbn of the party who has served such notice as afor^ald, may 
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Thk appointment of an umpire under this section is required, where ilier© 
are two or more arbitrators, to provide for any difference of opinion amongst them ; 
but not where, with the consent of the Court, only one arbitrator has been appoint- 
ed.-25 W. R. 11. 

612. Every arbitrator or umpire appointed under section 509, M.S.C.C. 
Powers of arbitrator or section 510, or section 511, shall have the like 
umpire appointed under powers as if his name had been inserted in the 
sections 509, 510, 511. order of reference, 

513, The Court shall Ksue the same processes to the parties and M.S.0.0^ 

witnes‘=5es whom the arbitrators or umpire de- 
Summoning witnesses. gire or desires to examine, as the Court may 
issue in suits tried before it. 

Persons not attending in accordance with such process, or making 
Punishment for default, any other default, or refusing to give their evi- 
&o. dence, or guilty of any contempt to the arbitra- 

tor or umpire during the investigation of the matters referred, shall be 
subject to the like disadvantages, penalties, and punishments, by order of 
the Court, on the representation of the arbitrator or umpire, as they 
would incur for the like offences in suits tried before the Court. 

514. If, from the want of the necessary evidence or information, H.S.C.C. 
Extension of time for or from any Other cause, the arbitrators cannot 

making award. Complete the award within the period specified 

in the order, the Court may, if it thinks fit, either grant a further time, 
and from time to time enlarge the period for the deiiveiy of the award, 
Supersession of arbitra- or make an Older superseding the arbitration, 
and in buch case shall proceed with the suit. 

Under thi«( section the time for delivery of an award may be extended at the 
discretion of the Court without the consent of the parties. — 2 W. R. 297. 

Applications for the extension of the period for the submission of an award 
and order'^ thereon should be m ide in writing and recoided When a party has been 
prejudiced by having the time allowed for taking objections to an award curtailed by 
the t^ourt, no appeal lies, hut a review should be giantcd by the Cmr’t of fi''sfc in- 
stance. — Monji Premji Set (Plaintiff), Appellant, y. Maliyakel Koyassan Koya Efaji 
(Defendant), Respondent, 1. L. R , 3 Mad. 59. 

When umpire may arbi- 515. When an umpire iias been appointed, 

trafce in lieu of arbitrators, he may enter on the reference in the place of 
the arbitrators, 

(a) if they have allowed the appointed time to expire without 
making an award, or 

^ (b) when they have delivered to the Court or to the umpire a 
notice in writing, stating that they cannot agree. 

As IN the case of an arbitrator so in the case of an umpire a Court has power to 
extend the period within which the award is to be submitted. Wheie the parties 
prayed the Court to appoint two arbitrators and an umpire and to refer the case to 
them for decision, and undertook to abide by such decision as might bo passed by 
them nnanimooaly or by the majority of them, JeeM that an award by the umpire 
alone, the arbitrators being unable to decide, was valid. Held also that the plaint- 
iff having appeared before the umpire, and taken no objection to the procedure of 
the umpire from March to August, was estopped from raising the objection, that an 
award of the umpire alone was invalid. The Court can extend the time allowid to 
tinder s. 509 of the Code. — Kupii Han fSpcond Defendant), Petitioner, 

V, Venkatar^mayyar (Plaintiff), Respondent, I L R., 4 Mad. 311. 
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JLS.O.C. 516. When an. award in a suit has been made, the persons who 

A^id to be signed and made it shall sigu it, and cause it to be filed ia i 

filed. Court, together with any depositions and docu- 

inents which have been taken and proved before them ; and notice of 
the filing shall be given to the paities. 

An arbitration-award must be one single instrument complete in itself.— 12 
W. B. 397. 

Civil Court’s judgment cannot affect the rights of parties as declared in an ^ 

award. — 2 W. R. 297. 

An arbitration-award is not binding on an intervenor as a decree in a suit dis- 
posed of by a regular suit. — 17 W. R. 233. I 

A Civil Court acts illegally in deciding a case on its merits after an arbitration- 
award.— 5 W. R. 130. See also 10 W. R. 398. 

Aisf APPEAL lies when an arbitration-award is questioned on the ground of there 
having been no valid submission to arbitration, — 19 W. R. 47. 

An arbitration-award is not legal if not signed by the arbitrators sitting together 
at one place and at the same time. — 11 W. R 433 ; 12 W. R. 397. 

A Munsif has no jurisdiction to entertain an application and pass an order on 
the enforcement of an arbitration-award relating to the determination of rent. — 15 
W, R. 556. 

In a suit pending before arbitrator’s, an appellant who is made a co-plaintiff on 
application, and makes no objection to the arbitration, is bound by the award — 5 
W. R. 130. 

An arbitration-award cannot change the nature of the claim, and convert into a 
simple debt cognizable by a Civil Court a claim for moneys collected by defendant 
as tehsildar. — 5 W. R. 13. 

A Court cannot reserve permission to a plaintiff to bring* a fresh suit for the 
matter of an arbitration- award, except under s 97, Act VIIL, 1859 (corresponding 
with ss. 373, 514, Act XIV., 1882).— 2 W. E. 297. 

Arbitrators should give separate awards in a case referred to them by the 
Judge, and on other matters referred to them by the parties, instead of bringing 
them all up and giving a general award. — 3 W. R., Mis., 27. 

An arbitrator should not allow documents entrusted to him by the Court to be 
removed from the nutJiee^ but the award should, under this section, be accompanied 
by all the proceedings, depositions, and exhibits in the suit. — 12 W. R. 397. 

Where an arbitrator imported into his proceedings a previous inquiry alleged to 
have been made by him, and relied upon admissions made in the former proceedirms, 
his award was held to be bad, and the decision based thereon set aside, — 24 W. R. 81, 

The act of an arbitrator, in handing in an award to the proper officer of the 
Court, for the purpose of the award being filed, cannot be considered as an ‘ appli- 
cation’ within the meaning of the Limitation Act. — Robarts v, Harrison, T, L. R., 

7 CaL 333. 

A Court may look into the whole of an arbitration-record, and set aside the 
award on reasonable presumption of misconduct {i.e.j because it was in opposition to 
the testimony of witnesses whom the aibitrators accepted and believed). — 12 W, 

B. 93. See 22 W. R. 447. 


Both parties having agreed to the appointment of arbitrators to determine their 
rights in dispute according to the terms of a will, and it being contended by the ap- 
pellant that it was miscarriage on the part of the arbitrators to make their award, 
without having had the whole of the will before them, their lordships came to the 
Ci^nolusion that, as the appellant, having a clear knowledge of the circumstances on 
which he might found an objection to the arbitrators proceeding to make their award, 
to the athitration going on, and allowed the arbitrators to deal with the 
them, taking his chance of the deciiion being moi-eor less 
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favourable to himself, it was too lato for him, after the award had been made, and 
on the application to file the award, to insist on this objection to the filing of the 
award.-(P. C.) 26 W. R.'IO. 

517. Upon any reference by an order of the Court, the arbitrators M.S.O.O# 
Arbitrators or umpire ot umpire may. with the consent of the Court, 
may state special case. State the award as to the whole or any part 
thereof in the form of a special case for the opinion of the Court ; and 
the Court shall deliver its opinion thereon ; and such opinion shall be 
added to, and form part of, the award. 


Court may, on applioa- 
tioii, modify or correct 
award in certain oases. 


518. The Court may, by order, modify or M.S.0.0, 
correct an award, 


(a) where it appears that a part of the award is upon a matter not 
referred to arbitration, provided such part can be separated from the 
other part, and does not affect the decision on the matter referred, or 

(b) where the award is imperfect in form, or contains any obvioiis 
error which can be amended without afiPecting such decision. 

519. The Court may also make such order as it thinks fit respect- M.S.0.0. 
Order as to costs of arbi. iug the costs of the arbitration, if any ques- 

tration. tion arise respecting such costs, and the award 

contain no sufficient provision concerning them. 

520. The Court may remit the award or any matter referred to M.S.0.0, 
When award or matter aibitration to the recousideiation of the same 

referred to arbitration may arbitrators or umpire, upon such terms as it 
foe remitted. thinks fit, 

(a) where the award has left undetermined any of the matters 
referred to arbitration, or where it determines any matter not referred 
to arbitration ; 

(&) where the award is so indefinite as to be incapable of execu- 
tion ; 

(c) where an objection to the legality of the award is appaieut 
upon the face of it. 


This section does not aatliorize a Court to remit a case to the arbitrators except 
as to matters in difference between the parties. — 14 W. R 469. 

^ A Court was held to have done right in refusing to permit the filinn: of an 
arbitration-award which was not complete in itself, and which, as a uhole, the par- 
ties had not agreed to. — 21 W. R. 182. 


An award of arbitrators on a matter not in difference between the parties, nor 
referred to them, is null and void for want of jniisdiction, notwithstanding that it 
1ms been confirmed by a judgment of Court passed in accordance theiewith. — 15 
W. R. 172. 

S. 323, Act VIIL, 1859 (corresponding with s. 520, Act XIV., 1882), anthonV.es 
a Court to I'emand a case to arbitrators for reconsideration wlien there are mihtukes 
which it cannot amend ; and if the arbitrators refuse to rcconsitler, their award 
becomes null and void without proof of corruption or misconduct.™? W R 

Where matters in dispute are referred to arbitration, and it is fonml that one 
question at issue is omitted from the reference, and that the award contains no 
decision thereon, the party interested should bring the omission to the notice of tlie 
Court ; if he fails to do so, the Court may pass any order or come to any decision 
on that point.— 14 W. B. 247. 

Where, in a suit for the filing of an award made on a private reference to arbi- 
tration, the Court of first insfimee, holding that there was no reason to remit such 
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awardi to the reconaideration of the arbitrator under the provisions of Act X. of 
1877j a. 520, or to set it aside under s. 521, did not proceed to give jndoment accord- 
ing to such award followed by a decree, but merely directed that such award should 
be filed, held that its order was not appealable as a decree or as an order. — 
Ramadin v, Mahesh, L L. R., 2 All 471. 

An awaed was remitted under s. 520 of ActX of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon proceeded with the suit, and gave the 
plaintiffs a decree. The defendants appealed from such decree on the ground, 
amongst others, that the award had been improperly remitted under s. 520. Held 
that the question whether the award had been propeily remitted under s. 520 or not 
could be entertained in such appeal. The worshippers at a public mosque can main- 
tain a suit to restrain the superintendents of such mosque from using it or its 
appurtenant rooms for purposes other than those for which they were intended to 
be used, and from doing acts which are likel3’’ to obstruct worshippers in entering 
or leaving such mosque. — Abdul Rahman and others (Defendants) v. Yar Muham- 
mad and others (Plaintiffs), I. L. E , 3 Alh 636, 

The plaintiff in a suit, which had been referred to arbitration, offered before 
the arbitrator to be bound by the evidence of the defendant given on a certain oath. 
With the arbitrator’s consent the defendant accepted such offer, and gave evidence 
on such oath. The arbitrator made an award in accordance with the evidence so 
given. IMie plaintiff objected to the award, not on any of the grounds mentioned 
in ss. 520 and 621 of the Civil Procedure Code, but on the ground that the procedure 
of the arbitiator had been illegal. The Court disallowed this objection, and gave a 
judgment and decree in accordance with the award. Held by Straight, J., that such 
decree, being in accordance with the award, was not appealable. Held by Stuart, O.J., 
that the awaid not being open to objection on any of the grounds mentioned in ss. 
520 and 521 of the Civil Procedure Code, and the decree being in accordance with 
the awird, the deciee was not appealable. Beld by Oldfiield, J., that the procedure 
adopted by the arbitrator being illegal, not being wan anted by the Oaths Act, and 
there being in reality no award within the meaning of the Civil Procedure Code, 
the decree therefoie was appealable. Per Stuart, C.J., that the procedure of the 
aibitrator did not require to be warranted by the Oaths Act, as he was entitled by 
virtue of his office to px’oceed as he did. — Bhagirath v. Ram Ghulam, I. L. R., 4 
All. 283. 




The planitiff in this suit sued the defendants to recover certain moneys pre- 
sented to him on his marriage, which he alleged the defendants had received and 
appropriated to their own use. The defendants denied that they had received such 
moneys, but admitted that such moneys had been credited by the plaintiff’s father 
to the firm in which they, the plaintiff, and the plaintiff’s father were jointly inter- 
ested against a larger amount of moneys belonging to the firm which had been 
expended on the plaintiff’s marriage. The parties agreed to refer the matter in 
dispute between them to arbitration, and to abide by the decision of the arbitrator. 
The arbitrator decided that the plaintiff could not recover the moneys he sued for, 
and which had been credited to the firm of which he was a partner, as a larger sum 
had been expended on his marriage out of the funds of the firm. The plaintiff 
obtained the opinions of certain pandits to the effect that, under Hindu law, gifts on 
marriage are regarded as separate acquisitions, and prayed that tlie Munsif would 
remit the award with these opinions to the arbitrator. The Munsif remitted the 
award with the opinions, requesting the arbitrator to consider them, and to return 
his opinion in writing within a certain period. The arbitrator having refused to act 
further, the Munsif proceeded to determine the suit, and gave the plaintiff a decree 
on the ground that, in a joint Hindu family, presents received on marriage do not 
fall into the common fund. Held (Pearson, J., dissenting) that there being no ille- 
gality apparent on the face of the award, the Munsif was not justified in remitting 
the award or in setting the award aside and proceeding to determine the suit himself, 
but that he sould have passed judgment in accordance with the award.*— Nanak 
Gband and others (Defendants) u. Ram Narayan (Plaintiff), L L, R., 2 AIL 181. 

The sharers of a joint undivided estate agreed in writing that such estate shouldi 
‘ aoggufats tbaruol suttl# by* arbitration, and narped onb of such 

riM h#%bouU settle all the accoiih^t, thb 
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surplus at each sharer’s credit, and prepare lota, after partition of the lands and 

houses comprehended in «nch estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharers applied, under s. 523 
of Act X. of 1877, to have such agreement filed in Court. The other sliarors not 
objecting to this course, such agreement was filed accordingly, and the ease was 
referred to such arbitrator. The arbitrator made an award, whereby he partitioned 
such estate into lots, assigning some only of such lots by name, and wherein he 
stated that he had not been able to settle the accounts owing to the default of the 
parties, and that, considering that the partition should take effect without any delay, 
he did not ask for further time. He further stated that “ all the parties state that 
tliey will adjust the accounts after renewing the agreement,” and he requested that 
the iinassigned lots might be drawn in Court. The Court made an order confirming 
the award, and, being objected that the settlement of the accounts should not bo 
postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a j^-ear’s time for that purpose, and, some of 
the parties not being willing to draw the unassigned lots, directed the distribution of 
such lots “ in reference to the age and number” of the sharers. BeM that such 
order was a “ decree” within the meaning of ss. 2 and 522 of Act X. of 1877 ; th it 
the arbitrator should himself have drawn such lots, or he should have made the 
parties draw them ; but, inasmuch as it would not have strained the agreement to 
have such lots drawn in Court, and no objection had been taken to the arbitrator not 
having himself drawn them, it was not incumbent on the Court to have remitte<l tho 
award in order that the arbitrator might have drawn them : that the Court, however, 
should not have distributed such lots in the manner it had done, but should have 
drawn a lot for each person, and in acting as it had done it had acted contrary to the 
award, and for that reason its decree could not be maintained : and that, in confirm- 
ing the award before the accounts had been settled and an award made in respect 
thereof, the Court had acted erroneously, inasmuch as the award had left undeter- 
mined a very important matter, the settlement of the accounts, and the Court 
should, under s. 620 of ActX. of 1877, have remitted the award for the reconsidera- 
tion of the aibitrator, and, as it had power to remit it upon such terms as it thought 
fit, the Court could have allowed one year, if necessaiy, for the settlement of the 
accounts ; and on this account, and also because the Court had made an onler post- 
poning the settlement of the accounts, and thereby made an order contrary to and in 
excess of the award, its decree must be reversed. — Sadik Ali Khan (Piaintiif) v, 

Imdad Ali Khan and others (Defendants), I. L. R., 3 All. 286. 

521. An award remitted under section 520 becomes void on the M.S.0.0. 

Grounds for setting aside refusal of the arbitrators or umpire to recon- 
sider it. But no award shall be set aside ex- 
cept on one of the following grounds (namely) — 

(а) corruption or misconduct of the arbitrator or umpire ; 

(б) either party having been guilty of fraudulent concealment of 
any matter which he ought to have disclosed, or of wilfully misleading 
or deceiving the arbitrator or umpire ; 

(g) the award having been made after the issue of an order by the 
Court superseding the arbitration and restoring the suit; 

and no award shall be valid unless made within the period allow^ed 
by the Court. 


The neglect of some of the arbitrators is misconduct within tlie meaning of this 
section.— 8 W. B. I7l. See also 22 W. R. 418. 

An AWARD of arbitration can only be set aside for corruption or partiality, but 
not on the ground of inconsistency.— W. R, Sp. 153. 

An" arbitration-award as to division of property left to minor sons, though 
guardian, was set aside so far as regarded those sons on proof 
that the partition was injurious to them.— 1 W. R. 280. 

ai'bitration-award is set aside, and the matter is tried as a suit, the arbitnitor 
annot be examined as a vitness as to the grounds of his decision, but onlv to 
prove any admission which may have been made before him.— 17 W. R. 616 
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Nothi’^G whicli pas'^cs between the parties to a snit in any attempt at arbitration 
or coinproniise shoulci be allowed to eftect the slightest prejudice to the merits of 
their case as it evctituully comes to be tried before the Court. — 20 W. R. 172. 

The refusal of aibitrators to amend a clearly bad award is misconduct on their 
purl, within the meaning of this section, justifying its being set aside.— W. R. 168. 
See also U W. R. 140 : 15 W. R., F. B , 9 ; (P. C.) 23 W. E. 429 ; 24 W. R. 188. ' 

An award of arbitration will not be invalidated by reason of one of the persons 
interested having become a lunatic after the pioceedings before the arbitrator were 
subbtantially concluded, and before the final publication of the award.— 7 W. R. 5. 

An award is not reversible except under this section. An arbitrator is not 
bound by technical rules of Court. He is appointed to give an equitable award, 
and can decide a case upon a document whether stamped or unstamped.— 1 W. R. 12. 


A J 0 DGMENT passed within the time allowed by s. 324, Act VITL, 1859 (corre- 
spondmo uitli s 521, Act XIV., 1882), viz , 10 <iays after the submission ot the award 
to the Court, is not a final judgment under s. 325 (corresponding with s. 522).— 
12 W. R. 93. See also 20 W. R. 311- 

An order under s. 251 of the Civil Procedure Code, setting aside an award, mad© 
on a referem'O to arbitiation in the comse of a suit, under chapter xxxyii. of tli© 
Code, on the ground of the arhitiator’s misconduct, is not subject to revision by the 
High Court in the exercise of the powers conferred on it by s. 622 of the Code. — 
Chattur Singh v. Lekhiaj Singh, I. L R., 5 All 293. 

An order of a Civil Court setting aside an arbitration-award, being an interlo- 
cutoiy order, is not open to an appeal immediately ; but wlien the Court sets aside 
the award on the ground of misconduct on the part of the arbitrator, and after hear- 
ing' the case on its merits, makes its Jcciee in favour of the plaintitf, it is com- 
petmit to the defendant to appeal against that decree. — 14 W. R. 327. See also 22 
W. It 4-20. 

An award was remitted under s. 520 of Act X. of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon pioceeded with the suit, and gave the 
plaintiffs a decree. The defendants appealed from such decree on the ground, 
amongHi others, tliat the awaid had been improperly remitted under s. 520 Beld 
that the question whether the award had been properly remitted under s. 520 or not 
could be entertained in such appeal. The worshippers at a public mosque can main- 
tain c'l suit to resiram the superintendents of such mosque from using it or its appur- 
tenant looms for purposes other than those for which they were intended to be used, 
and fiom doing acts which are likely to obstruct worshippers in entering or leaving 
such mos(}ue.— Abdul Rahman ami others (Defendants) v. Yar Muhammad ana 
others (Plaintiff’s) I. L. R., 3 All. 636. 


A CASE was referred by consent to arbitration, and, after having been recalled 
into Court, was again I’eferred. An award was made by the arbitrator, and filed in 
GoOrt. The defendants then objected, on the ground that they had no notice after 
the second reference, and that they were not heaid, and that the arbitrator had other- 
wise misconducted himself. These objections were disallowed by the Subordinate 
Judge, who gave a decree in the terms of the award. This decree was upheld by 
the Jmlge on appeal, who, however, found that the arbitrator had been guilty of 
misconduct Held that, if the decree of the first Court was not final under s. 325, 
Act VIII. of 1859, all that the lower Appellate Court could do was to remand the 


iiao.o. 


case to he dealt with on its merits ; but inasmuch as there had been an award and a 
decree thereon, which was final within the terms of that section, the lower Appellate 
Court Imd no jurisdiction to hear the appeal, or to express any opinion on what had 
passed in the first Court. — Wazir Maliton and another (Defendants) v, Lulit Singh 
and another (Plaintiffs,) I. L. R., 7 Gal. 166. 

. ' S22. If the Court sees no cause to remit tlie award or any of the 

Judgment to be accord- matters referred to aibitration for reconsidera- 
ing to award., tion in manner aforesaid, and if no application 

hm been made to e# asidie the award, or if the Court has refused such 
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tlie Court shall, after the time for ranking such application has 
exoired, proceed to give judgment according to the award, 

^ or, if the award has been submitted to it in the form of a special 
case, according to its own opinion on such case. 

Upon the judgment so given a decree shall follow, and shall ba 
enforced in manner provided in this Code for 

Decree to follow. execution of decrees. No appeal shall lie 

from such decree except in so far as the decree is in excess of, or not in 
accordance with, the award. 

A plaintiff’s allesrdiion in a former suit having been overruled in arbitration, 
he is not estopped from bringing a fresh suit on the finding of the arbitrators. — 6 
W. H. 68. 

As long as the order of a Mnnsif quashing an arbitration-award suhsiata in full 
form the award cannot be said to exist as a binding award between the parties. — 

21 W. R. 261. 

Tn appeaitno to set aside an award as not binding upon the appellant, he is not 
bound to appeal against every interlocutory order. — (P. C.) 5 W. R. 21 (P. 0. 
B. 616). 

A DECEFE was held to be in accordance with the award, and therefore final under 
this section, although it did not embody a suggestion of two out of the three arbitra- 
tors, which suggestion the first Court dealt with as mere surplusage. — 20 W. R. 266. 

A JTTDOMENT of a Court, given in accordance with an award of arbitration, is 
final under s. 325, Act VIII , 1859 (corresponding with ss 522. 688, .4et XIV., 1882), 
ewn if there has been corruption and misconduct on the part of the arbitrators. — « 
7 W. R. 205; 8 W R. 171. 

A JUDG-MFNT given on an arbitration is final under this section when it is accord^ 
fng to the award, but not otherwise ; an appeal will lie on the ground that it is con- 
trary to the awaid— B W. R. 168. See also 11 W. R. 140; 15 W. R., F. B., 9; 
(P. 0.) 2S W. R. 419, 24 W. R. 188. 

Althougih no appeal will lie under this section against a jndsrment passed 
according to the award as prescribed in s. 327 (corresponding with a. 525), an apnea! 
will lie, under s. 11, Act XXIII. of 1861, against an order made in execution-pro- 
ceedings taken upon that judgment. — 13 W. R. 62. 

The addition, in a judgment according to an award, of a trifling direction upon 
a matter not refeired to the arbitrators, which was quite separable from tlie other 
parts of the award, and did not affect the decision on the matter referred, was held 
not to affect the finality of the judgment. — 17 W. R. 352. 

Where a suit has been referred to arbitration by an order of Court, and the 
Court afterwards gives judgment according to the award made noon such reference, 
such judgment is final, and no appeal lies therefrom — t Kav. 366 (Marshall 163), 
14 w: R. 33, 17 W. R. 30., (P. 0.) 23 W. R. 429. See 15 W. R., F. B., 9. 

Where the order of the Court which made the reference to arbitration declining 
to pass judgment according to the award is reversed in appeal, the lower Appellate 
Couit’s order is open to special appeal, the above section applying only to the Court 
by which a case is referred to arbitration. — 12 W, B, 93. See *22 W. E. 447, 

The power to file an award includes the power to inquire if there was a sub- 
mission to ai’bitration, and this question is concluded hv the decree, whi(*h in final 
under ss. 526 and 522 of the Code of Civil Procedure. — Micharaya Giiruvu (Plaintiffs 
Appellant, u. Sadasiva Parama Giiruvu (Defendant), Respondent, I. L. R., 4 Mad, 
319 

The term ** Judicial proceeding,'’ as used in Act X of 1877, s. 2, must be nndeiv 
stood to mean a judicial proceeding of the same nature as a suit or such proceedings 
^ are referred to in ss. 333, 522, 526, and 531. The definition given in Art X. of 
1^72 is not applicable,-— Dalpatbhai Bhigubhai v, Amarsang Khemi Bhai, I. L. R., 
2 Bom, 553t 
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S. 326, Act VIIL, 1859 (corresponding with ss. 522, 588, Act XTV., 1882), is 
not applicable to private awards, and ought to be enforced under s. 327 (correspond- 
in<' with ss. 525, 526, Act XIV,, 1882) ; and an appeal will lie from the order of a 
Court directing its enforcement, — 3 W. R, 154, See 14 W. R. 255 ; 15 W. R , F. B,, 
9 ; 21 W. R. 182. 

Submission to arbitration is revocable before award made* — 7 W. R. 269. JXot 
arbitrarily, but for good cause ; the fact of one of the parties to the agreement 
revoking bis submission is not a sufficient cause within the meaning of s 326, Act 
VI ri , 1859 (corresponding with ss* 523, 624, Act XIV., 1882). — (P. 0.) 10 W. R. 61; 
1*6 W R , 3Bl ; 21 W. R, 395 ; 22 W. R. 622. 

Hrlb that an appeal lies from a decree passed in accordance with an award 
when such decree is impugned on the ground that there is no award in law or in 
fact, upon which judgment and decree could follow under s. 522, Civil Procedure 
Code. Joymimgul Singh MohunRam (3 Suth. P. 0. C. 145 ; S. C., 23 W- B. 429), 
and Bhagirath w. Rarn Grhulam (I. L. R., 4 All. 283) observed on. — Lachman Das v. 
Brijpal, 1. L. R., 6 Ail. 174. 

A CASE was referred to the arbitration of five persons, with a proviso that, in 
the event of any two of the arbitrators being absent, the arbitration should be con- 
tinued by the other three. Two of the arbitrators named were the pleaders on either 
side, and these two, with the consent of the parties, ceased to act as aibitrators, but 
argued the matter before the other arbitrators. Held that the award made by the 
other three arbitrators named was a valid award.-— Debendra Nath Shaw -y. Aubhoy 
Churn Bagchi, I. L R., 9 Cal. 905. 

S. 522 of the Code of Civil Procedure, 1877, which provides that no appeal 
shall lie from a decree upon an award, except in so far as the decree is in excess of, 
or not in accordance with, the award, assumes that the award has been regularly 
and properly passed by arbitrators dulv appointed. Where two of five arbitiatots 
noiniaated by the parties to a suit, and appointed by the Court, had not consented 
before, and, after appointment, declined to act, and the Coui't appointed two aibi- 
trators in tbeir place against the consent of one of the parties to the suit, hM 
that, ‘under the circumstances, the appointment of the new arbitrators was not 
warranted by the provisions of s. 510 of the Code of Civil Procedure, and the order 
of reference to such arbitrators, the award made by them, and the decree passed 
upon the award, were illegal. Held also that the High Court could set aside the 
decree under the powers given by s. 622 of the Code of Civil Procedure. — -Pugardin 
II. Moidin, I. L. R., 6 Mad. 414. 


The sharers of a joint undivided estate agreed in writing that such estate should 
be partitioned and the accounts thereof settled by arbitration, and named one of such 
sharers as arbitrator, and agreed that he should settle all the accounts, show the 
surplus at each sharer’s credit, and prepare lots, after partition of the lands and 
houses comprehended in such estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharers applied, under s. 523 
of Act X. of 1877, to have such agreement filed in Court, The other sharers not 
objecting to this course, such agreement was filed accordingly, and the case was 
referred to such arbitrator The arbitrator made an award, whereby he paititioned 
such estate into lots, assigning some only of such lots by name, and wherein he 
stated that he had not been able to settle the accounts owing to the default of the 


parties, and that, considering that the partition should take effect without any delay, 
he did not ask for further time. He further stated that “ all the parties state that 
they will adjust the accounts after renewing the agreement,” and he requested that 
the unassigned lots might be drawn in Court. The Court made an order confirm- 
ittg the award, and, it being objected that the settlement of the accounts should not 
be postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a year’s time far that purpose, and, some of 
the parties not b^ing willing to draw the unassigned lots, directed the distribution of 
Sl^uh lots in reference to the age and nurnber” of the sha^rers. Held that such 


OTeff a decree^” within the meaning of ss. 2 &d 522 o^f Act X. of* 1877 : that 
^ ibqujd hinaself have drawn such lota, or he slioUld hfive ma^de the 

‘to j InaTOUoh as it would not h^ve straihed the Agreement to 

tfgwlole dtawn in doturtj and no objectilin had been taken to the arbitrator ndt 
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havino' himself drawn them, it was not incumbent on the Court to have remitted the 

awarcf in order that the arbitrator might have drawn them : that the Court, however, 
should not have distributed such lots in the manner it had done, but should have 
drawn a lot for each person, and in acting as it had done it had acted contrary to the 
award and for that reason its decree could not be maintained : and that, in confirm- 
ing the award before the accounts had been settled and an award made in respect 
thereof, the Court had acted erroneously^-, inasmuch as the award had loft undeter- 
mined a very important matter, visi , the settlement of the accounts, and the Court 
should, under s. 620 of Act X of 1877, have remitted the award for the reconsidera- 
tion of the arbitiatoi, and, as it had power to remit it upon such terms as it thought 
fit the Court could have allowed one year, if necessary, for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post- 
poning the settlement of the accounth, and thereby made an order contrary to and 
in excess of the award, its decree must be reversed. — Sadik Ali Khan (Plaintiff) tf. 
Imdad Ali Khan and others (Defendant), I. L. R., S AIL 286. 

523. Whea any peisons agree in writing that any difference be- 
Agreement to refer to tween them shall be referred to the arbitration 
arbitration may be filed in of any person named in the agreement or to be 
Court. appointed by any Oouit having jurisdiction in 

the matter to which the agreement relates, the parties thereto, or any of 
them, may apply that the agreement be filed in Court. 

The application shall be in writing, and shall be numbered and 
Application to be num- registered as a suit between one or more of the 
hered and registered. parties interested or claiming to be interented 

as plaintiff or plaintiffs, and the others or other of them as defendants 
or defendant, if the application have been presented by all the parties, 
or, if otherwise, between the applicant as plaintiff and the other parties 
as defendants. 

On such application being made, the Court shall direct notice 
Notice to show cause thereof to be given to all the parties to the 
against filing. agreement other than the applicants, requiring 

such parties to show cause, within the time specified in the notice, why 
the agreement should not be filed. 

If no sufficient cause be shown, the Court may cause the agree- 
ment to be filed, and shall make an order of reference thereon, and 
may also nominate the arbitrator, when he is not named therein, and 
the parties cannot agree as to the nomination. 

In an agreement to submit to arbitration, which was filed in Court under the 
provisions of s. 623 of the Code of Civil Proce<luie, it w\is stipulated that the 
decision of the aibitiator should be accepted as final, and that no appeal therefioin 
should be made^ by either party, f/eid that this stipulation did not prevent the Court 
from setting aside the awaid on the giound of misconduct on the part of the arbi- 
trator.-— Ranga V. Sithay a, 1. L R , 6 Mad. 368. 

Held by the Full ^ench (Oldfield, J., dissenting). — That an order refusing to 
file in Court an agreement to refer to arbitration is not appealable. Per Oldfield, J.-— 
That such an order is appealable, and the court -foe payable on the memorandum of 
appeal is an ad-valorem fee computed on the value of the suhject-m xtter in dispute 
in the appeal, Janki Tewari Gayan Tewari (T. L. R., 3 All. 427) distinguisheti by 
Stuart, 0-J., and followed by Oldfield, J.^ — Daya Hand u. Bakhtawar Singh, I, L. R., 
6 All. 333, 

Undeb Act X. of 1877, ss. 623 and 526, parties to a suit, as well as persons not 
engaged in litigation, may agree to refer matters in dispute between them to private 
arbitration without the inteivention of the Court, and may apply to have tlie agree- 
tuent filed ; and the mere fact that the suit is pending with respect to the matters 
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In dispute is not of itself a sufScient reason to induce the Court to refuse to file 
the agreement — Harivalabd^s Kalliandas v. Utamchand M^neckchand, L L. R., 4? 
Bom. 1, See also I. L. R., 6 Gal. 251. 

The sharers of a joint undivided estate agreed in writing that such estate should 
be partitioned and the accounts thereot settled by arbitration, and named one of such 
sharers as arbitrator, and agreed that he should settle all the accounts, show the 
surplus at each sharer’s credit, and prepare lots, after partition of the lands and 
houses comprehended in such estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharers applied, under s. 523 
of Act X, of 1877, to have such agreement filed in Court. The other sharers not 
objecting to this course, such agreement was filed accordingly, and the case was 
referred to such arbitrator. The arbitrator made an award, whereby he partitioned 
such estate into lots, assigning some only of such lots by name, and wherein he 
stated that he had not been able to settle the accounts owing to the default of the 
parties, and that, considering that the partition should tike effect without any delay, 
r he did not ask for further time. He further stated that all the parties state that 

they will adjust the accounts after renewing the agreement,” and ho requested that 
the unassigned lots might be drawn in Court. The Court made an order confirming 
the award, and, it being objected that the settlement of the accounts should not be 
postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a year’s time for that purpose, and, some of 
the parties not being willing to draw the nna«?‘^igned lots, directed the distribution of 
such lots “ in reference to the age and number ” of the sharers. Held that such 
order was a decree ” within the meaning of ss. 2 and 522 of Act X. of 1877 : that 
the arbitiator should himself have drawn such lots, or he should have made the 
parties draw them ; but, inasmuch as it would not have strained the agreement to 
have such lots drawn in Court, and no objection had been taken to the arbitrator not 
having himself drawn them, it was not incumbent on the Court to have remitted the 
award in order that the aibitrator might have drawn thorn : that the Court, however, 
should not have distributed such lots in the mariner it had done, but should have 
drawn a lot for each person, and in acting as it had done it had actetl contrary to tlie 
award, and for that reason its decree could not be maintained : and that, in confirm- 
ing the award before the accounts had been settled and an award made in lespect 
thereof, the Court had acted erroneously, inasmuch as the award had left undeter- 
mined a very important matter, viz , the settlement of the accounts, and the Court 
should, under s. 620 of Act X. of 1877, have remitted the award for the reconsidera- 
tion of the arbitrator, and, as it had power to remit it upon such terms as it thought 
fit, the Court could have allowed one year, if necessaiy, for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post-'* 
poning the settlement of the accounts, and thereby made an order contrary to and in 
excess of the award, its decree must be reversed. — Sadik Ali Khan (Plaintiff) v. 
Imdad Ali Khan and others (Defendants), I. L. R., 3 All. 286. 

524. The foregoing provisions of this chapter, so far as they are 
Provisions of chapter consistent with any agreement so filed, shall be 
applicable to proceedings applicable to all proceedings under an order of 
under orderDf reference. reference made by the Court under section 523, 
and to the award of arbitration and to the enforcement of the decree 
founded thereupon. 

Where the partner of a firm in their partnership-deed agreed to refer their dis- 
putes to arbitration, and the reference made in pursuance of this agreement gave the 
arbitrators a power to make partition, but omitted a power to sell, held^ on the 
award being made a rule of Court, that the Court had no power, under s. 326, Act 
YIIL of 1859, to order the sale of certain property of which the arbitrators were 
unable to make partition, and the sale of which they recommended on that ground.—- 
Chain niraoney Dossee and another (Plaintiffs) v. Histarinee Dossee (Defendant), 
I. L. R., 3 Cal. 357, 

The sharers of a joint undivided estate agreed in writing that sue^etata should 
be partitioned and the accounts thereof settled by arbitration, and namM one of such 
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^liarers as arbitrator, and ag^reed that he should settle all the accounts, show the 
Burplus at each sharer’s credit, and prepare lots, after partition of the lands and 
houses comprehended in such estate, and have them drawn within one year from the 
completion of the partition. Subsequently one of such sharers applied, under s, 523 
of Act X. of 1877, to have such agreement filed in Court. The other sharers not 
objectini^ to this course, such aa:reement was filed accordingly, and the case^ was 
referred to such arbitrator. The arbitritor made an award, whereby be partitioned 
such estate into lots, assigning some only of such lots by name, and wherein h© 
stated that he bad not been able to settle the accounts owing to the default of the 
parties, and that, considering that the partition should take effect without any del ly, 
he did not ask for further time. He further stated that ‘‘ all the parties state that 
they will adjust the accounts after renewing the agreement,” and he requested that 
the unassigned lots might be drawn in Court. The Court made an order confirming 
the award, and, it being objected that the settlement of the accounts should not bo 
postponed, but that they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a year’s time for that purpose, and, some of 
the parties not being willing to draw the unassigned lots, directed the distribution of 
such lots “in reference to the age and number ” of the sharers. that such 

order was a “ decree ” within the meaning of ss. 2 and 522 of Act X of 1877 : that 
the arbitrator should himself have drawn such lots, or he should have made the 
parties draw them : but, inasmuch as it would not have strained the agreement to 
have such lots diawn in Court, and no objection had been taken to the arbitrator not 
having himself drawn them, it was not incumbent on the Court to have remitted the 
award in order that the arbitrator might have drawn them : that the Court, however, 
should not have distributed such lots in the manner it bad done, but should have 
drawn a lot for each person, and in acting as it had done it had acted contiary to the 
award, and for that reason its decree could not be maintained : and tiiat, iti confirtii- 
iuo’ the award before the accounts had been settled and an award made in respect 
thereof, the Court had acted erroneously, inasmuch as the award had left undeter- 
mined a very important matter, , the settlement of the accounts, and the Court 
should, under s. 520 of Act X. of 1877, have remitted the award for the reconsidera- 
tion of the arbitrator, and, as it had power to remit it upon such terras as it thought 
fit, the Court could have allowed one year, if necessary, for the settlement of the 
accounts ; and on this account, and also because the Court had made an order post- 
poning the settlements of the accounts, and thereby made an order contrary to and in 
excess of the award, its decree must be reversed.— S id ik Ali Khan (Plaintiff) v, 
Imdad Ali Khan and others (Defendants), I. L. R., 3 All. 286. 


525. When any matter has been referred to arbitration without M.S. 0.0. 
Piling award in matter the intervention of a Oonrt of Justice, atid an 
referred to arbitration with- award lias been made thereon, 3-uy person in- 
cut intervention of Court, terested in the award may apply to the Court 
of the lowest grade having jurisdiction over the matter to which the 
award relates that the award be filed in Court. 

The application shall be in writing, and shall be numbered and 
Application to be number- registered as a suit between the applicant as 
^dand registered. plaintiff and the Other parties as defendants. 

The Court shall direct notice to be given to the parties to the 
Notice to parties to arbi- arbitration, other than the applicant, requiring 
them to show cause, within a time specifietC 
why the award should not be filed. ^ 


An application to enforce an arbitration-award under this section may be made 
without any valuation of the suit. — 14 W. R, 255. 


Theue is no appeal from an order refusing to file an award 
Vaithialinga Pillai v. Rathvam Pillai, 4 Ind. Jur. 392 


under this section.* 


The b Afit of this section will be lost if the application for enforcement of m 
award of ptxwte arbitration be not made within 6 months.— 5 W, R. 123. 
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Possession ntidor a private award of arbitration, would suffice to make the 
award valid, under cL 3, s. 3, Reg. VI. of 1813, without the intervention of the 

Court.— 6 W, R. 94. - i-i. i -j ^ 

Award should be filed in Court. Effect of not filing as laid down in s, 327, 
Act VIII., 1859 (corresponding with ss. 525, 526, Act XlV., 1882).— 1 W. R. 163. 
See also 25 W R. 152. 

Except in tbe cases mentioned in tbe Act, there is no appeal from a decree 
which is passed in term of an award.— Manji Premji Shet v. Maliyakal Koyapen 
Korja Kaji, 4 Ind. Jur. 396. 

There is nothing in Act VIII. of 1859 to prevent parties, who have a suit 
pending in Court, to submit the subject-matter of that suit and other matters in dis- 
pute to arbitration under this section.— W. R. Sp., Mis., 21. 

A PRIVATE award may be Vtilid and binding, though no proceedings under s. 327, 
Act VIII., 1859 (corresponding with ss. 525. 526, Act XIV., 1882), have been taken 
to enforce it. — 7 W. R. 269. See also 9 W. R. 441 ; 20 W. R. 420. 

When a private award between parties is filed in a Court under this section, 
the prescribed course is for the Court to give judgment and pass a decree, and not 
to order execution before such decree has been passed. — 21 W. R. 295. 

A Small Cause Court has jurisdiction, under this section, to entertain an applica- 
tion to file a private arbitration-award relating to a debt not exceeding the amount 
cognizable by such Court if the defendant resides within its jurisdiction. — 10 W. R. 
85. See 13 W. R 233. 

On AN applic.iti on under this section to have an award filed in Court, it was 
held thrit the word “ award” as used in the plaint must be taken to include the 
whole document which is scheduled to the plaint, ie., the formal judgment as well 
as the decree— (P C.) 26 W. R. 10. 

A SUBMISSION to private arbitration need not be put in writing to be valid, and 
a private award made in pursuance thereof will be respected by the Courts if duly 
performed. Both submission and award may be proved without ikmrnamah . — 
W. R., Sp 76. See aho 18 W. R. 533. 

An appeal, on the allegation of want of consent of parties, lies from the order 
of a lower Court under s. 327. Act VIII., 1859 (corresponding with s. 525, Act XIV , 
1882), directing a private award of arbitration to be filed and enforced. — 6 W. R. 
60. See also 15 W. R., F. B., 9 ; 24 W. R. 188. 

An oeDrB rejecting an application to file an award under this section is not a 
decree, and is therefore not appealable. — (F. B ) 6 W. R , Mis , 83 ; 7 W. R. 401 ; 
11 W. B. 67 ; 12 W. R 85. But see 14 W. R. 265 *, 15 W. R., F. B., 9 ; 12 W. R. 
182. Even though the order award costs. — 11 W. R. 104. 

The above section incorporates the provision in s. 522 as to the finality of the, 
judgment given according to the award, and put‘4 the award filed under s. 525 in the 
*“ the same position as the award filed under s. 522. Where a Court files an arbitration- 
award, and passes a decree, that decree is final. — 21 W. R. 248. 

Held (Oldfield, J., dissenting) that an appeal does not lie from an order dis- 
allowing an application to file an award under s. 525 of the Civil Procedure Code* 
Janki Tewari v. Gayan Tewari (I. L. R., 3 All. 427)^ distinguished by Stuart, O.J* 
Tbe same case followed by Oldfield, J. — Bhola v. Gobind Dayal, I. L. R., 6 All. 186. 

It was decided by the Full Bench in Lala Ishmi Pershad v. Her Bbanjan 
Tewaree (15 W. R. 9, F. B ) that tbe question of the existence of a legal award is one 
which is open to appeal, but that when the existence of the award has been finally 
determined, and judgment is given in accordance with the award, then there is no 
appeal. — Bahm* Meah (Defendant) v. Jnmun Meah (Plaintiff), I L. R., 2 Cal. 362. 

Matters in dispute were referred to arbitration without the intervention of the 
Court, An award was made, and upon an application under s. 525 of the Civil 
Procedure Code to file the award, one of the parties showed caused why the award 
should not bo filed, and the Subordinate Judge held tbe objection to be good, Meid 
that no appeal lay.— Ssee Ram Chowdhry v, DenobundW Ohowdl*, L L. R., 
7 Cal. 490. 
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A StTBoEDiNATB Judge, although invested with the jurisdiction of a Small Cause 

Court Judare, does not, on that account, become a Small Caase Court Jnuga, nor ais 
Court sucli a Court within the meaning of Act X- of 1877. He theretore has 
power, within the limits of his ordinary pecuniary jurisdiction, to receive and lile 
awards of arbitrators under s. 525 of that Act. — Balkrishua v. Lakshman, I L R., 

S Bom. 219. 

B^ THE amendment of the plaint, a case under s. 525 of Act X. of 1877 was 
taken out of the scope of ch. xxxvii. of that Act. Held that this being so,^ the 
decree of the Court of first instance was appealable. Held also, where a private 
award determined a matter not referred to arbitration, that a claim untler s. 525 of 
Act X, of 1877, that such award should be filed in Court, was properly dismissed. — 
Juala Singh and another (Plaintiffs) Narain Das (Defendant), I. L. R., 3 AIL 541. 

Where a matter has been referred to arbitration, without the intervention of 
a Court of Justice, by parties one of whom is an agriculturist, and an award has 
been made thereon, any person interested in the award may, without obtaining the 
conciliator’s certificate, apply for the filing of the award under s. 525 of tlie Code 
of Civil Procedure, the provisions of which are not superseded by a. 47 of tho 
Dekkhan Agriculturists’ Relief Act, 1879. — Gangadhar Sakhararn v, Mahailu Santaji, 
I. L. R , 8 Bern. 20. 

Undi^’R Act X. of 1877, ss. 523 and 525, parties to a suit, as well as persons not 
engaged in litigation, agJ'ee to refer matters in dispute between them to private 
arWtration without the intervention of the Court, and may apply to have the agree- 
ment filed ; and the mere fact that the suit is pending with respect to the matters 
in dispute is not of itself a sufficient reison to induce the Court to refuse to file 
the agreement. — Harivalabdas Kalliandas v. Utamchand Maueckeband, I. L. R., 4 
Bom. 1. See also I. L. R , 6 Cal. 251. 

Where an arbitration-bond provides that tho matters in dispute referred to the 
arbitrators may be taken up and dealt with seriatim, and the award delivered bit by 
bit (khurd khurd), it is not necessary under s. 327 of Act YIII. of 1859 (correspond- 
ing with ss 525, 526, Act XIV., 1882) that all the matters referred to should have 
been decided before the first portion of the award dealing with some only of the 
subjects in dispute can be filed. —Srimoti Shosheraukhi Dabia (Appellant) v, Nobin 
Chunder Roy and others (Respondents), I. L, R., 4 Oal. 92. 

Per Spankis, J. — An order refusing an application to file a private award in 
Courtis appealable as a decree. Jokliun Rai v. Buebo Rai (N. W. P. H. G. Rep. 
1868. p. 3.53) and Hussaini Bibi v. Mohsin Khan (I. L. R , 1 All. 156) impugned and 
distinguished ; Vishnu Bhau Joshi v. Ravji Bhau Joshi (I L. R., 3 Bom. 18) dis- 
tinguished. Per Stuart, C.J.—An order refusing an application to file a private 
award in Court on grounds not mentioned in ss. 520 and 521 is a decree, and appeal- 
able as such. — Janki Tewari and others (Plaintiflfs) t?. Gayan Tewari and another 
(Defendants), I. L. R., 3 All 427. 

When an application is made to a Court to file an award under s. 525 of the 
Code of Civil Procedure, and an objection is made to the filing of it upon any of 
the grounds mentioned in s. 520 or 521, tho proper course for the Court to pursue 
is to dismiss the application, and to leave the applicant to bring a regular suit to 
enforce the award, in which all the objections to its validity may be properly tried 
and determined. Where no such ground of objection is made to the filing of the 
award, and the Court consequently orders it to be filed, no appeal lies against that 
order. — Hurronath Ghowdhry v, Nistarini Ohowdrani, 1. L. R., 10 Gal. 74. 

Where an application is made under s. 525 of the Code of Civil Procedure to 
have an award filed in Court, and it aopears to the Goui't, on cause shown why the 
award should not be filed, that there is a reasonable dispute between the parties on 
any of the grounds mentioned in ss. 520 or 521, the application should be dismissed. 
Under s. 625 of the Code of Civil Procedure, sufficient cause may be shown by 
affidavit or verified petition. Sree Ram Chowdhry v, Denobundhoo Chowdhry 
(It L. R., 7 ^1. 490) and Sashti Gharan Chatterjee t?. Tarak Chandra Chat ter jee 
(8 L. R, referred to. — Icbamoyee Cbowdbranee v, Prosunno Nath ChowdhrL 
h h. E., 9 CW557. 
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No APPEAL liBs from an order upon an application to file an award un<’er ff. 525 
of the cfvimocedn.e Code. Upon an application to file an award under s. 525 ot 
Procedure Code, the Court to which the application is made has no ]ur.3- 
d otion to enquire whether the defendant has agreed to the terms of the 'ostrument 
diction to enquiit w u whether the terms were obtained by fraud. 

When sLhoMeoti™« are made, it’ is the duty of the Court to reject the application 
under s Ss mid refer the parties to a regular suit. The proper court-fee upon an 
annlToat'iofto file an award Lder a 625 is the court-fee presenbed tor applications, 
aSfnot the cowt-fee upon a plaint.-Bijadhur Bhugut d. Monohur Bhngut, I. L. R., 

local 11. ,. ,. , 

When a Court has refused to file an award upon an application under s. 625, 
CiviK edu^^e Code, no appeal lies against Buch dec sion whmh 
a dporee- but the Hiffh Court can mteifere undoi s. 622 An aw.uU^ inacte unaer 
a S w tv’hieh is partly within and partly exceeds the terms of the submission to arhi- 

SiSii oTllie .mr,l loi l.(t n»d»M«i bj it i. a nutter b.yond the 

Hpe of an agreement to submit to a scheme for the future management ot a deya- 
sam as regards conduct of suits, g.anting of demises, custody of property, collection 
Tf rents! appointment and removal of servants, and defrayment of current expendi- 
Ry. Maua Vikrama. Zamorin, Mahamjd Bahadur of Cal, out (Plaintifi), 
Petitioner, v. Malliohery Kristuan Nambudri (Defendant), Counter- Petitionei, I. L. R., 

® “'whebb an award was made and signed by the arbitrators on the 6th of August, 
1881, but was not delivered to tlm paities till the 13th of Septerabei following, 
mmble that an application ta file the award, made on the 2oth of Febiuap, 1882, 
unde the provisos of s 626 of the Code of Oivi Piocednre, was not baired by 
limitation. It is clearly the intention of the Le£>islature that a party to an arbitra- 
tiun should have six months to enforce the avyard, ”i^der s 526 Code of Civil 

Piooedure, from the time when he ib in a position to enforce it. Under ss. 526 and 
626 of the Code of (’ivil Procedure, the Court bis full power to enter into the ques- 
tion of the sufficiency of the cause shown a^ain^t the him? in Court ot an award. 
Damlekur V Dandekars (1. L R , 6 Bom. 663) followed; Ichamoyee Chowdbranee 
rProsimno Nath Ohowdhri (L L. R , 9 Gal. 557), dissented from After an award 
has been made and handed to the parties, the 1 unctions or the arbitrators oease. , They 
have no power afterwards to deal with an application for review of then decision.-— 
In the matter of the Petition of Dutto Singh ; Dutto Singh v. Dosad Babadui Singh,, 
I. L. R., 9 Cal. 575. 

Tbi 3 term “to show cause^* in ss. 526 and 526 of the Code of Civil Procedure, 
Act X. of 1877, does not mean merely to allege cause, nor even to make out that 
there is room for aigument, but both to allege cause and to prove it to the satisfac- 
tion of the Court. Matters in dispute between the parties were referred to seven 
arbitrators without the intervention of a Court. The arbitrators, or so many ot them 
as could be got together, held sittings extending over some months, and at each 
sitting they came to a decision, either unanimously or by a majority, on different 
questions submitted to them. These decisions were entered on the minutes ot their 
proceedings ; and at theii last sitting the arbitrators all agreed, and infoim^^ the 
paities, that the decisions so arrived at constituted the final award, and 
tions for embodying those decisions in the shape of a formal document, which was 
drawn up on a subsequent day, but was signed by four only out of the 
arbitrators. The remoining arbitrators not being asked to sign it, they never did 
sign it. Eehl that the actual award was an oral award made by all the arbitrators 
on the last day of their joint sittings, and the drawing up of the formal award was 
a puiely ministerial act to give effect to the previously completed judicial act. The 
omission to take the signatures of the minority of the arbitrators to the document, 
which formed the record of the award, was not fatal to the award. Amongst other 
matters the arbitrators were asked to make a division of certain fields to which the 
parties were equally entitled. The arbitrators decided^ the other matters, but as 
regards the fields said that it was inconvenient to do so in consequeneeof the rains> 
. Arm the parses “ to too®ive the profits half and half, and to p# the ^sess- 

■s.iiL.b 4 undetermined one or iie prmorpal 
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subjects of dispute ; and as the Court had no power to remit the award to the 
arbitrators, the applicant was entitled to a -jadgment setting aside the order for 
filing the award. — Dandekar v, Dandekars, I. L. R., 6 Bom. 663, 

526. If no ground, such as is mentioned or referred to in section M.S. 

Filing and enforcement 520 or section 521, be shown against the 
of snoh^ward. ' award, the Court shall order it to be filed, 
and such award shall then take effect as an award made under the pro- 
visions of this chapter. 

When sufficient cause is shown against a private award, the Court may refuse 
to enforce it under this section. — 21 W. R. 377. 

Under the law previous to Act VIII. of 1859, the summary refusal to enforce 
an irbitration-award did not bar the use of the award as the basis of a regular suit.— 

W. E. Sp. 283 (L. E 65). 

The) power to file an award includes the power to inquire if there was a atib- 
mission to arbitration, and this question is concluded by the decree which is final 
under ss. 526 and 522 of the Code of Civil Procedure. — Micharva Giiruvo (Plaint- 
iff), Appellant, v. Sadasiva Parama Giiruvu (Defendant), Respondent, L L. R., 4 
Mad. 319. 

The term ‘‘judicial proceeding/’ as used in Act X. of 1877, s. 2, must be under- 
stood to mean a judicial prooeeding of the same nature as a suit or such proceedings 
as are referred to in ss. 333, 522, 526, and 531. The definition given in Act X. of 
1872 is not applicable. — Dalpatbhai Bhagubhai v, Amarsang Khema Bhai, 1. L. R,, 

2 Bom. 553. 

A PLAINTIFF cannot sue for moveables by a suit to enforce an award He may 
sue for damages and losses sustained with regard to his share of ancestral property 
under his general rights of inheritance, whether adjudicated upon by a previous 
awafi’d of arbitration or not ; and as regards lands, be may sue either for enforce- 
ment of the award or upon his general rights. — 5 W. R. 165. 

Held by Melvill and Pinhey, JJ. — Before effect can be given to an award by 
execution-proceedings, there must be a judgment according to the award and a decree 
following thereon. A judgment-debtor, against whom an order for execution has 
been obtained behind his back, is not estopped from afterwards contending that there 
exists no decree which can be executed. — Ishwardds Jagjivandas v. Dosibai, I, L. R., 

7 Bom. 316. 

Per Spankib, J. — An order refusing an application to file a private award in 
Court is appealable as a decree. Jokhnn Rai v, Buclio Rai (X. W. P., TI. C. Rep. 

1868, p. 353) and Hussaini Bibi v. Mohsin Khan (L L. R., 1 All. 156) impugned and 
distinguished: Vishnu Bhau Joshi v. Ravji Bhan Joshi (I. L. R., 3 F>im. 18) dis- 
tinguished. Per Stuart, C.J. — An order refusing an application to file a private 
award in Court on grounds not mentioned in as. 520 and 521 is a decree, and ap- 
pealable as such. — Janki Tewari and others (Plaintiffs) v, Gayan Tewari and another 
(Defendants), 1. L. R., 3 All. 427. 

Where an application is made under s. 525 of the Code of Civil Procedure to 
have an award filed in Court, and it appears to the Court, on cause shown why the 
award should not be filed, that there is a reasonable dispute between the parties on 
any of the grounds mentioned in ss. 520 or 521, the application should be dismissed. 
Under s. 525 of the Code of Civil Procedure, sufficient cause may be shown by 
affidavit or verified petition. Sree Earn Ghowdhry v. Denobundhoo Chowdliry 
(1. L. R , 7 Cal. 490) ; and Sashti Charan Chattei-jee v. Tarak Chandra Chatterjee 
(8 B. L, E. 315) I'eferred to. — Ichamoyee Chowdhranee Prosunno Nath Chowdhri, 

L L. E , 9 Cal. 557. " 

^ ^ When a Court has refused to file m award upon an application under s. 525, 

Civil Procedure Code, no appeal lies against such decision, which is an order, and not 
^ f High Court can interfere under s. 622. An award made under 

8. 255, which is partly within and partly exceeds the terms of the submission to arbi- 
tration, cannot be enforced by summary procedure under s. 526 as to such portion 
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as doc‘« not exceed those terms. To refer to arbitration questions arising on the 
construction of the award and questions left undecided by it is a matter beyond the ' 
scope of an at^reement to submit to a scheme for the future management of a d4va- 
sam as regards conduct of suits, granting of demises, custody of property, collection 
of rents, appointment and removal of servants, and defrayment of current expendi- 
tnre,—*B. Ry Mina Vikrama Zamorin, Maharaja Bahadur of Calcut (Plaintiff), 
Petitioner, v Mallichery Kristnan Nambudri (Defendant), Counter-Petitioner, 

L L. B., 3 Mad. 68. 

Whbee an award was made and signed by the arbitrators on the 5th of August, 

1881, but was not delivered to the parties till the 13th of September following, 

Mmhle, that an application to file the award, made on the 25th of February, 1882, 
under the provisions of s. 525 of the Code of Civil Procedure, was not barred by i 
limitation. It is clearly the intention of the Legislature that a party to an arbitra- 
tion should have six months to enforce the award, under s. 526 of the Code of Civil 
Procedure, from the time when he is in a position to enforce it. Under ss. 525 and. 

626 of the Code of Civil Procedure, the Court has full power to enter into the ques- 
tion of the sajOdciency of the cause shown against the filing in Court of an award. 
Dandekar u. Dandekars (I. L. R., 6 Bom. 663) followed j Ichamoyee Chowdhranee 
Prosunno Nath Ohowdhri (L L. R., 9 Cal. 557) dissented from. After an award 
has been made and handed to the parties, the functions of the arbitrators cease. They 
have no power afterwards to deal with an application for review ot their decision. — ■ 

In the matter of the Petition of Dutto Smgh ; Diitto Singh v. Dosad Bahadur Singh, 

L L. R., 9 Cal 575. 


CHAPTER XXXVIII. 

Of Proceedings on Agreement of Parties. 

M.S,0,0. 527, Parties claiming to be interested in the decision of any qnes- 

Power to state case for tion of fact or Ip may enter into p agreement 
Court’s opinions. in writing, stating sneh question in the form of 

a case for the opinion of the Court, and providing that, upon the finding 
of the Court with respect to such question, 

(a) a sum of money fixed by the parties, or to be determined by 
the Court, shall be paid by one of the parties to the other of them ; or 

(b) some property, moveable or immoveable, specified in the agree- 
ment, shall be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, some 
other particular act specified in the agreement. 

Every case stated under this section shall be divided into consecu- 
tively numbered paragraphs, and shall concisely state such facts and 
documents as may be necessary to enable the Court to decide the 
question raised thereby. 

M.S,0»0. 628. If the agreement is for the delivery of any property, or for 


When value of subjoofe- 
matter muafe be stated. 


the doing, or the 


refraining 


from doing, any 


particular act, the estimated value of the pro- 
perty to be delivered, or to which the act specified has reference, shall 
be stated in the agreement, 

M.s.0.0. 529. The agreement, if framed in accordance with the rules herein- 

Agreopnt to be filed before contained, may be filed in the Otuirt 
aajd numbered as suit, whbh Would have juiisdiction to entertain a 

suit, the amount or value o^ the subjfect-matter of whlcli is the same 
« vs^ue’df1.te suVjeo^fc-tBaU of the agreement. 


as 


summary procedure ojsr negotiaRle 20S^ 

The agreement, when so filed, shall be numbered and registered 
as a suit between one or more of the parties claiming to be interested 
as plaintiff or plantiffs, and the other or others of them as defendant 
or defendants ; and notice shall be given to all the parties to the agree- 
ment, other than the party or parties by whom it was presented. 

630. When the agreement has been filed, the parties to it shall 
Parties to be subject to be subject to the jurisdiction of the Court, and 
Court’s jurisdiction. shall be bound by the statements contained 

therein. 

531. The case shall be set down for heating as a suit instituted 
Hearing and disposal of under Chapter V., the provisions of which shall 
case. apply to such suit so far as the same are 

applicable. 

If the Court is satisfied, after an examitiation of the parties, or 
after taking such evidence as it thinks fit, 

(а) that the agreement was duly executed by them, and 

(б) that they have a bond fide interest in the question stated 
therein, and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way 
as in an ordinary suit, and upon the judgment so given a decree shall 
follow, and shall be enforced in the manner provided in this Code for 
the execution of decrees. 

The term ’‘judicial proceeding,” ii«?ed in ActX. of 1877. s. 2, must be under- 
stood to mean a judicial pioceprlmg of lire same natuie as a suit or such proceedings 
as are referred to in ss B3.*h 522, 526, and 5B1 The detiiiitioa given in Act X* of 
1872 is not applicable. — Dalpatbhai Bhagubhai v. Amarsang Khema Bhai, I. L. R., 
2 Born. 653. 


CHAPTER XXXIX. 

Of Summary Procedure on Negotiable Instruments. 

532. In any Court to which this section applies, all suits upon bills 
Institution of summary of exchange, hundis, or pi oiiiissory uotes, may, 
suits upon bills of exchange, in case the plaintiff desires to proceed under 
this cliapter, be instituted by preseotiog a 
plaint in the form prescribed by this Code; but the summons shall be 
in the form contained in the fourth schedule hereto annexed, No 172, or 
in such other form as the High Court may, from time to time, prescribe. 

In any case in which the plaint and summons are in such forms 
respectively, the defendant shall not appear or defend the suit, unless 
he obtains leave from a Judge, as hereinafter mentioned, so to appear 
and defend ; 

and in default of his obtaining such leave, or of appearance and 
defence in pursuance thereof, the plaintiff shall be entitled to a decree 
for any sum not exceeding the sum mentioned in the summons, together 
with interest at the rate specified (if any) to the date of the decree, 
and a sum for costs to be fixed by a rule of the High Couh, unless the 
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plaintiff claims more than such fixed sum, in which case the costs shall 
be ascertained in the ordinary way, and such decree may be enforced 
foithwith. 

The defendant shall not be required to pay into Court the sum 
Payment into Court of mentioned in the summons, or to give secuiity 
gum mentioned in summons, therefor, unless the Court thinks his defence 
Bot to be primd facie sustainable, or feels reasonable doubt as to its 
good faith. 

Explanation. — This section is not confined to cases in which the 
bill, hundi, or note sued upon, together with mere lapse of time, is suffi- 
cient to establish a primd facie right to recover. 


The High Court has power to extend the time within which a defendant in a 
suit brought under chap, xxxix. (summary procedure on negotiable instruments) 
of the Civil Procedure Code can come in and obtain leave to defend : therefore, in 
a suit in which it appeared that the defendant resided at Peshawar, the time for the 
defendant to obtain leave from the Court to appear and defend was extended to 28 
days.— Groom and another v. Wilson, I. L. B., 3 Cal, 539. 


533. The Court shall, upon application by the defendant, give 
Defendant showing de- leave to appear and to defend the suit, upon 

fence on merits to have the defendant paying into Court the sum men- 
leave to appear. tioned in the summons, or upon affidavits satis- 

factory to the Court, which disclose a defence or such facts as would 
make it incumbent on the holder to prove consideration, or such other 
facts as the Court may deem sufficient to support the application, and 
on such terms as to security, framing and recording issues, or otherwise, 
as the Court thinks fit. 

534. After decree, the Court may, under special circumstances, 

^ ^ A aside the decree, and, if necessary, stay or 

Power to set aside decree, ^ \ 

set aside execution, and may give leave to 
appear to the summons and to defend the suit, if it seem reasonable to 
the Court so to do, and on such terms as the Court thinks fit. 

No APPEAL lies under Act X. of 1877 from an order made under that Act 
rejecting an application for an order setting aside a decree made ex-parte against a 
defendant. — Gulab Singh tj. Lachraan Das, I. L. R., 1 AIL 748 (F.B.). 

635. In any proceeding under this chapter the Court may order 
Power to order hill, &o., the bill, hundf, or note on which the suit is 

to be deposited with oflaoer founded, to be forthwith deposited with an 
of Court. ^ officer of the Court, and may further order 

that all proceedings shall be stayed until the plaintiff gives security for 
the costs thereof. 

636. The holder of every dishonoured bill of exchange or promis- 
Recovery of cost of not- sory note shall have the same remedies for the 

iug non -aooeptauoe of dis* recovery of the expenses incqrred in noting 

honoured bill or note. jjjg £gj. non-acceptance or non-payment, or 

pAeywisej ty reMon of such dishonour, as he has under this chapter 
for the recovery of the amount of such bill or note. 
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537. Except as provided by sections 532 to 536 (botli inclusive), 
Procedure in suits under the proceduie in suits undei this chapter sliall 
chapter. be the same as the procedure in suits instituted 

under chapter V. 

538. Sections 532 to 537 (both inclusive) 

Application of chapter. 

(a) the High Courts of Judicature at Fort William, Madras, and 
Bombay ; 

(b) the Court of the Recorder of Rangoon ; 

(g) the Courts of Small Causes in Calcutta, Madras, and Bombay 

(d) the Court of the Judge of Karachi; and 

(e) any other Court having ordinaiy oiiginal civil jurisdiction, to 
which the Local Government may, by notification in the official Gazette, 
apply them. . 

In case of such application the Local Government may direct by 
whom any of the powers and duties incident to the piovisions so applied 
shall be exercised and performed, and make any niles which it thinks 
requisite for carrying into operation the provisions so applied. 

Within one month after such notification has been published, such 
provisions shall apply accordingly, and the rules so made shall have the 
force of law. 

The Local Government may, from time to time, alter or cancel any 
such notification. 


CHAPTER XL. 

Of Suits relating to Public Charities. 

539. In case of any alleged breach of any express or constructive 
When suits relating to trusts created for public charitable or religious 
public charities may be purposes, or whenever the direction of the Court 
brought, js deemed necessary foi the admini<^tration of 

any such trust, the Advocate- General acting coj or two or moie 

persons having a direct interest in the trust, and having obtaine<i the 
consent in writing of the Advocate-General, may institute a suit in the 
High Court or the District Court within the lot'al limits of wi oso civil 
jurisdiction the whole or any part of the subject-matter of the trust is 
situate, to obtain a decree— 

(a) appointing new trustees under the trust ; 

(b) vesting any property in the trustees under the trust ; 

(c) declaring the proportions in which its objects are entitled ; 

(d) authorizing the xvhole or any part of its propeity to be let, 
sold, mortgaged, or exchanged ; 

(e) settling a scheme for its management ; 

or granting such further or other relief as the nature of the case 
may require. 

The powers conferred by this section on the Advocate-General 
may, outside the Pi esidency- towns, be, with the previous sanction of the 
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Local Government, exercised also by the Collector or by such officer as 
the Local Government may appoint in this behalf. 

Act No. X. of 1840, section two, is hereby repealed. 

S. 539 of the Civil Procedure Code, 1877, does not apply to the case of an 
endowment for purposes religions as well as charitable.— Thanga^ Karuppa XMan 
and another (Second and Third PlaintifEs), Appellants, v. Ariimiiga Xddan (Third 
Defendant), Respondent, I. L. R , 5 Mad. 383. 

WoESHiPPEES or devotees of an idol are entitled to bring a suit, complaining of 
a breach of trust, with reference to the funds or property belonging to the idol or 
appendant to its temple. Quaere. Whether, if the suit bad been brought after Act X. 
of 1877 came into force, s. 539 of that Act could be held applicable to the devasthan 
of an idol or temple, dedicated merely to the purposes of such idol or temple ? — 
R^dhabai Korn Chimnaji Sali v. Chimnaji bin Ramji Sali, I. L. R., 3 Bom. 27. 

Cbetain Mahomedans sued to set aside a mortgage of endowed property belong- 
ing to a mosque, the decree enforcing the mortgage, and the sale of the mortgaged 
property in execution of that decree, and for the demolition of buildings erected 
by the purchaser, and the ejectment of the purchaser. Held that the plaintiffs, as 
Mahomedans entitled to frequent the mosque and to use the other religious build- 
ings connected with the endowment, could maintain the suit, and s. 539 of the 
Civil Procedure Code had no application to the case, the endowment being a religi- 
ons institution within the meaning of s. 24 of Act VI. of 1871, and therefore 
governed by Mahomedan law. — Zafaryab Ali v. Bakhtawar Singh, I. L. R., 5 All. 
497. 


In a suit by two of the worshippers at a certain mosque, instituted after having 
obtained the sanction of the Advocate-General under s. 539 of the Civil Procedure 
Code, against the mutawalli of the mosque, and two other persons to whom the 
mutawalli had mortgaged part of the endowed pi’operty to secure the repayment of 
a loan, it appeared that one of the mortgagees had sold some of the waqf property 
in execution of a decree which he had obtained upon bis mortgage, and the pro- 
perty had be n purchased by the other mortgagee. The plaintiffs prayed that the 
property purchased might be declared to be tonq f ; that the sale in execution might 
be declared to be invalid ; that a mutawalli might be appointed by the Court ; and 
that the costs of <loing the acts of waqf might be defi'ayed from the profits of 
the property belonging to the endowment Held that, so far as regarded that portion 
of the prayer as fell within the provisions of a. 539 of the Code, the plaintiffs were 
not entitl(‘d to sue, as they were not persona having a direct interest in the trust 
wfitliin the iteaning of the section, and that the suit should have been instituted 
under s. 14 of Act XX. of 1863 after sanction obtained under s. 18. Held also that 
though the plaintiffs might possibly have obtained leave to sue under s. 30 of the 
Code on behalf of themselves and the otlier persons attending the mosque, they not 
having obtained such leave were not entitled to institute the suit for the purpose of 
obtaining the relief asked for in the other prayers of the plaint. The words ‘‘ trustee, 
fnanager, or superintendent of a mosque,” &c , mentioned in Act XX of 1863, 
mean the trustee, manager, or superintendent of a mosque, &c., to which the provi- 
sions of the Act are applicable, not the trustee, &c , of any mosque. And such per- 
sons are those to whom the piovisions of Reg. XIX. of 1810 were applicable. The' 
roO'^ques, &c , to which the provisions of that Regulation were applicable, were 
mosques for the support of which endowments bad been granted in land by the 
Government of the country or by individuals, and the mosques, &c., to which the 
provisions of Act XX. of 1863 apply aie, not any mosques, &c., but any mosques 
for the support of which endowments in land have been made by the Government 
br private individuals.— Jan Ali and another (Plaintiffs) u. Ram Nath Mundul and 
others (Defendants), I. L. R , 8 Cal. 32. 

In oe about tlie year 1839 a temple to the god Shri Anantnithji was erected 
in Bombay by thb Dossa Oswall Bania caste, the religion of which caste is the Jain 
religion. A lar^e portion of the funds required for building the temple was ad- 
vanced by one Nursey N^thA, at that time the leading man in the caste ; the rest 
was obtained fro hi tbf ealtd by subsoiiption. The firm of Njirsey NAtha acted as 
tb tbinplb, received all the gifts ahd offerings maide* 
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bv the worshippers, nnd for many years administered nil the affairs of the temple. 
The sums advanced by Nursey Nath4 were gradually, bat entirely, repaid to him 
out of the gifts and oiierings. There were three separate funds, of which separate 
accounts were kept in the books, m 2 ,, (1) the darasa fund, which was devoted to 
the temple purposes, such as maintenance of priests, repairs, &c., and gifts to poorer 
temples ; (2) the sadaran fund, which was more extended in its objects, but still 
limited to religions and charitable purposes, such as payments to poor devotees 
irrespective of their caste, &g. ; and (3) the mahajan fund, which was devoted to 
caste purposes, such as purchase of caste utensils, &c. All three funds were col- 
lected at the temple. Gifts and ofiiei'ings were made by all worshippers at the 
temple, whether members of the caste or not. Subscriptions were made only by 
members of the caste. All the legular subscriptions came from the caste exclu- 
sively, and the great bulk of the gifts and offerings came from the caste also. Only 
about ^Rs, 12,000 had been given by outsiders up to the date of the suit, while nearly 
6 lakhs had been given by the caste. Nursey Natha died in 1842, and his adopted 
son Virji Nursey became head of the firm, which continued to manage the funds of 
the temple under the name of Virji Nursey <S: Co. Virji Nursey died in 1852, and 
Hurbhum Nursey (defendant No. 1) succeeded him. The firm meanwlnh* bad in- 
vested the funds ot the temple in eight lots of immoveable property. In 1807 the 
caste determined to appoint trustees of the temple-property, and in September, 1807, 
a tiust-deed was executed, whereby Hurbhum Nursey, Kessowji Naik, (ibellabhoy 
Puddumsey (defendants Nos. 1, 2 and 3), together vith three others who Wite dead 
at the time of this suit, viz., Jewraj Ruttonsey, Tricninji Wellji, and Medan Tejsey, 
were appointed trustees of all the immoveable property belonging to the temple. 
The deed set forth the objects to which the income of the property should be ap- 
plied, and provided that the surplus should be invested in Government securities, 
in corporation shares, or in landed property, but in no other shares of any ch'serip- 
tion whatsoever. It also authorized the trustees to invest surplus moneys in the 
firm of Virji Nursey. It was admitted that, subsequently to June. 1869, the trus- 
tees managed the temple, and not only the immoveable pioperty, hut all the funds. 
A debt of Rs 2,40,000 was due from the firm of Virji Nuisey & Co. to the temple 
and caste when the trustees took over the management. In 1870 the firm of Virji 
Nursey & Co. became insolvent, and in their schedule the trustees were enfenui as 
creditors in respect of darasa account, Rs, 1,57,649 ; on mahajan account, Rs 68,017 ; 
on sadaran account, Rs. 22,597. It was admitted that the trustees knew of this 
entry in the said schedule. They, however, received no dividend, although other 
creditors, including Kessowji Naik (defendant No. 2), were paid two annas in the 
rupee. This sum of Rs. 2,40,000 due to the temple was wholly lost. In April, 
1867, Rs. 15,000 of the temple-funds were invested— it did not appear by w hum- 
in the name of Ghellabhoy Puddnmsey (defendant No 3), and in August, 1868, a 
sum of Rs. 15,000 was advanced to one Jaiiaz Pirtdioy. In 1869 a sum of Rs. 10,000 
was advanced by the trustees to Nursey Kessowji & Go., which was never repaitl, 
nor was any interest received upon it. It was lost on the failure of that linn in 
1879. The principal partner of that firm (Nursey Kessowji) was the onl} son of 
Kessowji Naik (defendant No. 2), who also had an interest in it. In "1877-78 
various loans were made by the trustees to three mills, in wdiich one or moie of the 
trustees was interested. Of Rs. 55,000 lent to the mills and to Nursey Kensnwji 
& Go. Rs. 42,000 were lost. Half a lakh of outstanding gifts to the temple remaiijed 
uncollected owing to the negligence of the trustees. Two suits brought by anotiuu' 
caste agamst the trustees were defended out of the tempIe-fundH. All t!k‘ tlefi nd- 
ants (trustees), with the exception of Kessowji Naik, were in needy circumstauees. 
In 1880 a hundred members of the caste protested against the management of i‘a.sle 
and temple affairs by the defendants. The plaintiffs, six in number, took part in 
the protest, and filed the present suit in 1881. Thereupon there was a caste agita- 
tion in favour of the defendants, who were all shettias of the caste. A meeting of 
the caste was held, and a series of resolutions, supporting the defendants’ manage- 
ment, and approving of their conduct, was passetl, and a document to that effect 
was signed by 1,468 persons— the whole caste in Bombay numbering only 1.500, 
The plaintiffs sought to make the defendants liable in respect of the moneys lost to 
the caste and temple-funds, and prayed for the appointment of new tru8tet*s and 
fo^Jhe settlement of a scheme. The defendants denied the charges of negligence, 
and pleaded that the suit was not properly constituted, not having been biuugiit 
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under s. 30 or 539 of the Oivil Procedure Code of 1877, and that it was in contra- 
vention of Reg. II of 1827, ch. 2, s. 21. They relied upon the fact that the casta 
had approved of their conduct, and had allowed them to defend this suit at the 
expense of the caste. They contended that under these circupistances the plaintiffs 
were not entitled to maintain the suit, and that the Court would not interfere with, 
or control the decision of the majority of, the caste in matters relating to the inter- 
nal numasrenient of its affairs. Held that s. 30 of the Civil Procedure Code (Act X. 
of 1877) did not apply. If the plaintiffs had any right of action, it was a complete 
right of action vested in each of them, and not a more joint right shared with others, 
and incomplete unless they united themselves with others. They sued as sub- 
scribers to the temple and devotees of the idol, and, as such, each had a right to com- 
plain of maladministration. They were entitled to sue in their own right and in 
their own name without }>ormission of the Court or notice to other parties interested. 
Held also (following Thanga Karuppa v. Ariimuga Nadan), L L. R., 5 Mad. 383, 
that 8 539 of Act X. of 1877 did not apply. The three funds administered by tha 
defendants Vi ere difftrent in character. The mahajan fund was a purely secular 
fund ; the other two funds were religious and charitable funds. Even if the ease 
came under the Civil Procedure Code (XIV. of 1882), s. 539 would not apply, that 
section being permissive or directory, and not mandatory. Any person interested 
in the proper obbcrvanc^e of a I’eligious endowmient may sue in his own name to 
have the trust pvop( rly administered. The section does not prohibit a private suit, 
and dots not make the sanction of the Advocate General a condition precedent. 
The uifts to the temple comprised in the darasa and sadaran funds were irrevocably 
dedicated to a public charity, and, therefore, the approval, by the caste, of the con- 
duct of the trustees, was no liar to the suit. They were also dedicated to the idol, 
who was a public, not a mere private household divinity. The Meal personality of 
such an idol is \vell recognized, and in case of misappropriation of the propt'rty ho 
is entith’d to tlic protection of the public authorities, on the ground that it has been 
devot* d to public redigious purposes, and must not be WMsted even by the donors. 
The management of the temple belonged to the Dossa Oswall Bania caste, and not 
to tin* whole Jain conimunity. Although the donations were irrevocably dedicated 
to public purposes, the donors had never lost the riglit, which was attached to the 
caste from the beginning, of managing the temple wdiioh they had founded, and 
their management could only be interfered wdth as a public charitable trust on proof 
of maladministration. On the evidence, held that the defendants were not liable for 




losses prior to 1867. Tt w’as not cleaily pioved that they were managers of the 
temple-funds before that date. Held also thaf the defendants were liable for the 
losses incurred subsequently to 1867. They assumed the management on the exe- 
cution ot the tiust-deed in that year, and ought to have taken steps to recover the 
moneys which had been improperly advanced on loan or otherwhse negligently in- 
vested. Not having done so, they were guilty of wilful neglect, and were liable ta 
refund the moneys which had been lost. The liability w^as, however, confined to 
the first three defendants, it not being proved that the remaining defendants had 
ever acted as trustees. The negligence of the trustees in not taking steps to recover 
the Hs. 2-40,000 due from the firm of Viiji Nursey & Go. was a clear breach of 
tinst. Thv evidence show^ed that although the whole sum could not have been 
recovered at any time during the trusteeship of the defendants, yet that some por- 
tion of the monc'j might have been obtained if due diligence had been used, and 
that other ci editors of the firm had actually been paicl two annas in the rupee. 
The first tljrc'c defendants were, therefore, liable to refund two annas in the rupee 
of such portion of the Rs. 2,40,000 as belonged to the darasa and sadaran funds. 
Ah to the mahajan fund, it belonged to the caste, and the caste had condoned its 
misapplication, which it had power to do. The defendants were also held liable to 
refund huch other sums as had come into their hands, and had been lost in conse- 
quence of their negligence. Held also that, under the provision of s. 10 of the 
Limitation Act (XV. of 1877), the suit was not barred. The property became 
vested in the defendants for specific purposes ; and, although it was no longer in 
thfir hands, the suit fell within the section, inasmuch as the money could be traced 
t® the hands of the trustees, and the losses were caused by their misconduct and irn« 
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with it. The Court removed the defendants from the trusteeship, 


scheroe to be settled. — ^Thaokersey Dewrdj v. Hurbham Nursey, 
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PART VI. 
OF APPEALS. 


CHAPTER XLI. 

Of Appeals from Original Decrees, 

540. Unless when otherwise expressly provided by this Code or by 
Appeal to lie from all ^ny other law for the time being in force, an 
original deoroes, except appeal shall lie from the decrees, or from any 
when expressly prohibited. part of the decrees, of the Courts exercising 
original jurisdiction to the Courts authorized to hear appeals from the 
decisions of those Courts, 

An order under a. 556 of Act X, of 1877, dismissing an appeal for the appel- 
lant's default, is not a ‘‘decree” within the meaning of s 2, and is not appealable. — - 
Muhhi (Jadgment-debtor) v. Fakir (Decree-holder), I. L. R., 3 AIL 382. 

An order made under s. 37, Bengal Rent Act (Beng. Act VIII. of 1869), is a 
decree within the meaning of the definition contained in the Civil Procedure ('ode 
(Act X. of 1877). and an appeal lies therefrom under the provisions of S- 540. — 
Brojendro Coomar Roy v. Krishno Coomar Ghose, L L. R., 7 Cal. 684. 

Under s. 540 of the Civil Procedure Code* an appeal lies from decrees passed 
esa parte. If a defendant appears at the first hearing, and files a written statement, 
he should not be placed ex parte . — Anaiitharama Pattater (Second Defendant), 

A ppellant, 'o. Madbava Paniker (PlaintifiE’s Representative), Respondent, L L, R., 
^ Mad. 264. 

Held by Stuart, O.J., and Straight and T^nn-ell, JJ. (Oldfield and Brodhurst, 
JJ., dissenting), that a defendant against whom a decree has been passed ex parte^ 
and who has not adopted the remedy provided by s. 108 of the Civil Procedure Code, 
cannot appeal from such decree under the general provisions of s. 540. — Lai Singh 
and others v. Knnjan and others, I. L. R., 4 All. 387. 

An appellant, who has obtained a decree setting aside the decision of the Court 
of first instance, is not entitled to a further appeal to the High Court on the ground 
that he is dissatisfied with some of the findings recorded in the judgment of the 
lower Appellate Court, an appeal from an appellate decree under s. 684 being 
strictly restricted to matters contained in the decree alone. — Koylash Ohunder*^ 
Koosari v. Ram Lall Nag, I. L. R., 6 Cal. 206. 

Applications for the extension of the period for the submission of an award 
and orders thereon should be made in writing and recorded. When a party has been 
prejudiced by having the time allowed for taking objections to an award curtailed by 
the Court, no appeal lies, but a review should be granted by the Court of first in- 
stance.— Man ji Premji Set (Plaintiff), Appellant, v. Maliyakel Koyassan Koya Haji 
(Defendant), Respondent, I. L. R., 3 Mad. 59. 

Nothino remained to be done in a suit except to hear arguments, for which a 
time had been appointed. Neither the plaintiff nor his pleader appeared at the ap^ 
pointed time. The Court consequently dismissed the suit. Held that its decree was 
appealable under s. 540 of Act X, of 1877, and the lower Appellate Court should 
have entertained the appeal and disposed of it with reference to the provisions oF 
8 566, and sa. 102 and 103 were not applicable to the oiroumatanoes. — Raiohand 
(Plaintiff) Mathura Prasad and others (Defendants), I. L. E., 3 All. 292. 

Per Spankie, J. — An order refusing an application to file a private award in. 
Court is appealable as a decree. Jokhun Hai v. Buoho .Rai (N. W. P. H. C. Bep. 
188B, p. 353) and Hussatni Bibi Mohsin Khan (1. L, B., 1 All. 156) impugned aud 
distinguished : Vishnu Bhau Joahi v. Ravji Bhau Joshi, (1. L. R., 3 Bom. 18) dis^ 
ftnguishec}. JPer Sfuart, CJ.^An order refusing an application to file a privatq 
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award in Court on sjronnds not mentioned in as. 5^0 and 521 is a decree^ and appeal* 
able as such. — Janki Tewari and others (Plaintiffs) v, Gayan Tewari and another 
(Defendants), I. L. R., 3 All. 427. 

Where the Court of first instance held that the land sued for was not included 
in the defendant’s garden, and they were not the owners of it, but that they could 
not be ejected from it, as they were in possession under a lease which had not 
expired, and that the question whether such land was included in the defendant’s 
garden, and that they were the owners of it, was not res judicata ; and the Court 
made a decree disnfissing the suit in these terms, “ Ordered that the plaintiff’s claim 
as it stands at present be dismissed : Reid that the defendants were entitled, under 
Act X. of 1877, s. 540, to appeal from such decree. — Lacliman Singh v, Mohun, 
I. L. E., 2 All m (F.B.). 


By A decree in an administration-suit, A was appointed receiver “ to manage 
the estate.” A died, and by a subsequent order B \vas appointed receiver. One of 
the defendants in the suit applied to have B removed from the olfice Of receiver on 
the ground of his alleged mismanagement of the estate. The application was refused. 
Reid that the order of refusal was appealable, whether the former Code or the 
present Code of Civil Procedure was deemed to be applicable, being an order made 
in respect of a question arising between the ]uirties to a suit relating to the execution 
of the decree. — Miihibai (Plaintiff) v. Limji Nuwroji Bauaji and others (Defend- 
ants) ; Plarrivulluhhdrs Onlliandas (Oiiginal Defendant), Appellant, v, Ardasar 
Framji Moos (Receiver and Respondent), I L. R , 5 Bom 45. 


Where a Judge, after the defendant’s written statement ^yas put in, framed 
certain preliminary issues, and decided them, directing part of plaintiff’s claim to be 
dismissed, and part to be tiied on the merits (whit a trial might necefesitate the taking 
of an account from defend int), held that no appeal li(‘s from such an order either 
on the part of the pi liutiff because the Civil Procedure Code only allows an appeal 
against portion of the decision when there has been a decision relating to the dis- 
posal of ilie entire suit, or on the part of the d ‘Cendant inasmuch as there had been no 
final order to take an account. — Ddni RAjaha Raja Velugoti Kuinara Yaohama Nayadu 
Bahadur, Panch llazar Munsubdar Raja of Venkafigiri {Plaintiff), Appellant in R. A. 
52 and Respondent in R A G3 of 1880, v, Mahommed Rahimtulla Sahib (Defendant), 
Respondent in R. A. 52 and Appellant in R. A. 63 of 1880, I. L. R., 3 Mad. 13. 


At THE healing of a suit, a party, though he had sufficient warning of what 
was necessary, did not take the proper steps to cause the production of the docu- 
mentary, and only admissible, evidence of a material fact which had to be proved 
by him ; and the decision was against him. The record of another proceeding 
would, it was said, have supplied this evidence ; and an application had been pre- 
viously made, on which the order of the Judge was that “the matter would be 
decided when the case’was tried, and the record would be sent for, if necessary.” 
No further application to the Court was made, and no attempt to supply this evi- 
dence. Ileld that if there had been, as there might have been, an oversight ‘by the 
party in not calling the attention of the Judge to the above order, and in not ten- 
dering the evidence, there had been no omission on the Judge’s part affording 
.ground for appeal— Chandichurn Shashmal v, Durga Churn Mirdua, I. L. R., 9 Cal 
260. 


The plaintiffs, the widow and son respectively of N, deceased, claimed immove- 
able property inherited from his father by N, and also immoveable property which 
had devolved upon N from his brother, who had predeceased him, and mesne-profits 
Of such properties. The Court of first instance, finding that the cliim t© the former 
properly was admitted, and that to the latter was not denied, but resisted as barred 
4y s. 13 of Act X. of 1877, and holding it not to be so barred, made a decree 
rkurning tfee plaint to the plaintiffs that they might, after correcting it, file it either 
fll^Revpnue Court in regard to the profits of the former property, or in the Civil 
far possession of the latter property. Retd that^ affhoughJhe claim of the 



rM nqt^eilher decreed or dismissed^ yet^'as the and title asserted by 
.«l Iprhberfies ifepficitly reqpgmsed fey'snmi aecrep, \he defendants 

‘Bharat '(pafendant) v. Begaiji Bibi and 
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M sn®D K anil J to enforce a right of pre-emption in respect of property whipb 
he alleged K hid sold to J. K denied that she had sold such property to J. J set 
np as a defence that M. had waived his right ef pre-emption. The Court of first in- 
stance dismissed the suit on the ground that the alleged sale had not taken place. 
J appealed, making M and K res})ondents. The lower Appellate Court disinihsed 
the appeal, also holding that the alleged sale had not taken place. J then appealed 
to the High Court, making K the respondent. Held that neither the appeal from 
the original decree in suit, nor the appeal from the {ippeHate decree therein, was 
admissible. Held also that the finding as to the alleged sale was one between th^ 
plaintiff and defendants in the suit, and not between the defendant- vendor and th,e 
defendant-vendee who W(ie litigating, and would not bar adjudication of the 
matter in issue betwtem then) in a suit brought by the latter for the establishment 
of the sale. — Jumna Sinali and anothei (Defendants) v. Kamar-un-nisa (Plaintiff), 
I. L. B,3A11. 162(F. B.) 

The lower Appellate Court (Subordinate Judge) decided on appeal by tbo dC 
fendant from the decree of the Ouurt of fiist instance (Mnnsif) th^t the Court of firs^ 
instance bad no jurisdiction to entertain the suit* as the value of the subject-npatta^ 
of the suit exceeded the peouniary limits of its jurisdiction ; and ordered that the 
appellants appeal be decued, the dtcision of the Munsif be reversed, and the record 
of the case be sent to the Munsif to return the plaint to the plaintiff for presentation 
to the proper Court.” The plaintiff apjiealed to the High. Court fiom such order as 
an order retuining a plaint to be presented to the proper Cuuit. .H’e/.r/ that such 
order could not be regarded as one to wliich art. 6 of s. 588, Act X of 1877, was 
applicable. That relates to orders leturning plaints for amendment or to be present- 
ed to the proper Court passed by a Court ot first instance, and not to an order by an 
Appellate Court upon an appeal to it fiom the decree of a Couit of first instance on 
general grounds. The plainlill’s pio}>ei course wms to have preferred a second ap- 
peal, — Bindeshii Chaubey and others (Plaintiffs) v. Handa (Defendant). I. L. E., 
3 All. 456. 

641. The appeal shall be made in the form of a memorandum in 

wilting presented by the appellant, and shall 
Form of appeal. be accomjianit d by a copy of the decree ap- 

What to accompany me- pealed against and (unless the Appellate Court 
moraudnm. dispenses therewith) of the judgment on which 

it is founded. 

Such memoiandum shall set. forth, concisely and under distinct 
Contents of memoran- heads, the giound.s of objection to the decree 
appealed against, without any argument or nar- 
rative; and such grounds shall be numbered consecutively. 

An ordee made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, 
is subject to review under s 623. Tlie provi'^ioos of s. 4l3 do not affect the right 
of a person against whom such order has been made to obtain a review. A peti- 
tioner applying for^ such revi^^w must file a copy of the order of which he seeks ^ 
review, together with a memorandum of objections (ss, 541 and 625). — Adarji 
Edulji V. Manikji Edulji, I. L. R., 4 Bom. 414. 

642. The appellant shall not, without the leave of the Court, urge 
Appellant confined to be heard in support of any other ground of 

grounds set out. objections ; but the Court, in deciding the 

appeal, shall not be confined to the grounds set forth by the appellant : 

Provided that the Court shall not rest its decision on any ground 
not set forth by the appellant, unless the respondent has had su®cient 
opportunity of contesting the case on that ground. 

Not only may the plea of res judicata^ though not taken in the memorandum ©if 
ent^rtiiined in second appeal, under the provisions of s. 542 of Act X. of 
1877, bat even when such ple^ has not been urged in either of the lower Courts 
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or in the memorandum of appeal, if raised in the second appeal, it must be considered 
and determined either upon the record as it stands, or after a remand for finding of 
fact'— Muhammad Ismail (Plaintiff) v. Chattar Sing and another (Defendants), 
L L. R„ 4 All 69. 

Held by Pearson, J., and Straight, J. (Spanlde, J., dissenting), as follows : 
That, in disposing of a second appeal, the High Court is competent, under s. 642 
of Act X. of 1877, to consider the question whether the plaintiff has any cause of 
action or not, although such question has not been raised by tlie defendant appellant 
in the Courts below or in his memorandum of second appeal, but is raised for the 
first time at the hearing of such appeal. That the cause of action of a person 
claiming the right of pre-emption in the case of a conditional sale arises wiien the 
conditional sale takes place, and not when it becomes absolute ; and therefore, where 
a conditional sale took place in 1867, and after it bad become absolute a person sued 
to enforce his right of pre-emption in respect of the property sold, basing his claim 
upon a special agreement made in the interval between the date of the conditional 
sale and the date that it became absolute, and allegina' that his cause of action arose 
on the latter date, that the suit was not maintainable, the plaintiff having no right of 
pre-emption at the time of the conditional sale. — Lachman Pershad (Defendant) v, 
Bahadur Singh and others (Plaintiffs), I. L. E., 2 AIL 884. 

543. If the memorandum of appeal be not drawn up in the manner 
Eojection or amendment hereinbefore prescribed, it may be rejected, or 
of memorandum. be returned to tbe appellant for the purpose 

of being amended within at ime to be fixed by the Court, or be 
arnendf'd then and there. 

When the Court rejects under this section any memorandum, it 
shall record the reasons for such rejection. 

When a memorandum of appeal is amended under this section, 
the Judge, or such ofScer as he appoints in this behalf, shall attest the 
amendment by his signature. 

644, Where there are more plaintiffs or more defendants than one 

^ „ , , . in a suit, and tbe decree appealed against 

One of several plamfciffa , ’ , 

or d^feudauts mny obtain proceeds on any ground common to all the 

reversal of whole decree if plaintiffs or to ail the defendants, any one of the 

moirto ali^*^ defendants may appeal 

against the whole decree, and thereupon the 
Appellate Court may reverse or modify the decree in favour of all the 
plaintiffs or defendants, as the case may be. 

The Court of Appeal has power under Act VIII. of 1859, s. 337 (corresponding 
with Act X. of 1877, 644), to draw up what would be a fair decree as regards all 

the parries to a suit, although some of them may not have appealed. — Joykisto 
Cowar r. Nittyaniind Nundy, I. L. R., 3 Cal 738. But see 2 P, 0. R. 766 (11 B, 
L. E. 375 ; L, E. L A. Sup. 135). 

Of Staying and Execrating Decrees under AfpeaL 

545. Execution of a decree shall not be stayed by reason only of an 
Execution of decree not appeal having been prefen ed against the 
stayed solely by reason of decree; but the Appellate Court may, for suffi- 
^ ^ cient cause, order the execution to be stayed : 

If an application be made for stay of execution of an appealable 
Stay of execution of ap- decree before the expiry of the time allowed 
pealabi© deore© before Mihq for appealing therefrom, the Court which pass- 
fox a^^pealmg has expired, decree may, for sufficient cause, order 

Ihe execution to be stayed ; 
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Provided that no order shall be made under this section unless the 
Court making it is satisfied — 

{a) that substantial loss may result to the party applying for stay 
of execution unless die order is made: 

(6) that the application has been made without unreasonable 
delay ; and 

(c) that security has been given by the applicant for the due per- 
formance of such decree or order as may ultimately be binding upon 
him. 

S. 283 does not constitute an exception to the procedure laid down by s, 546. 
Where property has been released from attachment under s 280. and subsequently 
declared liable'to attachment by a decree asraiust which an appeal is pending, a sale 
of such property before the final result of the appeal is not illegal by virtue of the 
provisions of s. 283, — Fathnla v. Mnniyappa, I. L. R., 6 Mad. 98. 

The present applicant having taken out execution of a decree held by him, and 
the judgment-debtor having appealed to the District Court, the two opponents 
became sureties, under s. 338 of Act VIII. of 1859, that the judgment-debtor would 
*‘obey and fulfil all such orders and decrees as should be given against him in 
appeal,” and, in default of his so doing, they bound thmuselves “ to p.iy jointly and 
severally, at the order of the Court, all such sums as the Court should, to the extent 
of Rs. 812-8-0, adjudge.” J7e/(f that the obligation of the sureties to fulfil the 
decree of the Appellate Court was not confined to the first decree of that Court, but 
extended to the final decree which it passed upon the case being remanded by the 
High Court in special appeal. — Shivlali Khubchand (Applicant) v. Apaji Bhivrav and 
others (Opponents), I. L. R., 2 Bom. 654. 


546. If an order is made for the execution of a decree against 
Security in case of order which an appeal is pending, the Court which 
for execution of decree ap- passed the decree shall, on sufficient cause be- 
pealed against. shown by the appellant, require security to 

be given for the restitution of any property which may be taken in 
execution of the decree, or for the payment of the value of such pro- 
perty, and for the due performance of the decree or order of the Appel- 
late Court, 

or the Appellate Couit may, for like cause, direct the Court which 
passed the decree to take such security. 

And when an order has been passed for the sale of immoveable 
property in execution of a decree for money, and an appeal is pending 
against such decree, the sale shall, on the application of the judgment- 
debtor, be stayed until tlie appeal is disposed of, on such terms as to 
giving security or otherwise as the Court which passed the decree 
thinks fit. ^ 

Where an order, requiring the decree-holder to give security within three days, 
is made under s. 546 by the Judge of the Court in which the decree was passed, 
and in which the execution is pending, such order is appealable as a decree under 
the provisions of s. 2 and s. 244, cl. (c), — Luchmeeput Singh v. Sitanath Doss, 
I. L. R., 8 Cal. 477. 


547. No such security as is mentioned in sections 645 and 646 
No such security to be be required from the Secretary of State 

required from Govemmeufc for India in Council, or (when Government has 
or public officer. Undertaken the defence of the suit) hom any 

public officer sued in respect of an act alleged to be done by him in 
his official capacity. 
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Of Procedure in Appeal from Decrees, 

548. When a memoranfinrn of appeal is admitted, the Appellate 
Eegistry of memorandum Court or the proper officer of that Court shall 
of appeal. endorse thereon the date of presentation, and 

shall register the appeal in a book to be kept for the purpose. 

Swell book shall be called the Register of 
Begister of Appeals. Appeals. 

649. The Appellate Court may, at its discretion, either before the 
Appellate Court tuay re- respondent ia called upon to appear and answer, 
quire aupellanti to give se- or afterwards on the application of the respond- 
curny for coats. ent, demand from the appellant secudty for 

the costs of the appeal, or of the original suit, or of both : 

Provided that the Court shall demand svich security in all cases m 
Whpu appellant resides which the appellant is residing out of British 
out of Brithli India. India, and is not possessed of any sufficient 

immoveable property within British India independent of tlie property 
(if any) to which the appeal relates. 

If such security be not furnished within such time as the Courfc 
orders, the Court shall reject the appeal. 

S 519 of the Civil Procedure Code applies to all appeals, including appeals in 
foruid pauperis — Se^hiengcr v, Jain-ul avadin, 4 Ind. Jur. 507. 

Where the Appellate Coiut demands from an appclLint 8(‘cnrity for costs, the 
Court may extend the time within which it orders such security to be furnished : 
Imt if no* application is made for such extension of time, and sucdi secunty is not 
paid within the time entere<i, it is iiupeiMtive on the Couit, under Act X. of 1877, 
8. 549, to reject the appeal. — Haidri Bai (Plaintiff) v. The East India Eaihvay 
Company, 1. L. li., I Ail. 687. 

A SUITOR hi fornid pauperis may be called on to give security for costs under 
8. 549 of the Civil Procedure Code, but very special grounds must be shown to 
support such an application. — Nnsseernddeen Biswas v. Ujjal Biswas (17 Suth. W. 
B. 68) dissented fiom. — Sasbgyyaiigar and another (Sixth and Ninth Respondents 
in S A. 663 of 1879), Petitioners, v, .Tninulavadin and another (Appellants in S. A, 
663 of 1879), Counter- Petitioners, I. L. R., 3 Mad. 66. 

Appellate Court to give . 550. When the memorandum of appeal is 

notice to Court whose decree registered, the Appellate Court shall send notice 
appealed againafe. of the appeal to the Court against whose decree 

the appeal is made. 

If the appeal be%om a Court the records of which are not deposit- 
Tran.smission of papers to in the Appellate Couit, the Court receiving 
Appellate Court. such notice shall send, with all practicable 

despatch, all mateiial papers in the suit, or such papers as may be 
specially called for by the Appellate Court. 

Either party may apply in writing to the Court against whose 
Copies ofexhibits in Court decree the appeal is made, specifying any of 
whose decree iippealed such papers ill such Court of which he requires 
copies to be made; and copies of such papers 
shall be made at the expense of the applicant, and shall be deposited 
accordingly. 
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551. The Appellate Court may, if it think-< fit, after fixing a time 

Power to confirm decision for hearing the appellant or his pleader, and 
of lownr Court without hearing him accordingly IT he appears at sucn 
sending it notice. time, confirm the deci^on of the Court against 

whose decree the appeal is made, without sending notice of the appeal 
to such Court, and without serving notice on the respondent or bis 
]>leader ; but in such case the confirmation shall be notified to the same 
Couit. 

The order of adjudication made under s. 551 of the Civil Procedure Code is a 
decree, and the procedure authorized under that soctinn does not dispense with the 
necessity of drawing up a judgment. — Royal Reddi (Second Plaintiff), Appellant, 
Linga Reddi (Defendant), Respondent, L L. R., 3 Mad. 1. 

This plaintiff sued to recover possession of certain immoveable property sold to 
him by the first defendant, a Hindu widow. The second defendant answered that 
his father and the first defendant’s husband were undivided brothers, and that, as a 
childless widow, she bad no right to sell the property. Both the lower Courts 
upheld the sale as absolute, on the ground that she was competent to in. ike it as 
widow of a separate Hindu. The District Judge heard the appeal ex parte under 
Act X of 1877, s. 551. /ie/rf that the decrees of the lower Courts were unsustain- 
able, as they did not contain the limitation pointed out above ; and remanded the case 
for the trial of the issue, whether there were anj" such special circumstances as 
would justify the absolute sale by the first defendant to the plaintiff ; and that the 
District Judge ought not to have disposed of the appeal er parie under Act X. of 
1877, s. 551. — Giirunath Xilkanth v, Krishnaji Govind, I. L. R., 4 Bom. 462. 

On an appeal from a decision in a civil suit of the Assistant Commissioner of 
Ajmere to the Commissioner of Ajmere, the latter, feeling doubtful on a question of 
the nature specified in s. 17 of the Ajmere Court’s Reg. I. of 1877, referred such ques- 
tion, under s. 36 of that Regulation, to the Chief Commissioner of Ajmere and Alair- 
wara. The Chief Commissioner dealt with the case as prescribed in s. 37 of that 
Regulation, and returned it to the Commissioner, who dismissed the suit ui accord- 
ance with the Chief (Mrnmissioner’s judgment. The plaintiff preferred an appeal to 
the Chief Commissioner from the Commissioner’s decision The Chief Commissioner 
did not make any order on the memorandum of appeal admitting it, or directing that 
it should be registered, or that the lespondent should be summoned, or that the 
appellant should appear on a certain day under s. 551, Act X. of 1877, but issued a 
notice to the appellant’s Counsel to appear on a certain day. The appellant’s Coun- 
sel appeared on tliat day, and the Chief Commissioner intimated that he was acting 
under Act X. of 1877, s. 551. The appellant’s Coun.sel then proceeded to address 
the Chief Commissioner, and was heard for some time, and then stopped, in conse- 
quence of the Chief Commissioner resolving to refer to the High Court the question 
whether the appeal from the Commissioner’s decision lay to him or to Her Majesty 
in Council. The Chief Commissioner subsequently referred such a question to the 
High Court. ^ Held by the Full Bench, on a I’efeience hy a Division Bench before 
which the Chief Commissioner’s reference came, that such question arose “ in tlie 
trial of an appeal” within the meaning of the Ajmere Court’s Reg. I. of 1877, s. 21, 
and was properly referred to the High Court. Held by the Division Bench that the 
appeal from the Commissioner’s decision lay, in this particular case, not to the Chief 
Commissioner, but to Her Majesty in Council. — Thakur of Masuda v. The Widows 
of the Thakur of Naudwara, I. L. R., 2 All. 819 (F.B.). 

552. Tlie Appellate Court, unless where it confirms, under section 

Day for hearing appeal. deci>ioa of the lower Court, shall fix 

a day for hearing the appeal. 

Such day shall be fixed with reference to the current business of 
4he Court, the place of residence of the respondent, and the time neces- 
sary for the service of the notice of appeal, so as to allow the respond- 
ent sufScient time to appear arid answer the appeal on such day. 


312 


APPEALS PROM ORIGINAI, OPGRPES. 


553 . Notice of tbe day so fixed shall be stuck up in the appellate 
PnWicii ion and service of Ootut-house, and a like noiice shall be sent by 
notice of day for hearing the Appellate Court to the Court against whose 
appeal- decree the appeal is made, and shall be served 

on the respondent or on his pleader in the Appellate Court in the 
manner provided in Chapter VI. for the service on a defendant of a 
summons to afipear and answer; and all rules applicable to such sutU'* 
mous, and to proceedings with reference to the service thereof, shall 
apply to the service of such notice. 

Instead of vsending the notice to the Court against whose decree 
Appellate Oou.tm.y it- the appeal is made, the Appellate Court may 
self cause no ace to be serv- itself cause the notice to be served on the re- 
ed. spondont or his pleader under the rules above 

refeired to. 


554. The notice to the respondent shall declare that, if ho doovS not 
aiipfvir in the Appellate Gouit on the day so 
fixed, the appeal will be heard m parte^ 


Contents of notice. 


Procedure on Hearmg, 

555. On the day so fixed, or on any other day to which the hearing 
may he adjourned, the npncliant shall he heard 
Eight to begin. support of the appeal. The Court shall then, 

if it does not dismiss the apfieal at once, hear the respondent against 
the appeal, and in such case the appellant shall be entitled to reply, 

656. If, on tbe da}^ so fi^ed, or anv other day to which the hearing 
Dismissal of appeal for may be adjourne 1, the appellant does not at tend 
uppeiUuit’s defixuit. jp person or by his pleader, the appeal shall be 

dismissed for default. 

If the appellant attends, and the respondent does not attend, the 
appeal shall be heard ex parte in his ab- 

Hearing appeal cr farte. 

When «in appeal is dismissed, under Act X. of 1877, s. 556, for the appellaot^s 
default, the order {hsmi‘'sing it is not appealable. — Ahmad Baksh v. Gobindi, I. L. R., 
SAii.eia 

An orbkr under s 556 of Act X. of 1877, dismissing an appeal for theappeh 
lanPfl default, is not a “decree^’ within the meaning of s. 2, and is not appealable.—" 
Mnkhi (Judgment-debtor) v. Fakir (Decree-hohler), 1. L. R , 3 All. 382. 

Where a suit has been instituted under Act VIII. of 1859, but decided at a time 
when Aft X of 1877 h.id come into operation, and an appeal is presented against 
such decision, s 3 of the latter Act distinctly indicates that such an appeal is to be 
governed hy the law of procedure in force at the date of the presentation of the 
aiipeal. Wheie, therefore, an appeal, presented when Act X of 1877 was in force, 
lias heea ilismissed under s. 556 of that Act, the appellant may apply for its re- 
admission under s. 658 ; and if such re-admission is refused, he is entitled to an 
appeal under s. 558. — Elahi Buksh v. Marachow, 1. L. R., 4 Cal. 825. 

Ah appellate Court, the appellant not attending in person 01 by his pleader, 
iuvstead of dismissing the appeal for default, as provided by s. 556 of Act X. of 1877. 
proceeded, in contravention of tbe provisions of that law, to dispose of the appeal 
on the merits, and dismissed it. The appellant preferred a second appeal to the 
High Court, contending that the Appellate Court had acted contrary to law. PeM 
that the Appelhite Court had so acted, and its decision could only be treated as a dis'» 
missaHor default, and that, so treating it, the proper and only course Open to th% 


from oexginal JDECREF^. 


§13. 

®{)petlani; was to have applied under s. 658 for the re-admission of his app'^al, and 
under these circumstances the second appeal would not lie. ISTand Bam Muham- 
mad Baksh (I. L, R , 2 All. 616) followed. — Kanahi Lai and others (Defendants) ??. 
Naubat Bai (Plaintiff), I. L. R., 3 All. 519. 

557. If on the day so fixed, or any other day to which the hearing' 
ofappoal where may be adjourned, it is found that the notice. 

notice not served in oonse- to the respondent has not been served m conse-. 
qnence of appellants fail- q^ence of the failure of the appellant to de- 
we to deposit cost. posit, within the period fixed by the Court, the‘ 

sum required to defray the costs of issuing the notice, the Court may 
order that the appeal be dismissed : 

Provided that no such order shall be passed, although the notice 
has not been served upon the respondent, if on 
Proviso. gxed for hearing the appeal the re-, 

spondeat appears in person, or by a pleader, or by a duly authorized 
agent. 

558. If an appeal be dismissed under section 556 or section 557,. 
Re-icimission of appeal the appellant may apply to the Appellate C Hirt 

dismissed for default. for the re-admission of the appeal ; and if it be 

proved that he was prevented by any sufficient cause from attending 
when the appeal was called on for hearing or from depositing the sum 
so required, the Court may re-ad mit the appeal on sucli terras as to costs 
or otheiwise as the Court thinks fit to impose upon him. 

An order under s. 556 of Act X. of 1877, dismi'^sino* an appeal for the appel- 
lant’s default, is not a decree ” within %e meaning of s 2, and is not appealable. — 
Mnkbi (Judgment-debtor) v. Fakir (Decree-holder), L L. R., 3 All. 332. 

On an application under s. 558 of the Code of Civil Piocednre for the re-admis- 
sion of an appeal which had been decided ex parte against the applicant, it appeared 
that be had been misled by reason of the appeal having been transferred from the* 
file of one Court to another, no notice of the transfer having been given to him by 
the pleaders in the case. that, under the circumstinces, the applicant was 

entitled to have the appeal re-adrnitted. — Narain Singh (Dffendant), Appellant, 
Bhewrah Charan Panda and another (Plaintiffs), Respondents, 8 Cal Law Rep. 350. 

Where a suit has been instituted under Act VIII. of 1859, but decided at a time 
when Act X. of 1877 had come into operation, and an appeal is piescntetl ag<iinst 
such decision, s. 3 of the latter Act distinctly indicates thit such an npixal is to bo 
governed by the law of procedure in force at the date of the pie^eiitation of the 
appeal. Where, therefore, an appeal, presented when Act X. of 1877 was in force, 
has been dismissed under s. 556 of that Act, the appellant may appiv for its re- 
admission under s. 558 ; and if such re-admission is refused, he is entitled to an 
appeal under s. 588.— Elahi Buksh v. Marachow, I. L. R., 4 Cal. 825. 

An Appellate Court, the appellant not attending in person or by his pleader, 
instead of dismissing the appeal for default, as provided by s. 556 of ActX of 1877, 
proceeded, in contravention of the provision of that law, to dispose of the appeal on 
the merits, and dismissed it. The appellant prefoned a second appeal in the Uigh 
Court, contending that the Appellate Court had acted contiary to law. Held that 
the Appellate Court had so acted, ^ and its decision could only be treated as a dismissal 
fpi default, and that, so treating* it, the proper and only course- open to the appellant 
was to have applied under s. 558 for the re-admission of his appeal, and under timse 
appeal would not lie. Hand Ram v, Muhammad Baksh 
T T — Kanahi Lai and others (Defendants) d, Naubat Eal 

(Plaintiff), I. li. R., 3 All. 
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559, If it appear to the Court at the bearing that any person who 
Power to aajonm hearing, » Pa^y to the suit in the Court against 


and difdofc persons appeat*- 
ing interested to be made 
respondents. 


whose decree the appeal is made, but who has 
not been made a party to the appeal, is inter- 
ested in the result of the appeal, the Court 
may adjourn the hearing to a future day to be fixed by the Court, and 
direct that such person be made a respondent. 

The discretionary power of directing a person to be made a respondentj con- 
ferred on the Appellate Court by s. 559 of the Civil Procedure Code, is not limited 
by any provision in the Limitation Act (XV. of 1877). — Manickya Moyee i?. Boroda 
Prosad MooWjee, I. L. R., 9 Cal. 355. 


The Court of first instance gave the plaintifE in a suit for money a decree 
against the defendant B, exempting the defendants A and H. B appealed, making 
the plaintiff the respondent to the appeal. The plaintifE did not appeal from the 
decree of the Court of first instance in respect of the exemption of A and The 
Appellate Court mMe A a respondent to the appeal under s. 559 of the Civil Pro- 
cedure Code, and, exempting B, gave the plaintifi a decree against A. Meld that, 
inasmuch as s. 559 does not empower an Appellate Court virtually to make an 
appeal for an appellant, who has refrained from availing himself of his privileges 
under the law, by introducing for him other respondents than those^ he has included 
ih his petition of appeal, and it could not be said that A was interested in the 
result of the appeal,*' as, having the unappealed decree of the Court of first 
instance behind him, his position was secure, the Appellate Court had improperly 
made A a respondent to the appeal, and given a decree against him. — Atma Bam u. 
Balkishen, 1. L. R., 5 AIL 266. 


660. When an appeal is heard ex faHe in the absence of the re- 
Ee-hearing on application spondent, and judgment is given against him, 
of respondent against whom be may apply to the Appellate Court to re- 
sff-jpewte decree made. hear the appeal ; and if he satisfies the Court 

that the notice was not duly served, or that he was prevented by suffi- 
cient cause from attending when the appeal was called on for hearing, 
the Court may re-hear the appeal on such terms as to costs or other- 
wise as the Court thinks fit to impose upon him. 

When an appeal has been heard ex parte, a re-hearing cannot be granted by the 
Court on an application under s 560 of the Civil Procedure Code, except upon legal 
evidence produced by the respondent of the facts necessary to entitle him to such 
re-hearing. — Muhammad Khan (Appellant) v. Dinomolee Dashya and another (Re- 
spondents), 8 Cal. Law Rep. 112. 


An ArPLXOANT, presenting a petition for the re-hearing of an appeal decided 
mi p(i>rte, must, at the time of making such application, be prepared to satisfy the Court 
that the notice of appeal was not duly served upon him, or that he was prevented by 
sufScient cause from attending when the appeal was called on for hearing.— Anunda 
Bhaha Biswas aUas Nyorauddin Sha Biswas v* Kema Bebee, I. L. R , 6 Cal. 548. 

An appeal was heard ea? in the absence of the respondent (defendant), and 
the judgioent was given against him. He applied to the Appellate Court to re-hear 
the appeal, and the Appellate Court refused to re-hear it. He then appealed, not 
&om the order refusing to re-hear the appeal, but from the decree of the Appellate 
Court. Held that he was not debarred, by reason that he had not appealed from the 
order refusing to re-hear the appeal, from appealing from the decree of the Appellate 
Court.— Ram Jas (Defendant) n. Baij Nath (PlaintifE), I. L. R., 2 All. 567. 


A sjacJONB appeal does He from an ex-parte judgment without requiring the to- 
f ellant to resort to a re-hearing ander s. 560. S. 1|9 'if the old Code prohibited m 
^peal from an ex-parte judgment ; but there i^ no corraaponding, e^orion to it in 

enables a regyponjdfefit Ip ij!|ove for a re-heafing 
the ia heard me provided he can ssti^fectoiily ^cqouij|| fpi: 



APraALS PKOM OKiaiNAL BEDEim 


31S 



omission to appear at the hearing ; bnt this section is permissive, not m^datory. 
The fiew Code seems to leave it to the party concerned to decide whether he ought 
to seek a re-hearing or prefer a second appeal. — Modalatha Kunhi Kanna Kurup 
(1st Defendant), 3 Ind. Jur. 167. 

661. Any respondent, though he may not have appealed against 
Upon hearing, respondent ^ny part of the decree, may, upon the hearing, 
may object to decree as if Bot Only support the decree on any or trie 
he had preferred separate grounds decided against him in the Court 
appeal. below, but take any objection to the decred 

which he could have taken by way of appeal, provided he has filed a 
notice of such objection not less than seven days before the date fixed: 
for the hearing of the appeal. 

Such objection shall be in the form of a memorandum, and the 
Form of notice, and pro. provisions of section 641, SO far as they relate 
visions applicable thereto. to the form and contents of the menioranduiB 
of appeal, shall apply thereto. 

The notice of objections referred to in s 561 of the Civil Procedure Code must 
be filed not less than seven days before the date fixed for the hearing in the suta- 
monses issued to the public. — Deo Kishen and another i?. Maheshar Sahai and others,. 
L Ii. R., 4 All. 248. 

A NOTICE of objection under s. 661 of the Code of Civil Procedure (Act XIV. 
of 1882) must be filed not less than seven days before the date (if any) fixed for 
the hearing of the appeal in the notice served upon the respondent. S. 5 of Act 
XV. of 1877 does not apph^ to an objection under s. 561 of the Procedure Code. — 
Kally Prosunno Biswas t?. Mungala Dassee, I. L. R , 9 Cal 631. 

Objecfions to a decree under s. 561 of the Civil Procedure Code (Act XIV. of 
1682) need not necessarily be filed seven days before the day originally fixed for 
hearing the appeal. When the hearing is postponed, it is sufficient if the objections 
are filed seven days before the day fixed for the postponed hearing, the object of 
s. 561 being merely to give the appellant timely intimation of proposed objections.— 
Eangiidas tj. Bai Girja, 1. L R., 8 Born. 559. 

A OBTAINED a decree for possession of land against B and for costs against B, 
0, D, and others, defendants in the suit. C and other defendants appealed against 
this decree so far as it awarded costs against them, making A and D respondents 
to the appeal. Under s. 561 D objected to that part of the decree which awarded 
possession of the land to A. Held on appeal that it was open to D, although im- 
properly made a party to the appeal by 0 against A, to take objection to the rest of 
the decree. — Timmaya ??. Lakshrai, I. L. R., 7 Mad, 215. 

The Court of first instance found for the defendants on the merits, and passed 
a decree in their favour without costs. The defendants appealed against that part 
of the decree which disallowed them their costs. The plain tifi filed a notice of ob- 
jections to the decree on the merits as required by s. 561 of the Code of Civil Proce- 
dure (ActXiy. of 1882). The lower Court of Appeal varied the decree by allowing 
the defendants their costs of suit, and held that the plaintiff was not entitled to file 
any objections. Held that the Court of Appeal was in error in holding that the 
plaintiff’s objections could not be entertained. S. 561 of the Code gives the re- 
spondent the power of taking any objection to the decree at the hearing of an ap- 
peal which he could have taken by way of appeal, provided he has filed a notice of 
his objections not less than seven days before the date fixed for the hearing of the 
appeal ; and this power is independent of whether an appeal lies on a mere ques- 
tiou of costs. Held also that a finding, unaccompanied by the reasons for it, as 
required by s. 204 of the Code, is not a conclusive finding of fact binding on a Court 
of second appeal— Kamat «?. Kdmat, I. L. R., 8 Bom. 368. 

The plaintiff sued the defendants for compensation for the wrongM taking of 
tw fruit on a tr^e which he alleged belonged to him. The defendants set tip as a 
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defence that the frnit on snoh tree had not been removed, and that such tree belong'*' 
ed to them The Court of first instance dismissed the suit on the ground that the 
fruit on such tree had not been removed, but found incidentally that such tree 
belonged to the plaintiff.* The plaintiff appealed from the decree of the Court of 
first instance ; and the defendants objected to the decree, contending that such tree 
belonged to them. Meld tint, inasmuch as the Court of firct instance did not, iu 
deciding that such tree belonged to the plaintiff, decide a question aubstantially in 
issue, it did not decide in this matter “ against the defendants/’ within the rneaning 
of s, 561 of the Civil Procedure Code, and, as the decree was limited to dismiHsing 
the siiit, the defendants as respondents were not qualified to take an objection 
which they could not have taken by way of appeal, and therefore the Appellate 
Court was not warranted by law in entertaining the objection taken by the defend- 
ants.— Balak Tewari Kansil Misr and others, I. L. R., 4 All. 491. 

An appeal having been filed on the lOth April, 1879, and the date for hearing 
fixed for May, 1879, a memorandum of objections under s. 521 of the Civil Procedure 
Code was filed by the respondent on the 18th September, 1879, before the actual 
Kearing which took place in July, 1880. Held that the memor.uHlum of objections, 
under 8. 561 of the Code of Civil Procedure as amended by s. 86 of Act Xll. of 
1879, ought to have been filed not less than seven days before tlie date fixed for 
hearing, and was therefore inadmissible. On an application^ for review, held 
{per Maclean, J., distinguishing the case of Ratansi Ilullianji, 1. L. R,2 Bom, 
184) that nothing having been done, and no proceeding having been commenced 
Ky the respondent up to 3lst May, 1879, under the Procedure Code as it existed 
prior to that date, the filing of the memorandum was governed by the present Code 
as amended, and therefore inadmissible. Held {per Mitter, J.) that the appeal, 
having been filed before Act XIL of 1879 was passed, was a proceeding within the 
meaning of s, 6 of the General Clauses’ Act (I. of 1808), and that the new Act 
therefore did not affect the appeal. — Bam Gobind Jugodeb (Defendant), Appellant, 
Denobuudhu Sri Chundun Mohapatter (Plaintiff), Respondeat, 9 Cal. Law Rep. 
281. 

Where the time for filing objections under s. 561 of the Civil Procedure Code 
■expired on a day when the Court was closed, and objections were filed on the day 
the Court re-opened, held that such objections were filed within time. On the lOtli 
March, 1874, L gave M a mortgage on certain land for Rs. 24,000 for a term of ten 
years, by which it was provided, inter alid. that the mortgagee should take the pro- 
fits of the land in lieu of interest ; that tne mortgagee should grant a lease of the 
land to the mortgagor, the latter paying the former the profits of the laud every 
harvest in lieu of interest ; that, if the mortgagor failed to pay the mortgagee the 
profits of the land by the end of any year, he should pay interest on the principal 
amount of the mortgage at the rate of one per cent, calculated from the date of the 
mortgage, and in such case the mortgagee should have no claim to the profits ; and 
that, if the mortgagor failed to pay the mortgagee the profits by the end of any 
year, the mortgagee should be at liberty to cancel the lease, and to enter on the land,, 
and collect the rents thereof, and apply the same to payment of inteiest. On the 
21at March, 1874, gave L a lease of the land, under which Rs. 1,980 was the sum 
agreed to be payable annually as profits in lion of interest. In 1879, M, who had 
not been paid any profits, sought to enforce in the Revenue Courts the condition as 
to entry on the land, but was successfully lesisted by L’s widow. On the 16lh 
January, 1880, M sued L’s widow for interest on the principal amount of the mort- 
gage at the rate of one per cent, calculated from the date of the mortgage to the 
date of the suit, claiming the same by virtue of the provisions of the mortgage, on 
the ground that he had not been paid any profits. Meld that the mortgage and lease- 
transactions mnst be regarded as one and indivisible, and the questions at issue 
between the parties be dealt with Qud mortgagor and mortgagee ; that, so regarding 
such transactions and dealing with such questions, M and L did not stand in the 
position of ‘landholder’’ and “tenant,” and the proceedings of 1879 in the Revenue 
Courts were !md without jurisdiction ; also that, although, looking at the terms of 
the contract of mortgage, it was the intention of the parties that, on the mortgagor 
failing to pay the mortgagee the profits by the end of any year, the latter should, in 
Ip# first pkie, seek possession of the land, yet as M had never obtained possession, 
the contrary had been resisted when he sought to obtain it, his present claim 
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for iniere'it was maintainable. The Court directed that so mnfli of the mtoreat as 
■woh due at L’a death should be recoverable from such property ol_ his as had come 
into his widow’s hands ; and as to the rest, which related to the penpd dnnn^ whicu 
the widow had been in possession and in receipt of the profits, that it should be 
recoverable from her personally. — Bagbelin v. Mathura Prasad, I. L. R., 4 AIL 430. 

562. If the Court against whose decree the appeal is made has dis- 
Eemand of case by Ap- posed of the suit upon a preliminary point so 
pellare Court. as t(» exclude any evidence of fact which appears 

to the Appellate Court essential to the determination of the lights of 
the parties, and the decree upon such preliminary point is reversed in 
appeal, the Appellate Court may, if it thinks fit, by otder remand the 
ease, togetlier with a copy of the order in appeal, to the Court against 
whose decree the appeal is made, with directions to re-admit the suit 
under its original number in the register, and proceed to investigate 
the suit on the merits. 

The Appellate Court may, if it thinks fit, direct what issue or 
issues shall be tried in any case so remanded. 

An Appellate Court ha^ no power to remand a case except under the provi- 
sions of s. 562 of the Code of Civil Procedure. — Mudim Mohun Poddar and another 
«?. Bhoggomanto Poddar and others, I L. R., 8 Cal. 923. 

The right of appeal given by ss. 588 and 689 of Act X, of 1877 from an order 
of remand, as contemplated by s 562, is not taken awaj^ by s. 586. C’h.uulhri Ranjit 
Singh Jafar AH Khan (I. L. R., 3 All. 18) followed. — Maliadev Karsingh v. Ragho 
Keshav, I, L. R., 7 Bom. 292. 

A Court in the exercise of appellate jurisdiction passed an order under s. 562 
of the Civil Procedure Code, remanding a case of the Small Ganso Court class as 
described in s. 586. Ifeld that, under the express words of the second portion of 
s. 689 of the Code, an appeal does He to the High Court from such an order.— Kirte 
Mohaldar v* Ramjan Mobaldar, f. L. R., 10 Cal. 523. 

An appeal from an order on appeal remanding a suit for re-trial is not to be 
confined to the question whether the remand has been made contrary to the provi- 
sions of s. 662 of Act X. of 1877 or not, but the question whether the decision of 
the Appellate Court on the preliminary point is correct or not may also be r.u'sed and 
determined in such an appeal. — Badam (Defendant) Imrat and others (Plaintiffs), 
L L, B., 3 AIL 675. 

On an appeal from an order under s. 562 of the Civil Procedure Code remand- 
ing the case, the High Court cannot con.sider the facts on which the lower Apptdiato 
Court passed the order of remand. AH that it can do under s. 588, cl 28. is to con- 
sider whether, on the findings of fact by the lower Appellate Court, that Oouit was 
riglit in remanding the case.—Noiniollah Pramanick v. Grish Narain Moonshee, 
1. h. R., 8 Cal. 674. 

• By the amendment of the plaint a suit for the restoration of a pond, which it 
was alleged the defendants were wrongfully filling up, to its original comlition, wms 
altered into one for the protection of the plaintiffs from any infringement of, or for 
a declaration of their light to a share in the produce, and the use of the water, by 
way of easement. Held that the alt(*ration in the plaint was a niattmial one ; and 
that an Appellate Com t is not empowered by Act X, of 1877 to order or allow a 
plaint to be amended, or to remand a case under s. 562 of that Act for the purpose 
of such amendment.— Parzand AH v. Yusuf AH, I. L. R., 2 Ail. 669. 

Asthb Limitation Act (XV. of 1877) shortens the period of limitation in the case 
of promissory notes payable on demand, the period of limitation in respect of sneh 
notes executed prior to 1st October, 1877, is governed by the provisions of s. 2 of 
nie Act.^ V hen a Court of first instance, after taking evidence, dismisses a suit upon 
A prehimnary objection without giving a decision upon the merits of the case, and the 

M reversed on appeal^ the Court of Appeal, if it cousiders the evidence on 


SIS 


APPEALS EEOM ORIGINAL DECREES. 


record suffioioiit, may decide the case, and is not bound to remand it for trial under 
B. 562 of the Civil Procedure Code. — Bandi Siibbayya (Defendant), Appellant, 
Madalapalli Subanna (Plaintiff), Respondent, I. L. R., 3 Mad. 96. 

8. 26 of the Code of Civil Procedure does not authorize the joinder of plaintitfs 
with antagonistic claims arising out of distinct causes of action. Where one of two 
widows of a deceased Hindu and her adopted son sued as co-plaintiffs, claiming in 
the alternative either to recover the whole family-estate for the latter, if the adop- 
tion was valid, or, if the adoption was invalid, one-half of the estate for the for- 
mer, held that the suit was bad for misjoinder. Held also that when such mis- 
joinder had been allowed, and the suit decided, and an appeal brought, the Court of 
Appeal should dispose of the suit in the mode in which the lower Court ought to 
have disposed of it, by returning the plaint for amendment. Parzand Ali t?. Yusuf 
Ali (I. L R., 2 AIL 669) dissented from. — Lingammal v, Venkatammal, I. L. R., 

6 Mad. 239. 

The Court of first instance made an order returning the plaint in a suit to bo 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such order the Appellate Court, holding that the ('ourt of first 
instance was competent to try such suit, made an order “ decreeing the appeal.’^ It 
subsequently made an additional order directing that the case should be returned 
for re-trial.'’ On appeal to the High Court from such additional order, held that the 
appeal would not lie, as it was in realitj” one from an order passed in appeal from an 
order returning a plaint, which, under the last clause of s. 688 of Act X. of 187t, 
was final, and not an appeal from an order remanding a case under s. 562, the charac- 
ter of the original order of the Appellate Court not being altered by the passing of 
the additional order. — Krishna Ram (Defendant) v, Narsingh Sevak Singh and others 
(Plaintiffs), 1. L. R., 3 All. 855. 

A Court of first instance dismissed a suit upon a preliminary point. On appeal 
by the plaintiff asrainvst the decree of such Court the then Judge of the Appellate 
Court, Mr. B, reversed the decree upon such preliminary point, and remanded the suit 
under s 562 of Act X. of 1877 for the trial of a certain issue. The Court of fii*st in- 
stance tried such issue, and made a decree in accordance with its finding thereon. On 
appeal against the decree of the Court of first instance the defendant again raised 
such preliminary point. The then Judge of the Appellate Court, Mr. K, dismissed 
the suit upon such preliminary point. Held that, as, although Mr. B had irregu- 
larly remanded the suit under s. 662 of Act X. of 1877, his decision disposed of 
such preliminary point, and only left open for trial the issue which he had directed 
to be tried, Mr. K was not competent to re-try and decide such preliminary point.— 
Suraj Din (Plaintiff) w. Chattar (Defendant), I. L. R., 3 AIL 755. 

Upon an appeal, under s. 588, clause to, of the Civil Procedure Code, from an 
order of an Appellate Court under s. 562, remanding a case which has been disposed 
of upon a preliminary point in the Court of first instance, the High Court may enter 
into the merits of the adjudication by the Court of first instance on the preliminary 
point, and may, if it finds the order of the lower Appellate Court defective, allow 
the party, who had the benefit of a decree in the first Court, to retain that benefit. 
The purchaser of the rights and interests of a judgment-debtor who is a member of 
a joint family, at a sale in execution of a decree, does not acquire any title to the 
rights and interests of the other members of the family, unless it is clear that the 
judgment-debtor was sued in a representative capacity. Mnddun Thakur Kantoo 
Ball (I. L. B , 2 Cal 379) distinguished- — Loki Mabto and others (Plaintiffs) u, 
Aghoree Ajail Lall and others (Defendants), I. L. R., 5 Cal. 144. 

563. When a case is remanded with directions to take any evidence 

When further evidence excluded, the Court to which the case is re- 
manded shall not take any other evidence m 
evidence tendered to contradict the evidence so taken. 

664. The Appellate Court shall not remand 
a case for a second decision, except as provided 
in section 568* 
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s. 26 of'the Code of Civil Procedure does not aiitborize the joinder of plaint- 
iffs with antagonistic claims arising out of distinct causes of action. Wliere 
of two widows of a deceased Hindu and her adopted son sued .as co-pJaintiKs, 
claiming in the alternative either to recover the whole family-estate for the latter, 
if the adoption was valid, or, if the adoption was invalid, one-half of the estate for 
the former, held that the suit was bad for misjoinder. Beld also that, when 
such misjoinder bad been allowed, and the suit decided, and an appeal brought, the 
Court of Appeal should dispose of the suit in the mode in which the lower Court 
ought tojhave disposed of it, by returning the plaint for amendment — f’arzand All 
p Yusuf All (I. L. R., 2 All. 669) dissented from, — Lingamm^l v. Veukatamm^l, 
L L. R., 6 Mad. 239, 


565. When the evidence upon the record is sufficient to enable 
When evidence on record *^6 Appellate Court to pronounce judgment, 
sufficient, Appellate Court the Appellate Ooiirt shall, after re-settling the 
shall determine case finally, issues, if necessary, finally determine the case, 
ijot withstanding that the judgment of the Court against whose decree 
the appeal is made has proceeded wholly upon some ground other than 
that on which the Appellate Court proceeds. 


Where a Court of first appeal omits to determine a material issue of fact, the 
High Court as a Court of second appeal is not competent, under s. 565 of the Civil 
Procedure Code, to determine such itself, but should refer it for determination 
to the Court of first appeal. — Sheo Ratan v. Lappu Kuar, I. L. R., 5 AIL 14. 


566. If the Court 


When Appellate Court 
may frame issues and refer 
them for trial to Court 
whose decree appealed 
against. 


against whose decree the appeal is made has 
omitted to frame or try any issue, or to deter* 
mine any question of fact, which appears to the 
Appellate Court essential to the right decision, 
of the suit upon the merits, and the evidence 
upon, the record is not suflScient to enable the 
Appellate Court to determine such issue or question, the Appellate 
Court may frame issues for trial, and may refer the same for trial to the 
Court against whose decree the appeal is made, And in such case shall 
<|irect such Court to take the additional evidence required ; 

and such Court shall proceed to try such issues, and shall return 
to the Appellate Court its finding thereon, together with the evidence. 


Where the lower Appellate Court omits to give reasons for its decision, the 
High Court will retain the case in second appeal, and either require the Judge to 
estate his reasons, or, in the event of his absence, refer the questions to bis successor 
for fresh trial. — Assauiilkh v. Hafiz Mahomed Ali, 1. L. R., 10 Cal. 932. 

Asshmino that an Appellate Court, in deciding a case in a manner inconsistent 
with, and opposed to, the finding returned to it by the Court of first instance under 
Act X. of 1877, s. 666, in the absence of objections, acted irregularly, its decree 
could not be reversed or the case remanded on account of such irregularity, such 
irregularity not affecting the merits of the case or the jurisdiction of the Court. — 
Akbari Begam v, Wilayat Ali, 1. L, R., 2 AIL 908. 


Where an Appellate Court, under Act VIII. of 1859, s, 354, refers to a lower 
Court issues for trial, and fixes a time within which, after the return of the finding, 
either party to the appeal may file a memorandum of objections to the same, neither 
party is entitled, without the leave of the Court, to take any objection to the finding, 
orally or otherwise, after the expiry of the period so fixed, without his liaving filed 
»Suoh memorandum.— Ratan Singh v. Wazir, I. L. R., 1 All 165. See also under 
Act X. of 1877, s. 666. — Akbari Begam v, Wilayat Ali, I. L, R., 2 All. 908. 

As THE Limitation Act (XV. of 1877) shortens the period of limitation in the case 
notes payable on demand, the period of limitation in respect of sncii 
€;^ecuted pi*ior to 1st October, 1877, is governed by tbe provisions of s, 2 of 
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tlie Act. Wl^eti a Court of first instance, after taking evidence, dismisses a suit iipote 
a preliminary objection without giving a decision upon the merits of the case, and^ 
the decree is reversed on appeal, the Conrt of Appeal, if it considers the evidence om 
record sufficient, may decide the case, and is not bound to remand it for trial' under' 
s. 50*2 of the Civil* Procedure Code. — Baudi Subbayya (Defendant), Appellant, iJ.- 
Madalapalli Subanna (Plaintiff), Respondent, 1. L. R., 3 Mad. 96. 

In a suit for negligence, where it is possible that the Court may take one or 
more different views as to the proper measure of damages, the plaintiff must come 
prepared with evidence as to the amount of damages according to whichever view 
the Court may adopt : and if the evidence produced is applicable to one view only^ 
the Court cannot give the plaintiff a retrial, and allow him to remodel his case with 
fresh evidence under Act X. of 1877, s .566. That section is intended to provide for 
cases wliere some point has come to light in the Appellate Conrt, which has not been 
raised, or the importance of which has not occurred to the parties or to the Judge in. 
the Court below. — Auundolall Doss v. Boycaimt Ram Roy, L L. R., 5 Cal. 283. 

The plaintiff sued to recover from the defendant Rs. 71-3-B, alleging that the 
defendant had illegally levied the money on the plaintiff’s hind on account of 
enhanced summary st^ttlement and local-fund cess. The defendant, being a minor,, 
was represented by tlie Collector as his administrator. The Assistant Judge who 
tried the suit awarded the plaintitFs claim. The District Judge in appeal redttced 
the {unount of the plaintiirs claim to R.s. 38-4-9, but upheld the decree of the first 
Couit in other re^^pects. The defendant thereupon filed a second appeal in the 
High (’ourt. /fe/r/ that under the Civil Procedure Code (Act X. of 1877), s. 566, 
no second appeal lay, as the suit was- one cognizable by a Small Camse Court. Act 
X. of 1876, s 15, removes suits to which the Collector is a party from the furisdic' 
tioii of the Small Cause Court ; hut the nature of the suit remains unaltered, — 
Musa i^liya Salieb v, Sayad GiiUm Husein, I. L. R., 7 Bom. 100. 


H SUED B for arrears of rent, alleging that the annual rent payable by the latter 
was Rs. 212- UO. The Conrt of first instance gave IJ a decree based on the finding 
that the annual rent payable by B was Rs. 94. H appealed, and the lower Appellate 
Court gave him a decree based on the finding that the annual rent payable by B was 
Rs. 128-12*0. B appealed to the High Conrt from the lower Appellate Court’s 
decree. H did not appeal from that decree, neither did be take any objections 
thereto under s. 561 of Act X of 1877. Stuart. C.J., and Oldfield, J.. before whom 
such appeal came on for hearing, remanded the case to the lower Appellate Court for a 
fresh determin.ition of the question as to the amount of the annual rent payal)Ie by 
B. The lower Appellate Court then found that the annual rent payable by B was 
Rs. 212-1-0. Held by Stuart. C.J. (Oldfield, J., dissenting), that such second find- 
ing of ihe lower Appellate Court should be accepted, and the amount awarded by its 
decree be enlarged accordingly, notwithstanding H had not appealed from that 
decree, or preferred objections thereto. — Bikramajit Singh (Defendant) v, Kusainl 
Begani (Plaintiff), I. L, R., 3 All. 643. 


667. Such finding and evidence shall become part of tbe record in 
Finrliiiff and evidonoe to ; and either party may, within a time 


be put on record. 
Objections to finding. 


to be fixed by the Appellate Court, present a 
memoraadurn of objections to the finding. 
After the expiration of the period fixed for presenting such memo-- 

^ , raadam the Appellate Court shall proceed to» 

Deter«,^nat.oa of appeal, determine the appeal. 


WHEHEafirst Appellate Court has remtanded a ease to the Court of first in- 
stance lor the trial of issues, and where, on the return of the findings on these 
issues, UO objections have been preferred under s. 567 of the Civil Procedure (3ode,, 
the Appellate Court, after the period fixed for presenting objections, may, at its. 
discretion, receive or decline to receive any written objection, but is, in any case^ 
bound to consider the findings of tlie lower ComtI on the merits, and fs not’pte-7 
from hearing argamtents fair ajgff against the findings at the hearing off th% 
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appeal, Al 5 i>an Begam v. Wilayat AH fl. L. R., 2 AIL 908) followed. The im- 
perativre provisions of' s. 574 of the Civil Procedure Code apply alike to cases 
remanded by the first Appellate Court for the trial of issues and to those in which 
no snch remand has taken place. — Timed All v. Salima Bibi, I. L. B., 6 AIL BBS. 

WHE 3 RB a first Aopollate Court has reman led a case to the Court of first in- 
stance for the trial of issues, anl whu'e, on the ivlnrn of findings on these issues, 
dbjections under s. 5f)7 of the Civil Procedure 0)de have not been filed until after 
the expiration of the prescribed period, the Appelhte Court, though not bound to 
entertain the obieotions should, nevertheless, upon the hearing of the rennnd, 
allow the party filing them to he heard with regard to them. Ratan Bingh v. \Va:?ir 
(I. Ii. R., 1 All. 165) and Akban Begara v. Wilayat Ali (I. L. R, 2 AIL 908) 
fcf^rred to. An Appellate Court, because it remands issues, does not therefore, in 
the absence of subsequent objection by either or both of the parties to the findingilt 
when returned, divest itself of its power to exercise its judicial mind as to the pro- 
priety of such findings ; but, apart from any objection by the parties, it should 
examine and test them to see whether or not they ought to he accepted. Akbari 
Begam ^7. Wilayat Ali (I. L R., 2 AIL 908) followed. Timed AH w. Salima Bibi 
(I. L. R., 6 All. 383) referred to. — Mumtaz Begarn v. Fateh Husain, I. L. R., 
6 AIL 391. 

6SS, The parties to an appeal shall not be entitled to produce ad- 
Production of additional ditional evidence, whether oral or document- 
fevidenoe in Appellate Court, ary, in the Appellate Court. Blit if 

(a) the Court against who^e decree the appeal is made refuses to 
admit evidence which ought to have been admitted, or 

(b) the Appellate Court requires any docuraent to be produced for 
any witness to be examined to enable it to pronouace judgment, or for 
any other substantial cause, 

the Appellate Court may allow such evidence to be produced, or 
docuraent to be received, or witness to be examined. 

Whenever adiitional evidence is admitted by an Appellate Court, 
the Court shall record on its proceedings the reason for such admission. 

569. Whenever additional evidence is allowed to be received, the 
Mocleof taking additional Appellate Court may either take such eviileuce, 

evidence.^ or direct the Court against wiiose decree the 

appeal is made, or any other subordinate Court, to take such evidence, 
and to send it, when taken, to the Appellate Court. 

570. In all cases where additional evidence is directed or allowed 
Points to be defined and to be taken, the Appellate Court shall specify 

recorded. the points to which the evidence is to be con- 

fined, and record on its proceedings the points sospecilied. 

Of the Judgment in Appeal. 

571. The Appellate Court, after hearing the parties or the'r 
Judgment when and pleaders, and referring to any part of th** pro- 

where pronounced. ceedings, whether OH appeal or in the OMirfi 

against whose decree the appeal is made, to which reference m ij b 5 
considered necessary, shall pronouace judgment in open Court, either 
at once or on some future day, of which notice shall be given to the 
prties or tbeir pleaders. 


Civ. 41 
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572, The jadgRienfc shall be written in English ; provided that, if 

English is not the mother-tongue of the Judge, 
Language of judgment. jg write an intelligible judg- 

ment in English, the judgment shall be written in his mother-tongue or 
in the language of the Court. 

573. When the language in which the judgment is written is not 

the language of the Court, the judgment shall, 
Translatioa of judgment. ££ gQ require, be translated into such 

language, and the translation, after it has been ascertained to be 
correct, shall be signed by the Judge or such officer as he appoints in 
this behalf. 

574. The judgment of the Appellate 
Oontenfca of judgment. Qourt shall state- 

fa) the points for determination ; 

{b) the decision thereupon^ 

(c) the reasons for the decision ; and, 

(d) when the decree appealed against is reversed or varied, the 
relief to which the appellant is entitled ; 

and shall, at the time that it is pronounced, be signed and dated 
by the Judge or by the Judges concurring 
mate and signafcuro. therein. 

Thk order of adjudication made under s. 651 of the Civil Procedure Code is a 
decree, and the procedure authorized under that section does not dispense with the 
nece«?sity of drawing up a judgment. — Royal Reddi (Second Plaintiff), Appellant, t?, 
Linga Reddi (Defend int), L L. R., 3 Mad. 1. 

Where the lower Appellate Court omits to give reasons for its decision, the 
High Court will retain the case in second appeal, and either require the Judge to 
etate his reasons, or, in the event of his absence, refer the questions to his successor 
for fresh trial. — Assanullah ■». Hafiz Mahomed Ali, I. L, Rr, 10 Cal. 932, 

575, When the appeal is heard by a Bench of two or more Judges, 
Heoisioo, when appeal heard the appeal shall be decided in accordance with 
by two or more Judges. the opinion of such Judges or of the majority 
(if any) of such Judges. 

If there be no such majority which concurs in a judgment varying 
or reversing the decree appealed against, such decree shall be affirmed : 

Provided that, if the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and 
the Judges composing the Bench differ in opinion on a point of law, 
the appeal may be referred to one or more of the other Judges of the 
same Oojirt, and shall be decided according to the opinion of the 
majority (if any) of all the Judges who have heard the appeal, includ- 
ing those who first heard it. 

When there is no such majority which concurs in a judgment vary- 
ing or reversing the decree appealed against, such decree shall be 
affirmed, 

The High Court may, from time to time, make rules consistent 
with this Code to regulate references under this section. 

The provisions of the Letters Patent of 1865, cl. 36, that when the Judges of a 
Division Bench are equally divided in opinion, the opinion of the Senior Judge shall 
prevail, has been superseded by Act X. of 1877, s. 575 (which is extended to 
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miscellaneous proeeeiiings of the nature of appeals by s. 647 of 

regards cases to which s 575 is applicable.— Appaji Bhivrav «?. Shivlal Khubchand, 

I. L. R., a Bom, 204 (F.B.). 

S. 575 of Act XIV. of 1882 does not take away the right of appeal which is 
given by cl. 15 of the Letters Patent. When the judgment of a lover Court lias 
been confirmed under s. 575 ot the Code ot Civil Procedure by reason of one of 
the Judges of the Appeal Court agreeing upon the facts with the Court below, an 
appeal will lie against such judgment, notwithstanding the terms of s. 575, — Appaji 
Bhivrav v, Shiblal Ivhtibchand (I. L R., 3 Bom. 204) approved.— Gossaini Sri 108- 
Sri Giidhariji Mabaraj Tickait v Purushotnm Gossami, I. L. R., 10 Cal. 814. 

The only Bench which can legal! deal with an appeal which has been referred 
nnder the provisions of s. 575 of the Civil Procedure Code is one whicii includes the 
Judges who first heard the appeal, and whose difference in opinion on a point of 
law necessitated the reference Kbelut Chnnder Ghose t?. Tara Chum Koondo 
Ohowdhry (6 W. R 269), Mahomed Akil v. Asad-un-nissa Bibi (5 Wyman's Rep. 
69), and Brand t?. Tlammersuiith and City R.iilway Company (36 L. J., Q. B.. 
337) referred to. The word “judgment” as used in Rule II. of the Rules made by 
the High Court, North-Western Provinces, to regulate references under s. 575 of the 
Civil Procedure Code, must not be understood in its strict sense, but merely as an 
expression of opinion containing reasons for a contemplated or proposed judgment. — ■ 
Boliilkhand and Kumaon Bank, Limited, Bow, I. L. R., 6 All. 468. 


676. When the appeal is heard by more Judges than one, any 
Judge dissenting from the judgment of the 
Dissent to be recorded. Court shall State in writing the decision or 
order which he thinks should be passed on the appeal, and he may 
state his reasons for the same. 


577. The judgment may be for confirming, varying, or reversing 
What judgment may the decree against which the appeal is made, 
direct. or, if the parties to the appeal agree as to the 

foim which the decree in appeal shuil take, or as to the order to be 
passed in appeal, the Appellate Court may pass a decree or order 
accordingly. 

M sunn K and J to enforce a right of pre-emption in respect of property which 
lie alleged K had sold to J. K denied that she had sold such propeity to J. J set 
np as a defence that M had waived his right of pre-emption. The Court of first in- 
stance divsmissed the suit on the ground that the alleged sale hud not taken place. 
J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the alleged sale had not taken place, J then appealed 
to the High Court, making K the respondent. Held that neither the appeal from 
the original decree in the suit, nor the api>oal from the appellate decree therein, was 
admissible. Beld also that the finding as to the illeged sJe wa.s one between the 
plaintiff and defendants in the suit, and not between the defentlant-vendor uml the 
defendant-vendee who were litigating, and would not bar adjudication of the 
matter in issue between them in a suit brought by the latter for the f-btahlishmeut 
-of the sale.— Jumna Singh and another (Defendants) v. Kanmr-iui-niHa f Plaintiff^ 
I. L. R , 3 AH. 152 (P.B.) . ^ ^ 


578. No decree shall be reversed or substantially varied, uor shall 
No decree to be reversed Case be remanded, in appeal, on account 

or modified for error or of any error, defect, or irregularity, whether in 

If '"f “I 

, . Otherwise, not affecting the merits of the 

case or the jurisdiction of the Court. 

, The refusal of a plaintiff-respondent to make good a deficiency in court-fees ia 
»e^t of his plaint when oalied upon to do so by the Appellate Court is not « 
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ground upon wliich the Appellate Court should reverse the decree of the Court oJS 
first Instance and dismiss the suit. — Mehdi Husain (Plaintiff) v. Madar Bakhsh and 
others (Defendants), I. L. E,, 2 AIL 889. 

A SUIT was instituted and tried on the merits in the Court of a Subordinate 
Judjre without any objection being taken, either by the defendants or by the Court, 
that the plaint was insufficiently stamped. The defendants appealed on the merits, 
and the District Judge, being of opinion that the stamp on the plaint was inadequate, 
called upon the plaintiff to pay the ad<litional fee which would have been pajmhl© 
had the objection been taken and the question rightly decided in the Court of first 
instance. Held^ on second appeal, that the order of the Judge was p'operly made 
under s. 12, cl. ii. of the Court Fees’ Act, VII. of 1870. — Shama Soondary v, Hurro 
Soondary, 1. L. R , 7 Cal. 348. 

The plaintiffs in this suit, alleging that they were co-sharers of a certain village, 
that certain land situate in such village was the property of the eo-sbarers, and 
that such land had been improperly sold by the persons occupying it to one of the 
co-shaiers, sued the vendors and the pui chaser and tlie other co*sbarers for posses- 
sion of their share of such land and the setting aside of the sale so far as their share 
was concerned, and valued the suit according to their share. Held that the^ error m 
the frame and valuation of the suit, inasmuch as it did not affect the jurisdiction of 
the Court in which the suit was instituted or the merits of the case, was not, under 
s. 678 of the Civil Procedure Code, a ground on which the Appellate Coiut should 
have reversed the decree of the Court of first instance. — Unnoda Persad Roy v. 
Erskine (12 B. L. R. 370) distinguished. — Param and others v. Aclial, I. L. R , 
4 All. 289 

Suit by payee against diawer upon a hundi drawn in British India upon a per- 
son at Colombo The hundi was not stamped when diawn Obj<‘ction taken to its 
admission in evidence by defendant was allowed by the Munsif, but plaintiff was 
permitted to sue for the amount due upon the oiiginal consideration. The suit was 
dismissed on the ground that no consideration was proved. Upon appeal the Dis- 
trict Judge held that the hundi did not require a stamp as it was not intended to 
operate in British India, and admitted the hundi in evidence as a business letter ad- 
mitting responsibility, and found that theie was consideration. Held upon second 
appeal that the hundi having been admitted in evidence, though contrary to law, by 
the District Judge, no objection could be taken to the decree in second appeal upon 
that account. — Ram4sami Chetti (Defendant), Appellant, v. R4mas4mi Chetti and 
another (Plaintiffs), Respondents, I. L. R., 6 Mad. 220. 

A Mahomeban residing at Zanzibar let a house situated there to the defend- 
ant, to be held by the latter as long as he pleased, under a lease in which he (the 
lessor) stipulated never to remove the lessee. The plaintiff subsequently, with full 
knowledge of the lease, purchased the same house from the lessor, and as such pur- 
chaser sued to eject the defendant. The plaintiff tendered evidence to nHow that 
by the custom of Zanzibar the defendant’s tenancy was detei mined upon the sale 
by the landlord. ^ This evidence was refused. Held that the alleged custom, even 
if proved, was invalid. It was unreasonable, as enabling a man, after having 
granted a lease, to deprive the lessee of the entire benefit of his lease. The exclu- 
sion of evidence in the lower Court is not sufficient ground for reversing that Court’s 
decree, unless tbe Appeal Court comes to the conclusion that the evidence refused, 
if it had been received, ought to have varied the decision. — 0. R DeSouza «?. Pes- 
tanji, I. L. R., 8 Bom. 408. 

In a suit to recover possession of certain immoveable property alleged to have 
been purchased by the plaintiff from a Hindu widow, who claimed to have held the 
same as heir of her husband, the defendant, who was the mother of tlie husband, 
contended, inter alid^ that the alleged purchase and sale wore invalid, by reason that 
she hf^raelf was entitled to maintenance out of the property. The first Court gave 
the plaintiff a decree, and this decree was affirmed on appeal by the District Judged 
who, however, gave no reason of his own for his judgment, but merely adopted 
those of the lower Court. Held that, having regard to the nature of the case and 
itjas simplicity of the point for determination, the fact of the District Judge having 
Plotted fe) state his reasons did not amount to such an error of law witbdn the 
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meaning of s. 578 of the Code of Civil Procedure ae affected the merits of the case 
or the jurisdiction of the Court.— R obi in on i Dabi (one of the Defendants), Appellant, 
and Zamir-un-din and others (Plaintiffs), Respondents, 8 Cal. Law Rep 597. 

The sods of R and of K and of S possessed proprietary rights in two mah^ls of 
a certain mauza. F possessed proprietary rights in one of those inahals. In April, 
1879, the sons of R sold their proprietary rights in both mahals to G. Tn August, 
1879, the sons of K sold their proprietary rights in both mahals to G. Later in the 
same inontli the sons of S sold their proprietary rights in both mahals to K G sued 
N to enforce a right of pre-emption in respect of the sale to the latter, and obtaine<l 
a decree. P then sued to enforce a right of pie-eiiiption in respect of the three 
sales mentioned above, so far as they related to the nialial of which he was a co- 
sharer, joining as ^defendants G aiul N and the vendors to them. G alone objected 
in the Court of first instance to the frame of the suit. That Court overruled the 
objection, and gave P a decree. The lower Appellate Court reversed this decree on 
the ground of misjoinder. Meld that in respect of G there was no misjoinder, but 
that in respect of the other defendants there was misjoinder of both causes of action 
and parties. ^ Inasmuch as, however, G alone objected to the frame of the suit, and 
the defect did not affect the merits of the case or the jurisdiction of the Court, the 
lower Appellate Court ou^ht not, regard being had to s. 678 of Act X. of 1877, to 
have reversed the decree of the Court of first instance by reason of such defect.— 
Kalian Singh (Plaintiff) v. Gnr Dayal (Defendant), I. L R , 4 All. 163. 

Tn June, 1875, L executed a bond in favour of S, in which he mortgaged, 
amongst other property, a village called Chand Khera as security for the payment 
of certain moneys. He subsequently sold such village to A, concealing the fact 
that it had been moitgaged to S. On this fact coming to the knowledge of A, be 
c ^ criminal prosecution, w^hereupon L proposed to S, in writing. 
tlmt the security of a share m a village called Kelsa, which he alleged was his pro- 
peity, sbould be substituted ior the security of Qhand Khera. S accepted this pro- 
posal by a letter m which he referred to L’s proposal in terms. It subsequently 
appealed that the share ixx Keha did not belong to L, but to another person. S having 
sued upon his bond claiming to enforce thereunder a lien upon Cliand Khera, A set 
up as a defence to the suit that S had agreed to substitute EeUa for Chand Kheia 
in the bond, producing Ss letter as evidence of the agreement. Held tluit such 
letter operated as a release, and should therefore have been stamped and registered. 
Held also that an objection may propel ly be taken in a Court of first appeal to an 
imstamped document, and such Courtis bound to entertain the objection, and may 
direct that the document be stamped and the penalty imposed. Held also that L’s 
® 8 agreement to sahstitute the security of Keha for the security of 
*'® ^ entitled, notwithstanding A might have pur- 

thpronn 1 faith, to the enforcement of the lien created 

^ ^ ^ V. Muttii Ramen Chetty (."J B. L. 

fendanL) (Plaintiff) v. Laehinan Dass and others (l>e- 

^ admitted the execution of the bond, but 
ti! ®* * VI as the bond recited thev had, at the time ot its exe- 

dSamstrptt'^H- J''® instance, instead of calling on the 

bond as it on ithl r ‘ ‘ '•«n«i''ed the consideration for the 

Siifl tn ‘^®“® nircumstances, irregularly allowed the 

mid at the witnesses to piwe thatthe consicioration for the bond had been 

eonsideration execution. The evidence of these witnesses proved that the 

had been mid uf 11 execution, and that, if it 

eive anv Ctl.pi ! m'* at some subsequent time. The plaintiff did not 

wVthout calfc P“y'‘'?»h the Court of first instance, 

lower Annellatfl P 'f 1 to establish their defence, dismissed the suit. The 

,nnZ Ihrc itnm defendants should hav; been required to begin 

Se the Ola ?®®®’ decree of the Court of first instance, and 

fun vot liA hJd that, although the plaintiff ought not to have bo- 
ra© ’bond Wd TiAf 1 witnepes had proved that tl)e consideration for 

which the nm/a opened up, in 

Which the onus was shitted back to the plaintiff to establish that be had" not at Wia 
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time alleged in the bond, bat at some subsequent time, paid to the defendants tlie 
consideration fur the bond. Also that it was doubtful, having regard to the provi- 
sions of s 578 of Act X. of 1877, whether it was competent for the lower Appellate 
Court to reverse the decision of the Court of first instance ; but even if it were, the 
lower Appellate Court should not have ignored what had taken place, but should have 
dealt with the case in appeal in the shape it came before it. — Makund and others 
(Defendants) t\ Babori Lai (Plaiiitifi:), 1. L. E., 3 All. 824. 

Of the Decree in Appeal. 

Bate and contents of de- 5T9. Th6 d6cr60 of tho Appollat© Ooort 

cree. shall bear date the day on which the jadgment 

was pronounced. 

The decree shall contain the numbei of the appeal, and the memo- 
randum of appeal, including the names and description of the appel- 
lant and respondent, and shall specify clearly the relief granted or other 
determination of the appeal. 

The decree shall also state the amount of costs incurred in the 
appeal, and by what patties and in what proportions such costs and the 
costs in the suit are to be paid. 

The decree shall be signed and dated by the Judge or Judges who 
passed it : 

Provided that where there are more Judges than one, if there be 
Judge dissenting from a difference of opinion among them, it shall not 
judgmeut need uofc lign de- be necessatv for any Judge dissenting from the 
cree. judgment of the Court to sign the decree. 

The order of adjudication made under s. 651 of the Civil Procedure Co<le is a 
decree, and the procedure authoiized under that section does not dispense with the 
necessity of drawing up a judgment. — Royal Reddi (Second Plaintilf), Appellant, v* 
Linga Reddi (Defend -int), Respondent, 1. L. R., 3 Mad. 1. 

Copies of judgment and ^80. Certified copies of the judgment and'- 

decree to be furnished to decree in appeal shall be furnished to the par- 
parties- ties on application to the Court and at their 

expense. 

581. A copy of the judgment and of the decree, certified by the 
Certified copy of decree Appellate Gouit or such officer as it appoints 

to be sent to Court whose in this behalf, shall be sent to the Court which 
decree appealed against. passed the decree appealed against, and shall 
be filed with the original proceedings in the suit,* and an entry of the 
judgment of the Appellate Court shall be made in the register of civil 
suits. 

582. The Appellate Court shall have, in appeals under this chapter, 
Appellate Court to have same powers, and shall perform, as nearly 

same powers as^ Courts of as may be, the same duties, as are conferred and 
original jurisdiction. imposed by this Code on Courts of original 

junsdiction in respect of suits instituted under (Chapter V.; and in 
Chapter XXL, so far ns may be, the words plaintiff,” “ defendant,^’ and 
“ suit,” shall be held to include an appellant, a respondent, and an appeal, 
respectively, in proceedings arising out of the death, marriage, or insol- 
vency of parties to an appeal. 
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The provisions hereinbefore contained shall apply to appeals under 
this chapter, so far as such piovisions are applicable. 

Under s. 582 of the Civil Procedure Code, a Court of Appeal has the power, 
with the consent of the parties, of referring to arbitration matters in dispute in aa 
appeal Jaj^gessar T)ey v. K. M. Uassee (12 B. L. R 266) dissented from. — Sanga- 
ralinam Pillai (Plaintiff). Petitioner, I. L R., 3 Mad. 78. 

Per Mitter, J. (Garth, O.J., duhitante ). — Notuithstanding that s. 582, Civil 
Procedure Code, does not expressly direct that the word “ plaintiff ” occuring in s 366 
shall be held to include an “appellant,’^ yet the power confened by s 366 on the 
Court of oiiginal jurisdiction to award costs against the estate of a deceased plaintiff 
may, by analogy, be taken to be conferred on the Appellate Court. Lakshmihai v. 
Balkrishna (I. L. R., 4 Bom. 654) followed. — Rajtnonee Dabee v. Chimder Kant 
Sandei, L L. E., 8 Gal. 440. 

583. When a party entitled to any benefit (by way of restitution 
Execution of decree of Of otherwise) under a decree passed in an ap- 
Appellate Court. peal under this chapter desires to obtain execu-* 

tion of the same, be shall apply to the Court which passed the decree 
against which the appeal was prefeired ; and such Court shall proceed 
to execute the decree passed iu appeal, accoiding to the rules herein- 
befoie prescribed for the execution of decrees iu suits. 


CHAPTER XLIL 

Of Appeals from Appellate Decrees. 

584. Unless when otherwise provided by this Code or by any other 
Second appeals to High l^w, from all decrees passed in appeal by any 
Court. Court subordinate to a High Court, an appeal 

shall lie to the High Court on any of the following grounds (namely) — 
Grounds of second ap- (^) the decision being coiitrary to some 

peal specified law or usage having the force of law : 

(b) the decision having failed to determine some material issue of 
law or usage having the force of law ; 

(c) a substantial error or defect in the procedure as prescribed by 
this Code or any other law, which may possibly have produced error or 
defect iu the decision of the case upon the merits. 

A DEFENDANT wlio obtains a judgment in his favour in the Court of first instance, 
and who, on appeal by the plaintiff, does not appear at the hearing of the appeal, or 
present a petition for a re-hearing, may, under Act X. of 1877, s.^584, present a 
second appeal against the decree of the lower Appellate Court.— Modalatha esc parte, 
1. L. R , 2 Mad. 75, 

An appellant, who has obtained a decree setting aside the decision of the Court 
of first instance, is not entitled to a further appeal to the High Court, on the ground 
that he is dissatisfied with some of the findings recorded in the judgment of the 
lower Appellate Court, an appeal from an appellate decree under s. 584 being 
stiictly restricted to matters contained in the decree alone. — Koylash Chunder 
Koosari v. Ram Lall Nag, L L. R., 6 Cal. 206. 

An order on appeal from a decree in an original suit of the nature cognizable 
in Mufassal Courts of Small Causes, under s. 562 of Act X, of 1877, remanding the 
suit for re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from orders. — > 
Collector of Bijnor, Manager of the estate of Ohaudhri Ranjit Singh, a Minor (De- 
fendant), V, Jafar AH Khan (Plaintiff), 1. L. R., 3 All. 18. 
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WnifBE the lower Appellate Courf haq clearly raisapprobonded what the evf. 
dence before it was, and has thus been led to discard or not give sufficient weight 
to important evidence, and to give weight to other evidence to which it is not 
^ #ititlfed, and h<is thus been led, not into any mere incidental mistake, but totally to* 
*^toisconceive the case, the High Court will interfere in second appeal, though it is 
not the ordinary course of procedure for it to interfere in such cases with any 
findings of fact which have been arrived at by the lower Appellate Court. In a 
suit on a mortgage-bond the plaintifir^s are entitled to recover the agreed rate of 
interest without any deduction. — Futtehma Begum and others v. Mohamed Ausur„ 
I. L. R., 9 Cal. 309. 

A SUIT to redeem a nsufruotuary mortgage of certain lands was instituted in the 
Munsifs '’ourt. After the suit had been admitted^ and the parties called on to pro- 
duce evidence, the Munsif ordered the plaint in the suit to he returned to the plaint- 
if for presentation in the proper Court, on the ground that the suit should have 
been instituted in the Court of the Subordinate Judge, the value of the property 
in the suit being beyond the jurisdiction of a Munsif. i/eZcf that, under Act VIII. of 
1859, the Munsif’s ordm* was appealable to the lower Appellate Court, and, under 
Act X of 1877, the lower Appellate Court’s order to the High Oom't. Where the 
question in dispute in such a suit is not only whether the property has been redeem- 
ed out of the usufruct, but whether the property and the right to redeem belongs 
to the plaintiff, and the value of the property exceeds Rs. 1,000, such suit is not 
cognizable by a Munsif -—Kalian Dass and others (Plaintiffs) v. Nawal Singh and 
others (Defendants), I. L. R., 1 All. 620. 

M SUED K and J to enforce a right of pre-emption in respect of property which 
he alleged K h.id sold to J, K denied thit she had sold such property to J. J set 
i;p as a defence that M bad waived his right of pre-emption. The Court of first in- 
stJince dismivssed the suit on the ground that the alleged sale had not taken place.. 
J appealed, making M and K respondents. The lower Appellate Court dismissed 
the appeal, also holding that the Alleged sale had not taken place. J then appealed 
to the High Court, making K the respondent Held that neither the appeal from 
the original decree in the suit, nor the appeal from the appellate decree therein, was- 
admissible. Held also that the finding as to the alleged sale was one between the- 
plaintiff and defendants in the suit, and not between the defendant-vendor and the 
defendant-vendee who were litigating, and would not bar adjudication of the 
matter in iSsoe between them in a suit brought by the latter for the establishment 
of the sale. — Jumna Singh and another (Defendants) Karnar-un-nisa (Plaintiff),. 
1. L. E., 3 All. 152 (F.B.). 

The holder of a decree for money applied for the attachment, in the execution 
of decree, of certain monies deposited in Court to the credit of the judgment-debtor. 
On 4th June, 1877, the Court of first instance refused the attachment on the ground 
that tbe/decVee directed the sale of certain immoveable property for its satisfaction, 
and awarded no other relief. The order of the Court of first instance was affirmed 
by the lower Appellate Court on the 4th August, 1877. Act X. of 1877, repealing 
Act VHI. of 1859 and Act XXIII, of 1861, came into force on 1st October, 1877. 
On 13th November, 1877, the decree-holder applied to the High Court for the admis- 
sion of a second appeal from the order of the lower Appellate Court, on the ground 
that the decree had been misconstrued. Held that an appeal under the repealed Act 
VIIL of 1859 was admissible under Act L of 1868, s. 6, and that the order of the- 
lower Appellate Court was also appealable under Act X. of 1877, s. 584. — Thakur 
Prasad Ashan Ali, I. L. R., 1 All. 668 (F.B.). See also I. L. R., 3 Cal. 662 (F.B.), 
and preceding case, and I. L. R., 2 Ali. 91 ; I. L. R., 6 Cal. 259. But see I. L. R., 
2 All. 74. 

When the decree of a subordinate Court is under appeal to the High Court, it 
is open to the High Court to vary it, either in points in which it is erroneous, or iti 
respect of mattera occurring subsequently to the date of such decree which are ad- 
mitted.^ The plaintiff obtained a decree in a partition-suit in the Subordinate Judge^s 
Court for his share in certain joitit family-ptoperty in the posBession of the defend- 
ants (his ed-paroenet*8). The decree was affirmed on appeal. The defendants filed 
if^oiid Mp^eel in tte Hi^b Court ; but before it waS decided, one of the defendants! 

The plaintiff, at th^ hearing of the sefeond ifrppeal, claithed a larger ehaVe in 
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111 # faniilj-property tbfin he had been awarded by ftie decree of the Oonrts below* 
Ilpfi^ that the (plaintiff) was entitled to a share in that of the co-paicente- who died 
penfknfe hie, and th.it the decree appealed from ought to be variefl accordingly, Joy 
Narain Giri Girish Obnnder Myte (I. L R., 4 Cal. 434) distinguished A decree 
for partition does not operate us a severance so long as it remains under appeal.— * 
Sakharam Mahadev Dange (Original Defendant). Appellant, v. Ilari Krishna Dange 
(Oiiginal Plamtitf), Respondent, I. L. R , 6 Bom. 113. 

Second appeal on no 585, No second appeal shall lie except ou 

other gnmnclB the grounds mentioned in section 584. 

586. No second appeal sliali lie in any suit of the nature cogni-* 
No second appeal in oer- Zable in Courts of Soiall Catises, when the 
taiD*smts. amount or value of the subject-matter of the 

original suit does not exceed five hundred rupees. 

The right of appeal given by ss. 688 and 589 of Act X. of 1877 from an order 
of remand, as contemplated by a. i. not taken away by s. 586. Chaudbii Ranjit 
Smgh e. Jatar Ah Khan (X L. R., 3 All. 18) followed.^Maludev Narsinh Ragho 
Keshav, 1. L K., 7 Bom. 292. 

indgments of Courts of Small Causes constituted 
p;Jn p’ ilown in the rules contained in chap. xlii. 

' ,1 I ocednre (Act X. of 1877) to be strictly followed, without 

re erenec to the ptncednie rclatmo,- to new trials under s 21 of Act XL of 18t55.— 
Ibhui biiunder Banerjee r. Lochiin Gope, 5 Ual. Law Rep. 659. 

A son for money due on a contract within the meaning of Act XL of 1865, s. 6, 
t'l rnlntn tlin '■!a> ® Small Caiise Court, because it may be necessary 

due m rrnV T T 7 l '^'’ether the amount claimed is really 

fils in S^K n ^ ?"!• 1'“^! And therefore no second appeal 

I L R 6 Oal' 284 1S77, s. 586. — Asman Singh v. Doorga Roy, 

in AllAssd^OonnsTrs'mfj’rp an original suit of the nature cognizable 

suit forre-tC tr IS ennsnl ^ct X. of 1877, remanding the 

section 'iddIips to ^ 1877 notwithstanding, as that 

The Uoilokor of Bnn'or decrees, and not to appeals from orders.^ 

(wrsrASr ¥,z\",isS)Xt 

lattei^oira^b'v^fiioTh another for the money received by the 

of snch proceeds under +1^” Ihe proceeds of an execntion-sfde as his share 

nature cogniz.ible in a Gormt ofsn^d/cafs^r* the decree, is a suit of the 

of such moriAv dnoo J Causes, and consequently, where the amount 

suit— Mata Pe^shad Vnp-F hundred rupees, no second appeal lies in such 

snir. Mata Fmshad (Defendant) Gauri (Plaintiff), I. L. R , 3 All 59. 

of tile against a tenant for Rs, 130, being the value of a moiety 

claimed in v dim nf mangoe trees held by such tenant, such amount being 

any custom or ritrlu '/Q ‘^s^Jeement recorded in the v^aJib-uUarz. and not in virtue of 
Court of Bmill (\n< « the Revenue Court, but is cognizable in a 

nam Tewiri and anoth second appeal in the suit will He.— Sar- 

and another (Defendant) Sakina Bibi (Plaintiff), I L. R., 3 All .37. 

defendant 71-3-3, alleging that the 

lh!nce.fsni^^^^^^^^ plaintiff’s land on Account of 

was Represented local-fund cesSS. The defendant, being a minor, 

tried the suit awar L \ if administrator. The Assistant Judge who 

the amount of the nPn’ claim. The District Judge, in appeal, reduced 

High Court The defendant thereupon fiied a second appeal in the 

no second X. of 1877), s. 686. 

X. of 1876 the suit was one cognizable by a Small Cause Court. Act 

tion of the * Small /. suits to which the Collector is a party from the jnrisdic- 

Musa Miyi Saheh the nature of the suit remains unaltered. — 

miya foaheb Sayad Gulam Hosein, I. L. R., 7 Bom. 100. 
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On the death of K a dispute arose among her heirs as to the succession to ih^ 
share of which she was the recorded proprietor. In January, 1874, V, who was not 
oA of her heirs, and who was not a shareholder of such village, was recorded in the 
revenue-register as larabardar in respect of her share, and was so recorded until 
February, "l878, when his name was expunged, and the name of B, who was one of 
the heirs, was recorded as the proprietor of such share. N subsequently sued B to 
recover Rs. 70-13-4, being the amount which he had paid on account of revenue in 
respect of such share during the period between January, 1874, and February, 1878, 
instituting such suit in a Civil Court (Munsif) Held th it the suit was not one cog- 
nizable in a Revenue Court under s. 93 (g) of Act XVIII. of 1873, but one cogni- 
zable in a Civil Court. Held also that the suit was one for damages under s. 70 of 
Act IX. of 1872, within the meaning of s. 6 of Act XT. of 1865, and accordingly of 
the nature cognizable in a Court of Small Causes, and no second appeal in the suit 
would lie. — Nath Prasad (Plaintiff) v. Baij Nath (Defendant), I. L. R., 3 AIL 66, 

A WAS the proprietor of nine annas of a mouza, B and his family of one 
anna, and G and others of the remaining six annas. B and his family having occu- 
pied and enjoyed, to the exclusion of their co-shareholders, fifty-four bighas of the 
mouza, failed to pay any rent in respect of such occupation. A instituted a 
suit against them (making C and the other holders of the six annas share defend- 
ants to the suit) to recover the sum of Rs. 412-8 as the sum justly due to him after 
making all proper deductions, including as well as the share of the rent of the forty- 
four biglUs to which the six-anna shareholders were entitled to retain as proprietors 
of a one-anna share. Held that the facts showed an implied contract on the part of 
B and bis family to to their co-shaieholders whatever, upon taking an account, 
should appear to be due to them ; and that, inasmuch as tho total amount sought to 
be recovered in the suit bv A did not exceed 500 rupees, the suit was one which 
might have been brought in a Small Cause Court, and therefore the plaintiff bad no 
right of second appeal to tlie High Court under s. 586 of the Code of Civil Proce- 
dure. — Asman Singh Doorga Roy, I. L, R., 6 Cal. 284. 

The Jurisdiction of a Small Cause Court is not ousted in a suit for damages for 
carrying away the produce of certain land when the defendant sets up title to th© 
land in answer to the claim. S. 586 of the Code of Civil Procedure precludes a 
second appeal in a suit for damages under Rs. 500, although the suit has been insti- 
tuted in the District Munsif s Court and not in a Court of Small Causes, and although 
a qncHtion of title has been raised by tho defendant and decided. Per Turner, 
O.J. — When a suit is brought in a form in which it is cognizable by a Small Cause 
Court under Act XL of 1865, the Court cannot decline jurisdiction if it appears that 
incidentally a question of title is raised which it has not jurisdiction to Atermino 
for any other purpose than the decision of the suit before it. Under such circum- 
stances, the Court may, however, properly grant a reasonable adjournment that the 
question may be litigated and determined by the proper tribunal. Per Muttusami 
Ayyar, J.— The question, what is a suit of the nature cognizable in Courts of Small 
Causes within the meaning of s. 586 of the Civil Procedure Code, has reference to 
the mode of adjudication and not to tho forum, and the fact that the suit is instituted 
in the District Munsifs Court and not in a Court of summary jurisdiction makes no 
difference for the purposes of that section. If tho matter adjudicated on in a suit 
is only incidentally in issue or cognizable, tho adjudication is final, whether by a 
Court of concurrent or limited jmisdiction, only for the purpose and object of that 
suit. Per Innes, J.— The decree of a Small Cause Court in a case where a question 
of title is iMised incidentally is no bar to a suit upon the title under s. 13, expl. 2, 
of the Civil Procedure Code, because the Small Cause Court is not competent to 
pass a decree upon the title.— Manappa Mudali (Plaintiff), Appellant, D, S. T. 
McCarthy (First Defendant), Respondent, I, L, R , 3 Mad. 192. 

587. The provisions contained in Chapter XLI. shall apply, as far 
Provisions as to second as may be, to appeals under this chapter, and to 
the execution of decrees passed in such appeals. 

W HERE the lower ApptdUte Court omits to give reasons for its decision, th© 
High Court will retain the case in second appeal, and either require the Judge to 
stote his reasons, or, in tho event of his absence, refer the questions to hip successor 
foe fresh trial— Assanullah v. Hafiz Mahomed Ali, L L. E., 10 Cal 932. 
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CHAPTER XLIII 
Of Appeals feom Oeders. 

f 

588. An appeal shall lie from the follow- 
Orders appealable. Ii.jg Qj-jjgj-g under this Code, and from no other 

such orders : — 

(1) orders under section 20, striving proceedings in a suit ; 

(2) orders under section 32, striking out or adding the name of 
any person as plaintiff or defendant ; 

(3) orders under section 36, or section 66, directing that a party 
Bhall appear in person; 

(4) orders under section 44, adding a cause of action ; 

(5) orders under section 47, excluding a cause of action ; 

(6) orders returning plaints for amendment or to be presented to 
the proper Court ; 

(7) orders under section 111, setting-off, or refusing to set-off, one 
debt against another ; 

(8) orders rejecting applications under section 103 (in cases open 
to appeal) for an order to set aside the dismissal of a suit ; 

(9) orders rejecting applications under section 108, or an order to 
set aside a decree ex parte ; 

(10) orders under sections 113, 120, and 177 ; 

orders under section 116 or section 245, rejecting, or return- 
ing for amendment, written statements or applications for execution of 
decrees ; 

(12) orders under sections 143 and 145, directing anything to be 
impounded; 

(13) orders under section 162, for the attachment and sale of 
moveable property ; 

(14) orders under section 168, for attachment of property, and 
orders under section 170, for the sale of attached property ; 

(15) orders under section 261, as to objections to draft-conveyances 
or draft-endorsements ; 

(16) orders under section 294, the first paragraph of section 312, 
or section 313, for confinning, or setting aside, or refusing to set aside, 
a sale of immoveable property ; 

(17) orders in insolvency-matters, under section 351, section 352, 
section 353, or section 357 ; 

(18) orders under section 366, paragraph two, section 367, or sec- 
tion 368 ; 

(18) orders rejecting applications under section 370 for dismissal 
of a suit ; 

(20) orders under section 371, refusing to set aside the abatement 
or dismissal of a suit; 

(21) orders disallowing objections under section 372; 

(22) orders under section 454, section 455, or section 458, direct-* 
ing a next friend or guardian for tho suit to pay costs ; 

(23) orders in interpleader-suits under section 473, clause (a), (b), 
or (d), section 475, or section 476 ; 
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(24) orders under vsection 479, section 480, section 485, section 492, 
section 493, section 490, section 497, section 502, or section 503 ; 

(25) orders under section 514, supersedirig an aibitiatioii ; 

(26) orders under section 518, modifying an award ; 

(27) orders of lefusal under section 558 to re-ad mit, or under sec- 
tion 560 to le-hear, an appeal ; 

(28) orders under sectn>u 562, remanding a case ; 

(29) orders under any of the provisions of this Code, imposing 
fines, or for the arrest or imprisonment of any person, except when such 
imprisonment is in execution of a decree. 

The orders passed in appeals under this section shall be final. 

An appeal lies against an order rejecting a plaint on the ground of its being 
insufficiently siaiuped. — Ajoodliya Pershad v. G-unga PersUad, 1 L. R , 6 (Jal. 249. 

An ordfr -refusing an application, under s. 32 of Act X. of 1877, by a person 
to be added as a defen<iant in a suit, is not appealable. — Karman Bibi and otiiers 
(Petitioners) i;. Misri Lall (Plaintiff), I. L. R., 2 All. 904. 

WuEEB an appeal is dismissed, under s. 556 of Act X. of 1877, for the appel- 
lant’s default, the order dismissing it is not appealable, — Naiid Ram and others 
(Defendants) o. Muhammad Bakhsh (Plaintiff), I. L. R., 2 All. 616. 

S. 5B8, Act X. of 1877, restricting appeals against orders, does not apply to 
prevent an appeal to the High Court from the order of a Judge of that Court. — ■ 
Hurrisli Chuuder Chowdliry c, Kalisunderi Debi, I. L. R., 9 Cal. 482. 

Tub right of appeal given by ss. 588 and 589 of Act X. of 1877 from an order 
of remand, as contemplated by s, 562, is not taken away by s. 586 Cliandiiri Ranjit 
Singh tJ. Jafar Ali Kluin (I. L. R., 3 All. 18) followed. — Mahadev Xaisiuh o. Ragho 
Kesha V, I. L. R., 7 Born. 292. 

WiiEBEavSuit h.is been referred to arbitration by an order of Court, and the 
Court afterwanls gives jiulgmeut aceohling to the award unde up >n such reference, 
such judgment is dual, ami no appeal lies therefrom — 1 Hay 36G (M.irahull 163). 
14 W. H. 33, 17 W. R. 30, (P. C.) 23 W. R. 429. See 15 W. R., F. B , 9. 

An OiiDEH under s. 97 of the Civil Procedure Code, dismissing a suit, on its 
being found that the summons has not been served on the defendant, in comequenee 
of the failure of the plaintiff to pay the court-fee leviable for such service, is nut 
appealable. — Lucky Churn Ghowdhry v. Budurrunnissa, I. L. R., 9 Cal. 627. 

Altuoogu the auction-purchaser may not apply under Act X. of 1877, s. 311, to 
have a sale set ashle, he may be a party to the proceedings after an application has 
been made under that section, and then, if an oi'der is made agaiu^t him, he can 
appeal from such order under s. 588.— -Kanthi Ram v, Bankey Lai, I L. R., 2 AIL 
396. 

A PERSON applying under Act X. of 1877, s. 344, must satisf}^ the Court that 
bis case comes witbin the provisions of s. 351, and the burden ot proof lies upon 
him. All order dismissing such an application is appealable under s. 588. — 
Miimtaz llo'.sein v. Brij Mohim Thakoor, I. L, R., 4 Cal. 888. Followed iii I. L. R., 
6 Cal. 168. 

An order made by a lower Court, directing a suit to be re-admitted and regis- 
tered on the lile of the Court, is not appealable. Second appeals to the High Court 
must either conn within chap. xlii. or ss 588 and 591 of Act X. of 1877.— Hirdha- 
mun Jha and others (Defendants) v. Jiughoor Jiia and others (Plaintiff's), I. L. R., 
5 CaL 711. 

An order refusing to grant an application to be made an insolvent is appeab 
able under cl. 17, s, 588 of the Code of Civil Procedure ; such an oider must be 
considered to be oue made under s. 351. Juggufcjeebun Goopto v, Plarocoomar pal 
(L u K., 5 Cal. 719) dissented from.— Kabi Bakhsh (Judgment-debtor) t), Chasni 
(Decree-holder), I. L. E., 6 Cal. 168, 
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There is no appeal from an order made under Act X. of 1877, s. 3ot, refusing 
to grant an application to be made an insolvent. The appeal allowed under &. *>85, 
cl. 17, so far as an ouler under s. 351 is concerned, is on behalf of the judgment- 
creditor only. — Juggutjeebim Gooptoo y. Haro Coomar Pal, I. L. K., 5 Cal. 719. 
Dissented from in I. L. R., 6 Gal. 168. 

After a decieo had been made ex parte^ the defendant applied to have it set 
aside. The Subordinate Judge refused the application, bat his order was reversed 
by the District Judge. Held that the order of the District Judge was iinal under 
s. 588, and that no second appeal would lie ; nor would the Court interfere under 
a. 622 of the Code. — Aubiuash Chunder Mookerjee y. Martin, I. L. R., 8 Cal. 832. 

Maitmrs in dispute were referred to arbitration without the iutervention of the 
Court. An award was made, and upon an application under s 525 of the Civil Pro- 
cedure Code to file the awartl, one of the parties showed cause why the aw^ard should 
not be tiled, and the Subordinate Judge held the objection to be good. Held that 
no appeal hiv-— Sree Ram Cliaudhry (Petitioner) o. Denobuudhoo Chandhry (Opi)Obite 
Party), i. L XL, 7 Gal. 490. 

An order on appeal from a decree in an original suit of the nature cognizable 
in Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the 
suit for rc-trial, is appealable, s. 586 of Act X. of 1877 notv\ ithstanding, as that 
section applies to appeals from appellate decrees, and not to appeals from ordeib. — 
Thu Collector of Rijuor, Manager of the estate of Chaudbri Kaujit Singh, a Minor 
(Defendant), v. Jafar Ali Khan (Plaintiff), I. L. R., 3 All. 18. 

Where, in a suit for the filing- of an award made on a private reference to arbi- 
tration, the Court of first instance, holding that there was no reason to remit such 
award to the re-consideration of the arbitrator under the provisions of s. 520 of Act 
X of 1877, or to sot it aside under s. 521 of that Act, did not proceed to give, judg- 
ment according to such award followed by a decree, but merely directed that buuh 
award should be filed Held that its order was not appealable as a decree, or as an 
Older — Raiuadhin and another (Defendants) v. Maliesh and another (Plaiutills), 
L L, R., 2 All. 471. 

A DECISION of a Judge directing a penalty to be enforced un ler the Stamp xAct, 
the case being afterwards proceeded with, is not app^-aiable a^ a decree, as it cannot 
be said to be a decree affecting the merits of the case or the jurisdiction of the 
Court. Nor can such a decision be said to be “ an order as to a tine ” within the 
meaning of Act VllL of 1859, s. 365 (corresponding with Act X. of 1877, s. 588, 
cL 29), which is not intended to uppiv to pendties undei the Stamp Act, but only to 
fines which may be levied under the Code itself. — Souaka Ghowdraiu c. Illioobunjoy 
Shaha, I. L. R., 5 Cal. 311. 

An order for attachment and sale of property in execution of a ilccree is an 
order “ of the same nature with ’’ an order made in the course of a suit tor attach- 
ment of the debtor’s propert}-. The litter order is appealable uud(u* s. 588, cl. r, of 
the Code of Civil Procedure It followb that au ordei for attiieliment and sale in 
execution of a decree is (according to tlie r(\{uireinent of b. 588, cl. J) of the same 
nature with appealable orders made iu the course of a suit,” and therefore is appeal- 
able under that section — Palakdliari liai and others (Judgment-debtors) y. Radha 
Persad Singh (Decree-holder), I. L. R., 8 Cal. 28. 

An Appellate Court rejected the application of the legal representativ® of a 
deceased sole plaintiff-appellant to enter his name iu the place of such appcdlant on 
the record, on the ground that such application hail not been unde within the limo 
limited by law, and passed an order that the suit should abate. Held tliat the order 
of the Appellate Court, passed undci the first paragraph of s. 366 of Act X. of 1877, 
not being appealable under cl, 18, s. 588, of that Act, nor being a decree within the 
terms of s. 2, from which a second appeal wouhl lie, was not <ippealable. — Aiimad 
Ata (Plaintiff) y. Mata Badal Lai (Defcndcint), I. L R., 3 All. 844. 

An order made by a Subordinate Judge, dismissing an application imdeCs. 503 
for the appointment of a receiver in a suit ponding before him, or declining to nomi- 
nate a receiver, is an order under that section, and not under s. 505, and is therefore 
appealable under s. 588 of the Civil Procedure Code, us amended by Act XII, of 
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1879. A Subordinate Judge, if lie lias good grounds, may decline to appoint a re* 
ceiver even after be has received the necessary autliority from the District Judge 
under s. 506 to do so.— Goosain Dulmir Puri (Plaintiff), Appellant, v. Tekait 
Hetnariin and others (Defendants), Respondents, 6 Cal. Law Rep. 4G7. 

A DECREE-HOLDER, having assigned a share of her decree, applied several times 
jointly with such assignee for execution. On a subsequent application made by the 
original decree-holder alone, the Court, while granting tlie application, directed that 
the proceeds arising from such execution only should be paid over to the co-decree- 
holders jointly. Held that the question in dispute being one between co- decree- 
holders, and not between the parties to the suit or their representatives as contem- 
plated by art. c, s. 244 of the Civil Procedure Code, no appeal would lie from such 
order. — ^G-ymonee (Decree-holder) y. Radha Rornon (Objector), L L R., 5 Cal. 592. 

Where an application was made for the issue of exectition of decree, and the 
District Munsif made an order refusing execution, the decree being one passed not 
in a regular suit, and governed by the one-year limitation, and the Subordinate 
Judge on appeal revei*sed the Mimsif’s order, applying the three years ’ limitation, 
held by the High Court that, as Act X. of 1877, s."688, provided that orders passed 
in appeal from orders under s. 244 should be final, no second appeal lay, and that 
the High Court could not interfere under s. 622, as the Subordinate Judgm had juris- 
diction to hear the appeal. — Suryaprakassa Rau v. Vaisya Sanniasi Rau, I, L. R , 
7 Mad. 401. 

On the 25th June, 1879, a Subordinate Judge made an order setting aside the 
sale of immoveable property in the execution of a decree, from which an appeal 
was preferred, under Act X. of 1877, to the District Court on the 25th July, 1879, 
before Act XU. of 1879 came into force. Held that, as the appeal would not have 
lain at all had Act XII. of 1879 been in force on the date of its institution, s. 102 
of that Act did not apply, but as the appeal lay to the District Court under the law 
in force on that date, it was competent to dispose of it under the provisions of s 6 
of Act I. of 1868. — Durga Pershad (Decree-holder) v. Ram (Miaran and another 
(Judgment-debtors), 1. L. R., 2 All. 785. 

Although Act X of 1877, s. 57, contemplates the return of the plaint, should 
error bo patent when it is first presented, yet there is nothing in the wording of 
that section which forbids the return of the plaint at a later stage in the suit.* 
Where, therefore, after the issues in a suit were framed, the Court decided that it 
had no jurisdiction, and returned the plaint to be presented in the proper Court, 
held that in so doing the Court acted under s. 57 ; and its decision, not coming 
within the definition of a “ decree ” in Act XI 1. of 1879, s. 2, was not appealable as 
such, but was appealable under Act X. of 1877, s. 588, as an order. — Abdul Samad 
V, Rajendra Kishor Singh, I. L. R., 2 All. 857. 

A District Court transferred for trial a suit instituted in a Court subordinate 
to it to another Court subordinate to it. The Court in which the suit was instituted 
was not the one in which the suit should have been instituted, and consequently the 
Court to which it was transferred made an order dismissing it, and directing the 
return of the plaint for presentation to the proper Court. Held that such order must 
be taken to have been passed under s. 57 of the Civil Procedure Code, and was 
therefore appealable under s. 588 (6) ; and that the defect of jurisdiction arising out 
of the institution of the suit in the wrong Court was not cured by the transfer of 
the suit— Pachaoiii Awasthi v. Ilahi Rakhsh, I. L. R., 4 All. 478. 

A SUIT to redeem a usufructuary mortgage of certain lands was instituted in 
the Munsif’s Court After the suit had been admitted, and the parties called on to* 
produce evidence, the Munsif ordered the plaint in the suit to be returned to the 
plaintiff for presentation in the proper Court on the ground that the suit should have 
been instituted in the Court of the Subordinate Judge, the value of the property in 
suit being beyond the jurisdiction of a Munsif. Held that, under Act VHI. of 1^9, 
the Munsif s order was appealable to the lower Appellate Court, and under Act X. of 
lower Appellate Court’s order to the High Court. — Kalian Dass and othera 
(Plaintiffs) y. Xawal Singh and others (Defendants), I. L. R., 1 All 620. 

a decree in an administration-suit, A was appointed receiver “to manage 
thi estate.” A died, and by a subsequent order B was appointed receiver. One of 



APPEALS FROM ORDERS, 


335 


the defendants in the suit applied to have B removed from the office of receiver on 
the ground of his alleged mismanagement of the estate. The application, was 
refused. Held that the order of refusal was appealable, whether the former Code 
or the present Code of Civil Procedure was deemed to be applicable, being an order 
made in respect of a question arising between the^ parties to a suit relating to the 
execution of the decree.— Mithibai (Plaintiff) v. Liraji Nowroji Banaji and others 
(Defendants) ; HarrivuIlnbhdAs OalliandAs (Original Defendant), Appellant, ??. 
Ardasar Framji Moos (Receiver and Respondent), I. L. R., 5 Bom. 45. 

The Court of first instance made an order returning the plaint in a suit to bo 
presented to the proper Court, on the ground that it was not competent to try such 
suit. On appeal from such orcler the Appellate Court, holding that the Court of first 
instance was competent to try such suit, made an order “ decreeing the appeal.’’ It 
subsequently made an additional order directing that the case “ should be returned 
for re-trial.*’ On appeal to the High Court from such additional order, held that the 
appeal would not lie, as it was in realit}^ one from an order passed in appeal from an 
order returning a plaint, which, under the last danse of s. 588 of Ac^t X. of 1877, 
was final, and not an appeal from an order remanding a case under s. 562, the charac- 
ter of the original order of the Appellate Court not being altered by the passing of 
the additional order. — Krishna Rain (Defendant) v, Narsingh Sevak Singh and others 
(Plaintiffs), I. L- R., 3 All. 855. 

A SUIT was instituted in September, 1877, when Act VIII. of 1859 was in opera- 
tion, and A decree was passed on the 2nd February, 1878, after the repeal of that 
Act. An appeal was preferred, but, on coming on for hearing, was dismissed for 
default on the 31st of May, neither the appellants nor their pleader having appeared. 
On the 21at June, the appellants applied, under s. 558 of Act X. of 1877, to have 
the appeal restored, on the ground that the pleader whom they had engaged was a 
lunatic, and that, having engaged a pleader, they had thought it unnecessary to 
appear in person. The Judge rejected the application, and the applicants now 
appealed against the order rejecting this application. Held that the order of the 
21st of June was made under Act X. of 1877, and was therefore open to appeal 
under s. 588 of that Act. Ran jit Singh w. Meharban Koer (2 C. L. R. 391) and 
Burkut Hoosen v. Majidoon Nissa (3 0. L. R. 208) cited and distinguished. — Shaik 
Elahee Bakhsh and others (Plaintiffs), Appellants, Musammat Morachoo and 
others (Defendants), Respondents, 3 Cal. Law Rep. 593. 

The lower Appellate Court (Subordinate Judge) decided on appeal by the defend- 
ants from the decree of the Court of first instance (Munsif) that the Court of first in- 
stance had no jurisdiction to entertain the suit, as the value of the subject-matter of the 
suit exceeded the pecuniary limits of its jurisdiction ; and ordered tliat “ the appel- 
lant’s appeal be decreed, the decision of the Munsif be reversed, and the record of 
the case be sent to the Munsif to return the plaint to the plaintiff for presentation to 
the proper Court.” The plaintiff appealed to the High Court from such order as an 
order returning a plaint to be presented to the proper Court. Held that such order 
could not be regarded as one to which art. 6 of s. 588 of Act X. of 1877 was appli- 
cable. That relates to orders returning plaints for amendment or to he presented to 
the proper Court pa.ssed by a Court of first instance, and to an order by an Appellate 
Court upon an appeal to it from the decree of a Court of first instance on general 
grounds.^ The plaintiff’s proper course was to have preferred a second appeal. — - 
Biudeshri Chaubey and others (PUintifE) v, Nandu (Defendant), I. L. R., 3 Ail. 456* 

An allottee, under a private partition, sued to stay subsequent partition-pro- 
ceeding brought under Reg. XIX. of 1814, and to have his possession confirmed* 
The defendants objected to the valuation of the suit, and to the suit being Imard by 
the Civil Courts, no proceedings having first been instituted before the Revenii© 
Authorities. Held that such a suit should be considered to be one for a declaratory 
decree, or for something in the nature of an injunction, and that, therefore, the 
plaint should not be stamped according to the value of the entire estate. That the 
question, whether the Collector would have brought the lands to partition, depended 
upon whether thfiy were held “ in common tenancy ; ” if they were not so held, the 
Collector would be only competent to make an assignment of the revenue in pro- 
portion to the several portions of the land held by the shareholders. That a private 
partition is no bar to proceedings in the Revenue Courts under s. 30 of Reg. XIX, 
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of 1814. A Mims’f dismiwd a '^nit, on the i^round that, if it ]ia<l boon properly 
valned it would not have come within his juiisdiction. The District Jiidji^o afBrined 
the Mnnsifs nidi^ineiit, and directed the pUint to be returned for presentation to 
the proper Court under s. 67 of the Civil Procedure Code. ^ Tins was not done. 
Held that a second appeal would lie. Ajoodhia Loll v. Gruiiirmi Ldl (2 C. L R. Kd4) 
approved Aioodhva Perf>had Kristo Dyal (15 W. R. 165) dis&ventcd froim-doy- 
nath Roy (Plaiutitf) ??. Lall Bahadoor Singh and others (Defendants), I. L. R., B 
Oal. 126. 


WhatConmtoWap. . 589. An appeal 

peals. in section 588, clauses (lo), (16), and (17), shall 

lie to the High Couit. 

When nn appeal from any other order is allowed by this chapter, 
it shall lie to the Court to which an appeal would lie from the decree 
in the suit in relation to which such order was rnade, or, when such order 
is passetl by a Con it (not being a High Court) in the exercise of appel- 
late jurisdiction, then to the High Couit. 


An ouoRR on appoil from a decree in an oiigin.il suit of the nitiire cog’nizihle 
in MnfiiMH.ll (’ourts of Snuill C.iusom, under s. 562 of Act X. of 1877, remanding the 
suit for rc-tri.d, is appealable, m. 586 of Act X. of 1877 notwithstanding, ns that 
section applies to appcils from appellate decrees, and not to appeals from ordeis — 
The Collector of Biinor, Manager of the estate of Chandhri Ranjit Singh, a Minor 
(Defendant), v. Jafar Ali Khan (Plaintilf), I. L. R., 3 All. 18. 


590. The procedure prescribed in Chapter XLT. shall, so far as may 
Procedure ill appeals horn he, apply to appeals from orders under this 
orders. Code, or under any special or local law in which 

a different procedure is not provided. 


591. Except as provided in this chapter, no appeal shall lie from 
No other appeni from or- ^"7 o^der passed by any Court m_ the exercise 
flevs; butenorihorein nMv of its oliginal or appellate jurisdiction ; but if 
be sor. hu’ih in uKMnorarulum any decree be appealed against, any error, 
of appeal against accreo. irregular ity in any such order, affect- 

iog the decision of the case, may be set forth as a ground of objection 
in tlie nKunoraiuliim of appeal. 


An ORPEii made hy a lower Court, directing a suit to he re-adrnitted and regis- 
tered on the tile of the tVnrt, is not appe liable Second appeals to the High Court 
must either <’ome within Act X of 1877, chap, xlii., or ss. 588 and 591. — Elirdhamun 
Jha V. Jinghoor Jh.i, I. L. U., 5 Cal. 711. 

Thr High Courts in India posbess the power of enforcing obedience to their 
ordtu’s hy att.ichniont for contempt. An order for attachment for contempt is not 
an or ler in cxereise ol the High Court’s civil ■jurisdiction, and, therefore, does not 
conm within the provision of s. 591 of tiie Civil Proi'ednie Code. Contempts are 
in the nature of otrences, ami, the r; fore, und(‘r s. 15 of the Letters Patent, 1865, 
an appeal lies fiom an order of committal for contempt. In dealing with an appeal 
fiom such an onlt r, th^ Appellate Court will not go behind the order the disobe- 
dieneo to which constitutes the contempt.— Navivahoo Xarotamdas, 1. L E., 7 
Bom. 5. 

In a buit for rent, where the defendant alleged that a person not on the record 
had a joint interest with thc‘ plaintiff in the property in respect of which the rent 
was due, where the plaintiff dispnte<l this, and objected to such course being 
taken, tliat it was improper to add such person avS co-plaintiff, and that, if added afe 
all, it should he an deti ndant, in order that the issue between him and the plaintiff 
might be pioperly tned. Held also that in such a case an appeal lies under f 591 

ot the Civil Procedure Code.— Googlee Baboo u. PrcmlaU Buhoo, I. L. E., 7 Oal 148* 
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CHAPTER XLIY. 

Of Pauper Appeals. 

692. Aoy person entitled under this Code or any other law to pre-* 
Who may appeal as pau- fer an appeal, who is unable to pay the fee 

|)%r. required for the petition of appeal, may, on pre- 

senting an application accompanied by a memorandum of appeal, be 
allowed to appeal as a pauper, subject to the rules contained in Chap- 
ters XXVI., XLI., XLII., and XLIIL, in so far as those rules are 
applicable. 

Provided that the Court shall reject the application, unless, upon 
Frocedtire on application a perusal thereof, and of the judgment and de- 
for admission of appeal. cree against which the appeal is made, it sees 
reason to think that the decree appealed against is contrary to law or 
to some usage having the force of law, or is otherwise erroneous or 
unjust. 

No appeal lies under Act X. of 1877 from an order made under that Act reject- 
ing an application for permission to sue as a pauper. — Gollis v. Manohar Das, I. L. 

1 All. 745 (F.B.). 

An application for permission to appeal as a pauper was presented, not by the 
applicant personally, but by bis pleader, and was on that gionnd rejected. 
on an application to the High Court for revision, that s. 622 of Act X. of 1877 did 
not apply to a proceeding of so purely an interlocutory a character as mentioned 
in s, 592, and such application therefore could not be entertained. — Harsaran Singh 
(Plaintiff) v. Muhammad Raza and others (Defendants), I. L. R., 4 All. 91. 

693. The inquiry into the pauperism of the applicant maybe made 

either by the Appellate Court or by the Court 
Inquiry into pauperism. against whose decision the appeal is made un- 
der the orders of the Appellate Court : 

Provided that, if the applicant was allowed to sue or appeal as a 
pauper in the Court against whose decree the 
Proviso. appeal is made, no further inquiry in respect 

of his pauperism shall be necessary, unless the Appellate Court sees 
special cause to direct such inquiry. 


CHAPTER XLV. 

Of Appeals to the Queen in Council, 

694. In this chapter, unless there be something repugnant in the 
subject or context, the expression “ decree” in- 
** Decree” defined. eludes also judgment and order. 

Held that the High Court has not any power, under Act X. of 1877, or cl 81 of 
the Letters Patent, to grant leave to appeal to Her Majesty in Council from an order 
of the Court remanding a suit for re-trial. The provisions of cl 81 of the Letters 
Patent are repealed by the Code, and Act VI. of 1874 which preceded — Talley 
^Judgment-debtor) v. Jaishankar and another (Defendants), I. L. R., 1 All. 720. 

596. Subject td such rules as may, from time to time, be made by 
When appeals He to Queen Her Majesty in Council regarding appeals from 
anCoanoil. ^ ^ Courts of British India, and to the provi- 

sions hereinafter contained^ 


CiY. 43 


m 


APPEALS TO THE QUEEN IN COUNCIL. 


an appeal shall lie to Her Majesty in Council — 

{a) from any final decree passed on appeal by a High Court or any 
other Court of final appellate jurisdiction; 

(&) from any final decree passed by a High Court in the exercise 
of original civil jurisdiction, and 

(c) from any decree, when the case, as hereinafter provided, is cer- 
tified to be a fit one for appeal to Her Majesty in Council. 

An oruER of the Hiprh Court directing execution to proceed is not a “ final ” 
judgment, or order within the meaning of cl. a, s. 696 of the Code of Civil 
Procedure, Act X. of 1877.— Jogessnr Sabal and others (Judgment-debtors) v. 
Musamraat Muracho Kooer, under the Court of Wards (Decree-holder), 1 Cal. Law 
Eep. 354. 

The High Court has not any power, under Act X. of 1877, or cl. 31 of the 
Letters Patent (which is repealed by Acts VI. of 1874 and X. of 1877), to grant 
leave to appeal to the Privy Oonucil from an order of the Court remanding a suit 
for re- trial. — Talley (Judgment-debtor) v. Jaishankar and another (Defendants), 
I. L. R., 1 Ail 726, 

Where the High Court reverses the decree of the Court below, and remands 
the case for retiial on the merits, and for a new deciec to be passed by the Court 
below, no appeal lies as a matter of light, under s 595 of the Code of Civil Proce- 
dure (Act XIV. of 1882), to the Piivy Council, albeit tlie value of the subject-matter 
admittedly exceeds Rs. 10,000, as such a decree of the High Court is not a final, 
but an interlocutory, deci ‘e. In such a case a certificate should first be obtained 
under cl c of the section that the case is a fit one for appeal to Her Majesty in 
Council. — Muhant v. Caudasama, L L. R., 8 Bom. 548. 

An ouuer passed on appeal by a High Couit dete: mining a question mentioned 
in 8. 244 of Act X. of 1877 is a final “ deciee ” within the meaning of s. 595 of that 
Act. Held, therefore, where such an order involved a claim or question relating to 
property of the value of upwards of ten thousand rupees, and reversed the decisions 
of the lower Courts, that notwithstanding the uilne of the subject-matter of the 
suit in which the decree was made in the Court of first instance was less than that 
amount, such order was appealable to Her Majesty in Council — Ram Kirpai Shnkul 
(Appellant) v. Rup Kuar (Respondent), I. L. R., 3 All 633. 

A OANPIDATB at an examination for pleadershios, a mistake in the computation 
of his marks having been made, was erroneously declared qualified for admission as 
a vakil of the High Court by a G-overnment Notification. The mistake having been 
discovered, such Notification was, so far as he was concerned, cancelled. He then 
petitioned the High Court in the matter, and was informed by it that his name must 
be excluded from such Notification, as ho bad not qualified by obtaining the requisite 
number of marks. The candidate having applied for leave to appeal to Her Majesty 
in Council, held that Chap. XLV. of the Civil Procedure Code had no application, 
and the matter was notone in which the Hiah Court was concerned to giant or 
refuse leave to appeal to Her Majesty in Council — In the matter of the Petition of 
Sukh Nandau Lai, 1. L. R., 6 Ail. 16*3. 

The District Judge of Ghazipur re-called to his own file the proceedings in the 
execution of a decree wtiich were pending in the Court of the Subordinate Judge of 
Shahabad, and disallowed an application for the execution of the decree which had 
been preferred to that Judge. The High Court, on appeal from the order of the 
District Judge, annulled his order as void for want of jurisdiction, and Temitted the 
case in order that the application might be disposed of on its merits, directing that 
tlie record of the pase should be returned to the Subordinate Judge of Shababad. 

leave to appeal to Her Majesty in Council from the order of 
Ihe High Court, held thkt such order was in the lialure^ of^an interlocutory order, 
which the High Cbuit! could brought tc* grantdeate tntlpheal 
Cfechcil— PaMk Dkarl Rai aiid others (Judgment^d^^blCrs) v* 
Terehad Singh (Decree-holder), I. L. E., 2 All §6. 


appeals to the queen 11^ COTJKCSH'. 

Certain persons interested in an award applied under s, 625 of tlio 
dure Code to have it filed in Court The Oourt made an order under ^.626 
the claim of the plaintifEs be decreed ” The defendants appealed to the Iligh Court 
from this ^‘decree.” The High Court held that the appeal would not lie ; and sng- 
ecested to the plaintifiis to apply to the lower Court to give judgment according to 
the award, and a decree to follow it Thereupon the plaintifts made an application 
to the lower Oourt of the nature suggested, but st^ded it one for review oP judg- 
ment. The lower Court granted the so-called review of judgment The defendants 
appealed from the order of the lower Court, contending that the ‘^review of 
raent ” had been improperly granted. On the 23rd June, 1880, the High Oourt heI4 
that the order of the lower Court was not appealable, not being one passed on I’oviev/ 
of judgment, baton an application to give judgment and decree in accordance with 
an awaid which had been filed in Oonit. The defendants applied for leave to appeal 
to Her Majesty in Council fiom the order of the High Court of the 23id June, 
held thdii such order was not a “final decree"’ within the meaning of b. 595 (a) of 
the Civil Procedure Code, and therefore it was not appealable to tier M<ijesty in 
Council. — Ramadhin Mahton and otheis v. Ganesh and another, I. L E*, 4 All. 238. 

696. In each of the cases rneutioned ia 
Talus of subjeot.matter. clauses (a) and (6) of section 595, 

the amount or value of the subject-matter of the suit in the Court 
of first instance must be ten thousand rupees or upwards, and the 
amount or value of the matter in dispute on appeal to Her Majesty in 
Council must be the same sum or upwards ; 

or the decree must involve, directly or indirectly, some claim or 
question to, or respecting, property of like amount or value ; 

and where the decree appealed from affirms the decision of the 
Court immediately below the Court passing such decree, the appeal 
must involve some substantial question of law. 

A AND B purcbased the same properties, deriving the title through different 
porsons. The value of the properties with mesne-profits was over Rs. 10,000. E 
granted two patni-leases of the properties to di-fferent persons. A was, the|*efore, 
obliifed to bring two suits for tlie recovery of the properties, and the value of the 
subject-matter m each suit was less than Rs. 10,000. Held that an appeal would lie 
to the Privy Council. — Joogul Kishore (Plaintiff) d, Jotendro Mohun Tagore (De- 
fendant), 1 L K , 8 Cal. 210 

An ordeb passed on appeal by a High Court determining a question mentioned 
in 8. 244 of Act X of 1877 is a final “decree” within the meaning of s. 595 of that 
Act, HeUi^ therefore, where such an order involved a claim or question relating to 
property of the value of upwards of ten thousand rupees, and reversed the decisious 
of the lower ('ourts, that notwithstanding the value of the subject matter of the 
suit in which the decree was made in the Court of first instance was less thin tint 
amount, such order was appealable to Her Majesty in Ooimcil. — Ram Kirpal Shnkul 
(Appellant) v. Rup Kuar (Respondent), I L. R., 3 All 633. 

„ „ . , 597. Notwiihstandiner auythiug cootaiued 

Bar of certain appeals. ^ in section 595, 

no appeal shall lie to Her Majesty in Council from the judgment 
of one Judge of a High Court established under the twtuity-fourth and 
twenty-fifth of Victoria, chapter 104, or of one Judge of a Division 
Gouit, or of two or more Judges of such High Court, or of a Division 
Court constituted by two or more Judges of such High Court, wherever 
such Judges are equally divided in opinion, and do not amount in num- 
,ber to a majority of the whole of the Judges of the High Court at the 
.time being ; 

and no appeal shall lie to Her Majesty in Council from any decree 
which, under section 586, is final. 
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598, Whoever desires to appeal under this chapter to Her Majesty 
Application to Court Council must apply by petition to the Court 
■whoso decree complained of. whose decree is complained of. 


Time within which appli- , 599. Such application must ordinarily bef 
toation must be made, made Within six months from the date oi such 

decree. 

But if that period expires when the Court is closed, the applica-* 
tion may be made on the day that the Oouit re-opeos. 

600. Every petition under section 598 must state the grounds of 
Certificate as to value or appeal, and pray for a certificate, either that, 
fitiiess. as regards amount or value and nature, the 

case fulfils the requirements of section 596, or that it is otherwise a fit 
one for appeal to Her Majesty in Council. 

Upon receipt of such petition, the Court may direct notice to be 
served on the opposite party to show cause why the said certificate 
should not be granted. 

Effect of refusal of certi- 601. If such certificate be refused, the pe- 

fixate. tition shall be dismissed : 

Provided that, if the decree complained of be a final decree 
passed by a Court other than a High Court, the order refusing the 
certificate shall be appealable, wdtbin thirty days from the date of the 
order, to the High Court, to which the former Court is subordinate. 


602, If the certificate be granted, the applicant shall, within six 
Security and deposit re- luonths from the date of the decree complained 
quired on grant of certifi- of, or within six weeks from the grant of the 
certificate, whichever is the later date, 

(a) give security for the costs of the respondent, and 
{b) deposit the amount required to defray the expense of transla- 
ting, transcribing, indexing, and transmitting to Her Majesty in Council 
a correct copy of the whole record of the suit, except 

(1) formal documents directed to be excluded by any order of Her 

Majesty in Council in force for the time being ; 

(2) papers which the parties agree to exclude ; 

(8) accounts or portions of accounts, which the officer empowered by 
the Court for that purpose considers unnecessary, and which 
the parties have not specifically asked to be included, atid 
(4) such other documents as the High Court may direct to be ex- 
cluded ; 

and when the applicant prefers to print in India the copy of the 
record, except as aforesaid, he shall also, within the time mentioned in 
the first clause of this section, deposit the amount required to defray 
the expense of printing such copy. 

This time allowed by b. 602 of the Civil Procedure Code for giving the secunty 
and making the deposit reguired by that section may be extended. — Pazul-un-nissa 
Begum Mulo, I. L. R., 6 All. 250. 

Costs of printing and translation, certified by the Deputy Registrar of the 
High Court, are a necessary part of the costs of an appeal to the Privy Cotinoil. 
The amount of such costs is loft to be ascertained by the High Court, and is not 
assessed by the Privy Council Office. — Ram Coomar Ghoae v. Prosunno Ooomar 
SaupyaJ, L C. E., 10 Cal 106. 
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The words in s. 602 of Act X of 1877, relating to the time within which seen- 

Yity is to be given, are directory only , and although they are not to be departed 
from without cogent reason, the Court from which the appeal is preferred has the 
right of extending the time. In this case, a satisfactory explanation having been 
given of delay in giving security until after the time limited by the above section 
had expired, held that the Court had rightly exercised discretion in extending the 
time. In the matter of the Petition of Soorjmukhi Koer (L L. R, 5 Cal. 2) ap- 
proved. The paternal grandmother of a deceased village shareholder claiming to 
inherit in preference to his male collateral relations, the issue was fixeti with the 
assent of the pleaders on both sides, whether the plaintiff, as a female, was ex- 
cluded from inheriting by the custom of the family or tribe. Held that this was 
substantially a question of fact, and that on the evidence, which included the village 
wajib-ul-arz, the customary exclusion of females was not proved. — Burjore and 
Bhawani v, Bhagana, I. L. *R., 10 Gal. 557. 

603. When such security has been completed and deposit made 
Admission of appeal and to the satisfaction of the Court, the Court 

procedure thereon. may 

{a) declare the appeal admitted, and 
“ (&) give notice thereof to the respondent, and shall then 

(g) transmit to Her Majesty in Council, under the seal of the 
Court, a correct copy of the said record, except as aforesaid, and 

(d) give to either party one or more authenticated coides of any 
of the papers in the suit on his applying therefor and paying tlie rea- 
sonable expenses incurred in preparing them. 

604. At any time before the admission of the appeal, the Court 

Eevooation of acceptance fipon Cause shown, revoke the acceptaiice 

of security. of any such security, and make further direc- 

tions thereon. 

605. If at any time after the admission of the appeal, but before 
Power to order further the transmission of the copy of the recoid, 

security or payment. except as aforesaid, to Her Majesty in Council, 

such security appears inadequate, 

or further payment is required for the purpose of translating, tran- 
scribing, printing, indexing, or transmitting the copy of the record, 
except as aforesaid, 

the Court may order the appellant to furnish, within a time to be 
fixed by the Court, other and sufficient security, or to make, within 
like time, the required payment, 

Iffecfc of failure to comply 606. If the appellant fail to comply with 

with order. such Order, the proceedings shall be stajnad, 

and the appeal shall not proceed without an order in this behalf 
of Her Majesty in Council, 

atid in the meantime execution of the decree appealed against 
shall not be stayed, 

607, When the copy of the record, except as aforesaid, has been 
Eeftmd of balance of transmitted to Her Majesty in Council, the 
appellant may obtain a refund of the balance, 
{if any) of the amount which he has deposited under section 602, 

608‘ Notwithstanding the admission of any appeal utider this 
Powers of Court pending chapter, the decree appealed against shall be 
unconditionally enforced, unless the Court ad- 
EJitting the appeal otherwise directs. 
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But the Court may, if it thinks fit, on any special cause shown by 
any party inteiested in the suit, or otherwise appearing to the Court, 

((*) impound any moveable property in dispute or any part 
tliereof, or 

(b) allow the decree appealed against to be enforced, taking such 
secinity from the respondent as the Court thinks fit for the due per- 
formance of any order which Her Majesty in Council may make on the 
appeal, or 

(c) stay the execution of the decree appealed against, taking siioh 
security from the appellant as the Court thinks fit for the due perform- 
ance of the decree afipeaied against, or of any order which Her Majesty 
in Council may make on the appeal, or 

(d) place any party seeking the assistance of the Court under 
such conditions, or give such other diiection respecting the subject- 
matter of the apipeal, as it thinks fit. 

Three diff<‘rpnt plaintiffs, claiming through the same original title to be the 
owner of a certain mahal, sued the same defendant in separate suits for possession 
and for the mesne profits of their respective shares. The defence raised being the 
same in each case, the suits were heard together, the result being that in both the 
lower Oomts and in the lligh Court the plaintiffs obtained a decree for their claims. 
The aggregate vrdne of the three suits amounted to more than Ra. 10,000, though 
the value of each suit was under that sum. The defendant apolied to be allowed to 
appeal in each case to Her Majesty in Oouncil. Held that he was entitled to have 
each of the three cases admitted under the second clause of s. 596 of Act X of 
1877, a-) the decree in each case involved indirectly a question of title to property 
of the amount or value of Rs. 10,000 The Court has po\\er under s. 608 to stay 
execution of* a decree of the High Court in a suit subsequently appealed to Her 
Majesij" in Council. Quaere . — Whether the Court has power to order restitution of 
possession of property already taken in execution of its own decree pending an 
appeal to the Privy ('oiincil ?~Khaja Ashan-uldah (Appell.int) v. Karoona Moyi 
Chaudhri (Respondent) ; Rohani Chaudhrain (Appellant) n. E^ishen Gobinrl Pass 
(Respondent), 4 Cal Law Rep. 125. 


{ I 609. If, at any time during the pendency of tlie appeal, the 

Increase of security found security SO furnished % either party appears 
inadequate. inadequate, the Court may, on the application 

of the other party, require further security. 

In default of such further security being furnished as required by 
the Court, if the otiginal security was furnished by the appellant, the 
Ceiut may, on the af^plication of the respondent, issue execution of the 
deciee appeah-d against as if the appellant had furnished no such 
seem ity. 

And if the oiiginal security was furnished by the respondent, the 
Court shall, so far as may be practicable, stay all further execution of 
the decree, and restore the parties to the position in whhdi they respecf- 
ively were when the security which appears inadequate was furnished, 
or give such direction respecting the subject-matter of the appeal as it 
thinks fit. 

610. Whoever desires to enforce or to obtain execution of any 
Procodare to eiaforce order of Her Majesty in Council shall apply 
qrddrs of Quoeo in Ooimcii. by petition, accompanied by a certified copy of 
fte^decree or order made in a^ppeal and sought to be enforced or execut- 
tb the Court fiuiM whierb the apf-eal to Her Majesty was piefettbd. 
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gurli Court shall transmit the order of Her Majesty to the Ct>urt 
which made the fiist decree appealed frooi, or to such other Cotnt as 
Her Majesty by her said older may direct, and shall (upon the aptdica- 
tion of either part}) give such directions as may be required for the 
enforcement or execution of the same; and the Court to which the said 
Older is so tiansmitted shall enforce or execute it accordingly, in the 
‘manner and according to the rules applicable to the execution of its 
original decrees. 

When any moneys expre'^^sed to be payable in British currency are 
payable in India under such order, the amount so payable shall be 
estimated according to the rate of exchange for the time being fixed 
by the Secretary of State for India in Council, with the concurrence of 
the Lords Oommissioneis of Her Majest}'s Treasury, for the adjustment 
of financial transactions between the Imperial and the Indian Govern- 
«ments. 

Befoer a decree-holder in the District Court can obtain execution of a decree 
which has been affirmed by the Privy Council, he must produce, on the application 
for execution, a certifi‘^d copy of the order passed by Her Majesty in Council. — 
Juggernath Sahoo v. Judoo Hoy Singh, I. L. R., 5 t^al. 329. 

An appeal was preferred to the Privy Council from a final deci*ee pa'^sed upon 
appeal by the High Court, and B and certain other persons on behalf of the appel- 
lant gave security for the costs of the I’espondcnt. The Privy ('ouncil dismissed the 
appeal, and ordered the appellant to pay the costs of the respondent. The respond- 
ent applied to the Court o£ first instance for the execution of that order against B 
and the other persons as sureties. Held that under Act X. of 1877, ss. 610 and 253, 
such order could be executed against the sureties. — Bans Bahadur Singh v. Mnghla 
Begam, I. L. R., 2 All. 604 (F B.). 

The provisions of Act X of 1877, s. 610, are not to be construed as restricting 
the only admissible evidence of an order of Her Majesty in Coiincil to a certified 
copy, on an application for execution made under that section. They must be read 
as directory, having the object that proper information regarding the order shall be 
supplied to the Courts in India Where the original order (given, according to tlie 
practice in England, to the successful party, or to one of such parties) had not been 
filed in the High (Jonrt, so as to enable the proper officer to supply a certified copy, 
held that a copy, though not certified by him, might accompany a petition for exe- 
cution under s. 610. — Hurrish Chimder Ohowdhry v. Kalisunderi Debi, I. L. R., 
9 Cal. 482. 

A DEOEEE obtained on appeal by certain defendants in the High Court was 
appealed to the Pi ivy Council by one only of the two plaintiffis to the suit, and the 
decision of the High Court was reversed* ; the plaintiff wIjo had appealed assigned 
her share in the order of the Privy Couneil to one of the defendants, and delivered 
him the certified copy of the decree made in the Pi*ivy Council. The plaintiff who 
bad not appealed to the Privy Council applied to the High Court for leave to trans- 
mit the order to the Court of first instance for execution of the share decreed to him, 
but, on account of the assignment above mentioned, wa.s unable to produce tht* cuTti- 
fied copy of the decree of the Privy Council. The Judge presiding over the Privy 
Council Department in the PTigh Court held that the production of a certified copy 
of the order of the Privy Council was excusable under the circumstances, but refused 
the application, on the ground that the deci’ee of the Court of fii'st instance, which 
was affirmed by the Privy Council, could only be executed as a whole, and not partly 
by one of the plaintiffs. Held on appeal per Garth, O.J. — That the duties of a Judge 
in dealing with the meaning of decrees of the Privy Council arc purely ministerial, 
and that any order made in such ministerial capacity could not be considered a jn ^g- 
ment, and could not, therefore, be made the ^ibject of an appeal to a Bench of the 
High Court under s. 15 of the Charter. Per White and Mitter, JJ. — An order of a 
presiding over the Privy Council Department in the High Court, rejecting an 
application for execution, is a final order, and is a judgment within the meaning of 
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8. 15 of tlio Charter, anil is therefore apppaliiblo — In the matter of the Petition of 
Kall.v Sooniitry Dabia ; Kally Soondery Dabia ®. Hiirri^h Ohnuder Chowdhry, I, L, 

B , 6 Cal. 694. 

611. Tlie orders made by the Court which enforces or executes the 
Appeal against order re- order of Her Majesty in Council, relating to 
latmg to execution. such enforcement or execution, shall be appeal- 

able in the same manner and subject to the same rules as the orders of 
such Court leldting to the eufot cement or execution of its own decrees, 

612. The High Court may, from time to 
Power to make rules. time, make rules consistent with this Act to 
regulate — 

(а) the service of notices under section 600 ; 

(б) the grant or refusal of certificates, under sections 601 and 602, 
by Oonits of final appellate jurisdiction subordinate to the High Court ; 

(c) the amount and nature of the security lequired under sections 
602, 605, and 609 ; 

{d) the testuig of such security ; 

(e) the estnnato of the cost of transcribing the record ; 

(y ) the prepaiation, examination, and certifying of such transcript ; 
(g) the revision and authentication of translations; 

(k) the preparation of indices to transcripts of records, and of 
lists of the papers noc included therein ; 

(i) the recoveiy of costs incurred in British India in connection 
with appeals to Her Majesty in Council, 

and all other mattets connected with the enforcement of this chapter. 
All such lules slrall be published in the local official Gazette, and 

Publication of rules. thereupon have the force of lawin the 

High Court and the Courts of final appellate 
jurisdiction subordinate thereto. 

613. All rules heretofore made and published by any High Court 
Legalization of existing relating to appeal to Her Majesty in Council, 

rxiles. and in force immediately before the passing of 

this Act, shall, so far as they are consistent with this Act, be deemed to 
have been made and published hereunder. 

614. In sections 595 and 612, the expression “ High Court” shall 

Eecorder of Baugoon. deemed to include also the Recorder of 

Rangoon, but not so as to empower him to 
make rules binding on Courts other than his own Court. 

615. The rules and restrictions referred to in Bengal Regulation 
Construct ion of Bengal III. of 1828, section IV., chmefijth, shall be 

Eeguiatiou III. of 1828, deemed to be the rules and restrictions ap- 
sootiou claused. plicable to appeals under this Code from the 

decisions of the High Court of Judicature at Fort William in Bengal. 

Saying of Her Majesty’s 616. Nothing herein contained shall be 

pleasure, Understood — 

, (a) to bar the full and Unqualified exercise of Her Majesty^s 

pleasure in receiving or rejecting appeals to Her Majesty in Council, or 
howsoever, or 


Publication of rules. 
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■ (6^ to interfere with any rules made by the Judicial Committee of 
the Privy Council, and for the time being in 
of “basinet TaS ^‘^rce, for the presentation of appeals to Her 

eommifctee. Majesty lu Couacii or their conduct befoie the 

said Judicial Committee. 

And nothing in this chapter applies to any matter of criminal or 
admiralty or vice-admiralty jurisdiction, or to appeals from orders and 
decrees of Prize-Courts, 


PART VII. 


CHAPTER XLVL 

Of Refekence to and Revision by the High Oouet, 

617. If, before or on the hearing of a suit or an appeal in which 
Reference of question to the decree is final, or if, in the execution of any 

High Court. such decree, any question of law or usage hav- 

ing the force of law, or the construction of a document, which construc- 
tion may affect the merits, arises, on which the Court trying the suit 
or appeal, or executing the decree, entertains reasonable doubt, the 
Court may, either of its own motion or on the application of any of the 
parties, draw up a statement of the facts of the case and the point on 
which docrbt is entertained, and refer such statement with its own 
opinion on the point for the decision of the High Coiut. 

Where A, under the terms of a will, although not expressly appointed an exe- 
cutor, was directed to leeeive and pay the testator’s debts, and to get in and distri- 
bute his personal estate, held that A must bo taken to have been appointed under 
the will an executor by implication. In the goods of Baylis (L R. IP. M.21) 
followed. The ordei made by a District Judge on an application for probate, not 
being a final order, cannot be referred for the opinion of the High Court under 
6. 617 of the Code of Civil Procedure. But the Court will, under certain circum- 
stances, entertain such an application, as a Court of concurrent jurisdiction, under 
s. 264 of the Indian Succession Act. — In the matter of Manoher Mukarjee (Peti- 
tioner), I. L. R., 5 Cal. 756. 

618. The Court may either stay the proceedings or proceed in the M.S.O.G* 

Court may pass decree notwithstanding such reference, and may 

<soutingenfc upon opinion of pass a decree or order contingent upon the 
High Court. opinion of the High Court on the point re- 

ferred ; 

but no execution shall be issued, property sold, or person impri- 
soned in any case in which such reference is made until the receipt of 
a copy of the judgment of the High Court upon such reference. 

619. The High Court shall hear the parties to the case in which M.S.C.O« 

. Judgment of High Court reference is made, in person or by tlieir 

,to be transmitted, and case respective pleaders, and shall decide the point 
d.spoaedofaocordiugiy. ^ go referred, and shall transmit a copy of its 
judgment, under the signature of the Registrar, to the Court by which 
the reference Was made; and such Court shall, on the receipt thereof, 

1^0 dispose of the case in conformity with the decision of the 
.Jtiigh Court 
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Costs of reference to 620. Costs (if any) consequent OB a refer- 

Higb Oonrfc. ence for the opinion of the High Court shal 

be costs in the ease* 

621. When a case is referred to the High Court under this chapter 
Power to alter, &o., de- *^6 High Court may return the case for amend- 
©rees of Oourfc making re- ment, and may alter, cancel, or set aside any 
ferenoe. decree or order which the Court making the 

reference has passed in the case out of which the reference arose, and 
make such order as it thinks fit. 


622, The High Court may call for the record of any case in which 
Power to call for record «« appeal lies to the High Court, if the Court 
of oases not appealable to by which the case was decided appeals to have 
High Court. exercised a jurisdiction not vested in it b}^ law, 

or to have failed to exercise a jurisdiction so vested, or to have acted in 
the exercise of its jurisdiction illegally or with material irregularity ; 
and may pass such order in the case as the High Court thinks fit. 


An order under s. 25 of the Civil Procedure Code, transferring a suit in which 
au appeal would lie from the decree made therein, is not subject to revision by the 
High Court under s. 622. — Farid Ahmad v. Dulari Bibi, T. L R., 6 All 233. 

An order undiT s. 335 of the Civil Procedure Code is subject to revision by 
the High Court under s. 622 of that Code. Shi\ci Natbaji v. Jomi Kashimith (L L. 
B., 7 Bom. 341) followed. — Sheoraj Singh v. Bauwari Das, I. L. R , 6 All. 172, 

The discretionary power of a Civil Court, before or against which an offence 
mentioned in s. 468 or 469 of Act X. of 1872 is alkged to have been committed, to 
grant or withhold sanction to the prosecution for such offence, is not subject to revi- 
sion by the High Court under s. 622 of Act X. of 1877. — In the matter of the 
Petition of Madho Pershad, I. L. R., 3 All 508. 

An order under a. 251 of the Civil Procedure Code, setMng aside an award, 
made on a reference to arbitration in th') course of a s I , un lor cha )ter xxxvii. of 
the Code, on the ground of the arbitrator’s misconduct, is not subject to revision 
by the High Coiyrt in the exercise of the powers conferred on it by s. 622 of the 
-Code. — Ghattar Singh v, Lekhraj Singh, 1. L. R., 5 All. 293. 

S. 9 of the Specific Relief Act does not prohibit a reheanng under s. 105 of 
the Code of Civil Procedure. A rehearing differs widely from a review. A High 
Comt can interfere under s. 622 of the Code of Civil Procedure without an appli- 
qalion made to it by a party to a suit. — Andrew Anthony (Plaintiff), Appellant, and 
Bev, J. M- Dupont {Second Defendant), Respondent, I. D R., 4 M id. 217. 

AF3JER a decree had been made ex parte^ the defendant applied to have it set 
aside. The Subordinate Judge refused tlie application, but his order was reversed 
by the District Judge, Held that the order of the District Judge was final under 
B, 588, and that no second appeal would lie ; nor would the Court inteifere under 
a* 622 of the Code. — Aubinash Chunder Mookerjee v, Martin, I. L. R., 8 Oal 832. 

The rule of English practice which prevents a minor from instituting a suft 
info/mdpaupeiis through his next friend, unless he gives proof not only that he fe 
liimseif a pauper, but that the next friend is a pauper, and that he cannot get any 
substantial person to act as his next friend, is not to be found in, or deduced from, 
the provisions of the Civil Procedure Code. — Venkatanarasayya by his fatker and 
Bayadu (Petitioner) v. Achemma (Counter-Petitioner), I. L, B?, 

iMad. 3. 


Wrerb an an<ition-pni?chaser* applied to the High Coimi to set 



^ . b^i% lirfe * 

^ of Buck order, the Court, having regard to the time that had 41h|ii4 





BUFBEfiNCfi TO AND SKVISrON BY THE BI« OQtnKr.' 347 

BOob applioatioQ was made, refused to interfere. — In the matter of the Petiticm of 
Parg6i Prasad v. Sheo Charan Lai and others, 1. L. R., 4 All. 154. 

It is only on the application of a party interested that the High Court can act 
as a Court of Revision under s. 822 of the Civil Procedure Code.^ Accordinglyy 
^here a Munsif, considering that the Subordinate Judge had acted without jurisdic- 
tion in setting aside, on apoeal, certain orders made by him, brought the matter to 
the knowledge of ihe Distiict Judge, who took the same view, and the latter referred 
the case to the High ^\)uit under that section, it was held that the Court had no 
power to interfere. — Muhammad Faiz Chaudhri (Plaintiff) v. Goluck Dass (Defend- 
ant), 7 Cal Law Bep 191 

Where a Court improperly refused to amend a decree, which was at variance 
with the iudgment, held that in so acting the Court had acted in the exercise of its 
jurisdiction illegally and with material irregularity within the meaning of s. 622 of 
the Civil Procedure Code, and its order was consequently subject to revision under 
that section On the question whotlier the High Court should refrain from exer- 
cising its powers under s. 822 by reason of the long time which had elapsed from 
the date of the decree, held that the petitioner was not fairly chargeable with 
laches. — Balmakimd v Sheo Jatan Lai, I L R., 6 AIL 125. 

Where an application was made for the issue of execution of decree, and the 
District Munsif made an Older refusing execution, the decree being one passed not 
in a regular suit, and governed* by the one-year limitation, and the Subordinate- 
Judge on appeal reversed the Mim^if’s order, applying the three years^ limitation^ 
held by the High Court tint, as Act X. of 1877, s. 588, provided that orders passed 
in appeal from oniers under s. 244 sliould be final, no second appeal lay ; and that 
the High Court could not interfere under s. 622, as the Subordinate Judge had juris- 
diction to hear the appeal. — Suryaprakasa Ran w. Vaisj^a Sanniasi Ran, L L. E., 

1 Mad. 401. 

An application to sue as a pauper having been refused on the ground that 
the suit was barred by limitation, the High Court, on revision, permitted the appli- 
cant to renew his applicariou to the Court below. The Subordinate Judge verbally 
rejected this second application, stating that he would deliver a written judgment. 
Before the written judgment w>.s deliveied, the applicint offered to pay the usual 
court-fees (although not ictually tendtring them at the time), and asked that the 
petition might be taken as a plaint filed on the date of the first application. This 
offer was mentioned and refused in the written judgment Held.^ on the case 
coming up to the High Court under Act X. of 1877, s. 622, that the circumstances 
of the case were not such as would j <stifv the Court in interfering under that sec- 
tion.— Ramashai Sing V, Maniram, I, L R' 5 Cal. 807. 

No Court, other than a Court of Appeal or a High Court acting under s. 622, 
can discharge an order of attachment issued by another Court. Where a claimant 
to property attached in execution of a decree intervenes, but fads to get the order ofi 
attachment set aside, and is compelled to bring a suit to establish his right, the dis- 
charge of the order of attnehment cannot pro terly be a'^ked for in such suit. Tho 
intervenor. having estribli^ied his title by dv^edaratory decre * or otherwise, should 
then carry the decree to the Court by which the order of attachment was issued, and 
such Court is bound to recognize the adjudication, and govern iiself accordingly.'— 
Narayanrav DamcvUr c, Baikrishna Mahadev Gadre (T. L. R., } Lorn. 529) followed. 
^Kolasherri Illatb Narainan and another (Plaintiffs), Appi^lLints, and Kolcbherri 
Nainbudri and another (Defendants), Respondents, L L. R., 

4 Mad. 131. 

After a mortgage had been foreclosed under the provisions of Regulation XYIL 
^18w, the representative of the mortgagor deposited the mortgage-money in Court. 
The District Judge ordered that the money should be paid to the mortgagee on the 
ground that the mortgagor had not been personally served with the notice required 
by s. o of that Regulation, and that it did not appeal that she had been aware of the 
|Qreclqs ire-proceedings. The District Judge subsequently ordered the mortgagee, 
was in possession of the morgaged property under the term of the mortgagei 
mortgagee applied to the High Courtto revise thes« 
#|||e|'| s. 622 ot Act X. of 1877. Held that the application wafS entertainabl© 
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under the provisicms of that section, and that the orders of the District Judge were 
made without jurisdiction, and should he set aside. — Hazari Lai (Petitioner) v. Kheru 
Kai (Opposite Party), 1. L. B., 3 All. 576. 

When a Court has refused to file an award upon an application under s. 525, 
Civil Procedure Code, no appeal lies against such decision, which is an order, and not 
a’ decree : but the High Court can interfere under s. 622. An award made under 
B.’ 525, which is partly within and partly exceeds the terms of the submission to arbi- 
tration, cannot be enforced by summary procedure under s. 526 as to such portion 
as does not exceed those terms. To refer to arbitration questions arising on the 
construction of the award and questions left undecided by it is a matter beyond the 
scope of an agreement to submit to a scheme for the future management of a deva- 
sam as regards conduct of suits, granting of demises, custody of property, collection 
of rents, appointment and removal of servants, and defrayment of current expen- 
diture. — E. Ry. Mana Yikrama, Zamorin, Maharaja Baliadurof Calicut (PlaintilBE), 
Petitioner, Mallichery Kristnan Nambudri (Defendant), Counter-Petitioner, 1. L. R., 
3 Mad. 68. 

S. 522 of the Code of Civil Procedure, 1877, which provides that no appeal 
shall lie from a decree upon an award, except in so far as the decree is in excess of, 
or not in accordance with, the award, assumes that the award has been regularly 
and properly passed by arbitrators duly appointed. Where two of five arbitrators 
nominated by -the parties to a suit and appointed by the Court had not consented 
before, and, after appointment, declined to act, and the Court appointed two arbi- 
trators in their place against the consent of one of the parties to the suit, held 
that, under the circumstances, the appointment of the new arbitrators was not 
warranted by the provisions of s. 510 of the Code of Civil Procedure, and the order 
of reference to such arbitrators, the award ma<le by them, and the decree passed 
upon the award, were illegal. Held also that the High Court could set aside the 
decree under the powers given by s. 622 of the Code of Civil Procedure. — Pugardin 
V. Moidin, I. L, R,, 6 Mad. 414. 

S INSTITUTED a suit against T in the Court of the Assistant Collector of the 
first class, who dismissed the suit. On appeal by S the District Court gave her a 
decree. On second appeal by T the High Court held that, as the suit was one of 
the nature cognizable in a Court of Small Causes, a second appeal would not lie in 
the case, and dismissed it. T thereupon applied to the High Court to set aside, 
under the provisions of s. 622 of Act X. of 1877, the proceedings of both the lower 
Courts, on the ground that both those Courts had exercised a jurisdiction not vested 
in them by law. Held that the High Court was competent to entertain such applica- 
tion, and to quash the proceedings of both the lower Courts, under the provisions of 
s. 622 of Act X. of 1877, and the proceedings of both those Courts should be 
quashed. Observations by Stuart, C.J., on the powers of revision of the High Court 
under s. 622 of Act X. of 1877. — Sarnam Tewari and another (Defendants) v, Sakina 
Bibi (Plaintiff), I. L. R., 3 All. 417. 

Pee Pearsoh, J., Oldfield, J., and Straight, J.— When, under s. 622 of Act X. of 
1877, the High Court has called for the record of a case in which no appeal lies to 
it, it may, under that section, pass any order in such case which it might pass if it 
dealt with the case as a second appeal under chap. xlii. of that Act. Per Stuart, 
G.J. — Tlie High Court may, under that section, pass in such case any order, whether 
in regard to fact or law, as it thinks proper. Wliere, in a case of the execution of a 
decree in which no second appeal lay to the High Court, the Appellate Court held, 
on the construction of the decree, that it awarded interest on the principal amount 
of the decree, the High Court, under s. 622 of Act X. of 1877, holding that the 
Appellate Court 1ms misconstrued the decree, and that the decree did not award such 
interest, modified the order of the Appellate Court accordingly. — In the matter of 
the Petition of Manlvi Muhammad (Judgment-debtor) v. Syed Husain (Decree- 
holder), L L. R., 3 All. 263 (f ,B.). / ^ v 

The purchaser at a sale by public auction did, by the exercise of fraud and 
^collusion with the agent of the execution-creditor (though without the creditors ^per- 
ifhal knowledge), succeed in becoming the purchaser at a depreciated valire,'^ Th^T© 
IfifcS no material irregularity in publishii^ or conducting the sale. Held that tht 
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Cotirt which ordered the sale had jurisdiction to refuse to confirm the sale on the 
ground of the fraud practised by the agent of the execution-creditor and the pur- 
chaser. Held also that the High Court had power^ under s. 622 of Act X. of 
1877 to rescind the order made by the Court of first instance confirming the sale* 
Meld by Kernan. J.— That the party defrauded ought not to be referred to bring 
a regular suit. The question ought to be decided at once on motion in the original 
cause. by Muttusarai Ayyar, J., that fraud was a valid ground of relief on 

petition when it related to the mode in which the auction was held, and the pur^ 
chaser was a party to it, but it was doubtful whether fraud was a ground of relief 
on petition w'hen it w^as a remote cause of the sale. — Subbaji Ram v. Siinivasa R^u 
and Palliah, I. L, R., 2 Mad, 264. 

A FERSON claiming to be a co-sharer in certain undivided immoveable property, 
a share of w^hich had been sold in execution of a decree, objected to the confirma- 
tion of the sale in favour of the person recorded as the auction-purchaser, and 
prayed that it might be confirmed in his favour, with reference to the provisions of 
8. 310 of the Civil Procedure Code. The Court disallowed the objection, and con» 
firmed the sale in favour of the auction-purchaser. The objector thereupon applied 
to the High Court for revision of the order of the lower Court under s. 622 of the 
Civil Procedure Code. Held that, having been allowed to object to the confirma- 
tion of the sale, and treated as a party to the proceeding held therein, it was com- 
petent for him to make such appli(*ation, notwithstanding that he was'not one of 
the persons mentioned in s. 311 of the Code ; that there being no appeal in the 
case, so far as he was concerned, the High Court was competent to entertain the 
application under s. 622 of the Code ; but that, as he \yas not one of the persons 
who was competent to avail himself of the provisions of s. 311 , he had no 
atandi to justify his application to the lower Court, and the application for revision 
must therefore be dismissed. — Bisheshar Kuar v. PTari Singh, I. L. R., 5 All. 42. 

A AND B, both of whom set up a claim to certain land, brought .soparate rent- 
suits against the tenants. In none of these suits did the amount claimed exceed 
Es. 100. Subsequently to the institution of the rent-suits, A sued B to establish his 
title to the land in dispute. The District Judge, before whom the rent-suits came 
on appeal, allowed them to stand over until the decision in the suit between A and 
B. That suit was decided in favour of B, and the Judge then decided the rent-^suita 
instituted by B in his favour, and dismissed the suits instituted by A. Held ilmi no 
second appeal would lie in the rent-suits, as no question of title between parties 
having conflicting claims w^as decided in them. Held also that there was no rucB 
irregularity on the pait of the District Judge in the course which he pursued, of 
making his decision in the rent-suit depend upon the decision in the suit to establish 
title, as wmnld justify the Court in interfering under s. 622 of the Civil Procedure 
Code. Section 102 of Beng. AotVIII. of 1869 wms enacted in older to protect 
parties in the position of raiyat-defendants, and to pi event their being dragged up 
to the High Court in cases w'here the decree or demand is under Rs. 100. In such 
cases the decree is intended to have the same effect as that of the Small Cause 
Court. — Doorga Narain Sen v. Ram Lall Chhutar, 1. L. R., 7 Cal. 330., 

Certain immoveable property wms, on the 15th February, 1879, notified for sale 
under a decree of a Civil Court on l5th March following, so that only 29, instead 
of 30, days elapsed between the day of the sale and the notification*. The sale 
having taken place, the execution-debtor applied to the Deputy Commissioner to set 
it asi(ie upon the ground that the sale was illegal, the requirements of Act X. of 
1877, s. 290, being essential to its validity. Upon that ground the sale was set 
aside as illegal by the Deputy Commissioner, On appeal, the Judicial Commissioner 
reversed this decision, on the ground that the fact of the sale liaving taken phicc 29 
instead of 30 days after the notification was merely an irregularity, and that, as the 
execution-debtor had not shown that he had snjBcered any damage from the irregu- 
larity, the sale ought to be confirmed. An application was then made to a Division 
Bench of the High Court to set aside the order of the Judicial CommiR.sioTier con- 
firming the gale, upon the ground that it was manifestly erroneous, and the Division 
Bench referred the question to a Full Bench : Whether, assuming the requirements 
of ft. 290 to be essential to the validity of a sale, the High Court had any power, either 
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tinder 24 and 25 Vic., c. 105, s. 15, or Act X. of 1877, s. 622, as amended, to set 
aside the Judicial Commissioner’s order. Held by the Full Bench, without answer- 
ing tile question referred, that, assuming the requirements of s, 290 to be essential, 
the High Court had a right, under its summary powers, to set aside the sale itself, 
notwitbstaudinir (and apart from the question whether it would vset aside) the order 
of the Judicial Commissioner . — In re Bhekraj Keori, I. L. R , 6 Cal. 878 (F.B.). 

A Division Bench (Pinhey and Ndnahhdi Harid^s, JJ.) of the High Court 
referred the following question for the determination ot the Full Bench : Whether 
the High Court should exercise its extraordinary jurisdiction under s 622 of th© 
Code of Civil Procedure, or otherwis-q on behalf of persons who feel themselves 
aggrieved by ordeis passed by Courts below in cases in which it appeals the law 
has specifiiaily prescribed another lemedy by suit or otherwise ?” that the 

question did not admit of a precise categorical reply ; that the High Court could 
not impose on itself limitations without regard to eirenmstanoes ; but that tlie 
general principles governing the exercise, by the High Court, of its visitatorial or 
superintending powers to be deduced from a general survey of the authoiities oa 
the subject might be reduced to the form of the following seven propovsitions, the 
fifth of which would ordinarily govern in the class of cases alluded to in the 
question: — {!,) The visitatorial or superintending power of the High Court is so 
necessary, and almost indispensable, that it is not to be w^bolly excluded even by a 
danse in Statute withdrawing cases under the Statute from its control. When 
such a Statute has been made a mere pretext, or has been wholly misapplied, the 
case will be treated as one not really arising under the Statute, but on an evasion or 
perversion of the Statute, and, as such, subject to the geneial control of the Court. 
(2.) The Court, having called up the record or proceedings of a subordinate Court, 
will itself investigate the facts on which a jurisdiction has been assumed or declined ; 
on which it depends whether the subordinate Court could or could not legally deal 
with the matter in question, either at all or on the principle to which it has referieti 
the case ; or according to which its moilc of inquiry or of action may or may not 
have been in contradiction rather than oiiedience to the rules of procedure, or th© 
principles implied in them, to such a material extent as to defeat the purpose of the 
law. (3.) If the Court finds that the external conditions of jurisdiction, of inves- 
tigation, and of command, have been ^atisficul by the inferior Court, it will not 
substitute its own appreciation of evidence, or its own jndument thereon, for the 
determination of the inferior Court, in any matter committed by the Legislature to 
the discretion of such Court. (4 ) Where an appeal is provided, the Court will not 
interfere by any peremptory ord(*r with the ordinary course of adjudication, save 
in cases wheiein a defeat of the law and a grave wrong aie manilest, and are irre- 
niediable by the regular procedure. (5.) Where a d'mrce or ordrr of a subordinate 
Court is declared by the law* to be, for its owu purposes, final or conclusive, though 
in its natup provisional, as subject to dihplaceirient by tho decree in another more 
formal suit, the Court will have regard to the intention of the Legislature that 
promptness and certainty should, in such cases, be in some measure accepted instead 
of juridical perfection. It will rectify the proceedings of the inferior Court where 
the extrinsic conditions of its legal activity have plainly been infringed ; but 
where the alleged or apparent eiror consists in a misappreciation of evidence, or 
misconstruction of the law, intrinsic to the inquiry and decision, it will respect the 
intended finality, and will intervene peremptorily only when it is manifest that by 
the ordinary ami prescribed method an adequate remedy, or the intended remedy,, 
cannot be had. ^ (6) The Court will, in all cases, regard its exercise of the extra- 
ordinary jurisdiciion as discretional, and subject to considerations of the importance 
of the particular ea-^e, or of the principle involved in it, of delay on the part of ant 
applicant, and of his merits with respect to the case in which the interference of 
the Court is sought. Should other special causes appear for or against the (’ourt’s 
intervention, due weight is to be given to them, regard btu'ng always bad to the 
principles already enunciated. (7.) The Court will ‘‘sedulously abstain^’ from 
makiug any order or refusing to make it on grounds the appreciation of which is 
exclusively aligned by law to some other authority, provided the legal coinpetenao^ 
be exercised in good faith on TOtters that may reasonabh^ be understood as witbJft 
reuge.— Shiva v. Kaehm4ib, L. B., 7 Bom, 
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CHAPTER XLVIL 
Of Revihw of Jddgment. 

Application for review of 623. Any person considering liimself ag* M.S.0.0. 

judgment;, grieved — 

(rx) by a decree or order ftom which an appeal is heieby allowed, 
hot from which no appeal has been preferred ; 

(6) by a decree or order from which no appeal is hereby allowed ; or 

(o) by a judgment on a reference from a Ootirt of Small Causes, 

and who, from the discovery of new and important matt^^r or evi- 
dence which, after the exercise of due diligence, was not within his 
knowledge, or could not be produced by him at the time when the de- 
cree was parsed or order made, or on account of some mistake or error 
apparent on the face of the record, or for anv 'otlier sufficient reason, 
desires to obtain a review of the decree passed or order made against 
him, 

may apply for a tx-view of judgment to the Court which, passed the 
decree or made the order, or to the Court (if any) to which the busi- 
ness of the former Court has been transferied. 

A party who is not appealing from a decree may ftpply for a review 
of judgment notwithstanding the pendency of an appeal by some other 
party, except when the grotmd of such appeal is common to the appli- 
cant and the appellant, or when, being a respondent, he can present to 
the Appellate Court the case on which he applies for the review. 

Thk order passed under the above section can be reviewed under Act X. of 
1877, s. 623. — Eliza Smith v. The Secretary of State, L L. R., 3 Cal. 340. 

It is competent to a party asfainst whom an ex-parte decree has been made to 
apply for review of judgment. — Bibi Mutto v. Iluhi Begarn, 1. L. R., 6 All. 65. 

A LOWER Court admitted a review o£ judgment on the ground that the decision 
of a Divisional Bench of the High Court, which it had followed in that judgment, 
bad subsequently been overruled by the Full Bench. Held that the lower Court 
was not authorized to admit a review of judgment on such ground. — Amrit Dal v, 

Madho Das, I. L. R., 6 All. 292. 

The absence of a formal finding on an issue tried and decided by a High Court 
of first instance is not an error calling for review of judgment in tlie Higli Court 
A party who not only had an opportunity of raising a question, but who did raise it 
in appeal, and on argument abandoned it, cannot, under ordinary circumstances, be 
allowed to agitate the question on review. — Sabapathi v, Subriya Ramanadha, 

L L. R., 2 Mad. 58. 

Applications for the extension of the period for the submission of an award, 
and orders thereon, should be made in writing and recorded. When a party has been 
prejudiced by having the time allowed for taking objections to an award curtailed by 
the Court, no appeal lies, but a review should be granted by the Court of first fn- 
Rtance.— Monji Premji Set (Plaintiff), Appellant, v. Maliyakel Koyassan Koya Hali 
(Defendant), Respondent, I. L. R., 3 Mad. 59. 

For the purpose of setting aside a decree passed in pursuance of a compromise 
to out of Court, there are two available modes of procedure— (1) by suit ; (^) 

% a review of the judgment sought to be set aside ; the latter being the more 
mode of procedure. Dalji Sahu t?. The Collector of Tirhoot (6 B. L. R,, 
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649 ; Mf*wah Lai Thikiirw. Bhujnn Jha (18 B. L. R,, Ap. 11) ; Gilbert v. Bndeam 
(L H. 9 Oh. D. 269) followed. — Aushootosh Chandra v. Taraprasanna Roy, I. L. R 
10 Cal. 612. 

The nofice-clanse in a. 21, Act XT. of 1865, is applicable only to those cases 
where a new trial cannot be applied for within seven days after the judgment, in 
consequence of there beins? no sitting of the Court. Where the application is made 
within seven days, the notice is unnecessary. If the grounds upon which the new 
trial is moved are proper siionnds for granting a review, the applicant is entitled to 
pioceed under s 623 of the Code of Civil Procedure witliout resorting to Act XL 
of 1865 — Ratan Kiishen Poddar v. Raghoo Nath Sliaha, I. L. R , 8 Cal. 287. 

Hating legard to the decisions in Nanabhai v. N4thabh^i (9 Bom. H. C. Rep. 
89) and Naiayan r. Davudbhai (9 Bom. H, G. Rep. 238), and the uniform practice 
in accordance with them which had since obtained, and the practical similarity on 
this point of Act X. of 1877, s 623, and Act VIII. of 1859, s. 376 (on which the 
cases above-mentioned were decided!, the High Court allowed the appellant to 
withfhaw his second appeal, after it had been argued, though not decided, in order 
th it he might apply to the lower Court for a review of its judgment on the ground 
of the discovery of new evidence. The appellant to pay the respondent’s costs of 
appeal. — Pandu Devji, I. L. R., 7 Bom. 287. 

A LS HOUGH the discovei’T of a new ruling may not entitle a party to a review 
of judgment, yet when a Court is satisfied that its judgment has proceeded upon 
an eiioiieous view of the law, the provisions of s. 623 of the Code of Civil Proce- 
dute allow a review of judgment W“herp a decree-holder applied to the Court to 
transmit the deciee to another Court for execution, and on a subsequent date paid 
into Court postage-stamps for the transmission of the records Held that if when 
the postage-stanqis weie paid into Court an application w'as made to take some step 
in aid of execution, such applicition would be sutficient to give a new period of 
limitation. — Vellayai;. Jaganatha, I L. R., 7 Mad. 307. 

The term “made*’ in s. 624 of the Civil Procedure Code does not mean 
“presented,” but means and includes the Inaring and determination of the applica- 
tion for review of judgment. Held^ theiefore, wliere an application for a review* 
of judgment on the ground, not of the discovery of new^ and important matter or 
evidence as mentioned in s. 623 of the Civil Procedure Code, or of a clerical error 
apparent on the face of the decree, but on other grounds, w^as presented to the 
District Judge who delivered the judgment, and such Judge was transferred before 
he could entertain such application, that his successor was not competent to entertain 
it. — Pancham v. Jbinguri and another, I. L. R., 4 All. 278. 

Where a Judge allowed a review of Ins predecessor’s judgment on the sole 
ground that it appeared to him that the judgment of his predecevssor had done in- 
justice, held by the High Court (Morgan, O.J., and Innes, J.) that though the gene- 
rality of the terms used in the sections of the Procedure Code, Act VIII. of 1859, 
relating tc revi(‘W of judgment, “other good and sufficient reason ” (see 376) 
and “ otherwise requisite for the ends of justice ” (see 378), confers a wide jurisdic- 
tion, this jurisdiction could not beheld to authorize a Judge to revise and reversejbis 
predeceasoi’s decree on the ground above-mentioned. If the review is asked for in 
refcicncc to the conclusions of fact diawm from the evidence, it should not be 
granted simply upon the same evidence. Reasnt Hussani v, Hadjee Abdoolah 
discussed.— Raman v. Kuiunatha Tharakan, I. L. R., 2 Mad. 10. 

A Divisional Bench of tho High Court sitting as a Court of second appeal, 
being of opinion that the Court of first appeal had omitted to determine a certain 
issue of fact, determined such issue itself, and decided the appeal in accordance with 
its determination of such issue. An application for review of judgment was made 
on two grounds, (i.) that the Bench was wrong in thinking that such issue had 
not been determined by the Court of first appeal, and (ii.) that the Bench sittings 
a Court of second appeal was not empowered to determine an issue of fact which 

Court of first appeal bad omitted to determine, but should have referred auofi 

to that Court for determination under a, 566 of the Civil Rrooeduie Odif. 
Mrfdljthat, looHag to the provisions of that Oodq relating to review of ju<%mdlfe 
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such application ou^ht not to be allowed on the gronnds mentioned, wliioli virtnally 
disclosed i-easons for appeal from the judgment. — Sheo Eatan Eai v. Lappu iiuai, 

1 . L. E., 5 All. 14. 

624. Except upon the ground of the discovery of such new and im- M.S.C.O, 
To whom applications for port, ant matter or evidence as aforesaid or of 
review may be made. soiDG clerical error apparent ou the face oi the 

decree, no application for a review of judgment, other than that of a 
High Court, shall be made to any Judge other than the Judge who 
deiiveied it. 


An application for review of judgment, upon a ^^roimd other than those men-- 
tioned in s. 624 of the Civil Procedure Code, if presented to the Judge who deiiveied 
it, and who thereupon directs notice to be given to the opposite paily, may be heard 
and disposed of by his successor. Pancham v. Jhinguri (I L R., 4 All. 278, infra) 
dissented from. — Karoo Singh r, Deo Narain Singh, 1. L. R., 10 Cal. 80* 

A Judge of a Mufassal Small Cause Court has iurisdiction to direct a new 
trial of a case tried by his predecessor, s. 21 of Act XT. of 1865 not having been 
repealed by the Civil Procedure Code (Act X. of 1877). Per Garth, C.J. — The 
Judge, however, in dealing with applications for new trial under s. 21, should hiv© 
regard to the rule laid down in s. 624 of the Code of Civil Procedure. — Shumsher 
Ally 2 ?. Kaikut Shah, I. L. R., 6 Cal. 236* 


The term made in s. 624 of the Civil Procedure Code does not mean “ pre* 
gented/' but means and includes the hearing and determination of the application 
for review of judgment. EeW^ therefore, where an application ‘for a review of 
judgment on the ground, not of the discovery of new and important matter or 
evidence as mentioned in s, 623 of the Civil Procedure Code, or of a clerical error 
apparent ou the face of the decree, but on other grounds, was presented to the 
District Judge who delivered the judgment, and such Judge was transferred before 
he could entertain such application, that his successor was not competent to enter- 
tain it, — Pancham v, Jhinguri and another, I. D. R., 4 AIL 278* [Dissented from* 

See swpra ] 

625. The rules hereinbefore contained as to the form of making M.S*O*0i 
Form of applications for appeals shall apply, mutatis mutandis, to ap- 
review, plications for review. 

An obdek made under Act X. of 1877, s. 409, ref using leave to sue as a paupen 
is subject to review under s, 628. The provisions of s. 413 do not affect the right 
of a pei'son against whom such order has been made to obtain a review. A peti'* 
tioner applying for such review must file a copy of the order of which lie seeks a 
review, together with a raemorandnin of objections (ss. 541 and 625).-~Adaiii 
* Kdulji 2 ?, Manikji Edulji, I. L. R,, 4 Bom. 4X4, 


application when re- , appears to the Court that there M.S.OA 

is not sufficient ground for a review, it shall 
reject the application, 

of opinion that the application for the review 
should be granted, it shall grant the same, and 
the Judge shall record with his own hand hm 
reasons for such opinion : 

Provided that — 

(u) no such application shall be granted without previous notice to 
the opposite party to enable him to appear and be heard in support of 
the decree a review of which is applied for ; and 

. ^ (b) no such application shall be granted on the ground of discovery 

OJ new matter or evidence which the applicant alleges was not within 

Oir. 


If the Court be 
Application when granted. 

Proviso. 


mnm of 


S5i 

his knowledge, or could not be adduced by him, when the decree ot 
order was passed, without strict proof of such allegation. 

The Judge of Mufassal Small Cause Court may grant an application for a 
review of judgment under Act X. of l877.-“Isan Ghunder Baneijee v, Luebun 
Cope, L L. R , 5 CaL 699. 

An APPLiCAiiuH under s, 311 of Act X. of 1877 to set aside a sale in execution 
of a deeiee lidvmg been made by tbe judgment-debtor, the Court executing the de- 
cree (Subordinate Judge) disallowed the objections, and passed an order confirming 
such sale. The judgiinmt-debior subsequently applied to the Subordinate Judge 
for a review of judgment. The Subordinate Judge, without recording his leasons 
for gi anting such application, iiregulaiiy proceeded at once to pass an order setting 
aside such sale, without cancelling the preuons order confiiming it. The auction- 
purchaser appealed to the District J udge. That officer, treating the appeal as one 
from an order gi anting an application i or levieu of judgment, entertained it, and 
set aside the Suboulinate Judge’s second Older. Hehi that the District Judge was 
not justified in entertaiumg buch appeal, such Older not being one granting an ap- 
plication for revie \N. but one setting aside a bale, and as such not appealable. Before 
Preview of judgment is gianted, an Older granting the application tor review and 
the reasons tor gt anting the same should be recorded. — Bhairon Din Singh (Judg- 
ment-debtor) V. iiam SalicU (Auction-purchaser), I. L. R., 3 AIL 316. 

H.S.0.0. 627. If the Judge or Judges, or any one of the Judges, who passed 

Application for review la tlie decree or Older, a review of which is applied 
Court consisting ot two or for, continues or continue attached to the Court 
more Judges. at the time when the application for a review 

is presented, and is not or are not [ireciuded by absence or other cause, 
for a period of six mouths next alter the application, from considering 
the decree or order to which the application lefers, such Judge or Judges, 
or any of them, shall hear the application, and no other Judge or Judges 
of the Court shall hear the same. 

M,S.O.O. 628. If the application for a leview be heard by more than one 

Application whon rejected. Judge, aud the Court be equally divided, the 
application shall be rejected. 

If there be a majority, the decision shall be according to the opinion 
of the majoiity. 

M.S.O.O, 629. An order of the Court for rejecting the application shall be 
Ordei of rejection final, final; but whenever sucli application is ad mi t- 
Objections to admission, ted, tbe admission may be objected to on the 
ground that it was — 

(a) in contravention of the piovisions of section 624, 

(b) in contiavention of the ptotusions of section 626, or 

(a) after tiie expiration of the period of limitation prescribed 
therefor and without sufficient cause. 

Such objection may be made at once by an appeal against the 
order granting the application, or may be taken in any appeal against 
the finul decree or order made in the suit. 

Wheie the application has been rejected in consequence of the 
failure of the applicant to appear, he may apply for an order to have the 
rejected application restored to the file, and, if it be proved to the satis- 
faction of the Court that he was prevented by any sufficient cause frotn% 

t spearing when such application was called on for hearing, tbe 'Court 
ay order it to be restored to the file upon such terms as to costs ^br 
it thinks fit, and shall appoint a day for hearing the same. 
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No order shall be made under this section unless the applicant has 
served the opposite party with notice in writing of the latter applica- 
tion. 

No application to review an order passed on review or on an 
application for a review shall be entertained. 

An application under s. 511 of Act X. of 1877 to set aside a sale in execution 
of decree havina^ been made by the judgment-debtor, the Court executing^ the 
decree (Subordinate Judge) disallowed tlie objection'!, and passed an older conlirra- 
ing such sale. The judgment-debtor su'osequently applied to the Suboidinate Judge 
for a review of judgment The Subordinate Judge, without recording bis reasons 
for granting such application, irregularly proceeded at once to pass an order setting 
asbie such sale, without cancelling the previous order confirming it. The auction- 
purchaser appealed to the District Judge. That officer, treating the appeal as one 
from an order granting an application for review of judgment, entertaineil it, and 
set aside the Subordinate Judge’s second order. Held that the District Judge was 
not justified in entertaining such appeal, such order not being one granting an 
application for review, but one setting aside a sale, and as sueb not appealable. 
Before a review of judgmentis granted, an order granting the application for review 
and the reasons for granting t?ie same should be recorded — Bliairon Din Singh 
(Judgment-debtor) v. Ram Sakai (Auciion-purchaser), I. L. R , 3 All. 31G. 

630. When an appiic*tion for a review is granted, a note thereof 
Registry of application made iu the register, and the Court 

granted, and order for re- moy at oiiCG le-hear the case, or make such 
bearing, oid u' in regard 10 the ie-hearing as it thinks fit. 

Where a review of judgment is granted on a pauicular giound, the Court is 
not bound to rehear the whole case under s. 650 of the Civil Procedure Code : it is 
in the di'ioretion of the Court to lehear the \vliolc or only the particular point 
on which the review has been granted. — llaibaiib Sabye v, Tbakoor Furshad, 1. L. 

9 Cal. 209. 


PART IX. 


CHAPTER XLVIIL 


Special Rules relating to the Ohaktehed High Courts. 


631. This chapter applies only to High Coiuts which are or m \y 
Chapter to apply only to hereafter be established under the twenty-fourth 
certain High Courts. and twenty-fifth of Victoria, chapter lOi 

Act for establishing High Conrts of Jadicature in India), 

Application of Code to 632. Except as provided in this chapter, 

High Courts. the provisions of this Code apply to such High 

Courts. 


High Court to record 633. The High Court shall take evidence, 
judgments according to its and record judgments and orders, in such man- 
own rules. yjgj, directs. 

634, Whenever a High Court considers it necessary that a decree 
Power to order execution in the exercise of its ordinary original 

of decree before ascertain- civil jurisdiction should be enforced before the 
ment of costs, and • amouut of tbo costs incut red iu the tjuit can be 
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ascertaiued by taxation, the Court may order that the decree shall be 
executed forthwith, except as to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree 
exeoTition for costs suT)- may be executed as soon as the amount of the 
geqtienfciy. costs shall be ascertained by taxation. 

635. Nothing in this Code shall be deemed to authorize any person 
Unanthomed persons not on behalf of another to address the Court in 

to address Court. the exercise of its ordinary original civil juris- 

diction, or to examine witnesses, except when the Court shall have, in 
the exercise of the power conferred by its charter, authorized him so to 
do, or to interfere with the power of the High Court to make rules 
concerning advocates, vakils, and attorneys. 

636. Notices to produce documents, summonses to witnesses, and 
Who mav serve process every other judicial process, isped in the 

of High C t exercise of the ordinary or extraordinary original 

civil jurisdiction of the High Court, and of its matrimonial, testa- 
mentary, and intestate junsdictions, except summonses to defendants 
issued under section 64, wiits of execution, and notices under section 
553, may be served by the attorneys in the suit, or by persons employed 
by them, or by such otiier persons as the High Court by any rule or 
order from time to time directs. 

637. Any non-judicial or quasi -judicial act which this Code 
Non-jnrlicial acts may be requires to be done by a Judge, and any act 

done by hegisti ar. which may be done by a Commissioner ap- 

pointed to examine and adjust accounts under section 394, may be done 
by the Registrar of the Court, or by such other officer of the Court as 
the Gouit innv direct to do such act. 

The High Court mav, from time to time, by rule declare what shall 
be deemed to he nou-judicial and quasi -judicial acts within the mean- 
ing of this section. 

638. The following portions of this Code shall not apply to the 
SAofcioti not applying to High Court in the exercise^ of its oidinary or 

Higb Coart in original oml extraordinary original civil jurisdiction, namely, 
jtinsdicbion. sections 16, 17, and 19, sections 54, clauses (<i) 

and (6), 57, 119, 160, 182 to 185 (both inclusive), 187, 189, 190, 191, 
192 (so far as relates to the manner of taking evidence), 198 to 206 
(both inclusive), and so much of section 409 as relates to the making 
of a memorandum ; 

and section 579 shall not apply to the High Court in the exercise 
of its appellate jurisdiction. 

Code not to affoot Higb Nothing in this Code shall extend or apply 

Oonrt in exercise of insol- to any Judge of a High Court in the exerdise 
vent jurisdiction. of jurisdiction as an Insolvent Court, 

Court may, from time to time, frame forms for any 
proceeding in such Court, and may make rules 
as to the books, entries, and accounts to b^%ept 
by its officers. • . ^ 


639, The High 

Powk'lo forms. 
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PART X. 


CHAPTER XLIX. 

Miscellaneous. 

640. Women, who, according to the customs and manners of the M.S.O.O, 
Exemption of certain Country ought not to be compelled to appear 

women from personal ap- IH public, sll8»ll bc 6X6tnpt irotO. pcrsoilcii 
pearanoe. appearance in Court. 

But nothing herein cotitaitied shall be deemed to exempt such 
women from arrest in execution of civil process. 

It is not necessary that a special order of Court should be made empowering 
an officer authorized to arrest a purda-nashin lady to enter the zanina of the house 
in which she resides. Under s 336 of the Civil Procecluie Code, if the officer is 
able to enter the house, he may break into any room in the house, including the 
zanand, in order to effect the arrest.— -S. M. Kadumbinee Dossee w. S. M. Koylash- 
kaminee Dossee, I. L. R., 7 Cal. 19. 

641. The Local Government may, by notification in the official M.S.O.O. 
Local GovernmeBt may Gazette, exempt from personal appeaiance in 

exempt ceitain peisons Couit any person whose rank, in the opinion, 
from personal appearance. Government, entitles him to the pri- 

vilege of exemption, and may, by like notification, withdraw such 
privilege. 

The names and residences of the persons so exempted shall, ft ora 
Lists of names of persons time to time, be forwarded to the Higli Conit 
exempted to he kept in by the Local Government, and a list of such 
persons shall be kept in such Couit, and a list 
of such persons as reside within the local limits of the jurisdiction of 
each Court suboidinate to the High Court shall be kept m such subor- 
dinate Court. 

When any person so exempted claims the’privilege of such exemp- 
Oosts of commission ren- consequently necessary to exa- 

dercd necessary by claiming mine him by commission, he shall pay the costs 
privilege. of that commission, unless the paity requiring 

his evidence pays such costs. 

642. No Judge, Magistrate, or other judicial officer, shall be liable M.S.O.O. 
Persons exempt from ar- to arrest Under civil process while going to, 

rest under civil process. presiding in, or returning from his Court. 

And, except as provided in sections 256 and 643, where any mat- 
ter is pending before a tribunal having jurisdiction therein, or believing 
in good faith that it has such jurisdiction, the parties thereto, their 
pleaders, mukhtfc, revenue-agents, and recognized agents, and their 
witnesses acting m obedience to a summons, shall be exempt from ar- 
rest under civil process while going to or attending such rrihiinal for 
the purpose of such matter, and while returning from such tribunal. 

Where a native of Patna came from Calcutta to Madras on 24th October on 
account of a suit pending, in which he was plaintiff, and, the ca'^e having been 
adjoin ned on 27th October for seven weeks, remained in Madras on account of the 
suit, and was arrested on lOth November, held that he was privileged under s. 642 
of the Code of Civil Procedure.— In the matter of Siva Bux Savuntharam, I. L. R., 

4 Mad. B17. ’ 
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Wheb-S a (lofondant in a suit in the IIi£!:h Court was arrested in execution of ® 
decree oC the UaLntta Court of Smill Causes, while atlonilinti^ before an ari)itrator 
appointed by the Ilis^h Oonit to t<ike a reference in the suit, it was luild that he was 
privilea^ed from such arrest while so attending, and that the High Couit hid power 
to direct his release from custody. Small Cause Courts in the pre^i iency-towns are 
subject to the order and control of the High Court. In the matter of Ouiirtolal 
Dev (I. L. R , 1 Cal. 78) followed.— In ilie mattei of Juges^iir Roy, 5 Gal. Liw Rep. 
170. 

The general rule that a party to a suit is ])rolected from arrest upon any civil 
process while going to the place of trial, while attending there for the purpose of 
the cause, and w hile returning home, apjdies to a defendant to a suit under the 
gnmmary-procodnre sections of Act X. of 1877, who h is not obtain{ d leave to appear 
and defend, and who, therefore, cannot be heard at the trial. Quesiiuns as to the 
piivilege of exemption from arrest, in the case of persons arrested under writs 
issued from the Small Cause Court in Calcutta, must bo governed by the English 
law, and not by s 642 of the above Act. It is not a deviation sufficient to forfeit 
the privilege if the shoitest road home is deviated from, and d less crowded and 
more convenient road adopted.— 2/2 re Sooreudro Nath Ray Ghowdhry, 1. L. R., 
5 Cal. 106. 

A Revenue Court is a “Court of Civil Judicature” within the meaning of 
s. 651 of the Code of Civil Proctalure. A person, therefore, who escapes from cus- 
tody under the piocess of a Revenue Couit is punish ible under that section. S 6P2 
of the Civil Proceduie Code on]> piotects an aecusvl persoii while In* is ittenliuga 
Criminal Court from anest “ un ler th it Code ” Held^ tlieiofoie, wheio a person, 
who hid been convicpal by a Magi^tiate, and hid been fi.no(], wis arrosti d in execu- 
tion of the piocc^s of a Revenue Couit while waiting in Couit until the niom^y to 
pay such tine was hi ought, that such person was not piolected fiom 'Uch aircst by 
the piovisious of that buction, xnd that, having esca[>ed from custody under such 
arrest, such person had pioperly been convicted under s. 651 for escaping from 
“lawful custody.” — Empress of Indian. Ilarakh Nath Singh, 1. L. R., 4 All 27. 


M.S.0.0. 643. When, in a case pending before any Court, thiTC appears to 

Procedure in case of cer- C^ourt Sufficient ground for sending for in- 

tain offonoos. vestigation to the Magistrate a charge of any 

such offence as is described in section 193, section 196, section 199, sec- 
tion 200, section 205, section 206, section 207, section 208, section 209, 
section 210, section 463, section 471, section 474, section 475, section 
476, or section 477 of the Indian Penal Code, wiiich may be made in 
the course of any other suit or proceeding, or with respect to any docu- 
ment offered in evidence in the case, the Court may cause the person 
accused to be detained till the rising of the Court, and rnay then send 
him in custody to the Magistrate, or take sufficient bail for his appear- 
ance before the Magistrate. 

The Court shall send to the Magistrate the evidence and docu- 
ments relevant to tiie charge, and may bind over any pei&ou to appear 
and give evidence before such Magistrate. 

The Magisti'ate shall receive such charge, and proceed with it ac- 
cording to law. 

Where the provi.simis of s. 258 of the Code of Civil Procedure have not been 
complied with, a Civil Court is not debaired from admitting evidence that the decree 
has freen satislied nut oi Court, for the purpose of an investigation witii a view to 
sending the judgment-cit*ditoi to a Magistrate under s. 646 of the Code of Civil 
Procedure.— The Queen v, Multuraman Chetti, I. L. R., 4 Mad. 325. 

M,B.C3.C. 644. Subject to the power conferred on the High Court, by sectibo 

Use of forms in fourth 639 and by the twenty-fourth and twenty-fifth 
ftoheduie. . of Victoria, chapter 104, section 15, the forw 
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sef forth in the fourth schedule hereto annexed, with such variation as ^ 

the ciroiinistances of each case require, shall be used for the respective 
purpo-ies therein mentioned. 

645. The language wliich, when this Code comes into force, is the M.S.O.O. ^ 

Language of subordiuaw language of any Coin t subordinate to a High 

Courts. Court, shall continue to be the language or such ^ 

subortiinate Court until the Local Govertu.nent otherwise orders; 

•but it shall be lawful for the Local Government, from time to time, 
to declare what language shall be the language of every such Court. 

645A. In any Admiralty or Vice-Admiialty cause of salvage, tow- H.S.0.0- ^ 

Assessors iu causes of ago," or collision, the Court, whether it be 
salvage, & 0 . exfU'cising it.s original oi its appellate jurisaic- 

tiou, may, if it thinks fit, and upon request of either party to such cause 
shall, summon to its a=isist*uice, iu such manner as the Court may, by , 

rule, from time to time, direct, two competent assessors; and such 
assessors shall attend and assist accordingly. 

Every such assessor shall receive such fees for his attendance as 
the Court by rule presciibes. Such fees shall be paid by such of the 
parties as the Coiut in each may direct. 

646. Whenever the Registrar of a Court of Small Causes has M.S.0.0. 

Power of Pogist.ars of a«y ‘Oubt upon any question of law orusage 

Small Cause Courts to state having the force of law, or as to the con-^truc- 
wps. tiou of a document, which construction mav 

affect the nierits of the decision, he may state a case for the ofiinion of 
the Judge ; and all the provisions hmein contained relative to the stat- 
ing of a case by the Judge shall apply, mutatis mutandis, to the stag- 
ing of a case by the Registiar. 

647. The procedure herein prescribed shall be followed, as far as it M.S.0.0, 
Miscellaneous proceed- can be made applicable, in all pioceedings in any 

iags. Court of civil jurisdiction other than suits and 

appeals. 

The High Court may, from time to time, make rules to provide for 
Admissionof afti lavits as the admission, in such proceedings, of affida- 
ovideuee. vits as evidence of the matters to which such 

affidavits respectively relate ; and sucli rules, on being published in the 
local official Gazette, shall have the force of law. 

An appeal lies nnder s. 647 of the Code of Civil Procedure against an order 
of a pistiict Court niuler s. 5, Act XX. of 1863. — Sultan Ackeni Sahib and others 
(Petitioners), Appellants, •v, Shaik Bava Malimiyar (Respondent), 1. L. R., 4 Mad. 

295. 

The procedure to be followed upon the sale of an undcr-tenure is that pre- 
scribed by the Gi%ul Procedure Code. S. 31 1 does not apply only to sales made under 
chap xix. of the Code, and the sale of an nnder-tonuro may be set aside upon any 
of the grounds mentioned in that section.— Azizoonnessa Kliatoon w. Gora Cliand 
Dass, L L, R., 7 Cal. 163. 

The provisions of the Letters Patent of 1865, cl. 36, that when the Judges of a 
iJivision Bench arc equally divided in opinion, the opinion of the Senior Judge shall 
prevail, has been superseded by Act X. of 1877, s. 575 (which is extended to miscella- 
neous proceedings of the nature of appeals by s 647 of that Act), so far as re^^ards 
cases to winch s. 575 is applicable.— Appaji Bhivrav tj. Shivlal Khuboliand, I. L. R., * 

D Dom. 204 (r.B.). 
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Failure to comply with the provision =5 of ss. 182 and 183 of Act X of 1877 
(Civil Procedure Code) in a judicial pioceeding is an informality which renders the 
deposition of an dccused inadmissible in evidence on a charge of giving false evi- 
dence based on such deposition ; and under s 91 of Act I. of 1872 (Indian Evi- 
dence Act), no other evidence of such deposition is admissible, — In the matter of 
the Petition of Mayadeb Gossami ; The Empress v. Mayadeb Gossami, I. L. R $ 
Cal. 762 

Where a judgment-debtor, pending the execution-proceedings, was granted 
permission to exxmine the state of the accounts, but failed to do so, and then made 
a fresh application to the Couit tor the same purpose after the executiori-pioceed- 
ings had been struck off, and the decree declaied to be satisfied. /leld that the 
question must be determined with reference to the piovisions of s. 647 of the Civil 
Procedure Code, and the only course open to the -judgment-debtor would have been 
to apply for a review of the order which declired the decree to be satisfied and 
at 1 Licit off the execution-proceedings — Pakaiuddin Mahomed Ahsan v. Official 
Tuistee of Bengal, I. L. JR., 10 Cal, 538. 

Ss 25 and 647 of the Civil Procedure Code (Act X. of 1877) are both appli- 
cable to Couits of Small Causes in the Miifassal, and the foirner section is extended 
by the latter to execution proceedings in such Courts. Under s 25 of the Civil 
Piocedtire Code (Act X. of 1877), the District Judge has power to withdraw an 
application foi execution of a deciee from a subordinate Court (such as a Mufassal 
Couit of 8ni<ill Oause-^,) and to dispose of it himself, or to transfer it to another 
subordinate Court competent to deal with it The distinction made for the purposes 
of limitation between suits, appeals, an I applications by the Limitation Acts, has 
no beiring upon a question of jurisdiction. — Balaji Rinchoddas as Manager of the 
Estate of Mohanlal Dalsukhrara, Deceased (Applicant), I, L. R., 5 Bom. 680. 

M.S.0.0. 648. Where any Court desires that any person shall be arrested, or 

Procedure when person that any property shall be attached, under any 
to be arrested or property provision of this Code not relating to the exo- 
to be attached is outside cution of decrees, and such person resides or 
^ property is situate outside the local limits of its 

jurisdiction, the Court may, in its discretion, issue a warrant of arrest 
or make an order of attachment, and send to the District Court within, 
the local limits of whose jurisdiction such person or property resides or 
is situate a copy of the warrant or order, together with the probable 
amount of the costs of the arrest or attachment. 

The District Court shall, on receipt of such copy and amount, 
cause the arrest or attachment to be made by its own officers, or by a 
Court subordinate to itself, and shall inform the Court which issued or 
made such warrant or order of the arrest or attachment : 

and the Court making any arrest under this section shall send the 
person arrested to the Court by which the waiTant of arrest was issued, 
unless he furnishes sufficient security for his appearance before that 
Coui’t, or (where the case is one under Chapter XXXIV.) for satisfying 
any decree that may be passed against him by such Court, in either of 
which cases the Court making the arrest shall release him. 

A bbcree of a Small Cause Court can be executetl by it at any place within 
thft local limits of the District Court to which it is subordinate, as del^n^d by Act 
X, of 1877, s. 2, without having recourse to the procedure under s. 648, which 
only to cases in which a decree passed in one district has to he executed in 
!04«h@r district.— Badan Bebajea v. Kala Ohand Bebajea, L L. E., 4 Cal. 823. 

^ Act X. Of 1877, s. 223, does not apply to a Small Can ses " Oontt, *Brrd 6^48 
not t.pply to a case In which the defendant resides within the district in 
which dhe; Court a warmnt is senate. Consequently, a Small Coujrt 

may iBsae a warr^ pt p| a pniifon ieiiding in anoth|er 4i»ti^fc| bqt ppf 
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i£ he resides within the same district in wdiich the Court is sihiate, but ontsi{^ its 

local jurisdiction. — Chunilal Sobhdidm Purbhudas . Kursandas, L L. £^2 Bom. 

660 

64:9« The rules contained in Chapter XIX. shall apply to the exo- M.S.0,0. 

Bales applicable to all cntio.. of any judicial process for tl,e arrest of 
civil process for arrest, sale, a peison or the sale of propeity or payment ot 
or payment. money, which may be desired or oidered by a 

Civil Court in any civil pioceeding. 

In the same cha[)ter, the expres'^iou Court which passed a decree/’ 
or words to that effect, shall, unless tlieie is something repugnant in the 
context, be deemed to include, where the decree to be executed is pass- 
ed in appeal, the Court which passed the deciee against which the ap- 
peal was preferred, and, where the Court which passed the decree to be 
executed lias ceased to exist or to have jurisdiction to execute it, the 
Court which, if the suit wherein the decree was passed were instituted 
at the time of making application for execution of the deciee, would 
have jurisdiction to try such suit. 


Althottoh the High Court, in its appellate side, does not, as a general rule, exe- 
cute its own decrees or orders, yet this circumstance in no wa,y affects the vitality 
of its juiisdiction in this respect, and it cannot therefore be included among Courts 
which have ceased to have jurisdiction to execute decrees as specified undex*^ s. 649 
of the Code of Civil Procedure. — Harro Pei'shad Boy v. Bhupendro Narain Butt, 
L L. B., 6 Cal 201. 


Per Garth, 0 J. — S. 649 of the Civil Procedure Code as amended by Act XIL 
of 1879, which explains the meaning of the expression, the “ Court which passed 
the deci'ee,'’ does not exclude the Court which originally passed the decree as being 
a Court in which an application for execution should be made, but mei*ely includes 
another Court. When, therefore, a Court which has passed a decree has ceased to 
have jurisdiction to execute it, the application for execution may be made either to 
that Court, although it has ceased to have jurisdiction to execute the decree, or to 
the Court which (if the suit wherein the decree was passed were instituted at the 
time of making application to execute it) would have jurisdiction to try the suit. Per 
Field, J.— A Court does not cease to be “ the Court wdiich passed the decree” merely by 
reason that the head-quarters of such Court are removed to another place, or mei'ely 
because the local limits of the jurisdiction of such Court are altered. An application 
for the transfer of a decree under the provisions of s. 223 and the following section 
of Act X. of 1877 is a step in aid of the execution of the decree within the mean- 
ing of cl. 4, art. 179, sch. ii. of Act XV. of 1877. — Latchman Pundeh Maddan 
Mohuu Sbye, I. L. R., 6 Cal. 513. 

650. The provisions of Chapters XIV. and XY., relating to wit- M.S.C.O. 

Application of rules as to nesses, shall apply to all pei sons required to 
witnesses. give evidence or to produce documents in any 

proceeding under this Code, 

650A. Summonses issued by any Civil or Revenue Court situate M.S.C,0. 

Service of foreign sum- beyond the limits of British India may be sent 
cornea. to the Courts in British India, and served as if 

they had been issued by such Courts : Provided that the Courts issu- 
ing such summonses have been established by the authority of the Go- 
vernor-General in Council, or that the Governor-General in Council has, 
by notification in the Gazette of Indian declared the provisions of this 
section to a-pply to such Courts. 

The Governor-General in Council may, by like notification, cancel 
any notification made under this section, but not so as to invalidate the 
service of any summons served previous to such cancellation. 


Cv. 46 
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M.S.C.O. 661. Whoever off( 

Ponalty for resisting ap- 
preln-iision or (’scaping from 
ctistocly under Code or civil Court, or escapes or attempts to escape from 
WQCGss. any custody iu wldch he is lawfully detained 

under this Code or under such watiant, shall, on conviction before a 
Ma^dstrate, be punished with impri'-ounieiit lor a term which may ex- 
tend to six months, or with fine which may extend to one thousand 
rupees, or with both, 

A Kevendb Conrt is a “Court of Civil Judicature” within the meaning of 
s. 651 of the Code of Civil Procedure. A person, therefore, who escapes from cus- 
tody under the pioces*^; of a Rtwenuo Court is puuishablo under that section. S, 642 
of the Civil Procedure Code only pioteet-^ an aecuM'd per'^on while he is attending a 
Oriininal Gouit fioin ariest “under that Code ” //c/c/. iheiefoie, w here a pei-mn, 

who had been convicted by a Magistrate, and had been lined, was aru'^ted in execu- 
tion of the process of a Revenue Court whil« Avaiting in Gouit until the money to 
pay such fine was brought, that such pf rson was not protected from such arrest by 
the provisions of that sertion, and that, having escaped fioin cuMody under such 
arrest, such person had piopcrly been convicted under s 651 foi escaping from 
“ lawful custod} — Empicss of India r, Iliraldi Fath Singh, I. L. R , 4 All. 27. 

The apprehension of a judgment debtor in execution of a decree without the 
officer making the apprehension having the warrant of the Court executing the 
(koiec in his possession at the time of making the apprehension illegal ; and, 
tlicmfore, in such a case tlie jndgment-dehtor docs not render liimself liable to 
punishment under s. G51 of the Civil Procedure Code, if he escapes fiom the custody 
of the officer making the appichcnsion. Queere — Wliether a person convicted 
under s. 651 of the Civil Procedure Code of escaping from lawful custody, who is 
sentenced to one month’s imprisonment only, can, under s. 588 (29) of that Code, 
appeal ? — Empress of India v. Amai Kith, I. L. R., 5 All. 318. 

M S.0.0. 652. The High Court may, from time to time, m^ke rules consistent 

Power to make subsidiary with this Oodo to regulate any matter connect- 
rules of procedure. ed with its own procedure or the procedure of 

the Courts of Civil Judicature subject to its sujicrinteudg^ice. All such 
rules shall be published in the local ofiScial Gazette, and shall thefe« 
upon have the force of law. 


I any resistance or illegal obsti action to tlie 
lawiul appiehension of liimself under thi.'s Code, 
or under the wairani of any Civil or Rewenue 






X of 1877 ... The Code o’f Civil Proced-ure ... So ranch as has not been 

repealed. 

XXL of 1879 ... Amending Act X. of 1877, -&C. ... Sections one to one hun- 
dred and three (both 
inclusive). 

VTI. of 1880 ... Merchant Shipping ... ... Section eighty-five. 


THE SECOND SCHEDULE. 

(See section 5.) 

€liapteT und Sections of this Code extending to Provincial 
Courts of Small Causes. 

Peeliminart : Sections 1, 2, 3, and 5. 

Chapter I. — Of the Jurisdiction of the Courts and lies Judicata, except 

section 11. 

Chapter II, — Of the Place of Suing, except section 20, paragraph 4, and 

sections 22 to 24 (both inclusive). 

ChaJ>teb III. — Of Parties and their Appearances, Applications, and Acts. 

Chapter IV. — Of the Prarae of the Suit, except section 42 and section 44, 

rule a. 

Chapter V. — Of the Institution of Suits. 

Chapter VI. — Of the Issue and Service of Summons, except section 77. 

Chapter VIL— Of the Appearance of the Parties and Consequence of Non- 
appearance. 

Chapter VIII.— Section 111, Set-off. 

Chapter IX.— Of the examination of the Parties by the Court, except sec- 

tion 119. 

Chapter X— Of Discovery and the Admission, &c., of Documents. 

Chapter XII. Section 165, first paiagraph, Judgment where either party 
fails to produce his evidence. ^ 

Chapter XIIL — Of Adjournments. 

Chapter XIV.— Of the Summoning and Attendance of Witnesses, i*. ^ 

Chapter XV.— Of the Hearing of tlie Suit and Examination of Witnesses 

except sections 182 to 188 (both inclusive). ’ 

Chapter XVII. — Of Judgment and Decree, except sections 204 207 21 T 
212. 213, 214, and 215. , iii, 

Chapter XVIIL— Sections 220, 221, and 222, Of Costs, 

la 
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Chapter XIX.—Of tbe Execution of Decrees, sections 22B to 236 (botli 
inclusive), 239 to 258 (both inclusive), 259 (except so 
far as relates to the lecovery of wives), 266 (except 
60 far as relates to immoveable property), 267 to 272 
(both inclusive), 273 (so far as relates to deciees for 
moveable property), 275 to 280 (both inclusive), 283, 
284 (so far as relates to moveable pioperty), 285, 286, 
287, 288, 289, 290, 291, 292, 293 (so far as relates 
to re-siles under 297), 294 to 303 (both inclusive), 
328 to 333 (both inclusive, so far as relates to move- 
able piopertv), 336 to 343 (both inclusive). 

Chapter XX.—Section 360,^ Powei to invest certain Couits with Insoh 

venc}^- jui isdiction. 

Chapter XXI.—Of the Death, Maniage, and Insolvency of Parties. 

Chapter XXII.— Of the Withdrawal and Adjustment of Suits. 

Chapter XXIII.— Of Payment into Court, 

Chapter XXIV. — Of requiring Security for Costs. 

Chapter XXV.— Of Commissions. 

Chapter XXVI. — Suits by Paupers. 

Chapter XXVII.— Suits by and against Government or Government Servants. 

Chapter XXVIII.— Suits by Aliens and by and against Foieign and Native 
Ruleis, except the first paragraph of section 433. 

Chapter XXIX.— Suits by and against Corporations and Companies. 

Chapter XXX.— Suits by and against Trustees, Executors, and Adminis- 

trators 

Chapter XXXL— Suits by and against Minors and Persons of unsound 

Mind. 

Chapter XXXil. — Suits by and against Military Men. 

Chapter XXXIII.— Interpleader. 

Chapter XXXIV,— Of Anest and Attachment before Judgment, except as 

regaids immoveable property. 

Chapter XXXVL— Appointment of Receivers. 

Chapter XXXVIL— Reference to Arbitration, section 506 to 526 (both inclu- 
sive). 

Chapter XXXVIII. — Of Proceedings on Agreement of Parties. 

Chapter XLVL-^Reference to and Revision by High Court. 

CHAPTm XLVIL— Of Review of Judgment. 

Chapter XLIX. — Miscellaneous, sections 640 to 647 (both inclusive), see 

tions 649 to 652 (both inclusive). 


THE THIRD SCHEDULE. 

(See section 7.) 

Bombay BnactrmnU. 

Bombay Regulation XXIX., 1827. 

„ „ VII., 1830. 

„ „ L, 1831. 

„ „ XVI., 1831. 

Act XIX. 1835. 

„ XIII. 5f 1842. 

£ 
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(See section 


FORMS OF PLEADINGS AND DECREES. 

^.—PLAINTS. PART I. 


No. 1. 

Fob Money lent. 

In the Court of , at 

Civil Suit No^ • 

A, P,, of 
against 
a of 

A, B., the above-named plain states as follows : — 

1. That on the day of 18 , at , he lent the defendant 

rupees, repayable on demand [or on the day of 

2. That the defendant has not paid the same, except rupees, paid 

the day of 18 . 

[Tf the plaint if claims exemption from any law of limitation say : — 

3. The plaintiff was a minor [o?* insane] from the day of till the 

day of ]. 

4. The plaintiff prays judgment for rupees, with interest at per 

cent, from the day of 18 . 

[Note. — ^T he object of stating when the debt is to be repaid is merely to fix a date for 
interest. If, therefore, interest is not claimed, the statement may be omitted.] 


No, 2. 

For Money received to Plaintiff’s Use. 

(Title.) 

A, B. and G, JET,, the above-named plaintiffs, state as follows : — 

1. That on the day of 18 , at , the defendant received 

rupees [or a cheque on the Bank for rupees] from one 

jU. F. for the use of the plaintiffs 

2. That the defendant has not paid [or delivered] the same accordingly. 

3. The plaintiffs pray judgment for rupees, with interest at per 

cent, from the day of 18 . 


No. 3. 

For Price of G-oods sold by a Factor. 

(Title ) 

A. B,, the above-named plaintiff, states as follows 

1. That on the day of 18 , at , he and E. F., since deceased, 
delivered to the defendant [one thousand 'barrels of flour ^ five hundred maunds of ricCf 
or as the case may be'] for sale upon commission. 

2. That on the day of 18 , [or on some day unknown to the plaintiff, 

before the day of ]} the defendant sold the said merchandise for 

rupees. 

3. That the commission and expenses of the defendant thereon amount to 

rupees. 

4. That on the day of 18 , the plaintiff demanded from the de- 

fendant the proceeds of the said mei-chandise. 

I. That he has not paid the same, 

{^Demand of judgment.] 
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No. 4 

Fob Monet beceivbd by Defendant through the Plaintiff’s Mistake 

OF Fact. 

{Title. y 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff agreed to buy 

and the defendant agreed to sell bars of silver at annas per tola of 

fine silver 

2. That the plaintiff piocnred the said bars, to be assayed by one K jF., who 

was paid by the defendant for such assay, and that the said E, jP, declared each of 
the said bars to contain 1,500 tolas of fine silver, and that the plaintiff accordingly 
paid the defendant rupees annas therefor. 

3. That each of the said bars did contain only 1,200 tolas of fine silver. 

4. That the defendant has not repaid the sum so overpaid. 

{Demand of judgment^ 

[Note.— A demand of repayment is not necessary, but it may affect the question of iutor-r 
est or the costs,] 


No. 5. 

Fob Monet paid to a Third Party at the Defendant's Request. 

(Title,) 

A, the above-named plaintiff, states as follows r-— 

1. That on the day of 18 ,^at , at the request [or by the* 

authority] of the defendant, the plaintiff paid to one B. F, rupees. 

2. That, in consideration thereof, the defendant promised [or became boundj 
to pay the same to the plaintiff^ on demand [or as the ca^e may &e]. 

3. That [on the day of 18 , the plaintiff demanded payment of the 

same from the defendant, but] he has not paid the same. 

{Demand cf judgment'] 

[NTotk. — ^I f the request or authority is implied, the plaint should state facts raising the> 
Impucation.] 


No. 6. 

Fob (SooDs sold at a Fixed Price and Delivered- 
(Title,) 

A. B,, the above-named plaintiff,- states as follows r— ^ 

1. That on the day of 18 , at , jEJ. F., of , deceased^ 

j§old and deliveied to the defendant [one hundred barrels of flour^ or the goods men-' 
tioned in the schedule hereto annexed, or sundry goods], 

2. That the defendant promised to pay rupees for the said goods on 

delivery [or on the day of some day before the plaint was filed], 

3. That he has not paid the same. 

4. That the said E, F, in his lifetime made his will, whereby he appointed the 
plaintiff executor thereof. 

5. That on the day of IS j fhe said B. F, died. 

^ 6, That on the day of probate of the said will was granted to the 

plaintiff by the Court of * 

7. The plaintiff as executor as aforesaid {Demand> of judgment]^ 

[Note,— If a day was fixed for payment, it should b© stated as furnishing a date for th© 
commt-neemwi} of interest.] i 
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No. 7, 

Goods sold at a Rkasonable Price and Delivered. 

( Title ) 

A. JB , the above*named plain tiflfy states as follows : — 

1. That on the day of IB , at , plaintiff sold and delivered 

to the defendant \_ 8 und 7 'y a^'Ucles of kouse-furnitureji but no express agieeirient 
was made as to the pi ice. 

2. That the same were reasonably woith rupees. 

3. That the defendant has not paid the same. 

l^Bemand of judgment. 1 

[NoTE,---'riie law implies a promise to pay so nmch as the goods are reasonably worth. J 


No. 8. 

For Goods delivered to a Third Party at Defendant’s Request at a 

Fixed Price. 

(Title.') 

A. B ^ the above-named plaintiff, states as follows ; — 

1. That on the day of 18 , at , plaintiff sold to the 

defendant [one hundred barrels of flour\ and, at the request of the defendant^ 
delivered the same to one B F 

2. That the defendant promised to pay to the plaintiff rupees therefor. 

8. That he has not paid the same. 

['Demand of judgment. 1 


No. 9. 

For Necessaries furnished to the Family of Defendant’s Testator without 
HIS Express Request, at a Reasonable Price. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff furnished to 

[Marg Jones'}^ the wife of [James Jones], deceased, at her request, sundry articles 
of [food and clothing], but no express agreement was made as to the price, 

2. That the same were necessary for her. 

3. That the same were reasonably worth rupees. 

4. That the said James Jones refused to pay the same. 

5. That the defendant is the executor of the last will of the said James Jones, 

[Demand of judgment.] 


No. 10. 

Fob Goods sold at a Fixed Price. 

(Title.) 

A, B., the above-named plaintiff, states as follows 

1. That on the day of 18 , at the plaintiff sold to E. 

of , deceased the crops then growing on his farm in ]. 

2. That the said E. F., promised to pay the plaintiff rupees for the same, 

3. That he did not pay the same. 

4. That the defendant is administrator of the estate of the said E, F. 

[Demand of judgment.] 
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No. 11. 

Eob Goods sold at a Keasonablii PBicE. 

{Title.) 

A. the above-named plaintiff, states as follows t— 

1- That on the day of ^ 18 , at , E. jP., of , sold to 

the defendant {all the fruit growing in Ms orchard in ], but no express 

agreement was made as to the price. 

2 That the same was reasonably worth rupees. 

3. That the defendant has not paid the same. 

4. That on the day of the High Court of Judicature at Fort 

William duly adjudged the said E F. to be a lunatic, and appointed the plaintiff 
committee of his estate, with the usual powers for the management thereof, 

6a The plaintiff as committee as aforesaid {Demand of judgmen{\. 

[Note. — ^W hen the lunations estate is not subject to the ordinary original jurisdiction of a 
High Court, for paragraphs 4 and 5 substitute the following ; — ] 

4. That on th^ day of the Civil Court of duly afffudged 

the said E. F. to be of unsound mind and incapable of managing his affairs, and 
appointed the plaintiff manager of his estate. 

5. The plaintiff as manager as aforesaid [Demand of judgment.'] 


No. 12. 

For Goods made at Defendant’s Request, and not Accepted. 

{Title ) 

A. JB,, the above-named plaintiff, stated as follows : — 

1. That on the day of 18 , at , E F.^ of , agreed with 

the plaintiff that the plaintiff should make for him [sios tables and fifty chairs], and 
that the said E F. should pay for the same upon delivery thereof rupees. 

2. That the plaintiff made the said goods, and on the day of 18 , 

offered to deliver the same to the said E F., and has ever since been ready and 
willing so to do. 

8. That the said E. F. has not accepted the said goods or paid for the same. 

4. That on the day of 18 , the High Court of Judicature at Fort 

William duly adjudged the said E. F. to be a lunatic, and appointed the defendant 
committee of his estate. 

6. The plaintiff ptays judgment for rupees with interest from the 

day of at the rate of per cent per annum, to be paid out of the estate 

of the said E. F. in the hands of the defendant. 


No. 13. 

For Deficiency upon a Re-sale [Goods Sold at Auction], 

{Title.) 

A. B., the above-named plaintiff, states as follows 

1. That on the day of 18 , at , plaintiff put up at auction 

sundry [articles of merehandtse], subject to the condition that all goods not paid 
for and removed by the purchaser thereof within [ten days] after the sale sliould be 
re-sold by auction, on his account, of vrhich condition the defendant bad notice. 

2. ^ That the defendant purchased [one crate of crochery] at the said auction at 

the pi ice of rupees. 

i. That the plaintiff was ready and willing to deliver the same to the defendant 
on the Md day and for [ten days] thereafter, of which the defendant had notice. 

4. That the defendant did not take away the said goods purchased by him, nor 
pay therefor, within [ten days] after the sale, nor afterwards. 

5. That on the day or 18 , at , the plaintiff re-sold the said 

[crate of crockery], on account 0 I -flie defendant^ by public auction, for 

rupees. 
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0. TJbat llie expenses attendant wpan such re-sale , amounted to rupees. 

7. That the defendant has not paid the deficiency thus arising, amounting to 
rupees. 

[^Demand of judgment.^ 

[Note to § 4.— Unless the seller agreed to deliyor, the purchaser must fetch the goods. See 
Act XX. of 1872, sec. 93.] 


No. 14. 

THE PuHCHl^E-MONEY OF LA¥DS CONVEYED. 

d, ^.,'the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the plaintiff sold [and con- 

veyed] to the defendant [the house and compound, No. , in the city of , or a 
farm known as , in ^ or a piece of land l>ing, Sc,}. 

2. That the defendant promised to pay the plaintiff rupees for the said 

[house and compound, or farm, or land]. 

3. That he has not paid the ^aine. 

IDemand of judgment J\ 

[Note. — ^W here there has been no actual conveyance, ^say in § 1, *^sold to the defendant 
the house, &c., aad placed him in possession of the same.”] 


No. 15. 

Fob tbe Throhase-money of Immoveable Property contracted to be sold, 

BUT NOT CONVEYED. 

{Title,) 

A. B., the above-named pUintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

mutually agreed that the pUintiff should sell to the defendant, and that the defend- 
ant should purchase from the plaintiff [the house, No. , in the town of , 

or one hundred bighas of land in , bounded by the East Indian railroad, 

and by the other lands of the plaintiff] for rupees. 

2 That on the day of 18 , at , the plaintiff tendered [or 

was ready and willing, and offered to execute] a sufficient instrument of conveyance 
of the said property to the defendant, on payment of the said sum, and still is 
ready and willing to execute the same. 

3. That the defendant has not paid the said sum. 

\_Demand of judgment"] 


No. 16. 

For Services at a Fixed Price. 

{Title.) 

A* B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant [hired plaint- 
iff as a clerk, at the salary of rupees per year]. 

2. That from the [said day], until the day of 18 the plaintiff 

served the defendant as his [clerk]. 

3. That the defendant has not paid the said salary. 

'{Demand of judgment] 


No. 17, 

Foe Services at a Ebasonable Price, 

{Title.) 

A. -B., the above-named plaintiff, states as follows : — 
i. That between the day of 18 , and the day of 18 , 

at , plaintiff [executed sundry drawings, designs, and. diagrams] for the 
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dt^fendant, at Ms request ; but no express agreement was made as to tbe snm to be 
paid foi such scrvies. 

2 That the said services were reasonably worth rupees. 

3. That the defendant has not paid the same. 

[Demand of judgment, "I 


No. 18. 

Fob Sebvices and Matebiai^s at a Fixed Phicb, 

[Title.') 

A. B j the above-ns-med plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff [furnished the 

paper for and printed one thousand copies of a book called ] for the defend- 

ant, at his request [and delivered the same to him]. 

2. That the defendant promised to pay rupees therefor. 

3. That he has not paid the same. 

[Demand of judgment.'] 

No. 19. 

Fob Sekvices and Materials at a Eeasonablb Price. 

{Title.) 

A . the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at ^ , plaintiff built a house 

fknown as No. , in ], and furnished the materials therefor, for the de- 

fendant, at his request, but no express agreement was made as to the price to be 
paid for such woik and materials. 

2. That the said work and materials were reasonably woith rupees. 

3. That the defendant has not paid the same. 

[Demand of judgment] 


No. 20. 

Foe Eent reserved in a Lease. 

{Title.) 

A. JB.j the above-named plaintiff, states as follows ^ 

1. That on the day of 18 at , the defendant entered into 

% contract with the plaintiff, under their hands, a copy of which is hereto annexed. 

[Of state the substance of tJie contract.] 

2. That the defendant has not paid the rent of the [month] ending on the 

day of 18 , amounting to rupees. 

[Demand of judgment^] 

Another Form. 

1. That the plaintiff let to the defendant a house, iSfo. 27, Chowringhee, for 

seven years, to hold from the day of 18 , at rupees a year, pay- 

able quarterly. 

2. That of such rent quarters are due and unpaid, 

[Demand of judgment] 


No. 21. 

For Use and Occupation at a Fixed Eent. 

[Title.) 

A* jB.j the above-named plaintiff, states as follows : — 

1. That op the day of 18 , at , tho defendant hired from 

the plaintiff [the house No. , I Street], at the reiyfc of rupees, pay- 

oiit]iefii»tday8o£|, ( , 

iy. 


. able 



*J7HE FOURTH SCHBDUUK, 


f 


ix 


That the defendant occupied the said premises from the day of 
IB , to the day of . 

3. That the defendant has not paid rupees, being the part of said rent 

due on the first day of 18 . 

IBemand of judgment.'} 


No 22. 

For Use and Occupation at a Eeasonablb Rent. 

(Title.) 

A.B., the above-named plaintiff, executor of the will of X. F., deceased, 
states as follows : — 

1. That the defendant occupied [the house. No. , Street] by permis- 
sion of the said X. F., from the day of 18 , until the day of 

18 , and no agreement was made as to payment for the use of the said premises. 

2. That the use of the said premises for the said period was reasonably worth 

rupees. 

3. That the defendant has not paid the same. 

4. The plaintiff as such executor as aforesaid prays judgment for rupees. 


No. 28. 

Foe Board and LoDoiNa, 

* (Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That from the day of 18 , until the day of 18 , 

the defendant occupied certain rooms in the house [No. , Street], by per- 
mission of the plaintiff, and was furnished by the plaintiff, at his request with meat, 
drink, attendance, and other necessaiies. 

2. That, in consideration thereof, the defendant promised to pay [or that no 

agreement was made as to payment for such meat, drink, attendance, or necessaries, 
but the same were reasonably worth] the sum of rupees. 

3. That the defendant has not paid the same. 

[Demand of judgment.} 


No. 24. 

For Freight oP‘<Ioods. 

{Title.) 

A. jB., the above-named plaintiff, states as follows ^ 

1. That on the day of 18 , at , plaintiff transported in [his 

barge, or otherwhe} [one thousand bairels of flour or sundry goods] from 

to . at the lequest of the defendant. 

2. That the defendant promised to pay the plaintiff the sum of [one rupee per 

barrel] as freight thereon [or that no agreement was made as to payment for such 
transportation, but such transportation was reasonably worth rupees], 

3. That the defendant has not paid the same. 

[Demand of judgment} 


No. 25. 

For Passage-koney. 

(Title.) 

4. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff conveyed the defendant Fia 

his ship, called the ] from to at his request. 

2 a 
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% That the defcudant promised to pay the plaintiff ^ rupees therefor. 

[Or that no agreement was made as to the price of the said passage, but the said 
passage was reasonably worth rupees.] 

3. That the defendant has not paid the same. 

[^Demand of Judgment} 

'No, 26. 

On an Award. 

{Title,) 

A, B., the above-named plaintiff, slates as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

having a controversy between them concerning [a demand of the plaintiff for the 
price of ten barrels of oil, which the defendant refused to pay], agreed to submit 
the same to the award of E. F, and 0. B, as arbitrators [or entered into an agree- 
ment, a copy of which is hereto annexed]. 

2. That on the day of 18 , at , the said arbitrators awarded 

that the defendant should [pay the plaintiff rupees]. 

3. That the defendant has not paid the same. 

{Demand of judgment.} 

[Noth.— This will apply where the agreement to refer is not filed in Court.] 

No. 27. 

On a Foreign Judgment. 

{Title,) 

A, B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , in the State [or Kingdom] 

of , the Court of that State [or Kingdom], in a suit therein pending 

between the plaintiff and the defendant, duly adjudged that the defendant should 
pay to the plaintiff rupees, witii interest from the said date. 

2. That the defendant has not paid the same. 

{Demand cf judgment} 


PLAINTS UPON INSTRUMENTS FOR THE PAYMENT 
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No. 28. 

On an Annuity Bond, 

{Title.) 

A* B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant by his bond 

became bound to the plaintiff in the sum of rupees to be paid by the defend- 

ant to the plaintiff, subject to a condition that, if the defendant should to the 
plaintiff rupees half-yearly on the day of and the day of 

in every year during the life of the plaintiff, the said bond should be void. 

2. That afterwards, on the day of 18 , the sum of rupees 

for of the said half-yearly payments of the said annuity became due to the 

plaintiff, and is still unpaid. 

{Demand of judgment.'} 

No. 29. 

Payee against Maker, 

{Title.) 

A . B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, by his pr©- 

ngissofj note, now overdue, promised to pay to the plaintiff rupees 

[dAya] after date, * ^ 
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at! 


S* That he has not paid the same [except rupees, paid on the daf 

©f 18 ]. 

[Demand of judgment, 

[Noth,— Where the note is ^payable after notke, for paragrajphs 1 an.d 2 substitute ; 

1. That on the day of 18 , at , the defendant, by bis 

promissory note, promised to pay to the plaintiff rupees months 

after notice. 

2. That notice was afterwards given by the plaintiff to the defendant to pay 

the same months after the said notice. 

3. That the said time for payment has elapsed, hut the defendant has not paid 
the same. 

[Wl^ere the note is payable at a particular place ^ say — J 


1. That on the day of 18 , at _ , the defendant, by his pro- 

missory note, now overdue, promised to pay to the plaintiff [at Messrs. A, and Go. «■, 
Madras] rupees months after date. » t 

2. That the said note was duly presented for payment [at Messrs. A, and Co. 
aforesaid, but has not been paid. 


Written Statement of the Defendant, 

In the Court, &c. 

C. i)., the above-named defendant, states as follows ; — ■ 

1. The defendant made the note sued upon under the following circumstances : 
The plaintiff and defendant had for some years been in partnership as indigo manu- 
facturers, and it had been agreed between them tliat they should dissolve partner- 
ship, that the plaintiff should retire from the business, and that the defendant should 
take over the w'hole of the partnership-assets and liabilities, and should pay the 
plaintiff the value of his share in the assets after deducting the liabilities. 

2. The plaintiff thereupon undertook to examine the partnership-books, and 
enquire into the state of the paitnership-assets and liabilities ; and he did accord- 
ingly examine the said books and make the said enquiries, and he thereupon repre- 
sented to the defendant that the assets of the firm exceeded Rs. 1,00,000, and that 
the liabilities of the firm were less than Rs 30,000, whereas the fact was that the 
assets of the firm were less than Rs. 50,000, and the liabilities of the firm largely 
exceeded the assets. 

3. The misrepresentations mentioned in the second paragraph of this statement 
induced the defendant to make the note now sued on, and there never was any other 
consideration for the making of such note. 


No. 30. 

First Indorsee against Maker. 


{Title,') 

A, B.j the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant, by his pro- 

missory note, now overdue, promised to pay to the order of E, F., [or to E, F, or 
order] rupees ^ [ days after date]. 

2. That the said E. F, indorsed the same to the plaintiff, 

3. That the defendant has not paid the same. 

[Demand of judgment.'] 

No. 31. 

Subsequent Indorsee against Maker. 

{Title.) 

A . B., the above-named plaintiff, states as follows t— 

1. ^8 in (he last preceding form.] 

% That the same was, by the indorsement of the said E. F. and of G H and 
/. J. [or and others] transferred to the plaintiff. 

3. That the defendant has not paid the same. 

[Demand of judgment,] 
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No. 32. 

First Indorsee against First Indorser. 

{Titled 

A* jB., fhe above-oamed plaintiff, states as follows : — 

1. That E, on the day of 18 , at , by his promissory 

note, now overdue, promised to pay to the defendant or order rupees 

months after date. 

2. That the defendant indorsed the same to the plaintiff. 

3. That on the day of 18 , the same was duly presented for pay- 

ment, but was not paid. 

\_Or state facts excusing want of jgfesentmentJ[ 

4. That the defendant had notice thereof. 

5. That he has not paid the same. 

[Demand of judgment^] 


Ho. 33. 

Subsequent Indorsee against First Indorser ; the Indorsement being special. 

{Title.) 

A . B.^ the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to one E. F. a promissory note, now overdue 
made [or purporting to have been made] by one G. on the day of * 

28 , at , to the order of the defendant, for the sum of nipees 

[payable days after date]. 

2 That the same was, by the indorsement of the said E. F. [and others] 
transferred to the plaintiff. [Or that the said E, F. indorsed the same to thi’ 
plaintiff.] 

3, 4, and 6. [£»£i? 2 ie as 3, 4, aiid 5 of the last preceding formJl 

[Demand of judgment. 1 ' 


No. 34. 

Subsequent Indorsee against his Immediate Indorser. 

{Title.) 

A* B.y the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to him a promissory note, now overdue, made [or 

purporting to have been made] by one E. F.^ on the day of 18 , at 

, to the order of one 0. for the sum of rupees [payable days 

after date], and indorsed by the said G. H. to the defendant. 

2, 3, and 4. [&me as in 3, 4, and 5 in Form No. 33.] 

[Demand of judgment.'] 


No. 35. 

Subsequent Indorsee against Intermediate Indorser. 

{Title.) 

A. B., the above-named plaintiff, states as follows 

1. That a promissory note, now overdue, made, [or purporting to have been 
made] by one E. F, on the day of 18 , at , to the order of one 

G. iT., for the sum of rupees [payable days after date], and indorsed by 

the said G, E, to the defendant, was, by the indorsement of the defendaii; [and 
others], transferred to the plaintiff. 

2| 3, and 4. [*4a in No. 33.] 
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No. m, 

SUBSEQtTENT INDORSEE AQ-AINST MaKBB, AND FlEST AND SECOND InDORSER. 

In the Court of at 

Civil Suit No, 

A. B., of 
against 
C, D, of 
JS. F., of 
and 

G, H., of 

A, J5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, O. D., by his 

promissory note, now overdue, promised to pay to the order of the defendant, E, F,^ 

rupees [ months after date]. 

2. That the said E. F, indorsed the same to the defendant, G, E., who indorsed 
it to the plaintiff. 

3. That on the day of 18 , the same was presented [or state facts 

excusing want of presentmeyit] to the said G. D, for payment, but was not paid. 

4. That the said E, F. and G. H, had notice thereof. 

5. That they have not paid the same. 

[Demand of judgment.'] 


No. 37. 

Drawer against Acceptor. 

(Title.) 

A, J5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , by his bill of exchange, 

now overdue, the plaintiff required the defendant to pay him rupees [ 

days after date, or sight, thereof]. 

2. That the defendant accepted the said bill. [If the hill is payable af a certain 
time after sight., the date of acceptance should he stated f otherwise it is not necessary,] 

3. That he has not paid the same. 

4. That by reason thereof the plaintiff incurred expenses in and about the pre- 
senting and noting of the bill, and incidental to the dishonour thereof. 

[Demand of judgment.] 

[Note.— T fAere the hill is payable to a third party, for paragraphs 1, 2, 3, say — 

1. That on, &c,, at, &c., by his bill of exchange, now overdue, directed to the 
defendant, the plaintiff required the defendant to pay to E. F. or order 
rupees months after date. 

2. That the plaintiff delivered the said bill to the said E. F, on 

3. That the defendant accepted the said bill, but did not pay the same, where- 
upon the same was returned to the plaintiff. 


No. 38. 

Payee against Acceptor. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant accepted a bill of ex- 

change, now overdue, made [or purporting to have been made] by one E, on 

tke^ ^ day of 18 , at ^ , requiring the defendant to pay to the 

plaintiff rupees after sight thereof. 

2. That he has not paid the same. 

[Demand cf judgmevd.] 
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No. 39. 

Fiest Indorsee against Acceptor. 

{Title.) 

A* J5., the abovo-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant accepted a bill of ex- 

change, now overdue, made [or purporting to have been made] by one E. -P., on the 

day of 18 , at , requiring the defendant to pay to the order 

of one G. H. rupees after sight thereof. 

2. That the said G. H. indorsed the same to the plaintiff. 

3. That the defendant has not paid the same. 

[Demand of jvAgment ] 


No. 40. 

Subsequent Indorsee against Acceptor. 

(Title ) 

A, B.i the above-named plaintiff, states as follows : — 

1. [ in the last preceding to the end of article IJ] 

2. That by the indorsement of the said G. H. [and others], the same was 
transferred to the plaintiff. 

3. That the defendant has not paid the same. i 

[Demand of judgment.) 


No. 41. 

Payee against Drawer for Non-acceptance. 

{Title ) 

A. J5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, by his bill 

of exchange, directed to JS. jP, required the said E. jP., to pay to the plaintiff 

rupees [ days after sight]. 

2. That on the day of 18 , the same was duly presented to the 

said E. F. for acceptance, and was dishonoured. 

3. That the defendant had due notice thereof. : 

4. Tiiat he has not paid the same. 

[Demand of judgment.) 


No. 42. 

First Indorsee against First Indorsee. 

(Title.) 

A, B., the above-named plaintiff, states as follows : — j 

1. That the defendant indorsed to the plaintiff a bill of exchange, now overdue, 
made [or purporting to have been made] by one E. on the day of 

" 18 , at , requiring one G. B. to pay to the order of the defendant 

rupees [ days] after sight [or after date, or at sight] thereof, [and accepted 
by the said G. H. on the day of 18 ]. 

2. That on the day of 18 , the same was presented to the said 

G. E. for payment, and was dishonoured. 

3 That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment.) 


No. 43. 

Subsequent Indorsee against First Indorser ; the Indorsement being special. 

{Title.) 

A. B., the above-named plaintiff, states as follows 
1. That the defendant indorsed to one E. F. a bill of exchange, now overdue, 
ipude [or purporting to have been made] by one Q. on the day of 18 , 


if 
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Sf 


, requiring one L J, to pay to the order of the defendant t r 

days after sight thereof [or otheTwiBe\ and accepted by the said^ I. J. on 
day of 18 . [ Tim clause may he omitted] if not according to the 


at 

rupees 
the 

2. That the same was, 
transferred to the plaintifE. 

3. That on the dajr of 
for payment, and was dishonoured. 

4. That the defendant had due notice thereof. 

6. That he has not paid the same. 

IDemand of judgment 


by the indorsement of the said E. F, [and others], 
18 the same was presented to the said J. J*. 


No. 44. 

Subsequent Indorsee against his Immediate Indorsee. 

{Title.) 

A. 5., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to plaintiff a bill of exchange, now overdue, 
made [or purporting to have been made] by one E. F,, on the day of 18 
, at , requiring one G. E. to pay to the order of /. J. rnpee«t 

days after sight theieof [or otherwise^ [accepted by the said G. E."], and indors- 
ed by the said /. J. to the defendant, 

% That on the day of 18 , the same was presented to the said G. JjT. 

for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

{Demand of judgment'} 

No. 45. 

Subsequent Indorsee against Intermediate Indorser. 

{Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. That a bill of exchange, now overdue, made [or purporting to have been 

made] by one E. F., on the day of 18 , at , requiring one 

G. E. to pay to the order of one /, /. rupees days after sight thereof 

[or olherwise’], [accepted by the said G. .0.], and indorsed by the said I. J. to the 
defendant, was, by the indorsement of the defendant [and others], transferred to 
the plaintiff. 

2. That on the day of 18 , the same was presented to the said G. E. 

for payment, and was dishonoured. 

8. That the defendant had due notice thereof. 

4. That he has not paid the same. 

{Demand of judgment} 

No. 46. 

Indorsee against Drawee, Acceptor, and Indorsee. 

In the Court of , at « 

Civil Suit No. 

A. B., of 
against 
C. D., of 
E. F., of 
and 

G. E,ot 

A. J5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant O. D., by his 

bill of exchange, now overdue, directed to the defendant E. F., required the said 
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E. F., to pay to the order of the defendant G. jET., rupees [ days after 

sight thereof], 

% That on the day of 18 , the said E, F. accepted the same. 

3. That the said Q. H indorsed the same to the plaintiff. 

4. That on the day of 18 , the same was presented to the said E. F. 

for payment, and was dishonoured. 

5. That the other defendants had due notice thereof. 

6. That they have not paid the same. 

[Demand of judgment.'] 


No. 47. 

Payee ag-ainst Dbaweb for Non-acceptance op a Foreign Bili,. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, by his bill 

of exchange, drawn in Calcutta, required one E. F. to pay to the plaintiff in [London] 

pounds sterling [sixty days] after sight thereof. 

2. That on the day of 18 j the same was presented to the said 

E, F. for acceptance, and was dishonoured, and was thereupon duly protested. 

3 That the defendant had due notice thereof. 

4, That he has not paid the same. 

[5, That tlie value of pounds sterling, at the time of the service of notice 
of protest on the defendant, was rupees annas.] 

Wherefore tlie plaintiff demands judgment against the defendant for rupees, 
with [ten per centum] compensation and interest from the day of 18 • 


No. 48. 

Payee against Acceptor. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , one E. F, by his bill of 

exchange, now overdue, directed to the defendant, required the defendant to pay to 
the plaintiff rupees after date [or days after sight] thereof. 

2. That on the day of 18 , the defendant accepted the said bill. 

3. That he has not paid the same. 

[Demand of judgment] 


No. 49. 

On a Marine [open] Policy on Vessel lost by Perils of the Sea, <S:o. 

(Title.) 

A . J?., the above-named plaintiff, states as follows : — 

1. The plaintiff was the owner of [or had an interest in] the ship at the 

time of her loss, as hereinafter mentioned. 

^2 That on the day of 18 , at , the defendants, in consi- 

deration of _ rupees to them paid [or which the plaintiff then promised to pay], 
executed to him a policy of insurance upon the said ship, a copy of which is hereto 
annexed ; [or whereby they promised to pay to the plaintiff, within days after 
proof of loss pd interest, all loss and damage accruing to him by reason of the de- 
struction or injm-y of the said ship, during her next voyage from to , 

whether by perils of the sea or by fire, or by other causes therein mentioned, not 
exceeding rupees]. 

3. That the sajd ship, while proceeding on the voyage mentioned in the said 

pohey, was, on the day of 18 , totally lost by the perils of the sea 

4. That the iplatoii^s lose th^ehy 


was 


impees. 


1 


5 That on the day of 18 , be furnished the defendants with proof 
of bis loss and interest, and otherwise duly performed all the conditions of the said 
policy on his part. 

6. That the defendants have not paid the said loss. 

{Demand of judgmental 


No, 50. 

Osr Cargo, lost by Fire Valued Policy. 

(Title.) 

A. the above-named plaintiff, states as follows : — 

1. That plaintiff was the owner of [ or had an interest in ] [ one hundred bales 

of cotton ] on board the ship at the time of her loss as hereinafter men- 

tioned, 

2. That on the day of 18 , at , the defendants, in consi- 
deration of I’upees which the plaintiff then paid [ or promised to pay ], exe- 

cuted to him a policy of insuiance upon the said goods, a copy of which is hereto 
annexed ; [ or whereby they promised to pay to the plaintiff rupees in case of 
the total loss, by fire or other causes mentioned, of the said goods before their hmd- 
ing at ; or, in case of partial loss, such damage as the plaintiff might 

sustain thereby, provided the same should not exceed per centum of the whole 
value of the goods ]. 

3. That on the day of 18 , at , while proceeding on the 

voyage mentioned in the said policy, the said goods were totally destroyed by fire 
( or as the case may be ). 

4. 5, and 6, {As in paragraphs 4^ 6, and 6, of the last preceding form,'] 

[ Demand of judgment, ] 


No. 51. 

On Freight Valued Policy. 

(Title,) 

A, J5., the above-named plaintiff, states as follows : — 

1. That the plaintiff had an interest in the freight to be earned by the ship 

on her voyage from to , at the time of her loss, as hereinafter 

mentioned, and that a large quantity of goods was shipped upon freight in her at 
that time, 

2. That on the day of 18 , at , the defendant, in consi- 

deration of rupees to him paid, executed to the plaintiff a policy of insurance 
upon the said freight, a copy of which is hereto annexed {or state its tenor, as before], 

3. That the said ship, while proceeding upon the voyage mentioned in the said 

policy, was, on the day of 18 , totally lost by [ the perils of the sea]. 

4. That the plaintiff has not received any freight from the said ship, nor did 
she earn any on the said voyage, by reason of her loss as aforesaid, 

B and 8. [Ja in Form No. 49], 

{Demand of judgment.] 


No. 62. 

For a Loss by General Average. 

(Title,) 

A, B., the above-named plaintiff, states as follows : — 

1 . That plaintiff was the owner of [ or had an interest in ] [ one hundred bales 

of cotton ] shipped on board a vessel called the Y Z.^ from to , at tl|e 

time of the loss hereafter mentioned. 

2. That on the day of 18 , at , in consideration of 

C which the plaintiff then promised to pay], ihe defendant executed to the 
plaintiff a policy of insurance upon Ms said goods, a copy of which is heieto annexed 
[or state its tenor as h^ore]. 
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S, That on the day of ^ 18 , while proceeding on the vovage incti- 

tioned in the said policy, the said vessel was so endangered by perils of the sea, 
that the master and crew thereof were compelled to, and did, cast into the sea a 
large part of her rigging and furnitm*e. 

4. That the plaintiff was, by reason thereof, compelled to, and did, pay a general 

average loss of rupees. 

5. That on the day of 18 , he furnished the defendant with proof 

of his loss and interest, and otherwise duly performed all the conditions of the said 
policy on his part. 

6. That the defendant has not paid the said loss. 

[Dm>md of judgment,\ 

No. 68. 

Fob a Paetioulab Averaob Loss. 

{Title.) 

A. JB., the above-named plaintiff, states as follows : — 

1 and 2. \_As in the la?f preceding form.'} 

3. That on the day of 18 , while on the high seas, the sea- water 

broke into the said ship, and damaged the said [cotton] to the amount of rupees. 

4 and 5. [As in paragraphs 5 and 6 of the last preceding form,} 

[Demand of judgment,} 





No. 64. 

On a Fire Insurance Policy. 

{Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. That plaintiff [was the owner of, or] had an interest in a [dwelling-house 

known as No. , Street, in the city of ], at the time of its destruc- 

tion [or injury] by fire as hereinafter mentioned, 

2. That on the day of 18 , at , in consideration of 

rupees [to them paid], the defendants executed to the plaintiff a policy of 
insurance on the said [premises], a copy of which is hereto annexed [or state its 
ienoi*]. 

S That on the day of said [dwelling-house] was totally 

destroyed [or greatly damaged] by fire. 

4. That the plaintiff’s loss thereby was rupees. 

5. That on the day of 18 , he furnished the defendants with proof 

of his said loss and interest, and otherwise duly performed all the conditions of tho 
said policy on his pait, 

6. That the defendants have not paid the said loss. 

[Demand of judgment.} 


No. 56. 

Against Surety for Payment of Kent. 

{Title-) 

A . B., the above-named plaintiff, states as follows 

1, That on the clay of 18 , at , one E. F. hired from the 

plaintiff, for the term of years, the [house No. , Street ], at 

the annual rent of rupees, payable [monthly]. 

2. That [at the same time and place] the defendant agreed, in consideration of 
the letting of the said premises to the said E, F,^ to guarantee the punctual pay- 
ment of the said rent. 

% That the rent aforesaid for the month of ^ 18 , amounting t# 

^ h^s not been paid. 

||f the terms of the mgreement^ no^e is r^gtdred to he given to the surely 

’ Ki<f ^ 
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4. That on the day of 18 , the plaintiff gave notice to tlie defend- 

ant of the non-payment of the said rent, and demanded payment thereof. 

6. That he has not paid the same. 

{Demand of judgment. 1 


jB.— PLAINTS FOR COMPENSATION FOE BREACH OF CONTRACT. 


No. 66. 

Tor Breach of Agrebhent to convey Land. 

(Title.) 

A. B.f the above-named plaintiff, states as follows i — 

1. That on the day of 18 , at , the plamtiff and defendant 

entered into an agreement, under their hands, of which a copy is hereto annexed. 

[Or, That on, &o., the defendant agreed with the plaintiff that, in consideration 
of a deposit of rupees then paid, and of the further sum of [ten thousand] 

rupees payable as hereinafter mentioned, he would, on the day of 
18 , at , execute to tL) plaintiff a sufficient conveyance of [the liouse 

No. , Street, in the city of , free from all incumbrances ; and the 

plaintiff agreed to pay [ton thousand] rupees for the same on delivery thereof.] 

2. That on the day of 18 , the plaintiff demanded the conveyance 

of the said property from the defendant, and tendered rupees to the defend- 

ant [or that dll conditions were fuuilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said agreement performed by 
the defendant on his part]. 

3. That the defendant has not executed any conveyance of the said property 
to the plaintiff [or that there is a mortgage upon the said property, made by 

to , for rupees, registered in the office of , on the day 

of 18 , and still unsatisfied, or any other defect of title']. 

4. That the plaintiff has thereby lost tho use of the money paid by him as 
such deposit as aforesaid and of other moneys provided by him for the completion 
of tho said purchase, and has lost the expenses incnired by him in investigating the 
title of the defendant and in prepaiing to perform the agieement on his part, and 
has incurred expense in endeavouring to proem e the performance thereof by the 
defendant. 

5. The plaintiff prays judgment for rupees compensation. 


No. 67. 

For Breach of Agreement to phrohase Land. 

(Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defend- 

ant entered into an agreement, under their hands, of which a copy is hereto annexed. 

[Or, That on the day of 18 , at , the plaintiff and defend- 

ant mutually agreed that the pLiintiff should sell to the defendant, and that the 
defendant should purchase from the plaintiff, forty bighas of land in the village of 
for rupees.] 

2. That on the day of 18 , at , the plaintiff, being then 

the absolute owner of the said property [and the same being free from all incum- 
brances, as was made to appear to the defendant], tendered to the defendant a suffi- 
cient instrument of conveyance of the same {or was ready and willing, and offered 
to convey the same to the defendant by a sufficient instrument], on the payment 
by the defendant of the said sum. 

3. That the defendant has not paid the same. 

{Dema7id of judgment.] 


XX 


THE FOURTH SCHEDULE. 


No. 68. 

Another Form. 

Fob not completing a Purchase of Immoveable Peopbety. 

(Title.) 

A. B., the above-named plaintijff, states as follows 

1. That by an agreement dated the day of 18 , it was agreed by 

and between the plaintiff and the defendant that the plaintiff should sell to the de- 
fendant and the defendant should purchase from the plaintiff a house and land at the 
price of rupees, upon the terms and conditions following (that is to say) — 

(a) That the defendant should pay the plaintiff a deposit of rupees in 

part of the said purchase-money on the signing of the said agreement, and the re- 
mainder on the day of 18 , on which day the said purchase should be 

completed. 

(5) That the plaintiff should deduce and make a good title to the said premises 
on or before the day of 18 , and on paynmnt of the said remainder of 

the said purchase-money as aforesaid should execute to the defendant a proper con- 
veyance of the said premises, to be prepared at the defendant's expense. 

2. That all conditions were fulfilled, and all things happened, and all times 
elapsed, necessary to entitle, the plaintiff to have the said agreement performed by 
the defendant on his part, yet the defendant did not pay the plaintiff the remainder 
of the said purchase-money as aforesaid on his part. 

3. That the plaintiff has thereby lost the expense which he incurred in pre- 
paring to perform the said agreement on his part, and has been put to expense in 
endeavouring to procure the performance thereof by the defendant. 

iDemand of fudginent] 


No 59. 

Fob not delivering Goods sold. 

(Title.) 

A, B.f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

mutually agreed that the defendant should deliver [one hundred barrels of flour] to 
the plaintiff [on the day of 18 ], and that the plaintiff should pay 

therefor rupees on delivery. 

2. Tliat on the [said] day the plaintiff was ready and willing, and offered to 
pay the defendant the said sum upon delivery of the said goods. 

3. That the defendant has not delivered the same, whereby the plaintiff has 
been deprived of the profits which would have accrued to him from such delivery. 

[DemuTid of Judgment.] 


No. 60. 

Fob Breach of Contract to employ. 

(Title ) 

A . j&., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

mutually agreeil that the plaintiff should serve the delendant as [an accountant, 
or in the capacity of foreman, or as the case may he], and that the defendant should 
employ the plaintiff as such, for the term of [one year], and pay him for bis ser- 
vices rupees [monthly], 

2. That on the day of 18 » the plaintiff entered upon the service 

of the defendant as aforesaid, and has ever since been, and still is, ready and willing 
to continue in such service during the remainder of the said year, whereof the de-, 
fendant always bad notice. 

S. That on the day of 18 , the defendant wrongfully discharged 

Ip ^lalptiff, and refused to permit Mm to serve as aforesaid, or to pay him for his 
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No. 61. 

For Breach of Contract to Employ, where the Employment never 
TOOK Effect. 

(Title,) 

A. B., the above-named plaintiff, states as follows 

.... ^ ..i..pki.Mofc.d.o»... 

unon the ‘Service of the defendant, and has ever since been ready and willing so to do. 
^ 3, That the defendant refused to permit the plaintiff to enter upon such service, 
or to pay him for his services. 

[Demand of judgment,) 


No. 62. 

For Breach of Contract to serve. 

(Title,) 

A B the above-named plaintiff, states as follows : — 

1. That on the’ day of plaintiff and defendant 

mutually agreed that the plaintiff should employ the defendant at an [annual] com- 
pensation of rupees, and that the defendant should serve the plaintiff as 

[an artist] for the term of [one year]. . . « i- t. e 

^ 2. That the plaintiff has always been ready and willing to perform Ins part of 

the said agreement [and on the t I’l, i, 

3 That the defendant [entered upon] the service of the plaintiff on the above- 
mentioned day, but afterwards, on the day of 18 , he refused to serve 

the plaintifl as aforesaid. , » . j t 

[Demand of 'judgment,) 


No. 63. 

Against a Builder for Defective Workmanship. 

(Title ) 

J. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

entered into au agreement, of which a copy is hereto annexed, 

[Or state the tenor of the contract,) 

[2. That the plaintiff duly performed all the conditions of the said agreement 
on his part.] 

3. That the defendant [built the house referred to in the said agreement m a 
bad and unworkmanlike manner] . 

[Demand of judgment,) 


No. 64. 

By the Master against the Father or Guardian of an Apprentice. 

(Title,) 

A, J8., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant entered into 

an agreement, under his hand and seal,*’' a copy of which is hereto annexed. 

[Or state the tenor of the contract.) 

2. That, after the making of the said agreement, the plaintiff received the said 
[apprentice) into his service as such apprentice for the term aforesaid, and has 
always performed, and been ready and willing to perform, all things in the said 
agreement on his part to be performed. 

3. That on the day of 18 , the said [apprentice) wilfully absented 

himself from the service of the plaintiff, and continues so to do. 

[ Demand of judgment.) 

* The form given in Act XXX. of 1860 requires the seal of the father or guardian. 
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No. 65. 

By the Apprentice against the Master. 

(Title.) 

A. B.f tlae above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant entered 

into an agreement with the plaintiff and his [father], E. F ^ under their hands and 
seals, a copy of which is hereto annexed. 

2. That, after the making of the said agreement, the plaintiff entered into the 
service of the defendant with him after the manner of an apprentice to serve for 
the term mentioned in the said agreement, and has always performed all things in 
the said agreement contained on his part to be performed.^ 

3. That the defendant has not [instructed the plaintiff in the business of 

, Of state any other breach^ such as cruelty^ failure to proiMe sufficient food^ 
or other ill-treatment]- 

^Demand of judgment] 


No. 66. 

On a Bond for the Fidelity of a Clerk. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff employed one E. F. 

as a clerk. 

2. That on the day of 18 , at , the defendant agreed with 

the plaintiff, that if the said E. F. should not faithfully perform bis duties as a 
clerk to the plaintiff, or should fail to account to the plaintiff for all moneys, evi- 
dences of debt, or other property received by him for the use of the pliintiff, the 
defendant would pay to the plaintiff whatever loss he might sustain by reason 
thereof, not exceeding rupees. 

[Or, 2. That at the same time and place, the defendant bound himself to tli e 
plaintiff, by a writing under his hand, in the penal sum of rupees, condi- 

tioned that if the said E F. should faithfully perform his duties as cleik and 
cashier to the plaintiff, and should justly account to the plaintiff for all moneys, 
evidences of debt, or other property which should be at any time held by him in 
trust for the plaintiff, the same should be void, but not otherwise.] 

[Of, 2. That at the same time and place, the defendant executed to the plaintiff 
a bond, a copy of which is hereto annexed.] 

S. That between the^ day of 18 , and the day of 

18 , the said E. F. received money and other property, amounting to the value of 
rupees, for the use of the plaintiff, for which he has not accounted to him, 
and the same still remains due and unpaid. 

(Demand of judgment.] 




No 67. 

By Tenant against Landlord, with Special Damage. 

(Title.) 

A. B.j the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant, by an in- 

strument in writing, let to the plaintiff [the house No. , Street] for the term 
years, contracting with the plaintiff that he, the plaintiff, and his leg^l 


of 


{j ^ 


representatives should quietly enjoy possession thereof for the said term. 

2. That all conditions were fulfillled and all things happened necessary to en- 
tl€e the plaintiff to maintain this suit 

* tA » during the said term, one E. F.. who was 

house, lawfully evicted the plaintiff thei’efrotn, and 
Btdl jlgM^olde the possession thereof j&pom him. ^ 
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4. That theplaintifE was thereby [prevented from 
tailor at the 'laid place, was compelled to expend 
lost the custom of H- and L J, by such removal]. 

[Demand of judgment. 1 


continuing' the business of a 
rupees in moving, and 


m. 68 . 

For Breach of Warranty of Moveables, 

{Title.) 

A . B., the above-named plaintiff, states -as follows : — 

1 That on the day of 18 , at , the defendant warranted a 

steam-engine to be in good working order, and thereby induced the plaintiff to 

purchase the same of him, and to pay him rupees therefor. 

2, That the said engine was not then in good working order, whereby the plaint- 
iff incurred expense in having the said engine repaired, and lost the ^ profits which 
could otherwise have accrued to him while the engine was under repair, 

[Demand of judgment.) 


No. 69. 

On an Agreement of Indemnity. 

{Title.) 

A. J5., the above-named plaintiff, states as follows : — 

1 That on the day of 18 , at , the plaintiff and defendant, 

being partners in trade under the firm of A B and 0. D., dissolved the said part- 
nership and mutually agreed that the defendant should take and keep all the 
nartnership-property, pay all debts of the firm, and indemnify the plaintiff against 
Si claims that might be made upon him on account of any indebtedness of the 

said plaintiff duly performed all the conditions of the said agreement 

on bi^^ QYi the day of 18 , [a judgment was recovered against the 

plaintiff and defendant by one E. F., in the High Court of J udicature at 
upon a debt due from the said firm to the said E F., and on the day of 

18 ] the plaintiff paid rupees [in satisfaction of the same]. 

4, That the defendant has not paid the same to the plaintiff. 

[Demand of judgment.) 


No. 70. 

By Ship-owner against Feeightor for not Loading. 

{Title.) 

A . jB., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

entered into an agreement, a copy of which is hereto annexed. 

[Or, 1. That on , at , the plaintiff and defendant agreed by 

chartW-party th it the defendant should deliver to the plaintiff’s ship at 

on, the day of 18 , five hundred tons of merchandise, which she 

should 'carry to , and there deliver, on payment of freight ; and 

that the defendant should have days for loading, days for discharge, 

and days for demuiTage, if required, at rupees per day]. 

2. That at the time fixed by the said agreement the plaintiff was ready and will- 
ing, and offered to receive [the said merchandise, or the merchandise mentioned in 
the said agreement] from the defendant 

8. That the period allowed for loading and demurrage has elapsed, but the de- 
fendant has not delivered the said merchandise to the said vessel. 

Wherefore, the plaintiff demands judgment for rupees for demurrage and 

rupees additional for compensation. 
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a— PLAINTS POR COMPENSATION UPON WRONGS. 

No. 71. 

For Trespass on Land. 

(Title.) 

A. B ^ the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant entered upon 

certain land of plaintiff, known as [and depastured the same with cattle, 

trod down the grass, out the timber, and otherwise injured the same.] 

\_l)emand of judgmentli 


No. 72. 

For Trespass in entering a Dwelling-hottsb. 

(Title ) 

A. JB., the above-named plaintiff, states as follows : — 

1. That the defendant entered a dweIIini»‘house of the plaintiff called , 

and made a noise and disturbance therein for a long time, and broke open the doors 
of the said dwelling-house, and removed, took, and carried away the fixtures and 
goods of the plaintiff therein, and disposed of the same to the defendant’s own use, 
and expelled the plaintiff and his family from the possession of the said dwelling- 
house, and kept them so expelled for a long time. 

2. That the plaintiff was thereby prevented from carrying on his business, and 
incurred expense in piocuring another dwelling-house for himself and family. 

[Demand of judgment.'] 


No. 73. 

For Trespass on Moveables. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant broke open 

ten barrels of rum belonging to^ the plaintiff, and emptied their contents into the 
street [or seized and took the plaintiff’s goods, that is to say, iron, rice, i and house- 
hold furniture, or as the case may and cariied away the same and disposed of 
them to his own use] : 

or seized and took the plaintiff’s cows and bullocks, and impounded them and 
kept them impounded for a long time. ’ 

^ 2. That the plaintiff was thereby deprived of the use of the cows and bullocks 
during that time, and incurred expense in feeding them and in getting them restored 
to him : and was also prevented from selling them at fair, as he otherwise 

would have done, and the said cows and bullocks are diminished in value to the 
plaintiff [otherwise state the injury according to the facts], 

[Demand of judgment.] 


No. 74. 

Foe the Conversion of Moveable Property. 

{Title.) 

A. JB,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff was in possession of certain 

goods described in the schedule hereto annexed [or of one thousand barrels of flourl. 

2. That on that day, at , the defendant converted the same to his own 

and wrongfully deprived the plaintiff of the use and possession of the same^ 

I [D$m.amd of judgment.] 

The 


% ’ 
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No. 75 

A<3iAms*r A Warehouseman for Kefusal to deliver Goods, ; 

(Title.) 

A . JB., the above-named plaintilE, states as follows : — I 

1. That on the day of 18 , at , the defendant, in consider- . 

ation of the payment to him of rupees [or rupees per barrel, per 

month, <§:c.], agreed to beep in his godown [one hundred barrels of flour], and to 
deliver the same to the plaintiff on payment of the said sum 

2. That thereupon the plaintiff deposited with the defendant the said [hundred 
barrels of flour]. 

8 That on the day of 18 , the plaintiff requested the defendant to 

deliver the said goods, and tendered him rupees [or the full amount of stor- 

age due thereon], hut tlie defendant refused to deliver the same- 

4, That the plaintiff was thereby prevented from selling the said goods to 
End the same are lost to the plaintiff. 

IDemand of judgment.'] ; 

No 76. ^ 

Tor procuring Property by Traud. i 

(Tifle.)^ 

A. jB., the above-named plaintiff, states as follows: — 

1. That on the day of 18 , at , the defendant, for the pur- 
pose of inducing the plaintiff to sell him certain goods, represented to the plaintiff I 

that [he, the defendant, was solvent, and woith rupees over all his liabilities], 

2. That the plaintiff was thereby induced to sell [and deliver] to the defendant 

[dry goods] of the value of lupees. 

8. That the said representations were false [or state the particular falsehoods], 
and were then known by the defendant to be so. 

4 That the defendant has not paid for the said goods. [Or, \f the goods were 
not deJhered, That the plaintiff, in prepaiing and shipping the said goods and pro- 
<juring their restoration expended rupees.] 

IDemand of judgment.'} 

No. 77. 

Tor fraudulently procuring Credit to be given to another Person* 

(Title) 

A . B.f the above-named plaintiff, states as follows ■ 

1. That on the day of 18 , at , the defendant represented 

to the plaintiff that one E E. was solvent and in good credit, and worth 
rupees over all his liabilities [or that E. E. then held a responsible situation and was 
In good citciimstances, and might safely be trusted with goods on credit], 

2. That the plaintiff was thereby induced to sell to the said E. E. [rice] of the 

value of rupees [on mouthy’s credit. 

8. That the said representations were false and were then known by the defend- 
ant to be so, and were made by him with intent to deceive and defraud the plaintiff 
[or to deceive and injure the plaintiff]. 

4, That the said E. E [did not pay for the said goods at the expiration of the 
credit aforesaid, or] has not paid for the said rice and the plaintiff has wholly lost 
the same by reason of the premises. ^ 

IDemand of judgiiient } ^ 

No. 78. 

For polluting the Water under the Platntiff’’» Land. 

(Title.) 

A. B., the above-named plaintiff, states as follows ; — 

1. That he is, and at all the times hereinafter mentioned was, possessed of cer- 
tain land called and situate in , and of a well therein, and of water 

4^5 I 
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in the said well, and entitled to the use and benefit of the said well and of the 
Baid water therein, and to have certain springs and streams of water which flowed 
and ran into the said well to supply the same to flow or run without being fouled 
or polluted. 

2. That on the day of 18 , the defendant wrongfully fouled and 

polluted the said well and the said water therein and the said spiings and streams of 
water which flowed into the said well. 

3. That by reason of the premises the said water in the «aid well became 
impure and unfit for domestic and other necessary purposes, and the plaintiff and 
his family are deprived of the use and benefit of the said w’-ell and water. 

[Demand of judgment, I 


No. 79. 

Fob carrying on a Noxious Manufacture. 

{Title ) 

A, jB,^ the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and at all the times hereinafter mentioned was, possessed 

of certain lands called situate in 

2. That ever since the day of 18 , the defendant has wrongfully 

caused to issue fiom cextain smelting woiks carried on by the defendant laige quan- 
tities of offensive and unwholesome smoke and other vapours and noxious matter 
which spread themselves over and upon the said lands, and corrupted the air and 
settled on the surface of the said lands. ’ 

3. That thereby the trees, hedges, herbage, and crops of the plaintiff growing 
on the said lands, were damaged and deterioiated in value, and the cattle and live- 
stock of the plaintiff on the said lands became unhealthj, and divers of them were 
poisoned and died. 

4. That by reason of the premises, the plaintiff was unable to depasture the 
said lands with cattle ai d sheep as he otherwise might liave done, and was obliged 
to remove bis cattle, shetp, and fai ming-stock theielioiu, and has been prevented 
from having so beneficial and healtliy a use and occupation of the said lands as he 
otherwise would have had. 

[Demand of Jvdgment.'] 


No. 80. 

For oestbucting a Way. 

{Title,') 

A, B., thefabove-naraed plaintiff, states as follows 

1. That the plaintiff is, and at the time hereinafter mentioned was, possessed of 

[a house in the village of ]. 

2. That he was entitled to a right of way from the said [house] over a certain 

field to a public highway and back again from the said highway over the said field 
to the said house, for himself and his servants [with vehicles, oj- on foot] at all 
times of the year. ^ 

3. That on the day of 18 , defendant wrongfully obstructed the 

said way, 80 ^that the plaintiff could not pass [with vehicles, or on foot, or in any 
manner] a ong the said way, [and has ever since wiongfully obstructed the samel. 

4. [State special damage, if any.) 

[Demand of judgment,) 


Another Form. 

1. That the defendant wrongfuUy dug a trench and heaped up earth and stOnea 

in the public highway leading fiom to so as to obstiuotit 

2, That thereby the plaintiff, while lawfully passing along the said highway- 
fell over the said earth and stones [or, into the said trench], and broke his am and 
suffered great pam, and was prevented from attending te his business for a long 

4 ud mpprred expeuso for medical attendance, ^ 






No. 81. 

Foe DivEETiNG A Water-course* 

{Title.) 

A. B the above-named plaintilf, states as follows : — 

1. That the pLiintiff is, and at the time hereinafter mentioned was, possessed 

of a mill situated on a [stream] known as the , in the village of , 

district of * 

2. That by reason of such possession the plaintiff was entitled to the flow of 

the said stream for working the said mill. , , » ^ 

3. That on the day of 18 , the defendant, by cutting the bank of 

the said stream, wrongfully diverted the water thereof, so that less water ran into 
the plaintiff’s mill. 

4. That, by reason thereof, the plaintiff has been unable to grind more than ^ 

sacks per day, whereas, before the said diversion of water, he was able to grind 

sacks per day. 

[Demand of judgmenf] 

No. 82. 

For obstructing a Eight to use Water fob Irrigation. 

{Title ) 

A . _i9., the above-named plaintiff, states as follows : — 

1. That the pLxintiff is, and was at the time hereinafter mentioned, possessed of 
certain lands, situate, &c.. and entitled to take and use a portion of the water of a 
certain stream for iirigating the said lands. 

2. That on the day of the defendant prevented the plaintiff 

from taking and using the said portion of the said water gs aforesaid, by wrongfully 
obstructing and diverting the said stream. 

[DemaM of judgment. 1 


No 83. 

Foe Waste by a Lessee. 

{Title.) 

A. J?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant hired from him [the 

house No. , Street] for the term of 

2. That the defendant occupied the same under such hiring. 

3. That during the period of such occupation, the defendant greatly injured 
the premises [defaced the walls, tore up the floors, and broke down the doors ; of 
otherwise specify the injuries as far as possible^. 

The plaintiff prays judgment for rupees compensation. 


No. 84. 

For Assault and Battery. 

{Title ) 

A. B., the above-named plaintiff, states as follows 

That on the day of 18 , at , the defendant assaulted and 

beat him. 

The plaintiff prays judgment for rupees compensation. 


No. 85. 

For Assault and Battery with Special Damage. 

{Title.) 

A, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant assaulted 

and heat him until he became insensible. 
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% That the plaintiff was thereby disabled from attendin<? to his bnsiness for 
[six weeks thereafter], and was compelled to pay rupees for medical attend- 

ance, and has been ever since disabled [from using his right arm]. [Or otherwise 
state the damage^ as the case may heJ] 

[Demand of judgment.'] 

No. 86^ 

For Assault and False Imprisonment. 

{Title.) 

A. the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant assaulted 

the plaintiff and imprisoned him for days [or hours] ; [state special damage^ 

if any^ thus : — ] 

2 Tiuit by reason thereof the plaintiff suffered great pain of body and mind, 
and was exposed and injured in his credit and circumstances, and was prevented 
from carrying on his business and from providing for his family by his personal 
care and attention, and incorred expense in obtaining his liberation from the said 
imprisonment [or otherwise., as the case may he]. 

[Demand of judgment.] 

No 87. 

Foe Injuries caused by Negligence on a Kailroad. 

(Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendants were common carriers 

of passengers by railway between and 

2. That on that day the plaintiff was a passenger in one of the carriages of the 
defendants on the said road. 

3. That wliilo he was such passenger, at [or near the station of ; 

or between the stations of and ], a collision occurred on the said 

railway, caused by the negligence and unskilfulnoss of the defendants’ servants, 
whereby the plaintiff was much injured [having his leg broken, bis head cut, &c., 
and state the special damage, if any, as], and incurred expense for medical attend- 
ance, and is permanently disabled from carrying on his former business as [a 
salesman]. 

[Demand of judgment,] 

[Or thus : — 2. That on that day the defendants by their servants so negligently 
and unskilfully drove and managed an engine and a tram oC carriages "attached 
thereto upon and along the defendants’ railway which the plaintiff was then law- 
fully crossing, that the said engine and train were driven and struck against the 
plaintiff, whereby, <&c», as iw § 3.] 

No. 88. 

For Injuries caused by Negligent Driving. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. The plaintiff is a shoemaker, carrying on business at . The defend- 

ant is a merchant of 

2. On the [23rd May, 1875], the plaintiff was 'walking eastward along Ohowrin- 
ghee, in the city of Calcutta, at about 3 o’clock in the afternoon. He was obliged 
to cross Harrington Street, which is a street running into Chowringhee at right 
angles. While he was crossing this street, and just before he could reach the foot- 
pavement on the further side thereof, a carriage of the defendant’s, drawn by two 
horses, under the charge and control of the defendant’s servants, w^as negligently 
suddenly, and without any warning, turned at a rapid and dangerous pace out of 
5[|tripgton Street into Chowringhee. The pole of the carriage struck the plaintiff 
altd knocked him down, and he was much trampled by the horses. 
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3. By tlie blow and fall and trampling? the plaintiff’s left arm was broken, and 
he was bruised and injured on the side and back, as well as internally, and in con- 
sequence thereof thc 3 plaintiff was for four months ill and in suffering, and unable 
to attend to his business, and incurred heavy medical and other expenses, and sus- 
tained great loss of business and profits. 

The plaintiff claims rupees damages. 


{Title.') 

Written Statement of Defendant. 

1. The defendant denies that the carriage mentioned in the plaint was the 

defendant’s carriage, or that it was under the charge or control of the defendant’s 
servants. The carriage belonged to [Messrs. E. F. and Q-. H.'\ of Street, 

Calcutta, livery stable-keepers, employed by the defendent to supply him with 
carriages and horses ; and the person under whose charge and control the said 
carriage was, was the servant of the .said [Messrs. F. F. and G. F.'] 

2. The defendant does not admit that the said carriage was turned out of 
Harrington Street either negligently, suddenly, or without warning, or at a rapid or 
dangerous pace. 

3. The defendant says that the plaintiff might and could, by the exercise of 
reasonable care and diligence, have seen the said carriage approaching him, and 
avoided any collision with it. 

4. The defendant does not admit the statements of the third paragraph of the 
plaint. 


No. 89, 

For Libel ; the W'ords being libellous in themselves. 

{Title.) 

A. B.j the above-named plaintiff, states as follows ; — 

1. That on the day of 18 , at , the defendant published in 

a newspaper, called the [or in a letter addressed to F, #.], the following 

words concerning the plaintiff : — 

[/Se^ forth fhe words usedS] 

2. That the said publication was false and malicious. 

[^Demand of judgment ] 

JsfOXE. — If the Hbol was in a lana^uage not tho languaa:e of the Court, set out the libel rerhatlm 
in the foreign language in which it was published, and then proceed thus “ Which 
said words, being translated into the language, have the meaning and effect 

following, and wore so understood by the persons to whom they were so published, 
that is to say [Acre set out a literal translation of the lihel in the language of the OouTt\. 


No. 90. 

Foe Libel ; the Words not being‘ libellous in themselves. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That the plaintiff [is, and] wms, on and before the day of 18 

a merchant doing business in the city of 

2. That on the day of 18 , at , the defendant published in 

a newspaper, called the [or in a letter addressed to F. or otherwise how 

puhlhhed], the following words concerning the plaintiff : — 

[“ A. B. of this city has modestly retired to foieign lands. It is said that cre- 
ditors to the amount of rupees are anxiously seeking his address.”] 

^ 3. That the defendant meant thereby that [the plaintiff had absconded to avoid 

his creditors, and with intent to defraud them]. 

4. That the said publication was false and malicious. 

\^Demand of jndgimni.'] 
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No. 91. 

For Slander ; the Words being actionable in themselves. 

{Title.) 

A. B.^ the above-named plaintifE, states as follows : — 

1. That on the day of 18 , at . the defendant falsely and 

maliciously spoke, in the iieaiing of E. F. [or sundry persons], the following words 
concerning the plaintiff : [“ He is a thief ”]. 

2 That, in consequence of the said words, the plaintifE lost his situation as 

in the employ of 

[^Demand of Judgment.^ 

No. 92. 

For Slander ; the Words not being actionable in themselves. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — - 

1. The on the day of 18 , at , the defendant falsely and 

maliciously said to one JS. F. concexming the plaintiff ; [“ He is a young man of 
remarkably easy conscience”] 

2. That the plaintiff was then seeking employment as a clerk, and the defend^ 
ant meant, by the said words, that the plaintiff was not trustworthy as a clerk. 

3. That in consequence of the said words [the said E. F. refused to employ the 
plaintiff as a clerk]. 

\_Demand of judgmenW] 

No. 93. 

Foe Malicious Prosecution. 

(Title.) 

A. jB., the above-named plaintiff, states as follows r— 

1. That on the day of 18 , at , the defendant obtained a 

warrant of anest from [a magistrate of the said city, or, as case way 

he] on a charge of , and the plaintiff was arrested thereon, and imprisoned 

for [ days or hours, and gave bail in the sum of rupees to obtain 

his release]. 

2. That, in so doing, the defendant acted maliciously and without reasonable 
or probable cause. 

3. That on the day of 18 , the said magistrate dismissed the com- 

plaint of the defendant, and acquitted the plaintiff. 

4. That many persons, whose names are unknown to the plaintiff, hearing of the 
said arrest, and supposing the plaintiff to be a criminal, have ceased to do business 
with him ; or, that, in consequence of the said arrest, the'plaintiff lost his situation 
as cleik to one E. F , or, that by reason of the premises the plaintiff suffered pain 
of body, and mind, and was prevented from transacting his business, and was injured 
in liis credit, and incurred expense in obtaining his release from the said imprison- 
ment and in defending himself against the said complaint. 

[Demand of judgment] 

D.—PLAINTS IN SUITS FOR SPECIFIC PROPERTY. 

No. 94 

By the Absolute Owner foe the Possession of Immoveable Property. 

(Title ) 

A. B-i the above-named plaintiff, states as follows : — 

1. That X. Y. was the absolute owner [of the estate, or the share of the estate, 
called , situate in the district of , the Government-revenue of which 

is rupees ^ , and the estimated value rupees, or of the house No. , 

Street, in the town, of Calcutta, the estimated value of which is rupees 
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2. That on the day of 18 , Z illegally dispossessed the said X. Y, 

of the said estate [o?’ share, or house]. 

3. That the said X. F. has since died intestate, leaving the plaintiff, the said 
A B. his heir him surviving. 

4 That the defendant withholds the possession of the estate [or share or house] 
from the plaintiff. 

The plaintiff prays judgment : 

(1) for the possession of the said premises ; 

(2) for rupees compensation for withholding the same. 


Another Form, 

A, the above-named plaintiff, states as follows : — > 

1. On the day of , the plaintiff, by an instrument in writing, let to 

the defendant a house and premises [No. 62, Russell Street, in the ] for a 

term of five years from the day of , at the monthly rent of 300 rupees^ 

2. By the said instrument the defendant covenanted to keep the said house and 
premises in good and tenantable repair. 

3. The said instrument also contained a clause of re-entry, entitling the plaintiff 
to re-enter upon the said house and premises, in case the rent thereby resei red, 
whether demanded or not, should be in an ear for twenty-one days, or in case tiie 
detendant should make default in the performance of any covenant upon his part to 
he performed. 

4. On the day of 18 , a month’s rent became due, and on the 

day of 18 , another month’s rent became due ; on the day of 

18 , both had been in arrear for twenty-ono days, and both are still due. 

5. On the same day of 18 , the house and premises weie not and 

are not now in good or tenantable repair, and it would require the expend ituie of a 
large sum of money to reinstate the same in good and tenanable repair, and the 
plaintiff’s reversion is ranch depreciated in value The plaintiff claims : 

(\) possession of the said house and premises ,* 

(2) rupees for arrears of rent ; 

(3) rupees compensation for the defendant’s breach of his covenant to 
repair ; 

(4) rupees for the occupation of the house and premises from the 

day of 18 , to the day of recovering possession. 


No. 95. 

By the Tenant. 

{Title ) 

A, B., the above-named plaintiff, states as follows : — 

1. That on© F. id is the absolute owner of [a piece of land in the town of Cal- 
cutta , bounded as follows : ], the estimated value of which is 

rupees 

2 That on the day of 18 , the said E. F. let the said premises to 

the plaintiff for years, from 

3. That the defendant withholds the possession thereof from the plaintiff. 

\_Demand of judgment.^ 

No. 96. 

For Moveable Property wrongfully taken. 

{Title,) 

A, B.i the above-named plaintiff, states as follows : — 

1. That on the day of ^ 18 , plaintiff owned [or was possessed of] 

one hundred barrels of flour, the estimated value of which is rupees. 

2 That on that day, at , the defendant took the same. 

The plaintiff prays judgment : 

_ (1) for the possession of the said goods, or for rupees, in case such pos- 

session cannot he had ; 

(2) for rupees compensation for the detention thereof. 
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No. 97. 

For Moveables wrongfully detained. 

{Title ) 

A . jB., tile above-named plaintijff, states as follows t — 

1. That on the day of 18 , plaintiff owned [or state facts showing 

a right to the po’^session] the goods mentioned in the schedule hereto annexed [or de~ 
scribe the goods], the estimated value of which is lupees. 

2 That from that day until the commencement of this suit, the defendant has 
detained the same from the plaintiff. 

3. That before the commencement of this suit, to wit, on the day of 

18 , the plaintiff demanded the same from the defendant, but he refused to deliver 
them. 

The plaintiff prays judgment : 

(1 ) for the possession of the said goods, or for rupees, in case such pos- 

session ^cannot be had ; 

(2) for rupees compensation for the detention thereof. 

The Schedule, 


No. 98. 

Against a Fraudulent Purchaser and his Transferee with Notce* 

{Title,) 

A. B , the above-named plaintiff, states as follows 

1. That on the day of 18 , at ^ , the defendant [C,D], for 

the pm pose of inducing the plaintiff to sell him certain goods, represented to the 
plaintiff that [he wab solvent, and worth rupees over all his liabilities]. 

2. That the plaintiff was theieby induced to sell and deliver to the said C, D, 

[one hundied boxes of tea], the estimated value of which is rupees. 

3. That the said lepresentations were false, and where then known by the said 
G. D. to be so. [Or, That at the time of making the said representations, the said 
G. D, was insolvent, and know himself to he so ] 

4. That the said C. D. afterwards transferred the said goods to the 'defendant 
jG, F, without consideration [or who had notice of the falsity of the representation]# 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for rupees, in case such 

possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 


PLAINTS IN SUITS FOR SPECIAL RELIEF. 

No. 99. 

For Rescission of a Contract on the Ground op Mistake, 

{Title,) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant represented to the plaint- 
iff that a ceitain piece of ground belonging to tbe defendant, situated at y 

contained [ten bights]. 

2. That the plaintiff was thereby induced to purchase the same at the price of 

rupees in the belief that the said representation was true, and signed an 
instrument of agreement, of which a copy is hereto annexed. But no conveyance 
of the same has been executed to him. 

3. That on the day of 18 , the plaintiff paid the defendant 

rupees as part of such purchase-money* 

4. That the said piece of ground contained in^fact only [five highas]. 

The plaintiff prays judgment : 

(1^ for ^ rupees, with interest from the day of 18 ; 

(2)^ that the said agreement of purchase be delivered up and cancelled# 
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No, too. 

For an Injunction restraining Waste, 

(TitU.) 

A , B,, tlie above-named plaintiff, states as follows : — 

1. That plaintiff is the absolute owner of [describe the property']. 

2. That the defendant is in possession of the same under a lease from the 
plaintiff. 

3. That the defendant has [cut down a number of valuable trees, and threatens 
to cut down many more for the purpose of sale] without the consent of the plaintilf. 

The plaintiff' prays judgment, that the defendant be restrained by injunction 
from committing or permitting any further waste on the said premises. 

\^Pecuniavy compensation might also he prayed] 

No. 101. 

For Abatement op a Nuisance. 

(Title.) 

A. B.^ the above-named plaintiff, states as follows 

1. That plaintiff is, and at all the times hereinafter mentioned was, the abso- 
lute owner of [the house No. , Street, Calcutta], 

2. That the detondant is, and at all the said times was, the absolute owner of 

[a plot of ground in the same street ]. 

3. That on the day of 18 , the defendant erected upon his said 

plot a slaughlei-house, ami still maintains the same ; and fioin that day until the 
present time lias continu illy caused cattle to be brought and killed there [and has 
caused the blood and offal to bo tiuown into the street opposite the said house of 
the plaintiff]. 

4. That [the plaintiff has been compelled, by reason of the premises, to aban- 
don the said house, and has been unable to rent the same]. 

The plaintiff prays judgment, that the said nuisance be abated. 


No. 102. 

For an Injunction against the Diversion op a Water-course. 

(Title:) 

A. B., the above-named plaintiff, states as follows : — 

[Aa m Form No. 81.] 

The plaintiff prays judgment, that the defendant be restrained by injunction 
from diverting the water as aforesaid. 


No. 103. 

For Eestoration op Moveable Property threatened with Destruction, 

AND POE AN Injunction. 

(TitU.) 

A. B, the above-named plaintiff, states as follows : — 

1. That plaintiff is, and at all times hereinafter naentioned was, the owner of [a 
portrait of his grandfather, which was executed by an eminent painter], and of 
which no duplicate exists [or state any facts showing that the property is of a kind 
that cannot he replaced hy money]. 

2. That on the day of 18 , he deposited the same for safe keeping 

with the defendant. 

3. That on the day of 18 , he demanded the same from the defend- 
ant, and offered to pay all reasonable charges for the storage of the same. 

4. That the defendant refuses to deliver the same to the plaintiff, and threatens 
to conceal, dispose of, cut, or injure the same if required to deliver it up. 
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5. That no pecuniary compensation would be an adequate compensation to the 
plaintiff for the loss of the said [painting]. 

The plaintiff prays judgment : 

(1) that the'defendant be restrained by injunction from disposing of, injur- 

ing, or concealing the said [painting] ; 

(2) that he return the same to the plaintiff. 


JSfo. 104. 

InTBRPLEA-DEE. 

{Title,) 

A, the above-named plaintiff, states as follows : — 

1. That before the date of the claims hereinafter mentioned, one G, R, deposit- 
ed with the plaintiff [describe the property^ for [safe keeping.] 

2. That the defendant, C. X>., claims the same [under an alleged assignment 
thereof to him from the said G. H.'], 

B. That the defendant, E. also claims the same [under an order of the said 
G. H, transferring the same to him]. 

4. That the plaintiff is ignorant of the respective rights of the defendants. 

6. That has no claim upon the said propeity, and is leady and willing to de- 
liver it to such persons as the Court shall direct. 

6. That this suit is not brought by collusion with either of the defendants. 

The plaintiff piays judgment: 

(1) that the defendants be restrained, by injunction, from taking any pro- 

cee hngs against the plaintiff in relation thereto ; 

(2) that they be required to intei plead together concerning their claims to 

the said pioperty ; 

[(3) that some peison be authorized to receive the said propeity pending 
such litigation ;] 

(4) that upon deliveiiug the same to such [person], the plaintiff be dis- 
charged frem all liability to either of the defendants in relation 
thereto. 


No. 105. 

Administeation by Oreditob. 

{Title.) 

A, B., the above-named plaintiff, states as follows : — 

1 . E. F.^ late of , was at the time of his death, and his estate still is^ 

indebted to the plaintiff in the sum of [here insert nature of debt and 

security, if 

2. Tne said E. F. made his will, dated the day of , and thereof 

appointed C, D executor [or demised his estate in trust, &c., or died intestate, as 
the case may he). 

3. The said will was proved by the said C7. D. [or letters of administration 
were granted, &c ]. 

4. The defendant has possessed himself of the moveable [and immoveable, or 
the proceeds of the immoveable] property of the said E. F.y and has not paid the 
plaintiff his said debt 

5. The said E F, died on or about the day of 

6. The plaintiff prays that an account may be taken of the moveable [and im- 
moveable] property of the said E. F,^ deceased, and that the same may be adminis- 
tered under the decree of the Court. 


No. 106. 

Administration by Sbegifio Legatee. 

{Title.) 

[Alter Form No. 106 thus : — ] 

[Omti? paragraph i, and commence paragraph ^— •] E. F., late of , duly 

will, dated the day of , and thereof appointed u D. 

€secutor„ and byiauob will bequeathed to the plaintiff [here state the spmfic 
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For paragraph 4 hubstitute — , 

The defendant is in pos8e‘?=?ion of the moveable property of the said E, 
and, amongst other things, of the said {here name the subject of the specific beguest\* 
For the commencement of paragraph 6 substitute — 

The plaintiff prays that the defendant may be ordered to deliver to him the 
said {here name the subject of the specific heguesf\^ or that, &c. 


No. 107. 

Administration by Pecuniary Legates. 

{Title,) 

{A Her Form No. lOS thus : — ) 

ZVmit paragraph J, and substitute for paragraph 2 — ] F. F., late of 
duly made his last will, dated the day of , and thereof appointed C. D., 

executor, and by such will bequeathed to the plaintiff a legacy of 
rupees. 

In paragraph substitute legacy for “ debt.’* 

Another Form. 


Between E. F. 

... ... ..» 

... Plaintiffs 


and 

G. H. 

... 

. ... Defendant. 


E. jP., the above-named plaintiff, states as follows : — 

A. J5., of X, in the , duly made his last will, dated the [first day of March 
1873], whereby ho appointed the defendant and M N. [who died in the testator’s 
lifetime] executors thereof, and bequeathed his pioperty, whether moveable or 
immoveable to his exeoutois in trust, to pay the rent's and income thereof to the 
plaintiff for his life ; and after his decease, and in default of his having a son who 
should attain twenty-one, or a daughtei who should attain that age or marry, upon 
trust as to his immoveable pi'operty for the person who would be the testator’s heir- 
at-law, and as to his moveable property for the persons who would be the testator’s 
noxt-of-kin if he had died intestate at the time of the death of the plaintiff, and 
such failure of his issue as aforesaid. 

% The testator died on the [first day of July. 1878], and his will was proved 
by the defendant on the [fourth day of October, 1878]. The plaintiff has not been 
married. 

3. The testator was at his death entitled to moveable and immoveable property ; 
the defendant entered into the receipt of the rents of the immoveable propeity, and 
got in the moveable property ; he has sold some part of the immoveable property. 

The plaintiff claims — 

(1) to have the moveable and immoveable property of A. B. administered in 

this Court, and for that purpose to have all proper directions given and 
accounts taken. 

(2) such further or other relief as the nature of the case may require. 


Between XX. ... ... ... Plaintiffs 

and 

G, JEC. ... ... ... ... Defendant 

Written Statement of Defendant. 

1 A. B’s will contained a charge of debts ; he died insolvent ; he was entitled 
at his death to some immoveable pi’opertv which the defendant sold, and which pro- 
duced the nett sum of rupees , and the testator had some moveable propeity 
which the defendant got in, and which produced the nett sum of rupees. 

2. The defendant applied the whole of the said sums and the sum of rupees 
which the defendant received from rents of the immoveable property in the 
payment of the funeral and testamentary expenses and some of the debts of the 
testator. 
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3. The defendant made up his aconnts and sent a copy thereof to the plaintiff 
on the [tenth day of January 1880], and offered the plaintiff free access to the vouch- 
ers to verify such accounts, but he declined to avail himself of the defendant’s offer, 

4. The defendant submits that the plaintiff ought to pay the costs of this suit. 


No. 108. 

Execution of Trusts. 

In the Court , at 

Civil Suit No. 

A. B.j oi ... Plaintiff 

against 

C, D., of , the beneficiary [or one of 

the beneficiaries], ,,, Defendant, 

A. the above-named plaintiff, states as follows : — 

1. That he is one of the trustees under an instrument of settlement, bearing 

date on or about the day of , made upon the marriage of E. F, and 

G* /J., the father and mother of the defendant [or an instrument of assignment of 
the estate and effects of E. F. for the benefit of C. D., the defendant, and other 
the creditors of E, i^l]. 

2. The said A, B. has taken upon himself the burden of the said trust, and is 
in possession of [ or of the proceeds of ] the moveable and immoveable property 
conveyed [or assigned] b) the befoie- mentioned deed. 

3. The said 0. D. claims to be entitled to a beneficial interest under the before- 
mentioned deed. 

4. The plaintiff is desirous to account for all the rents and profits of the said 
immoveable propeity [and the proceeds of the sale of the said, or of part of the 
said, immoveable property, or moveable, or the proceeds of the sale of, or of part 
of, the said moveable piopert}, or the piofits acciuing to the plaintiff as such trustee 
in the execution of the said trust] ; and he prays that the Court will take the ac- 
counts of the said tius-t. and also that the whole of the said trust-estate may bo 
administered in the Court for the benefit of the said C. /)., the defendant, and all 
other persons who may be interested in such administration, in the presence of the 
said 0. I), and such other persons so interested as the Com t may direct, or that the 
said 0. D. may shew good cause to the contrary. 

B. ---Whereihe suitisly ahemficiary^ theglU'intmay le moddUd^ mutatis mutandis, on 
tk^ plaint hy a legatee,] 


No. 109. 

Foreclosure or Bale. 

{Title,) 

B., the above-named plaintiff, states as follows : — 

1. By a mortgage-deed, dated the day of 18 , a house with the 

garden and appuitenances,^ situated within the jurisdiction of this Couit, were con- 
veyed by the defendant to him, the plaintiff, his heirs [or executors, administrators], 
and assigns, for securing the principal sum of Rs. together with interest 

thereon at the rate of Rs. per centum per annum, subject to redemption 

upon payment by the said defendant of the said principal and interest at a day long 
since past. 

2. There is now due from the defendant to the plaintiff tlie sum of Rs. 
for principal and interest on the said mortgage. 

3. The plaintiff prays (a) that the Court will order the defendant to pay him 

the said sum of Rs. , with such further interest as may accrue between the 

filing of the plaint and the day of payment, and also the costs of this suit, on some 
day to be named by the Court, and in default that the right to redeem the said 
moitgaged premises may be foreclosed, and the plaintiff placed in possession of the 
same premises ; or (6) that the said premises may be sold, and the proceeds applied 
In and towards the payment o'f the amount of the said principal, interest, and costs | 
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and (c) that if sncK proceeds shall not be suflScient for the payment in foil of such 
amount, the defendant do pay to the plaintiff the amount of the deficiency with 
interest thereon at the rate of sis per cent, per annum until realization ; and (d) 
that for that purpose all proper directions may be given and accounts taken by the 
Court. 


No. 110. 

Hedemption. 

(Title.) 

[ J Ifei' Form No. 209 thus : — ] 

Transpose parties and also the facts in paragraph 1. 

For paragraph suhstitute — 

2. There is now due from the plaintiff to the defendant for principal and inter- 
est on the said mortgage, the sum of Rs. , which the plaintiff is ready and 

willing to pay to the defendant, of which the defendant, before filing this plaint, 
had notice. 

For paragraph 5, substitute — 

The plaintiff prays that he may redeem the said premises, and that the defend- 
ant may be ordered to rec-onvey the same to him upon payment of the said sum of 
Bs. and interest, with such costs (if any) as the Court may order, upon a 

day to be named by the Court, and that the Court will give all proper directions for 
the preparation and execution of such re-convevance and doing such other acts as 
may be necessary to put him into possession of the said premises, freed from the 
said mortgage. 


No. 111. 

Specific Performance. (No. 1.) 

{Title ) 

A. B.f tho above-named plaintiff, states as follows ; — 

1. By an agreement, dated the day of , and signed by the above- 

named defendant C. i) , he the said C. D. contracted to buy [o?’ sell to] him cer- 
tain immoveable property therein described and referred to, for the sum of 

rupees. 

2. He has applied to the said C. D. specifically to perform the said agreement on 
his pait, but he has not done so. 

3. The said A B. has been and still is ready and willing specifically to peiform 
the agreement on his pait, of which the said C. D. has had notice. 

4. The plaintiff prays that the Court will order the said C. D. specifically to 
perform the said agreement and to do all acts necessary to put the said A. .B. in full 
possession of the said property [o?* to accept a conveyance and possession of the said 
property], and to pay the costs of the suit. 

[iV. B. — In sniifor dellvenj up to be cancelled^ of any agreeme-nti omit paragraphs B and S, 
and suhstitute a paragraph siaUng generally the grounds for requiring the agreement to he dehrered 
up to he cancelled — such as that the plaintiff signed it by mistake, under dur^s, or hy the fraud of 
the defendarit—and alter the prayer according to the reldf sought^ 


No. 112. 

Specific Performance. (No. 2.) 

{Title.) 

A. J5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant was absolutely entitled 

to certain immoveable property described in the agreement hereto annexed. 

2. That on the same day, the plaintiff and defendant entered into an agi’eement, 
under their hands, a copy of which is hereto annexed. 
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3. That on the day of 18 , the plaintiJBE tendered rupees 

to the defendant, and demanded a conveyance of the said property. 

4 That on the day of 18 , the plaintiif again demanded such con- 

veyance. [Or, That the defendant refused to convey the same to the plaintiff.] 

5. That the defendant has not executed such conveyance. 

6. That the plaintiff is still ready and willing to pay the purchase-money of the 
said property to the defendant. 

The plaintiff prays judgment : 

(1) that the defendant execute to the plaintiff a sufficient conveyance of 

the said property following ike terms of tke agreemeni] ; 

(2) for rupees compensation for withholding the same.' 


No. 113. 

Partnership. 

(Title.) 

A. J5., the above-named plaintiff, states as follows : — 

1. He and the said C. D., the defendant, have been, for the space of 

years [or months] last past, carrying on business together at , within the 

Jurisdiction of this Court, under certain articles of partnership in writing, signed by 
them respectively [or under a certain deed sealed and executed by them respectively, 
or under a verbal agreement between them, the said plaintiff and defendant]. 

2. Divers disputes and differences have arisen between the plaintiff and defend- 
ant as such partners, whereby it has become impossible to carry on the said business 
in partnership with advantage to the partners. 

3. The plaintiff desires to have the said partnership dissolved, and he is ready 
and willing to bear his share of the debts and obligations of the partnership accord- 
ing to the terms of the said ai tides [or deed, or agreement]. 

4. The plaintiff prays the Court to decree a dissolution of the said partnership, 
and that the accounts of the said partnership-trading may be taken by the Court, and 
the assets thereof realized, and that each party may be ordered to pay into Court any 
balance due from him upon such partnership-account, and that the debts and liabi- 
lities of the said partnership may be paid and discharged, and that the costs of the 
suit may be paid, out of the partnership-assets, and that any balance remaining of 
such assets, after such payment and discharge, and the payment of the said costs, 
may be divided between the plaintiff and defendant, according to the terms of the 
said articles [or deed, or ap'eement], or that, if the said assets shrill prove insufficient, 
he the plaintiff and the said defendant may be ordered to contribute in such propor- 
tions as shall be just to a fund to be raised for the payment and discharge of such 
debts, liabilities, and costs. And to give such other relief as the Court shall think fit. 

This plaint was filed by , of , pleader for the plaintiff, 

, [or by ]. 

[if, B , — In suits for wbiding-up of any partnership, omit the prayer for dissolution : lut 
instead thereof insert a paragraph stating the fact of the partnership having heen dissolved.l 


Money lent. 

Several de- 
mands. 

Bent. 

Salary, &c. 

Interest. 
General 
average. 
BVeifeht, &c. 


No. 114. 

Forms of Concise Statements. 

[Code of Civil Procedure, section 58.] 

The plaintiff’s claim is rs. for money lent [and interest]. 

The plaintiff’s claim is rs , whereof rs. is for the price of 
goods sold, and rs. for money lent, and rs. for interest. 

The plaintiff’s claim is rs. for arrears of rent. 

rs. for arrears of -salary as a clerk [or 


The plaintiff’s claim is 
as the case may he]. 

The plaintiff’s claim is 
The plaintiff’s claim is 
The plaintiff’s claim is 


rs. for interest upon money lent, 
rs. for a general average contribution, 
rs. for freight and demurrage. 
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Banker’s 

balance. 

Feesj &o., asi 
pleader. 

Commission. 

Medical at- 
tendance, 

Beturn of 
premium. 

Warebouse- 

rent. 

Carriage of 
goods. 

Use and occu- 
pation of 
house. 

Hire of goods. 
Work done. 
Board and 
lodging. 

Schooling. 

Money 

received. 

Fees of office. 

Money over- 
paid. 


Return of 
money by 
stake-holder. 

Money won 
from stake- 
holder. 

Money en- 
trusted to 
agent. 

Money ob- 
tained by 
fraud. 

Money paid 
by mistake. 

Money paid 
for considera- 
tion which 
has failed. 


Money paid 
by surety for 
defendant. 

Rent paid. 

Money paid^ 
on accommo- 
dation-bill. 

Contribution 
by surety. 

By co-debtor. 


Forms of Concise Statements — continued. 


The plaintiff’s claim is rs. for money deposited with the de- 
fendant as a banker. 

The plaintiff’s claim is rs. for fees for work done [and rs., 
money expended] as a pleader. 

The plaintiff’s claim is rs. for commission earned as [state 
character — as auctioneer, cottonrbroker, &c.]. 


The plaintiff s claim is 

The plaintiff’s claim is 
policies of insurance. 

The plaintiff’s claim is 

The plaintiff’s claim is 
The plaintiff’s claim is 


rs. for medical attendances. 

rs, for a return of premiums paid upon 

rs. for the warehousing of goods. 

rs. for the carriage of goods by railway, 
rs. for the use and occupation of a house. 


The plaintiff’s claim is rs. for the hire of [furniture]. 

The plaintiff’s claim is rs. for work done as a [surveyor]. 

The plaintiff’s claim is rs. for board and lodging. 


The plaintiff’s claim is rs. for the [board, lodging, and] tuition 
of X Y. 

The plaintiff’s claim is rs. for money received by the defendant 
as pleader [or factor, or collector or, c&c.] of the plaintiff. 

The plaintiff’s claim is rs. for fees received by the defendant 
under colour of the office of 

The plaintiff’s claim is rs. for a return of money overcharged 
for the carriage of goods by railway. 

The plaintiff’s claim is rs. for a return of fees overcharged by 
the defendant as 


The plaintiff’s claim is rs. for a return of money deposited with 
the defendant as stake-holder. 


The plaintiff’s claim is rs. for money entrusted to the defend- 
ant as stake-holder, and become payable to plaintiff. 

The plaintiff’s claim is rs. for a return of money entrusted to 
the defendant as agent of the plaintiff. 

The plaintiff’s claim is rs. for a return of money obtained from 
the plaintiff by fraud. 

The plaintiff’s claim is rs. for a return of money paid to the 
defendant by mistake. 

The plaintiff’s claim is rs. for a return of money paid to the 
defendant for [work to be done, or, work left undone ; or, a bill to be 
take up, or a bill not take up, or, Sc .'] . 

The plaintiff’s claim is rs. for a return of money paid as a de- 
posit upon shares to be allotted. 

The plaintiff’s claim is rs. for money paid for the defendant as 
his surety. 

The plaintiff’s claim is rs. for money paid for rent due by the 
defendant. 

The plaintiff’s claim is ^ rs. upon a bill of exchange accepted [or 
indorsed] for the defendant’s accommodation. 

The plaintiff’s claim is rs. for a contribution in respect of money 
paid by the plaintiff as surety. 

The plaintiff’s claim is rs. for a contribution in respect of a joint 
debt of the plaintiff and the defendant, paid by the plaintiff, 
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Money paid 
for calls. 

Money pay- 
able under 
award. 

Life-policy. 

Money bond. 

Foreign judg- 
ment. 

Bills of ex- 
change, &c. 


Surety. 


Calls. 


Agent, &c. 


Apprentices. 
Arbitration. 
Assault, &c. 

By husband 
and wife. 

Against hus- 
band and wife. 

Header. 




Forms of Concise Statements — continued, 

^ The plaintiff’s claim is rs. for money paid for calls upon shares 
against which the defendant was bound to indemnify the plaintiff. 


The plaintiff’s claim is rs. for money payable under an award. 


Tlie plaintiff’s claim is 
life of X Y , deceased. 

The plaintiff's claim is 
IS. and interest. 

The plaintiff’s claim is 
in [the Empire of Russia]. 
The plaintiff’s claim is 

ant. 


rs. upon a policy of insurance upon the 
rs. upon a bond to secure payment of 
rs. upon a judgment of the Court 
rs. upon a cheque drawn by the defend- 


The plaintiff’s claim is rs. upon a bill of exchange accepted [or 
drawn or indorsed] by the defendant. 

The plaintiff’s claim is rs. upon a promissory note made [or in- 
dorsed] by the defendant. 

The plaintiff’s claim is rs. against the defendant, A. j&., as ac- 
ceptor, and against the defendant, C, D., as diawer [or indorser] of a 
bill of exchange. 

The plaintiff’s claim is rs. against the defendant as surety for 
the price of goods sold. 

The plaintiff’s claim is rs. against the defendant, A B ^ prin- 
cipal, and against the defendant, C. i)., as surety, for the price of goods 
sold [or for arrears of rent, or for money lent, or for money received 
by the defendant, A. jB , as traveller for the plaintiff, or, dc.]. 

The plaintiff’s claim is is. for calls upon shares. 


Indorsement for Costs^ dc. 


\_Add to the above forms'] and rs. for costs ; and if the amount 
claimed be paid to the plaintiff or his pleader within days [or, if the 
summons is to he served out of the jurisdiction^ msert the time for appear^- 
ance limited by the order] from the service hereof, further proceedings 
will be stayed. 

Damages and other Claims, 

The plaintiff’s claim is for damages for breach of a contract to 
employ the plaintiff as traveller. 

The plaintiff’s claim is for damages for wrongful dismissal from 
the defendant’s employment as tiavelier [and rs. for arrears of 
wages]. 

The plaintiff’s claim is for damages for the defendant’s wrongfully 
quitting tho plaintiff’s employment as manager. 

The plaintiff’s claim is for damages for breach of duty as factor 
[or, <&c.] of the plaintiff [and rs. for money received as factor, 
or Sc.], 

The plaintiff’s claim is for damages for breach of the terms of a 
deed of apprenticeship of X. Y. to the defendant [or plaintiff]. 

The plaintiff’s claim is for damages for non-compliance with the 
award of X Y. 

The plaintiff’s claim is for damages for assault [and false imprison- 
ment, and for malicious prosecution]. 

The plaintiff’s claim is for damages for assault and false imprison- 
ment of the plaintiff, 0. D, 

The plaintiff’s claim is for damages for assault by the defendant, 
O.D. 

The plaintiff’s claim is for damages for injury by the defendant’s 
negligence as pleader of the plaintiff. 

The plaiAtiff’s claim is for damages for negligence in the custody 
of goods [and for wrongfully detaining the same]. 
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Pledge. 

Hire. 

Banker. 

Bill. 

Bond. 

Carrier. 


Charter^ 

party. 

Claim for re- 
turn of goods 
damages. 

Damages for 
depriving of 
goods. 

Defamation. 

Wrongful dis- 
tress. 


Ejectment. 


To estaWish 
title and re- 
cover rents. 


Fisliery, 

l^aud. 


Ouarantee. 


Insurance. 


Hre-insur- 

anca. 


Landlord and 
tenant. 


Forms of Concise Statements — continued. 

The plaintiff’s claim is for damages for negligence in the keeping 
of goods pawned [and for wrongfully detaining the same]. 

The plaintiff’s claim is for damages for negligence in the custody 
of furniture [or a carriage] lent on hire [and for wrongfully, c&c.]. 

The plaintiff ’s claim is for damages for wrongfully neglecting [or 
refusing] to pay the plaintiff’s cheque. 

The plaintiff ’s claim is for damages for breach of a contract to 
accept the plaintiff’s drafts. 

The plaintiff’s claim is upon a bond conditioned not to carry on the 
trade of a . . 

The plaintiff’s claim is for damages for refusing to carry the plaint- 
iff’s goods by railway. 

The plaintiff’s claim is for damages for refusing to carry the plaint- 
iff by railway. 

The plaintiff’s claim is for damages for breach of duty in and about 
the carriage and delivery of coals by railway. 

The plaintiff ’s claim is for damages for breach of duty in and about 
the carriage and delivery of machinery by sea. 

The plaintiff's claim is for damages for breach of charter-party of 
ship [Mary~\. 

. The plaintiff’s claim is for return of household furniture [or <fc.], 
or their value, and for damages for detaining the same. 

The plaintiff’s claim is for wrongfully depriving plaintiff of goods, 
household furniture, &c. 

The plaintiff’s claim is for damages for libel. 

The plaintiff’s claim is for damages for slander. 

The plaintiff’s claim is for damages for improperly distraining. 

[This Form shall he sufficient^ whether the distress complained of he 
wrongful^ or excessive^ or irregular.} 

The plaintiff's claim is to recover possession of a house, Ko. 
in Street, or of a farm, called Blackacre, situate in the of 

in the of 

The plaintiff’s claim is to establish his title to [here describe pro- 
perty}.^ and to recover the rents thereof. 

[The two previous Forms may he combined.} 

The plaintiff's claim is for damages for infringement of the plaint 
iff’s right of fishing. 

The plaintiff’s claim is for damages for fraudulent misrepresenta- 
tion on the sale of a liorse [or a business, or shaies, or, &c.}. 

The plaintiff’s claim is for damages for fraudulent misrepresenta- 
tion of the ciedit of ^ jB 

The plaintiff’s claim is for damages for breach of a contract of 
guarantee for B 

The plaintiff 's claim is for damages for breach of a contract to 
indemnify the plaintiff as the defendant’s agent to distrain. 

The plaintiff’s claim is for a loss under a policy upon the ship 
[Royal Charter}^ and freight of cargo [or for return ot premiums]. 

[This Form shall he sufficients whether the loss claimed he total or 
pai'tiaL} 

The plaintiff’s claim is for a loss under a policy of fire-insurance 
upon house and furniture. 

The plaintiff’s claim is for damages for breach of a contract to 
insure a house. 

The plaintiff’s claim is for damages for breach of a contract to 
keep a house in repair. 

6a 
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Landlord and 
tenant. 

Medical man. 

Mischievous 

animal. 

Kogiigence, 


Act XITI. of 
1855. 

Promise of 
ir>a»Tiage. 

Bale of goods. 


Bala of lands. 


Trespass on 
land. 


Support. 


Way. 

Water-course, 

&c. 


Pastui*©. 




Forms of Concise Statements— 

The plaintiiS’s claim is for damages for breaches of covenants con- 
tained in a lease of a farm. 

The plaintiff’s claim is for darnasces for injury to the plaintiff from 
the defendant’s negligence as a medical man. 

The plaintiff’s claim is for damages for injury by the defendant's 

dog. 

The plaintiff’s claim is for damages for injury to the plaintiff by 
the negligent driving of the defendant or his servants. 

The plaintiff’s claim is for damages for injury to the plaintiff 
while a passenger on the defendant’s railway by the negligence of the 
defendant’s servants. 

The plaintiff’s claim is for damages for injury to the plaintiff at 
the defendant’s railway-station from the defective condition of the 
station. 

The plaintiff’s claim is as executor of A. deceased, for damages 
for the death of the said A. jB., from injuries received while a passen- 
ger on the defendant’s railway, by the negligence of the defendant’s 
servants. 

The plaintiff’s claim is for damages for breach of promise of mar- 
riage. 

The plaintiff’s claim is for damages for breach of contract to accept 
and pay for goods. 

The plaintiff’s claim is for damages for non-delivery [o?' short deli- 
very, OT defective quality, or other breach of contract of Bale\ of cotton 
[or, <&c.']. 

The plaintiff’s claim is for damages for breach of warranty of a 
horse. 

The pLiin tiff’s claim is for damages for breach of a contract to sell 
[or purobast ] land. 

The plaintiff’s claim is for damages for breach of a contract to let 
[or take] a house. 

The plaintiff’s claim is for damages for breach of a contract to sell 
[or purchase] the lease, with good-will, fixtures, and stock-in-trade of 
a public-house. 

The plaintiff’s claim is for damages for breach of covenant for title 
[or for quiet enjoyment, or, <6c.] in a conveyance of land. 

The plaintiff’s claim is for damages for wrongfully entering the 
plaintiff’s land and drawing water from his well [or cutting his grass, or 
felling his timber, or pulling down his fences, or removing his gate, or 
using his road or path, or crossing his field, or depositing sand there, or 
carrying away gravel from thence, or carrying away stones from bis 
river]. 

The plaintiff’s claim is for damages for wrongfully taking away 
the support of plaintiff’s land [or hou^e, or mine]. 

The plaintiff’s claim is for damages for wrongfully obst|'ucting a 
way [public highway or private way]. 

Tije plaintiff ’vS claim is for damages for wrongfully diverting [or 
obstructing, or polluting, or diverting, water from] a water-course. 

The plaintiff’s claim is for damages for wrongfully discharging 
water upon the plaintiff’s land [or into the plaintiff’s mine]. 

^ The plaintiff’s claim is for damages for wrongfully obstructing the 
plaintiff’s use of a well. 

The plaintiff’s claim is for damages for the infringement of the 
plaintiff’s right of pasture. 

[This Borm shall be sufficient, whatever the nature of the right to 
pasture he.'] 

The plaintiff's claim is for damages for obstructing the access of 
light to plaintiff’s house. 
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Fatent. 

Copy-right. 

Trade-mark, 

Work. 


Nuisance. 


Injunction. 


Mesne-profits. 

Arrears of 
rent. 

Breach of 
covenant. 




Forms of Concise Statements— 

The plaintiff’s claim is for damages for the infringement of the 
plaintiff’s patent. 

The plaintiff’s claim is for damages for the infringement of the 
plaintiff’s copy- right. 

The plaintiff's claim is for damages for wrongfully using [or imitat- 
ing] the plaintiff’s trade-mark. 

The plaintiff’s claim is for damages for breach of a contract to 
build a ship [or to repair a house, &o.]. 

The plaintiff's claim is for damages for breach of a contract to em- 
ploy the plaintiff to build a ship, &c. 

The plaintiff’s claim is for damages to his house, trees, crops, &o., 
caused by noxious vapours from the defendant’s factory [or, dc ]. 

The plaintiff’s claim is for damages from nuisance by noise from 
the defendant’s works [or stables, or, &c.]. 

[Add to hidorse7nent] : — and for an injunction. 

[Add to imlo7'sement where claim is to land^ or to establish title^ or 

both'} 

and for mesne- profits. 

and for an account of rents or arrears of rent. 

and for breach of covenant for [repairs]. 

1. Creditor to administer Estate, 

The plaintiff’s claim is as a creditor of X. y., of , deceased, to 
have the moveable and immoveable property of the said X. F. adminis- 
tered. The defendant, C. 2)., is sued as the administrator of the said 
X. F. [and the defendants, E. X. and G. E. as his co-heirs-at-law]. 

2. Legatee to administer Estate. 

The plaintiff’s claim is as a legatee under the will dated the- 
day of 18 , of X. F, deceased, to have the moveable and 

immoveable property of the said X. F. administered. The defendant, 
C /) , is sued as the executor of the said X. F. [and the defendants 
E. F. and G, as his devisees]. 

3. Par tiler drip. 

The plaintiff’s claim is to have an acconnf taken of the partner- 
ship-dealings hetw'een the plaintiff and defendant [under articles of 
partnership dated tiie day of ], and to have the affaiis of 

the partnership wound up. 

4. By Mortgage, 

The plaintiff’s claim is to have an account taken of what is due 
to him for principal, interest, and costs on a mortgage dated the day 
of , made between [jwxr^ies] [or by deposit of title-deeds], and 

that the mortgage may be enforced by foreclosure or sale. 

6. By Mortgagor. 

The plaintiff’s claim is to have an account taken of what, if any- 
thing, is due on a mortgage, dated , and made between [parties}.^ 
and to redeem the property comprised therein. 

6. Raising Portions. 

The plaintiff's claim is that the sum of rs., which, by a deed of 
settlement, dated , was provided for the portions of the younger 

children of , may he raised. 

7. Execution of Trusts. 

The plaintiff’s claim is to have the trusts of an indenture, dated 

, and made between [parties}, carried into execution. ^ 
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Forms of Concise Statements — continued. 

8. Cancellation or Rectification. 

The plaintiff’s claim is to have a deed, dated , and made 

between [partieB]y set aside or rectified. 

9. Specijk Performance. 

The plaintiff’s claim is for specific performance of an agreement, 
dated the day of , for the sale by the plaintiff to the defend- 

ant of certain [freehold] hereditaments at 


No. 116. 

Peobatb. 

1. By an executor or legatee propounding a will in solemn form. 

The plaintiff claim to be executor of the last will, dated the 
day of , of C. D,, late of , deceased, who died on the 

day of , and to have the said will established. This sum- 

mons is issued against you as one of the next-of-kin of the said deceased 
[or as the case may he\. 

2. By an executor or legatee of a former or a next-ofhin. Sc., 
of the deceased^ seeking to obtain the revocation of a probate granted in 
common form. 

The plaintiff claims to be executor of the last will, dated the 
day of , of G D , late of , deceased, who died on the 

day of , and to have the probate of a pretended will of the said 

deceased, dated the day of , revoked. This summons is is- 

sued against you aa the executor of the said pretended will [or as the 
case may 6e]. 

3. By an executor or legatee of a will when letters of administration 
have been granted as in an intestacy. 

The plaintiff claims to be executor of the last will of C. V.f late of 
, deceased, who died on the day of , dated the 

day of 

The plaintiff claims that the grant of letters of administration of 
the estate of the said deceased obtained by you should be revoked, and 
probate of the said will granted to him. 

4. By a person claiming a grant of administration as a next-of-kin 
of the deceased^ but whose interest as next-ofkm is disputed. 

The plaintiff claims to be the brother and sole next-of-kin of C. D., 
of , deceased, who died on the day of , intestate, and to 

have as such a grant of administration to the personal estate of the said 
intestate. This writ is issued against you because you have entered a 
caveat, and have alleged that you are the sole next-of-kin of the deceased 
[or as the case may be'\. 


r,— MISCELLANEOUS. 

No. 116. 

Section 58 of the Code of Civil Procedure. 
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No. 117. 

Summons fob Disposal of Suit. 

Sections 64 and 68 of the Code of Civil Procedure. 


{Title.) 


To 


dwelling at 


Hotiok. — 1. Should you apprehend 
your witnesses will not 
attend of their own. 
accord, you can have 
summons from this 
Court to compel the 
attendance of any wit- 
ness, and the produc- 
tion of any document 
that you have a right 
to call upon the wit- 
ness to produce, on ap- 
plying to the Court at 
any time before the 
trial, on your deposit- 
ing their necessary sub- 
sistence-money. 

2. If you admit the de- 
mand, you should pay 
the money into Court, 
with the costs of the 
suit, to avoid the sum- 
mary execution of the 
decree, which may be 
against your person or 
property, or both, if 
necessary. 


W HEREAS has instituted a suit against 

you for 5 you are hereby sumuioned to 

appear in this Court, in person or by a duly author- 
ized pleader of the Court, duly instructed, and 
able to answer all material questions relating to 
the suit, or who shall be accompanied by some 
other person able to answer all such questions, on 
, the day of 18 , at o’clock in 
the forenoon, to answer the above-named plaintiff j 
and as the day fixed for your appearance is ap- 
pointed for the final disposal of the suit, you 
must be prepared to produce all your witnesses 
on that day ; and you are hereby required to take 
notice that, in default of your appearance on the 
day before-mentioned, the suit will be heard and 
determined in your absence ; and you will bring 
with yon, or send by your pleader, , which 

the plaintiff desires to inspect, and any docu- 
ments on which you intend to rely in support 
of your defence. 


Given under my hand and the seal of the Court this day of 18 , 


[L. S.] 


Judge, 


Nojs,— jy miUm datmmU an on are [or such a party is, cw iht casemay 

fdqmred to put in a written statement by the day of 
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No. H8. 


Summons for Settlement of Issues. 


Sections 64 and 68 of the Code of Civil Procedure. 


(Title.) 


To 


dwelling at 


Notice. — 1. Should you apprehend 
your witnesses will not 
attend of their own 
accord, you can have 
summonses from this 
Court to compel the 
attendance of any wit- 
ness, and the produc- 
tion of any document 
that you have a right 
to call on the witness 
to produce, on apply- 
ing to the Court at any 
time before the trial, 
on your depositing 
their necessary sub- 
sistence-money. 

2. If you admit the de- 
mand, you should pay 
• the money into Court, 
with the costs of the 
suit, to avoid the sum- 
mary execution of the 
decree, which may be 
against your person or 
property, or both, if 
necessary. 


Whereas has institued a suit against 

you for , you are hereby snmmoned to 

appear in this Court in person or by a duly author- 
ized pleader of the Court, duly instructed, and 
able to answer all material questions relating to 
the suit, or who shall be accompanied by some 
other person able to answer all such questions 
on , the day of 18 , at o’clock 
in the forenoon, to answer the above-named 
plaintiff : and you are hereby required to take 
notice that, in default of your appearance on the 
day before-mentioned, the issues will be settled 
in yonr absence ; and you will bring with yon, 
or send by your pleader, , which the 

plaintiff desires to inspect, and any document on 
which 3'ou intend to rely in support of your 
defence. 


Given under my hand and the seal of the Court this day of 18 . 


[ L. S. ] 


Judge. 


daiemmts a¥t say— Yoti ate such a patty is, as tkecasinay 

S^equired to put in a written statement by the day of * 
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No. 119. 


Summons to appear. 

Section 68 of the Code of Civil Procedure. 
No. OF Suit. 

In the Court op at 


Plaintiff. 


To Defendant. 

[Kame^ description^ and addressJl 

Whereas \]here enter the name^ description^ and address of the plaintif] has in- 
Btituted a suit in this Court against you {here state the particulars of the claim as in 
the register^ : you are heieby summoned to appear in this Court in person on the 
day of at in the forenoon [if not specially required to appear in per-^ 

son state — “in person or by a pleader of the Court duly instructed and able to an- 
swer all material questions relating to the suit, or who shall be accompanied by some 
other person able to answer all such questions”] to answer the above-named plaintiff. 
[If the summons he for the final disposal of the suit thisfxirther direction shall he added 
here — “and as the day fixed for your appearance is appointed for the final disposal of 
the suit, you must he prepared to produce all your witnesses on that day”]; and you 
aie hereby required to take notice that, in default of your appearance on the day 
before-mentioned, the suit will be heard and determined in your absence ; and you 
will bring with you [or send by your agent] [here mention any document the produc- 
tion of which may he required hy the plaintiff'll which the plaintiff desires to inspect, 
and any document on v^hich you intend to rely in support of your defence. 

Given under my hand and the seal of the Court, this day of 18 . 


[L. S.] 

Judge, 


No 120. 

Order fob Transmission of Summons for Service in the Jurisdiction 

OF ANOTHER CoURT. 

Section 85 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A,B,ot 
against 
a JO., of 

The day of 18 . 

Whereas it is stated in the plaint that , the defendant in the above 

suit ^ , is at present residing in , but that the right to sue accrued 

W'lthin the jurisdiction of this Court : it is ordered that a summons returnable on the 
day of 18 , be forwarded for service on the said defendant, to the 

Court of , with a duplicate of this proceeding. 

[L. S.] 

Judge. 


No. 121. 

To ACCOMPANY ReTUEN OF SUMMONS OF ANOTHER CoUET. 

Section 85 of the Code of Civil Procedure. 

In the Court op 

Civil Suit, No. 

The day of 


AT 

of 18 . 
18 . 
A. B., of 
against 

^ , . 0. D., of 

lead proceeding from the , forwarding 

in Civil No. of tlat Court. 


for service on 
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Read bailiff’s endorsement on the back of the process stating that the 
and proof of the above having been duly taken by me on the [oath or] affirmation 
of and , it is ordered that the be returned to the 

with a copy of this proceeding. 

[L. S.] 

Judge, 

Note. — This form, wiUheappUccoble to ^process other than summons^ the service of which may 
hoMio he ejected m, the sarne manner. 


JTo. 122. 

Defendant’s Statement. 

Sectin 110 of the Code of Civil Procedure. 

{Tine,) 

I. the undersigned defendant [or one of the defendants], disclaim all interest 
under the will of the said E. jP., in the plaint, named [or as heir-at-law, or as next- 
of-kin, or one of the next-of-kin, of E, jP., deceased, in the said plaint named]. 

Or, I, the undersigned defendant, state that I admit [or deny] [liere repeat in the 
language of the plaint the statements admitted or denied']. 

Or, I, the undersigned defendant, submit that, upon the facts stated in the plaint, 
it does not appear that there is any agreement which can be legally enforced [or 
that it appears upon the said plaint that I am jointly liable with one E. jp., who is 
not a party to the suit, and not severally liable as by the plaint appears, or that it 
appears by the said plaint that O. H. should have been a joint plaintiff with the 
said A, B. in. the said suit, or as the case may he]. 

Or, that the plaintiff has conveyed his interest in the said mortgage [or right to 
redeem] to one /. J. [or that I have conveyed or assigned to H. L., by way of 
further charge for securing the sum of Rs. , the right to redeem in the 

property sought by the suit to be foreclosed]. 

Or, that since the dissolution of the partnership the plaintiff has executed an 
instrument, whereby the plaintiff covenants to discharge all debts and liabilities of 
the partnership, and generally to release me from all claims and liabilities either by or 
to himself and others in respect of the said partnership- trading [or as the casi 
may he]. 

(Signed) Q, D., 
Defendant 


No. 123. 

Intbrrogatoeies. 

Section 121 of the Code of Civil Procedure. 

In the Coxibt op ax 

Civil Suit, No. of 18 . 

A,B. 

against 

C. D.y E, JP., and G, H. 

Interrogatories on behalf of the above-named A . B, [or G,D.] for the examina- 
tion of the above-named [^.JP. and 6r. -E?., or A, jg.]. 

1. Did not, 

% Has not, 

The defendant E, F. is required to answer the interrogatories, num- 
bered. 

The defendant B, is required to auswer the interrogatories num- 
bered. 
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No. 124. 

Form of Notice to produce Documents. 

Section 131 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. 18 . 

A. B. 
against 
6. D. 

Take notice that the plaintiff [or defendant] requires you to produce for his in- 
spection the following documents referred to in your plaint [or written statement 
Of affidavit], dated the day of 18 . 

Describe documents required, 

X Y,, Pleader for the plaintiJf [or the defendant]. 

To X, 

Pleader for the defendant [or plaintifE]. 

No. 125. 

Summons to attend and give Evidence. 

Sections 159 and 163 of the Code of Civil Procedure. 

(Title,) 

To 

Whereas your attendance is required to on behalf of the in 

the above cause, you are hereby required [personally to appear before this Court] 
on the day of 18 , at the hour of A. M. [and] to bring with you 

or to send to this Court. 

A sum of Rs. , being your travelling and other expenses and subsistence- 
allowance for one daj’, is herewith sent. If you do not comply with this order, you 
will be subject to the consequence of non-attendance laid down in the Code of 
Civil Procedure, section 170. 

Notice — (1.) If you are summoned only to produce a document, and not to 
give evidence, you shall be deemed to have'eomplied with the summons if you cause 
such document to be produced in this Court on the day and hour aforesaid. 

(2.) If you are to be detained beyond the day aforesaid, a sum of Rs. will 
be tendered to you for each day’s attendance beyond the day specified. 

Given under my hand and the seal of the Court, this day of 18 . 

[L.S.] 

Jhidge, 

No. 126, 

Another Form, 

No. OF Suit. 

In the Court of at 

Plaintiffi. 

Defendant. 

To 

'(Namej description^ and address.'l 

You are hereby^ summoned to appear in this Court in person on the day of 
at ^ in the forenoon, to give evidence in behalf of the plaintiff [or 
the defendant] in the above-mentioned suit, and to produce {here describe with con- 
mnkni certainty any document the production of which may be required, Jf the sum- 
mons he only to give evidence, or if it be only to produce a document, it must be expressed 
mccordingly], and you are not to depart thence until you have been examined [or 
have produced the document] and the Court has risen or unless, you have obtained 
the leave of the Court. 
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FORMS OF DEGREES. 

ISTo. 127. 

. Simple Money-decree. 

(Title.) 

Claim for 

This cause coming on for final disposal before in the presence 

of , on the part of the plaintiff, and on tho part of the defendant, it 

is ordered that the do pay to the , the sum of Rs , with 

interest thereon at the rate of per cent, per from to the date of reali- 

jzation of the said sum, and do also pay to the the costs of this suit as taxed 

by the officer of the Court, with interest thereon at the rate aforesaid from the date 
of taxation to the date of realization. 

Costs of Suit. 


Plaintiff. 


Defendant. 



Rs. 

A. 

P. 


Rs. 

A. 

P. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 
9. 

Stamp for plaint 

Do. for power 

Do. exhibits ... 

Pleader’s fees on Rs. 

Translation-fee 

Subsistence for witness for 
attendance ... 
Commissioner’s fee ... 

Service of process ... 

&o 




Stamp for power 

Do. petition i 

Pleader’s fee 

Subsistence for witnesses ... 

Service of process 

Translation-fee 
Commissioner's fee 

i 

1 

1 




Total 




Total 





Given under my hand and the seal of the Court, this day of 18 . 


[L. S.] 


Judge. 


No. 128. 

Decree for Sale in a Suit by a Mortgagee or Person entitled to a Lien. 

(Title.) 

It is ordered that it be referred to the Registrar [or Taxing Officer] to take an 
account of what is due to the plaintiff for principal and interest on the moiigao’e 
[or hen] mentioned in the plaint, and to tax the plaintiff's costs of this suit, and 
that the Registrar [or Taxing Officer] do declare in Court on the da^y of ’ 
what he shall find to be due for pzincipal and interest as aforesaid, and for costs * 
And upon tbe defendant paying into Court what shall be certified to be due to the 
plaintiff for principal and interest as aforesaid, together with the said costs, within 
six months from the date of declaring in Court the amount so due ; it is ordered 
that Hie plaintiff do re- convoy the said mortgaged premises free and clear from all 
incumbrances done by him, or any claiming by, from, or under, him, and do deliver 
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tip to the defendant or to sucb person as lie appoints all documents in his custody 
or power relating thereto, and that upon such re-conveyance being made, and docu- 
ments being delivered up, the Registrar [or Taxing Officer] shall pay out to the 
plaintiff the said sum so paid in as aforesaid for principal, interest, and co<^ts ; but 
in default of the defendant paying into Court such principal, interest, and costs as 
aforesaid by the time aforesaid, then it is ordered that the said mortgaged premises 
[or the premises subject to the said lien] be sold with the approbation of the 
Registrar [or Taxing Officer], And it is ordered that the proceeds of such sale (after 
defraying thereout the expenses of the sale) be paid into Court, to the end that 
the same may be duly applied in payment of what shall be found due to the plaint- 
iff for principal, interest, and costs as aforesaid, ?and that the balance (if any) shall 
be paid to the defendant or other person entitled to receive the same. 


No, 129, 

Tinal Deceee foe Foreclosure 
{Title.) 

Whereas it appears to the Court that the defendant has not paid into Court the 
sum , which was on the day of last, declared in Court to be due 

to the plaintiff for principal and interest upon the mortgage in the plaint mentiomMl, 
and for costs, pursuant to the order made in this suit on the day of last, 

and that the period of six months has elapsed since the said day of 

It is ordered that the defendant do stand absolutely debarred of all right to 
redeem the said mortgaged premises. 


No. 130. 

Preliminary Ordeb— Administration-suit. 

Section 213 of the Code of Civil Procedure. 

{Title.) 

It is ordered that the following accounts and inquiries be taken and made ; 
that is to say : — 

In creditor's suit — 

1. That an account be taken of what is due to the plaintiff and ail other the 
creditors of the deceased. 

/?! suits hy legatees — 

2. An account be taken of the legacies given by the testator’s will. 

In suits hj mxt-of-hin — 

^ An inquiry he made and account taken of what, of what share, if any, the 
plaintiff is entitled to as next-of-kin [or one of the nv-xt-of-kin] of the intestate. 

[After the first 'paragraph the Order will, lohere 'necessary., order., in a creditor's 
smt^ inqulri^ and accounts for legatees^ heirs-atlaw, and 'next-ofihln. In suits hy 
claimants other than creditors^ after the first paragraph ^ in all cases^ an order to Inquire 
and take an account of creditors will follow the first paragraph^ and such of the others 
as may he necessary will follow, omitting the first formal words. The form is eonti’^ 
nued as in a creditor's suit.'] 

3. An account of the funeral and testamentaiy expenses. 

4. An account of the moveable property of the deceased come to the hands of 
the defendant, or to the hands of any other person by his order or for his use. 

5. An inquiry what part (if any) of the moveable property of the deceased is 
outstaudinir and undisposed of. 

6. And it is further oidered, that the defendant do, on or before the day of 

next, pay into Court all sums of money which shall be found to have come 
to his hands, or to the hands of any person by his oider or to his use. 

7. And that if the Registrar^ shall find it necessary for carrying out the objects 
of the suit to sell any part of the moveable property of the deWsed, that the 
same be sold accordingly, and the proceeds paid into Court. 

8. And that Mr. TJ F. be Receiver in the suit [or proceeding], and receive and 
get in alf outstanding df^bts and outstanding moveable property of the deceased, and 
pay the same into^the hands of the Registrar, [and shall give security by bond it>x 
we »e peifoi^manoe of dfuties to the amount of rupees]. 
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9. And it is fnrtlier ordered, that if the mO'veable property of the deceased be 
found insufficient for carrying out the objects of the suit, then the following further 
inquiries be made, and accounts taken, that is to say, — 

(a) an enquiry what immoveable property the deceased was seized of or 
entitled to at the time of his death ; ^ 

(h) an inquiry what are the incumbrances (if any) affecting the immove- 
able property of the deceased, or any part thereof ; 

(c) an account, so far as possible, of what is due to the several incum- 
brancers, and to include a statement of the priorities of such of the 
incumbrancers as shall consent to the sale hereinafter directed. 

10. And that the immoveable property of the deceased, or so much thereof as 
shall be necessary to make up the fund in Court sufficient to carry out the object of 
the suit, be sold with the approbation of the Judge, free from incumbrances (if any) 
of such incumbrancers as shall consent to the sale, and subject to the incumbrances 
of such of them as shall not consent. 

11. And it is ordered that G. M, shall have the conduct of the sale of the 
immoveable property, and shall prepare the conditions and contracts of sale subject 
to the approval of the Registrar, and that in case any doubt or difficulty shall arise 
the papers shall be submitted to the Judge to settle. 

12. And it is further ordered, that for purpose of the inquiries hereinbefore 
directed, the Registrar shall advertise in the newspapers according to the practice 
of the Court, or shall make such inquiries in any other way which shall appear to 
the Registrar to give the most useful publicity to such inquiries. 

13. And it is ordered that the above inquiries and accounts be made and taken, 
and that all other acts ordered to be done be completed, before the day of 

and that the Registrar do certify the result of the inquiries and the 
accounts, and that all other acts ordered are completed, and have his certificate in 
that behalf ready for the inspection of the parties on the day of 

14. And, lastly, it is ordered that this suit [or matter] stand adjourned for 
making final decree to the day of 

[/Sicc/i part only of this order is to he used as is applicable to the particular case,"] 


ITo. 131. 

Final Deceee in an Administeation-sttit by a Legatee. 

Section 213 of the Code of Civil Procedure. 

L It is ordered that the defendant do on or before the day of 

pay into Court the sum of Rs. , the balance by the said certificate found 
to be due from the said defendant on account of the state of , the testator, and 
also the sum of Rs. for interest, at the rate of Rs. per centum per annum, 
from the day of to the day of amounting together to the 

sum of Rs. 

^ 2. Let the Registrar [or Taxing Officer] of the said Court tax the costs of the 
plaintiff and defendant in the suit, and let the amount of the said costs, when so 
taxed, be paid out of the said sum of Rs. ordered to be paid into Court as afore- 
said, as follows 

(а) — The costs of the plaintiff to Mr. , his attorney [or pleader], and 

the costs of the defendant to Mr. , his attorney [or pleader]. 

(б) — And {if any debts are due) with the residue of the said sum of Rs. 

after payment of the plaintiff’s and defendant’s costs as aforesaid, let the sums 
found to be owing to the several creditors mentioned in the schedule to the 

Registrar’^ certificate, together with subsequent interest on such of the debts as bear 
interest, be paid ; and after making such payments, let the amount coming to the 
several legatees mentioned in the schedule, together with subsequent interest 
(to be verified as aforesaid), be paid to them. 

3. And if there should be any residue, let the same be paid to the residuary 
legatee. 
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Decree m aui Admxuisteation-suit bt a Legatee, weeee an Executor is heui3^ 

BBRSONALLT LIABLE FOR THE PAYMENT OE LEGACIES. 

Section 213 of tlie Code of Civil Procedure. 

1 . Declare that the defendant is personally liable to pay the legacy of Rs* 

, bequeathed to the plaintijf ; 

2. And it is ordered that an account be taken of what is due for principal and 
interest on the said legacy ; 

3. And it is also ordered, that the defendant do within weeks after the 

date of the Registrar's certificate, pay to the plaintiff the amount of what the Regis- 
trar shall certify to be due for principal and interest ; 

4. And it is ordered, that the defendant do pay the plaintiff* his costs of suit, 
the same to be taxed in case the parties differ. 


Pinal Decree in an Administration-suit byINext-op-kin. 

Section 213 of the Code of Civil Procedure. 

1. Let the Registrar of the said Court tax the costs of the plaintiff and defend- 

ant in this suit, and let the amount of the said plaintiff’s costs, when so taxed, he 
paid by the defendant to the plaintiff out of the sum of Rs. , the balance 

by the said certificate found to be due from the said defendant on account of the 
personal estate of E. F.^ the intestate, within one week after the taxation of the 
said costs by the said Registiar, and let the defendant retain for her own use out 
of such sum her costs, when taxed. 

2. And it is ordered that the residue of the said sum of Rs. , after pay- 

ment of the plaintiff’s and defendant’s costs as aforesaid, be paid and applied by 
defendant as follows : — 

(а) — Let the defendant, within one week after the taxation of the said costs 

by the Registrar as aforesaid, pay one-third share of the said residue 
to the plaintiffs, A> and C., his wife, in her right, as the sister and 
one of the next-of-kin of the said E. E., the intestate. 

(б) — Let the defendant retain for her own use one other third share of the said 

residue, as the mother, and one other of the next-of-kin of the said 
E. the intestate. 

(c)— And let the defendant, within one week after the taxation of the said costs 
by the Registrar as aforesaid, pay the remaining one third share of the 
said residue to G, as the brother and the other next-of-kin of the 
said E* F., the intestate. 


No. 132. 

Order— Dissolution op Partnership. 

Section 215 of the Code of Civil Procedure. 

{Title.) 

It is declared that the partnership in the plaint mentioned between the plaintiff 
and defendant ought to stand dissolved as from the day of , and it 

is ordered that the dissolution thereof as from that day be advertised in the 
Gazette d’c. 

And it is ordered that ^ be the Receiver of the partnership-estate and 
effects in this suit, and do get in all the outstanding book-debts and claims of the 
partnership. 

And it is ordered that the following accounts be taken 

1. An account of the credits, property, and effects now belonging to the said 
partnership ; 

2. An account of the debts and liabilities of the said partnership ; 

3. An account of all dealings and transactions between the plaintiff and defend- 
ant, from the foot of the settled account exhibited in this suit and xnai'ked (A), and 
not disturbing any subsequent settled accounts. 
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And it is ordered that the good-will of the busineas heretofore earned on by 
the plaintiff and defendant as in the plaint mentioned, and pie stock-in-trade, be 
6(jld on the premises, and that the Registrar may, on the application of any of the 
parties, fix a resei'ved bidding for all or any of the lots at such sale, and that either 
of the parties is to be at liberty to bid at the sale. 

And it is ordered that the above accounts be taken and all the other acts re- 
quired to be done be completed before the day of * , and that the Registrar 

do certify the result of the accounts, and that all other acts are completed, and have 
his certificate in that behalf ready for the inspection of the parties on the day 
of 

And, lastly, it is ordered that this suit stand adjourned for making a final decree 
to the day of 


No, 133. 

Partnership — Final Decree. 

Section 215 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. 

A. of 
against 
a D., of 

It is ordered that the fund now in Court, amounting to the sum of Rs. , 

be applied as follows : — 

1. In payment of the debts due by the partnership set forth in the Registrar’s 
certificate, amounting in the whole to Rs. 

2. In payment of the costs of all parties in this suit, amounting to Rs. 

[These costs must he ascertained before the decree is drawn up.'] 

3. In payment of the sum of Rs. to the plaintiff as his share of the partner- 
ship-assets, of the sum of Rs. , being the residue of the said sum of Rs. 

now in Court, to the defendant as his share of the partnership-assets. 

[Or, And that the remainder of the said sum of Rs. be paid to the said 
plaintiff [or defendant] in part-payment of the sura of Rs. certified to be due 
to him in respect of the partnership-accounts ] 

And that the defendant [or plaintiff] do, on or before the day of , 

pay to the plaintiff [or defendant] the sum of Rs. being the balance of the said 
sum of Rs. due to him, which will then remain due. 


No. 134. 

Certificate of Non-satisfaction of Decree. 

Section 224 of the Code of Civil Procedure. 

In the Court op at , 

Civil Suit, No. of 18 . 

A. B., of 
against 
a D., of 

Certified that no [or partial, as the case may he, and if partial, state to what 
extent] satisfaction of the decree of this Court, in Civil Suit No. of 18 , a 

copy of which is hereunto attached, has been obtained by execution within the 
Jurisdiction of this Court. 

Given under my hand and the seal of the Court, this day of 

[L. S.] 

Judge. 


18 . 
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No. 135, 

Notice to show Cause why Execution should not issue. 

Section 248 of the Code of Civil Procedure. 

In the Court op at ^ 

Civil Suit, No. of 18 . 

Hiscellaneous, No. of 18 , 
ul. , of 
against 
a JD., of 

To 

Whereas has made application to this Court for execution of 

decree in Civil Suit No. 18 , this is to give you notice that you are to 

appear before this Court on the day of . > either in person, or by 

a pleader of this Court, or agent duly authorized and instructed, to show cause, if 
any, why execution should not be granted. 

Given under my hand and the seal of the Court, this day of 18 , 

[L. S.] 

Judge* 


No. 136. 


Warrant op Attachment op Moveable Property in Dependant’s 
Possession in Execution op a Decree por Money. 

Section 254 of the Code of Civil Procedure. 

{Title*) 

To the Bailiff op the Court. 


of 


Whereas 

18 


was ordered by decree of this Court, passed on the day 
, in Suit No. of 18 , to pay -to the plaintiff the snm of 

Rs. as noted in the margin ; and 
whereas the said sum of Rs. has 
not been paid. 

These are to command you to at- 
tach the moveable property of the said 
as set forth in the list here- 
unto annexed, or which shall be pointed 
out to you by the said , and 

unless the said shall pay to 

you the said sum of Rs. , together 
with Rs. , the costs of this attach 
ment, to hold the same until further 
orders from this Court, 

You are further commanded to 
return this warrant on or before the 
day of 18 , with an endorse- 

exeouted, or why it has 


\ 

Decree. ' 




Principal 

Interest ..... 

Costs ...... 

Costs of decr€|0 . . . 
Interest thereon . . . 

Total of attachment , 

Total . 











ment certifying the date and manner in which it has been 
not been executed. 

Given under my hand and the seal of the Court, this 

Soh&dwU* 


day of 


18 


[L. S.] 

Judge^ 
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Ho. 137. 

Waerai^t to the Bailiff to Givt; Possession of Land, &c. 

Bection 263 of the Code of Civil Procedure. 

( Title.) 

To tnE Bailiff of the Court. 

Wheruas , in the occupancy of , has been decreed to 

the plaintiff in this suit : you are hereby directed to put the said in possession 
of the same, and you are hereby authoiized to lemove any person who may refuse 
to vacate the same. 

Given under my hand and the seal of the Court, this day of 18 « 

[L. S.] 

Judge, 


No. 138. 

Attachment in Execution. 

Prohibitory Order, where the Property to be attached consists of Moveable 
Property, to which the Defendant is eniitled subject to a Lien or Right 

OF SOME OTHER PERSON TO THE IMMEDIATE PoSSES&ION THEREOF. 

Section 268 of the Code of Civil Procedure. 

{Title.) 

To 

Whereas has failed to satisfy a decree passed aj^’ainst on the day 
of 18 , in favour of for Rs : it is ordered that the defendant 

be, and is hereby, piohibited and restrained, until the fuither order of this Court, 
from receiving from the follovNing property in the possession of the said 

, that is to say, to which the defcndcint is entitled, subject to any 

claim of the said , and the said is hereby prohibited and restrained, 

until the further order of this Court, from delivering the said property to any 
person or persons whomsoever. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

J udge. 


No. 139. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of Debts not secured BY 
Negotiable Instruments. 

Section 268 of the Code of Civil Procedure. 

{Title.) 

To 


Whereas ^ has failed to satisfy a decree passed against on the day 
uf^ 18 , in Civil Suit, No. of 18 , in favour of for Rs. \ 

it is ordered that the defendant be, and hereby, prohibited and restrained, 

until the further oider of this Court, from receiving from you a certain debt alleged 
now to be due from you to the said defendant, namely, and that you, the said 
be, and you are hereby, prohibited and restrained, until the further oider 
of this Court, from making payment of the said debt, or any pait thereof, to any 
person whomsoever. 

Given under my hand and the seal of the Court, this day of 18 » 

[L. S.] 

Judge. 
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No. 140. 

Attachment in Execution. 

PbOHIBITORY ObBER, WHIRB THE PeOPERTY CONSISTS OP SHARES IN A PUBHC 

Company, &o. 

Section 268 of the Code of Civil Procedure. 

(Title.) 

To 

Defendant, and to , Manager of 

Company. 

■WHUntAS has failed to satisfy a decree passed against on the 

day of 18 , in Civil Suit, No. of 18 , in favour of for Rs. ; 

it is ordert rl that you, the defendant, be, and you are hei eby, prohibited and re- 
strained, un^il the further order of this Court, from making any transfer of 
shares in tiie aforesaid Company, namely, , or from receiving payment of 

any dividends thereof; and you , the Manager of the said Company, aie 

hereby prohibited and restrained from permitting any such transfer or making any 
such payment. 

Given under my hand and the seal of the Court, this day of 18 , 

[L. S.] 

Judge, 


No. 141. 

Attachment in Execution. 

Prohibitory Order, where the Property consists op 
Immoveable Property. 

Section 274 of the Code of Civil Procedure. 

(Title.) 

To Defendant. 

Whereas you have failed to satisfy a decree passed against you on the day 
of 18 , in Civil Suit, No. of 18 , in favour of for Ks. t 

it is ordered that you, the said be, and yon are hereby, prohibited and re- 
strained, until the further order of this Couit, from alienating the property specified 
in the schedule hereunto annexed, by sale, gift, or otherwise, and that all persons 
be, and that they are hereby, prohibited from receiving the same by purchase, gift, 
or otherwise. 

Given under my hand and the seal of the Court, this day of 18 » 

Schedule. 

[L. S.] 

Judge. 


No. 142. 

Attachment. 

Prohibitory Order, where the Property consists of Money ob 
OP any Security in the Hands op a Court op Justice 
OR Opficbe op Government. 

Sections 272 and 486 of the Code of Civil Procedure. 

In the Court of at ♦ 

Civil Suit, No. of 18 . 

A . B.y of 
against 
€. D., of 
To 
Sir, 

Tub plainti:® having applied, under section of the Code of Civil Pro- 

tedtre, for an attachment of certain money now in your hands (here state how the 
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momy is supposed to le in the hands of the person addressed^ on what account, Sc,}^ 
I request that you will hold the said money subject to the further order of this Courts 

I have the honour to be. 

Sir, 

Your most obedient servant, 


Dated the day of 18 


[L. S.] 


Judge. 


No. 143. 

Order for Payment to the Plaintiff, <&c., of Money, &o., 

IN THE Hands of a Third Party. 

Section 277 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 . 

A. B., of 
against 

a D., of 

To THE Bailiff of the Court and to 

Whereas the following pioperty has been attached in execution of a 

decree in Civil Suit, No. of 18 , passed on the day of 18 , in favour 
of for Rs. : it is ordered that the propeity so attached, consisting of 

Rs. in money, and Rs. in curreiiey-notes, or a sufficient part theieof 

to satisfy the said decree, shall bo paid over b}^ you the said , to , 

and that the said propeity, so far as may be necessaiy for the satisfaction of the 
said decree, shall be sold by jou, the baiiiif of the Couit, by public auction, in the 
manner proscribed for sale in execution of decrees, and that the money which may 
be realized by such sale, or a sufiScient part theicof, to satisfy, the said decree, shall 
be paid over to the said , and the remainder, if any, shall be paid to you, 

the said 

Given under my hand and the seal of the Court, this day of 18 • 

[L. S.] 

Judge* 


No. U4. 

NoricE to Attaching Creditor. 

Section 278 of the Code of Civil Procedure. 

In the Court of at „ 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 . 

A. B,, of 
against 

a D., of 

To 

Whereas has made application to this Court for the removal of attach- 
ment on , placed at jmiir instance in execution of the decree in Civil Suit 

No. of 18 , this is to give you notice to appear before this Court on ’ 

the day of » person or by a pleader of the Court duly 

instructed, to support your claim as attaching creditor. 

Given under my hand and the seal of the Court, this day of 18 

[L. S,] 

Judge. 
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No. 145. 

Warrant of Sale of Property in Execution of a Decree for Money, 
Seotioa 287 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 . 

A, B., of 
against 
a D., of 

To THE Bailiff of the Court. 

These are to command you to sell by auction, after giving days’ previous 
notice, by aiSsing the same in this Court-house, and after making due proclamation,^^ 
the property attached under a warrant from this Court, dated the day of 

18 5 in execution of a decree in favour of , in Suit No. of 

18 , or so much of the said pioperty as shall realize the sum of Rs. , being the 

of the said decree and costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the 
day of » IS , with an endorsement certif^ung the manner in which it has 

been executed, or tbe reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 18 . 

CL. S.] 

Judge, 


No. 146. 

Notice to Person in Possession of Moveable Property sold in Execution. 
Section 300 of the Code of Civil Procedure. 


In the Court of at 

Civil Suit, No. of 18 . 

A, B., of 
against 

a D., of 

To 

Whereas has been the purchaser at a sale by auction in execution of 

the decree in the above suit of , now in your possession, you are liereby pro- 
hibited from delivering possession, of the said to any person except the 

said 

Given under my hand and the seal of the Court, this day of 18 » 




No. 147. 

Prohibitory Order aqainst Payment op Debts sold in Execution to any 
other than the Purohasbr. 

Section 301 of the Code of Civil Procedure. 

In the Court of 

Civil Suit, No. 


and to 


AT 

of 18 . 
A, B.f of 
against 
c:D.,ot 


To 

Whereas has become the purchaser at a public sale in execution of th© 

decree in tbe above suit of certain debt due from you, 

* This proclamation shall specify the time, the place of sale, the property to be sold, the 
revenue assessed, should the property consist of land paying revenue to Q-overnment, and the 
amount for the recovery of which the sale is ordered, and as fairly and aceuratelv as possible 
^ gl^tarticulars re(iuired by section 287 to be specified. 
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to you , that is to say , it is ordered that you ^ be, and you 

are hereby, prohibited from receiving, and you^ from making payment of, 

the debt to any person or persons except the said 

Given under my hand and the seal of the Court, this day o£ 18 . 

[L. S.] 

Judge, 


No. 148. 

Peohibitory Order against the Transfer of Shares sold in Execution. 

Section 301 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B., of 
against 
a D., of 

To 

and , Manager of Company. 

Whereas has become the purchaser, at a public sale in execution of 

the decree, in the above suit of certain shares in the above Company, that is to say, 
of , standing in the name of you , it is ordered that you 

be, and you are horei3y, prohibited from making any transfer of the said shares to 
any person except the said , the purchaser aforesaid, or from receiving any 

dividends thereon ; and you , Manager of the said Company, from permit- 

ting any such transfer or making any such payment to any person except the said 
, the purchaser aforesaid, 

Given under my hand and the seal of the Court, this day of 18 ^ 

[L. S.] 

Judge, 


No 149. 

Order confirming Sale of Land, &g. 

Section 312 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B,, of 
agamst 
C. D., of 

Whereas the following land [o?* immoveable property] was, on the 

day of ^ 18 , sold by the bailiff of this Court in execution of the decree in 

this suit ; and whereas days have elapsed, and no application has been made [or 
objection allowed] to the said sale, it is ordered that the said sale be, and the said 
sale is hereby, confirmed. 

Given under my hand and the seal of the Court, this day of 18 . 

Schedule, 

[L. S.] 

Judge, 
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No. 150. 

Certificate of Sale of Land. 

Section 316 of the Code of Civil Piocedure. 

In the Court of at ; 

Civil Suit, No. of 18 . 

A. S., of 
against 

a z>., of 

This is to certify that has been declared the purchaser at a sale hv 

public auction, on the day of 18 of in 

in this suit, and that the said sale has been duly confirmed by the Gour^.^ ^ scie© 

Givbn under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge. 

No. 161. 

Obdbb fob Deliveey to Cebtiiied Pubchaseb of Land at a Sale in Exeodtion. 
Section 318 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B., of 
against 
C. D., of 

To THE Bailiff of the Court. 

««!”“ Ihe , ,**/. » 

posnesMon of i J’oo Aie hereby ordered to put the ^ ^the ^certified 

purohaser, as aforesaid, into possession of the said and if upS ® ^ 

move any person who may refuse to vacate the same. ’ ’ 


Given under my hand and the seal of the Court, this day of 


[L. S.] 
Judge, 


No. 162. 

Adthoeitt to the Collectoe to stay Pctblio Sale of land. 

Section 326 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 

A. B,, of 
against 

^0 a D., of 

Siu, OolUctor of 

wi.8 to to obi«.»toto, I to"^irtaoto 
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tliat you are autlionzed to make provision for the satisfaction of the said decree in 
the manner recommended by you instead of proceeding to a public sale of • 

I have the honour to be, 

Sir, 

Your obedient servant, 

[L. S.] 

Judge, 


No. 153. 

Order foe Committal for resistino, &c , Execution of Decree for Land. 

Section 329 of the Code of Civil Procedure. 

(Title.) 

To 

Whereas it appears to the Court that has, without just cause, resisted 

& ')r obstructedj the execution of the decree of the Court, passed against on 

10 day of 18 , in Civil Suit, No. of 18 , whereby certain laud or 

immoveable property was adjudged to , it is oi’dered that the said be 

committed to custody for a period of days. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 


No. 154. 

Warrant of Arrest in Execution. 

Section 337 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No, of 18 . 

Miscellaneous, No. of 18 . 
w4. JB., of 
against 

a D., of 

To THE Bailiff of the Court. 

Whereas was adjudged by a decree of the Court, in No. of 18 , 
dated 18 , to pay to the plaintiff the sum 

of Rs. as noted in the margin, and whereas the 
said sum of Rs, has not been paid to the said 
plaintiff in satisfaction of the said decree, these aie 
to command you to arrest the said defendant, and, 
unless the said defendant shall pay to you the said 
sum of Rs. , together with Rs. for the costs 
of executing this process, to bring the said defend- 
ant before the Couit with all convenient speed. 

You are further commanded to return this war- 
rant on or before the day of 18 , with 

an endorsement certifying the day and manner in 
which it has been executed, or the reason why it 
has not been executed. 

Given under my hand and the seal of the Court, this day of 

[L. S.] 

Judge, 





i 

Principal . , . 

Interest . . . 
Costs . . , 

Execution , . . 




Total . . 



Li 


18 
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No. 155. 

Notice of Payment into Court. 

Section 377 of iho Code of Civil Procedure. 

In the Court of 18 . 

B.No. 

A. B. V. a 

Take notice that the defendant has paid into Court Ps. , and says that that 
sum is enough to satisfy the plaintiffs claim [or the plaintifE’s claim for, <^c,]. 

To Mr. X X., 

the Plaintiff’s Pleader 

z., 

Defendant’s Pleader. 


No. 156. 

Commission to examine Absent Witnesses. 

Section 386 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 , 

A. B,, of 
against 
a D., of 
To 

Whereas the evidence of is required by the ^ ^ in the above suit 5 

and whereas , you are requested to take the examination on interrogatories 

[or visd voce] of such witnesses , and yon are hereby appointed a Commis- 

fiionor for that purpose, and you are further requested to make return of such exami- 
nation so soon as it may be t|.ken [process to require the attendance of the witness 
•will be issued by this Court on your application].* 

Given under my hand and the seal of the Court, this day of 18 * 

[ L. S. ] 

Judge, 


No. 157. 

Commission for a Local Investigation, or to examine Accounts. 

Sections 392 and 394 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A, B,, of 
against 
a D., of 

To 

Whereas it is deemed requisite, for the purposes of this suit, that a caramfssimi 
for should bo issued ; you are hereby appointed Commissioner for the pur- 
pose of [process to compel the attendance before you of any witnesses, or 

for the production of any documents which you may desire to examine or inspecty 
will bo issued by this Court on your application].^ 

A sum of Es. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 18 ^ 

E L. a ] 

^ Judge, 

I ^ 


Not necessary wh^re oonamission goes to another Court. 
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No. 158. 

Warrant of Arrest before Judgment. 

Section 478 of the Code of Civil Procedure, 

In the Court of at 

Civil Suit, No. of 18 , 

B,^ of 
against 
a D., of 

To THE Bailiff op the Court. 

Whereas , the plaintiff in the above suit, has proved, to the satisfac- 

tion of the Court, that there is probable cause for believing that the defendant 
is about to , these are to command you to take the said 

into custody, and to biing before the Court, in order that he may show cause 

why he should not furnish security to the amount of rupees for personal 

appearance before the Court, until such time as the said suit shall be fully and finally 
disposed of, and until execution or satisfaction of any decree that may be passed 
against in the suit. 

OlVBN under my hand and the seal of the Court, this day of 18 , 

[L. S.] 

Judge. 


No. 159. 

Order for Committal. 

Section 481 of the Code of Civil Procedure. 

In tee Court of at 

Civil Suit, No, of 18 . 

A. of 
against 

a D., of 
To 

Whereas , plaintiff in lids suit, has made application to the Court that 

security be taken for the appearance of the defendant to answer any 

judgment that may be passed against in the suit ; and whereas the Court 

has called upon the defendant to furnish such seciiritj^ or to offer a suffi- 

oient deposit in lieu of secuiity, which has failed to do ; it is ordered that 

the said defendant be committed to custody until the decision of the suit, 

or, if judgment be given against , until th^ execution of the decree. 

Given under my hand and the seal of the Court, this day of 18 , 

[L. S.] 

Judge. 

No. 160. 

Attachment before Judgment with Order to call for Security for 
Fulfilment of Decree. 

Section 484 of the Code of Civil Procedure, 

In the Court of at 

Civil Suit, No. of 18 . 

A. B., of 
against 
a D., of 

To THE Bailiff of the Court, 

Whereas ^ has proved, to the satisfaction of the Court, that the defendant 
in the above suit , these are to command you to call upon the said defend- 

9a 
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ant , on or before the day of ^ , either to furnish security for the 

sum of rupees to pioduce and place at the disposal of this Couit, when required 
, or the value theieof, or such portion of the value as may be sufficient to 
fulfil any deciee that may be passed against , or to appear and show cause 

why should not furnish security ; and you are further ordered to attach the 

said , and keep the same under safe and secure custody until the further 

order of the Court, and in what manner you shall have executed this warrant make 
appear to the Court immediately after the execution hereof, and have you here then 
this warrant. 

Given under my hand and the seal of the Court, this day of 18 , 

[L. S.] 

Judges 


No, 161. 

Attachment before Judgment on Proof of Failure to furnish Security. 

Section 485 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

A. J5,, of 
against 
a D,ot 

To the Bailiff of the Court. 

Whereas , the plaintiff in this suit, has applied to the Court to call 

upon , the defendant, to furnish secuiity to fulfil any decree that may be 

passed against in the suit, and whereas the Court has called upon the said 

to furnish such security, which has failed to do ; these 

are to command you to attach , the property of the said , and keep 

the same under safe and secure custody until the further order of the Court, and in 
what manner you shall have executed this warrant make appear to this Court imme- 
diately after the execution hereof, and have you here then this warrant. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 


No. 162. 

Attachment before J udgment. 

Prohibitory Order, where the Property to be attached consists of 
Moveable Property, to which the Defendant is entitled, subject 
TO A Lien or Right of some other Persons to the immediate 
Possession thereof. 

Section 486 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 , 

A, of 
against 

a B., of 
To 

Defendant. 

It is ordered that you, the said * ^ be, and you are hereby, prohibited 

and restrained, until the further order of this Court, from receiving from 
the following property in the possession of the said , that is to say, 
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to which the defendant is entitled, subject to any claim of the said , and 

the said , is hereby prohibited and restrained, until the further order of this 

Court, from delivering the said property to any persons whomsoever. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 


No. 163. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Immoveable Pro- 
perty. 

Section 486 of the Code of Civil Procedure. 

In the Couet op at 

Civil Suit, No. of 18 . 

A. B., of 
against 

a D., of 
To 

Befenrlant. 

It is ordered that you, the said , be, and you are hereby, prohibited 

and restrained, until the further order of this Court, from alienating the property 
specified in the schedule hereunto annexed, by sale, gift, or otherwise, and that all 
persons be, and that they arc hereby, prohibited from receiving the same by 
purchase, gift, or otherwise. 

Given under my hand and the seal of the Court, this day of 18 . 

Schedule, 

[L.S] 

J udge. 


No. 164. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Money 
IN the Hands of other Persons, or of Debts not being 
Negotiable Instruments. 

Section 486 of the Code of Civil Proceduie. 

In the Court at 

Civil Suit, No. of 18 . 

A, P., of 
against 

a D., of 

To 

Jt is ordered that the defendant be, and he is hereby, prohibited and re- 
strained, until the further order of this Court, from receiving from the 

[money now in hands belonging to the said defendant, or debts as the case 

way he, descrihinq them'], and that the said be, and , hereby prohi- 

bit^ pd restrained, until the further order of this Coiiit, from making payment of 
the said [money, &c.], or any part thereof, to any person whomsoever. 

Given nnder my hand and the seal of the Court, this day of 

[L. S.] 


18 . 
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No. 165. 

Attachment befoeb Judgment. 

Peohibitory Order, where the Property consists op Shares in a Public 

OoMPANY, &a 

Section 486 of the Code of Civil Procedure. 


To 


In the Court of 

Civil Suit, No. 


AT 

of 18 . 

A, B., of 
against 

a D,, of 


Defendant, and to 

Manager of Company. 

It is ordered that , the defendant, be, and , are hereby prohibited 

and restrained, until the farther order of the Court, from making any transfer of 
shares, being in the aforesaid Company, or from receiving payment 
of any dividends thereof, and you Manager of the said Company, are hereby 

prohibited and restrained from permitting any such transfer, or making any such 
payment. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 


No. 166. 

Temporary Injunctions. 

Section 492 of the Code of Civil Procedure. 

Upon motion made unto this Couit by , pleader of [or Counsel for] the 

plaintiff, A, P., and upon reading the petition of the said plaintiff in this matter, 
hied [this day] [or the plaint filed in this cause on the day of , or the 

written statement of the said plaintiff, filed on the day of ], and upon 

healing the evidence of and in support thereof \if after notice and 

defendant not appearing : add^ and also the evidence of as to service of notice 
of this motion upon the defendant, G D.] ; This Court doth order that an injunction 
be awarded to restrain the defendant, C. D., his servants, workmen, and agents, 
from pulling down, or suffering^ to be pulled down, the house in the plaint in the 
said suit of the plaintiff mentioned [or in the written statement, or petition, of the 
plaintiff and evidence at the hearing of this motion mentioned], being No 9, Oil- 
rnnngers’ Street, Hindupur, in the taluq of , and from selling the materials 

whereof the said house is composed, until the hearing of this cause, or until the 
further order of this Court. 

Dated this day of 18 . 

Ciril Judge. 

[Where tfie injunction is sougM to restrain the negotiation of a note or the or^ 
dering part of the order may run thus : — ] to restrain the defendants 

and ^ parting with out of the custody of them or any of them, or en- 

dorsing, assigning, or negotiating the promissory note [or bill of exchange] in 
question, dated on or about Ibe , &c., mentioned in the plaintiff’s plaint 

[or portion] and the evidence heard at this motion, until the hearing of this cause, 
or UR* the further order of this Court. 

[in Chpyright ^ ^ to restrain the defendant, C. D., his servants 

agents, or workmen, from printing, publishing, or vending a book, called 
or any part thereof, until the, c§c. 

[Where part only of a hooh is to he o^estrained'} to restrain the defendant, 
Of D., his servants, agents, or workmen from printing, publishing, selling, or other- 
Wtae dispwng of such parts of the book in the plaint [or petition and evidence, SeJJ 
mentioned to have been published by the defendant as hereinafter specified, namely 
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that part of the said book which is entitled ^ that part 

which is entitled [or which is contained in page to page both 

inclusive], until the , &c. 

{^In Patent caaes] to restrain the defendant, (7. D., his agents, servants, 
and workmen, from making or vending any perforated bricks [or ors the case may^ he] 
upon the principle of the inventions in the plaintitF’s plaint [or petition, &c., or written 
statement, Sc. ,2 mentioned, belonging to the pUintifEs, or either of them, during the 
remainder of the respective terms of the patents’in the plaintiff’s plaint [or as the case 
may he] mentioned, and^from counterfeiting, imitating, or resembling the same inven- 
tions, or either of them, or making any addition thereto, or substraction therefrom, 
until the hearing, Sc, 

\^ln cases of trade-marhs] to restrain the defendant, C. Z)., his servants, 
agents, or workmen, from selling, or exposing for sale, or procuring to be sold, any 
composition or blacking [or as the case may he] described as or purporting to be 
blacking manufactured by the plaintiff, A, B., in bottles having affixed thereto such 
labels as in the plaintiff’s plaint [or petition, Sc.f] mentioned, or any other labels so 
contrived or expressed as, by colourable imitation or otlierwise, to represent the com- 
position or blacking sold by the defendant to be the same as the composition or black- 
ing manufactured and sold by the plaintiff, A, B , and from using trade-cards so con- 
trived or expressed as to represent that any composition or blacking sold or proposed 
to be sold by the defendant is the sinie as the composition or blacking manufactured 
or sold by the plaintiff, A. B., until the, Sc, 

\_To restrain a Partner from ^ in any way., interfering in the business] to 

restrain the defendant, C, 1)., his agents and servants, from entering into any con- 
tract, and from accepting, drawing, endorsing, or negotiating any bill of exchange, 
note, or written security, in the name of the partnership-finn of B. S i>., and 
from contracting any debt, buying and selling any goods, and from making or entering 
into any verbal or written promise, agreement, or undertaking, and from doing, or 
causing to be done, any act, in the name or on the credit of the said partnership-firm 
of B. & Z)., or whereby the said partnership-firm can or may in any manner become 
or be made liable to or for the payment of any sum of money, or for the performauoe 
of any contract, or promise, or undertaking, until the, Sc, 


Eo. 167. 

Notice of Application for Injunction. 

Section 494 of the Code of Civil Procedure. 

In the Court of at 

A, Z., of 
agamst 
C. Z)., of 

Take notice that I, ..4. B., intend to apply, at the sitting of the Court at 

aforesaid, on the day of , for an injunction to restrain C, B. from 

further prosecuting a suit which he has commenced against me in , to reco- 
ver damages for the breach of the contract for the specific performance of which 
this suit was commenced [or to restrain him from receiving and giving discharges 
for any of the debts due to the partnership in the matter of the partnership be- 
tween us for the winding-up of which the suit was commenced, or from digging 
the turf from the land which was agreed to be sold by him to me by the agreement, 
the specific performance of which this suit is commenced to enforce, or as the case 
may he], 

Dated this day of 18 . 

To a Z). A, B, 

[AT. B, — Where thQ injunction is tele applied for against a party who<ie name, and address do 
mi appear upon any proceeding already Hied in the suit^ such name and address must he stated in full 
to emhk the proper officer to serve the notice,] 
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No. 168. 

Appointment op a Receiver. 

Section 503 of the Code of Civil Procedure, 

In the Court op at 

Civil Suit, No. of 18 . 

A. B., of 
against 
C, D., of 

To 

Whereas has been attached in execution of a decree passed in the above 

suit on the day of 18 , in favour of : you are hereby [subject 

to your giving security to the satisfaction of the Registrar'] appointed Receiver of 
the said pioperty under section 503 of the Code of Civil Procedure, with full powers 
under the provisions of that section. 

You are required to render a due and proper account of your receipts and dis- 
bursements Jn respect of the said property on . You will be entitled to remunera- 
tion at the rate of per cent, upon your receipts under the authority of this ap- 
pointment. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 


No. 169. 

Bond to be given bt Receiver. 

Section 503 of the Code of Civil Procedure. 

In the Court op at I 

Civil Suit No, of 18 , 

B., of 
against 
a z)., of 

Kno'W all men by these presents, that we, 7. J,, of, &c., and K. X., of, &c., and 
Jf. N. of &c, are jointly and seveially bound to G. Registrar of the Court of 
, in Rs. , to be paid to the said G. or his attorney, executors, 

administrators, or assigns. For which payment to be made we bind ourselves, and 
each of us, in the whole, our and each of our heirs, executors, and administrators 
jointly and severally by these present. 

Bated this day of 18 . 

And whereas a plaint has been filed in this Court hj A, B, against C, D, for the 
purpose of \here insert ohgect of suit] ; 

And whereas the said L J, has been appointed by order of the above-mentioned 
Court, to receive the rents and profits of the immoveable pioperty, and to get in the 
outstanding moveable pioperty of O. P., the testator in the said plaint named. 

Now the condition of this obligation is such, that if the above-bounden 7. J, 
shall duly account for all and every the sum and sums of money which he shall so 
receive on account of the rents and profits of the immoveable property, and in 
respect of the moveable pioperty of the said O. P. [or as may he] at such 
periods as the said Court shall appoint, and shall duly pay the balances wbich shall 
from time to time be certified to be due fiom him as the said Court hath directed or 
shall hereafter diiect, then this obligation shall be void, otherwise it shall remain in 
full force. 

J, J, 

K, L, 

M,N, 

Signed and delivered by the above-bounden in the presence of 

Note.— 4/ ofm'ney H mc^e^ the unmormdum thereof sTwvM follow the terms qf the cor>' 

qfthe lond. 



TWM wwmn SeHBDULB, 


Ixxi 


Ho, 170. 

Orper of Reference to Arbitration under Aoreement of Parties. 
Section 508 of the Code of Civil Procedure. 


To 


{Title.) 


Whereas the above-mentioned plaintiff and defendant have aj9;reed to refer the 
matters in difference between them in the above sait to your arbitiation and award, 
you are hereby appointed accordinajly to deteimine all the said matters in 

difference between the parties, and with power, by consent of the parties to deter- 
mine which party shall pay the costs of this reference. 

You are required to deliver your award in writing to this Court on or before 
the day of 18 , or such other day as this Court may farther fix. 

Process to compel the attendance before you of any witnesses, or for the pro- 
duction of any documents which you may desire to examine or inspect, will be 
issued by this Couit on your application, and you are empowered to administer to 
such witnesses oath or affirmation. 

A sum of Rs. , being your fee in the'above suit, is herewith forwarded. 


Given under my hand and the seal of the Couit, this day of 18 . 


[L. S.3 
Judge, 


Ho. 171. 

Order of Reference to Arbitration by Court, with Consent. 

Section 508 of the Code of Civil Procedure. 

{Title.) 

Upon reading a petition of the plaintiff, filed this day, and on the consent of 
for the defendant, and upon hearing for the plaintiff, and 

for the defendant, it is ordered, by and with the consent of all the parties, that all 
matters in difference in this suit, including all dealings and transactions between all 
parties, be leferred to the final determination of , who is to make his award in 

writing, and submit the same to this Court, together with all proceedings, depositions, 
and exhibits in this suit, within one month from the date hereof. And it is ordered 
further, by and with the like consent, that the said arbitrator is to be at liberty to 
examine the parties and their witnesses upon oath or affirmation, which he is em- 
powered to administer, and that the said arbitrators shall have all such powers or 
authorities as are vested in arbitrators under the Code of Civil Procedure, including 
therein power to call for all books of accounts that he may consider necessary. And 
it is further ordered, by and with the like consent, that the costs of this suit, together 
with the costs of reference to arbitration, up to and including the award of the said 
arbitrator, and the enforcement thereof, do abide the result of the finding of the said 
arbitrator. And it is further oidered, by and with the like consent, that the said 
arbitrator be at liberty to appoint a competent accountant to assist him in the in- 
vestigation of the several matters referred to him as aforesaid, and that the remu- 
neration of such accountant and other charges attending thereto be in the discretion 
of the said arbitrator. 

Given under my hand and the seal of the Court, this day of 

[L. S.] 

Judge. 


18 
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No. 172. 

Summons in Sdmmaey Suit on Negotiable Instrument* 
Section 632 of the Code of Civil procedure. 


No. OE Suit. 


In the Court oe 


AT 


Plaintiff* 

Defendant 

To [Here enter the defendant^ namey description^ and address.*\ 

Whereas [here enter the plaintiff's namCy description^ and address'] has instituted 
a suit in this Court against you under Chapter XXXIX. of the Code of Civil Proce- 
diue for Rs. piincipal and inteiest [or Rs. balance of piincipal and interest], 
due to him as the payee [or incloisee] of a bill of exchange ]or hundi, or promis- 
soi’y note], of which a copy is heieto annexed, you aie hereby summoned to obtain 
leave from the Couit within ten days from the service hereof, inclusive of the day 
of such seivice, to appear and defend the suit, and within such time to cause as 
appearance to be entered for you. In default whereof the plaintiff will be entitled 
at any time after the expiration of such ten days to obtain a decree for any sum 
not exceeding the sum of Rs. [here state the sum claimed] and the sum of 

Rs. for costs. 


Leave to appear may be obtained on an application to the Court, supported by 
affidavit or declaration showing that there is a defence to the suit on the meiits, or 
that it is reasonable that you should be allowed to appear in the suit. 

[Mere copy the hill of exchange^ hundiy or promissory notOy and all endorsements 

upon it.] 


No. 173. 

Memorandum of Appeal. 

Section 541 of the Code of Civil Procedure* 


Memorandum of Appeal. 

{Harney dc.y as in Megisier.) Plaintiff — Appellant. 

{Name, do , as in B.egister,') Defendant — Respondent. 

[Name of Appellant] plaintiff or defendant] above-named appeals to the High 
Court at [or Distiict Court at , as the case may he] against the decree of 

in the above suit, dated the day of , for the following reasons, 

namely [here state the grounds of objection]. 
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TUB fourth SCHEBUL®, 


No, 175. 

Notice to Eespondent of the day fixed for the Hearing of the Appeal. 
Section 553 of the Code of Civil Procedure. 

In the Court of at 

, Appellant^ y, , Respondent, 

Appeal from the of the Court of , dated the day of 

18 . 

To Respondent. 

Take notice that an appeal from the decree of in this case has been 

presented by and legistered in Ibis Court, and that the day of 

18 , has been fixed by this Couit for the hearing of this appeal. 

If no appearance is made on your behalf by yourself, your pleader, or by some 
one by law authorized to act for you in this appeal, it will be heard and decided 
ex parte in your absence. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 

[Note —If a stay of execution has been ordered, intimation should he given of the fact on 
this notice.] 


No. 176. 

Decree on Appeal. 

Section 679 of the Code of Civil Procedure, 

In the Court of at 

, Appellant^ v. , Respondent 

Appeal from the of the Court of , dated the day of 


Memorandum of Appeal. 


I ^ Plaintiff [or defendant] above-named appeals to the Co 

against the decree of in the above suit, dated the day of 

for the following reasons, namely : 

[here state the reasons'] 

This appeal coming on for hearing on the day of IJ 

, in the presence of for the appellant, and of for 

it is ordered — 

[here state the relief granted] 


, Plaintiff, 

, Defendant, 
Court at 


18 , before 
for the respondent. 


The costs of this appeal, amounting to , are to be paid by 
The costs of the original suit aie to be paid by * 

Given under my hand this day of 18 , 


[L.S.J 

Juiget, 


Ko. 177. 

Eegisteb OB* Appeals from Appellate Degrees. 
Section 587 of the Code of Civil Procedure, 
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IXXTI 


THE POUBTH SCHEDULE, 


No. 178. 

Notice to show Cause why a Review should not he grantid. 

Section 626 of the Code of Civil Procednre. 

In the Court of at , 

, Plaintiffs v. , Defendant, 

To 

Take notioe that has applied to this Court for a x-eview of its Judgment 

passed on the day of 18 in the above case. The day of 

18 is fixed for you to show cause why the Court should not grant a review of its 
Judgment in this case. 

Given under my hand and the seal of the Court, this day of 18 . 

* [L, a] 

Judge, 


No. 179. 

Notice of Change of Pleader, 

In the Court of at 

A, B.S of 
against 
a D., of 

To THE ReGISTBAE OF THE OoURT. 

Take notice that T, il. B [07* C , B.], have hitherto employed as my pleader 
G , E,y of , in the above-mentioned cause, but that I have ceased to employ 

him, and that my present pleader is J, K., of 

A. B, [or a B.3 

No. 180. 

Memorandum to be placed at Foot of every Summons, Notice, Decree, or 
Order of Court, or any other Process of the Court, 

Hours of attendance at the office of the Registrar [place of office^ from tm 
till/oi^r, except on [here insert the day on which the office will he closed^ when the 
office will be closed at one. 


[ Ixxvil ] 
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INDEX TO THE CODE OF CIVIL PROCEDURE. 


Alandgwment — 

Of part of claim to bring suit within 
court^s jurisdiction, s. 43. 

Of suit by election of late minor, s. 452. 

Abate — 

Suit not to, by reason of death, mar- 
riage, or insolvency, s. 361. 

Abatement — 

No, of suit by death if cause of action 
survive, s. 361. 

No, of suit by marriage of female party, 
8. 369. 

In absence of application by represen- 
tative of sole or sole surviving plaint- 
iff, deceased, s. 365. 

Of suit, effect of, s. 371. 

Of nuisance, plaint in suit for, sch. iv., 
No. 101. 

Abscond — 

Procedure where defendant is about to, 
gg. 474--482. 

Absconding — 

Of person failing to comply with sum- 
mons, 8. 175. 

Or leaving jurisdiction to avoid or delay 
plaintiff, s. 477 (a), (5), and s. 478. 

Absconding witness — 

Attachment of property of, s. 168. 

Procedure on appearance of, after at- 
tachment, s. 169. 

Procedure if he fails to appears, s. 170. 

Absence — 

Of judge of whose decree review is ap- 
plied for, s 627. 

Absent witness — > 

Examination of, by commission, ss. 
383-393. 

When his evidence may be put in, s.390. 

Absolwte— 

When sale in execution becomes, s. 297. 

When sale of immoveable property be- 
comes, 8. 314. 

Absolute owner — 

Plaint in suit of, for possession of im- 
moveable property, sch. iv., No. 94. 
Abusive language — 

No suit to be brought by pauper for, 
s. 402. 

Acceptance— 

By plaintiff of sum deposited in court 
as satisfaction in part only, proce- 
dure^ upon, s. 379. 

By plaintiff of sum deposited as satis- 
faction in full, s, 379. 


Acceptor — 

Eorm of plaint by drawer against, sch. 
iv., No. 37. 

Eoim of plaint by payee against, sch 
iv., No. 38. 

Form of plaint by first indorsee against, 
sch. iv., No. 39. 

Form of plaint by subsequent indorsee 
against, sch. iv., No. 40. 

Form of plaint by payee against, sch. 
iv., No. 48. 

A ccomodation- hill — 

Concise statement of claim for money 
paid on, sch. iv., No. 114. 

A ccompaniment — 

Of petition for enforcement of queen’s 
order, s. 610. 

To return of summons of other court, 
form of, sch. iv., No. 121. 

Accordance with award — 

Appeal from decree not in, s. 522. 

Account — 

Of pioperty, suit for, s. 213. 

Discretion of court as to keeping of, in 
case of injunction granted, s. 493. 

Of arreais of rent, concise statement of 
claim foi, sch iv., No, 114. 

Books of, not liable to attachment, s. 
266 (d). 

Books, entries, and, to be kept by offi- 
cers, high couit’s power to make 
rules as to, s. 639. 

Balance due on mutual, open, and cur- 
rent, where there are reciprocal de- 
mands, suit for, sch iv., No. 85. 

Concise statement of claim to have part- 
nership, taken, sch. iv., No. 114. 

Accounts — 

Not settled, statement of claim in suit 
for amount to be ascertained on tak- 
ing, s. 50. 

May be taken in administration-suits, 
s. 213. 

Court may order taking of, in suits for 
dissolution, s. 215. 

Power to compel production of, by re- 
presentative, s. 234. 

Of receipts and disbursements to be 
rendered by collector to court, s. 325. 

Commission to examine, s. 394. 

Beceiver to render, s. 603. 

Excluded from record in appeal to 
queen as unnecessary, s. 602 (2).^ 
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Act — 

Title of, s. 1. 

Local extent of, s. 1. 

Commencement of, s. 1. 

Acts — 

Saving of certain, affecting Oudb, the 
Panjab, and Burma, s. 4. 

Beferences to previous, s. 4. 

Addition — 

Of plaintiff to a suit, s. 27. 

Of parties to a suit, s, 32. 

Of issues, s, 149. 

To judgment, s. 202. 

Additional evidence — 

Direction by appellate court to lower 
court to take, s. 566. 

May be taken by appellate court, s. 568. 

Additional issues — 

Court may frame, s. 149. 

Additional judges — 

Suboidination of courts of, s. 25. 

Adjournment — 

To futuie day, hearing when there is no, 
s 96 

Costs of, where summons not served in 
due time, s. 100. 

Of hearing ex parte^ s. 101. 

Of framing of issues, s. 148. 

After framing and recording issues, 
s. 155. 

Court may grant, at first hearing, s, 156. 
Costs of, s. 156. 

Procedure where parties fail to appear 
at an adjourned hearing, s. 157. 

If any party fails to appear at an ad- 
journed hearing, court may proceed 
to decide, s. 158. 

Of sale in case of attachment of at- 
tached property, s. 278. 

Of sale in execution, s. 291. 

Of sale, collectors power as to, s. 321, 

(c). 

Of hearing of application to be declared 
insolvent, s. 350. 

Of hearing appeal, ss. 555 — 557. 

Of hearing of appeal, power of court as 
to, s 559. 

A djournments — 

Provisions relating to, ss. 156 — 158. 

Adjustment — 

Of matters in dispute, statement as to, 
in application for execution, s. 235 (e). 
Of suit, 8. 375. 

Of accounts by commission, s. 394. 

Of ^accounts diiected in decree in suit 
as to land or tenure, s. 501. 

Of financial transactions between Im- 
p^ial andi Indian governments, s. 610, 


A dministration — 

Plaint of administrator to show tTiaf 
has taken out, s. 50, il. I, 

By court of property in suit, s. 213. 

Of trust for public charity by direction 
of court, 8. 539. 

By creditor, form of plaint for, sch. iv.„ 
Wo 106. 

By epeeific legatees, form of plaint for, 
sch. iv., No. 106, 

By pecuniary legatees, plaint in suit 
for, sch. iv., No. 107. 

Administration-suit — ■ 

Court may order accounts to be taken 
in, s. 213. 

Where executor personally liable for 
legacies, sch. iv., No. 131. 

By next-of-kin, final decree in, sch, iv,. 
No. 131. 

A dministra tor — 

Plaint what to show in suit of, s. 50- 
il. 5. 

Claims by or against, not to be joined 
to personal claims, s. 44. 

Suits by, 8. 437. 

A dmiralty-jurisdiction — 

Saving of, s. 616. 

A dmissibility — 

Of document not produced with plaint 
or entered thereon, s. 63. 

Admission — 

Of plaint, procedure on, s. 58. 

Of claim by defendant, s. 64. 

Of claim by defendant in absence of 
plaintiff, s. 102. 

Of documents not produced at first 
hearing, s 139. 

Of documents according to law of evi- 
dence before placing on record, s. 141. 

Of application for execution, procedure 
ou, 8, 245. 

Of person to be legal representative for 
presenting suit, s. 367. 

Of application to sue as pauper, proce- 
dure on, s. 410. 

Of parties to interpleader-suits, s. 473. 
Of possession of money or deliverable 
thing, the subject of suit, s. 502. 

Of memorandum of appeal, procedure 
on, s. 548. 

Of additional evidence by appellate 
court, s. 568. 

Of pauper-appeal, procedure on appli- 
cation for, s. 592. 

Of appeal to queen, s, 603. 

Of application for review, s. 629. 

Of affidavits, high court to make rules 
foi', s. 647. 
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Advance — 

Subsistence-money to be paid in, s. 339. 

Adverse interest — 

Next friend of minor to have no, as. 
445, 446. 

A dvertisement — 

Notice by, of institution of suit, s. 30. 

Notice by, to parties where one of 
them sues or defends on behalf of 
all having same interest, s. 35. 
Advoeate — 

Not required to present power-of-attor- 
ney, s. 39. 

A dvocate-general — 

Acting ex officio may institute suit re- 
lating to public charity, s. 539. 
Affidavit — 

Interrogatories to be answered by, 
s. 126. 

Regarding possession of documents, 
s. 129. 

Application for order to inspect docu- 
ments to be based on, s. 134. 

Application to send for records from 
other courts to be based on, s. 137. 

Power to order any point to be proved 
by, 8. 194. 

When evidence may be given by, s. 195. 

To be confined to what facts, s. 196. 

Costs of, s. 196. 

By whom oath may be administered, 
s. 197. 

Application for issue of commission to 
be supported by, s, 384. 

Application for appointment of new 
next fiiend to be siippoited by, s. 447. 

Application by minor, on coming of 
age, to abandon or proceed with suit, 
to be baaed on, showing age, s. 453. 

Application for appointment of guardian 
ud litem to be based on, s. 456. 

Application to take security from 
defendant before judgment to be 
based on, s. 477. 

Application to take security from de- 
fendant before judgment, and, in de- 
fault, to attach his property, to be 
based on, s, 483. 

Injunction not to be granted otherwise 
than on, s. 492. 

Application for leave to appear and 
defend suits on negotiable instru- 
ments to be based on, s 533 

High court to make rules for admission 
of, 8. 647. 

Affirmation — 

In appeal, of decree, a. 575. 

Age — 

Election of minor on corning of, s. 450. 

Bepudiation of suit by minor co-plaint- 
ifE coming of, s, 454. 


Agent — 

Appearance by recognised, s. 36. 

Who is a recognised, s 37. 

Seiwice of process on recognised, s. 38. 
Eor receipt of process, s. 41. 
Empowered to accept, service of sum- 
mons on, s. 75. 

By whom non-resident defendant car- 
ries on business, service of summons 
on recognised, s. 76. 

In charge of immoveable property, ser 
vice of summons on, s. 77. 

Service on defendant residing within 
jurisdiction of another court and 
having no, s 85. 

Service on, of letter substituted for 
summons, s. 92. 

Appeal ance of defendant by, without 
summons, s. 97. 

Presentation of pauperis application 
by, s. 404. 

Examination of pauperis, s. 406. 

Of government to receive process, s. 419. 
Of government, w^ho is, s. 417 
May institute interpleader-suit when, 
s. 474 

Appearance of respondent by author- 
ized, 8. 577. 

Concise statement of claim for money 
entrusted to, sch. xv., No. 114. 

Agents — 

Institution by, of interpleader-suits, 
against their principals, s. 474. 

Agreement — 

Between parties as to question to be 
decided bv court, s. 150. 

Of commissioners for partition in re- 
port, 8 396. 

By pauper as to subject of suit, passing 
interest therein to another, s. 407 (c/) 
and s. 414 (c). 

Of paities as to nomination of arbitia- 
tors, appointment by court on failui o 
of, s. 507. 

Of major pai’t of arbiti'ators, s. 509 (5). 
To refer difierence td arbitration, filing 
of, in court, s. 523, 

Of parties, proceedings on, ss. 517 — 531. 

Between parties to refer to arbitration, 
provisions applied to proceedings on, 
s. 524. 

Of parties to appeals astoform of decree 
in appeal or as to order to be passed, 
s. 577. 

Of parties, p.ipers excluded from record 
in appeal by, s. 602 (2). 

To convey land, plamt in suit for 
breach of, sch. iv., No. 56. 

To purchase land, sch iv., No. 57, 

Of indemnity, plaint in suit on, sch, iv., 
No, 69. 
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Aliewtion — 

Of property after attachment to be 
void, s. 276. 

Of property in dispute, injunction to 
stay, 8. 492. 

Alie7is — 

Suits by, residing in British India with 
govei nor-general’s permission, s. 430. 

AlUgations — 

In written statement, s. 114. 

Of plaint and written statements, ascer- 
tainment of admission or denial of, 
s. 117. 

From which issues may be framed, s. 147. 

Of pauper not disclosing right to sue 
in court, s. 407 (c). 

Alliance — 

Of foreign prince or chief with British 
government, s. 432. 

Allowance-^ 

Of application to sue as pauper, s. 409. 

Amhaseador of foreign state — 

When he may be sued, s. 433. 

Exempt from arrest, s. 433. 

When his property may be attached, 
8. 433. 

AmeMdment — 

Of plaint, 8, 5*3. 

Of statements given in lieu of copies 
of plaint, s. 58. 

Of written statements, s. 116, 

Of issues, 8. 149, 

Of decree, s. 206. 

Of application for execution, s. 245. 

Of memorandum of appeal not in form, 
s. 543. 

Alteration — 

Of plaint so as to change character of 
suit not allowed, s. 53. 

Of judgment, 8. 202, 

Of decree at request of parties, s. 210. 

Of draft of conveyance or endorse- 
ment, execution of which by judg- 
ment-debtor is oidered by court, s. 261. 

Of rules for conducting sales, s. 287. 

Of schedule of insolvent’s creditors, 
s. 353. 

Or cancelment of notification applying 
to certain courts the provisions as to 
summary suits on negotiable instru- 
ments, 8. 638, 

Alternative— 

To relief granted, execution of decrees 
for money payable as, s, 254, 

Amount — 

Due to plaintiff or defendant to be 
stated in decree in suit "Whiere 
|s a^lpved, s, 216. 

P^^eed with costs, withr 

on payment of, ^ 


Amount (contd,)^ 

Keeovorablo to be stated in proclama- 
tion of sale, s. 287 {d). 

Of mesne-profits, damages, or annual 
nett-profits, commission for ascer- 
taining, s. 392. 

And nature of security required, high 
court’s power to regulate, s. 612 (c). 

Annuities — 

Valuation of, s. 213. 

Payable to one during life of another, 
abatement by death of one pkintilK 
during suit brought by both, s. 361, 
ill. a. 

Annuity-bond — 

Plaint in suit on, soh. iv., No. 28. 

A nswer — 

To case set up by defendant, exception 
of documents produced in, s. 63. 

To written statements called for, s. 112. 

Consequence of refusal or inability of 
pleader to, s. 120. 

Note as to interrogatories, procedure in 
case of refusal or omission to give, 
or giving insufficient, s. 127. 

To order for discovery, s. 129. 


Apparel — 

Of judgment. debtor’, bis wife and chil- 
dren, not liable to attachment, s. 
266 (a). 

Appeal — 

To lie from all original decrees, except 
when expressly prohibited, s. 540. 

To be in the form of memorandum, 
s. 541. 

Memorandum what to contain, a. 541. 

Appellant to confine himself to grounds 
set out in memorandum, s. 542. 

Bejection of memorandum if not drawn 
up in proper form, s. 543. 

One of several plaintifis or defendants 
may obtain reversal of whole decree 
if it proceed on ground common to 
all, 8. 544. 

Execution of decree not to be stayed 
solely by reason of, s. 545. 

Stay of execution of appealable decree 
before time for, has expired, s. 546. 

Security to be required before staying 
execution, s. 545. 

No such security required from govern- 
ment or public officers, s. 647. 

Begistry of memorandum of, s. 548. 

Appellant may be required to give 
security for costs, s. 549. 

Appellant shall fie required to give 
such seouiity if he resides out of 
British India, s. 549* 

Appellate court to give notice to court 
whose "A^^fe is appealed a^ainstj 
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Appeal (coutd,)-^, 

Trarismiseion of papers to appellate 
court, s. 550. 

Copies of exhibits in court whose de- 
cree is appealed against, s. 550. 

Appellate court may confirm decision 
of lower court without sending it no- 
tice, s. 551. 

Day for hearing, s 552. 

Publication and service of notice of 
day for hearing, s. 553. 

Appellate couitrnay itself cause notice 
to be served, s. 553. 

Contents of notice, s. 554. 

Eight to begin, s. 555. 

Dibiniasal of, for appellant’s default, 
s. 556. 

Hearing of, exparie^ s. 556. 

Dismissal of, wliere notice not served 
owing to appellant’s failure to depo- 
sit cost of notice, s. 557. 

Ec-ad mission of, dismissed for default, 
s. 558. 

Power to adjourn hearing of, and direct 
persons appearing interested to be 
made respondents, s. 559. 

Ee-hearingon application of respondent 
against whom ex-parte decree is 
made, s. 560. 

Upon hearing, respondent may object 
to decree as if he had preferred se- 
parate, s. 561. 

Form of notice and provisions appli- 
cable thereto, s. 561. 

When appellate court may remand a 
case, s. 562. 

When further evidence barred, s. 563. 

Limit to remand, s. 564. 

When evidence on record sufScient, ap- 
pellate court to determine case finally, 
s. 565. 

When appellate court may frame issues, 
and refer them for trial, s. 566 

Finding and evidence to be put on re- 
cord, 8. 567. 

Either party may present memorandum 
of objections to the finding, s. 567. 

Determination of appeal after presenta- 
tion of such memorandum, s. 567. 

Production of additional evidence in ap- 
pellate court, s. 568. 

Mode of taking such evidence, s. 569. 

Points to be defined and recorded, s. 570. 

Judgment when and where to be pro- 
nounced, 8. 571. 

Language of judgment, s 572. 

Translation of judgment, s. 573. 

Contents of judgment, s. 574. 

Decision where two or more judges 
hear, s. 575. 

Dissent to he recorded, s. 576. 

What judgment may direct, s. 577. 


Appeal (contd.) — 

No decree to be reversed or modified for 
error or irregularity not affecting 
merits oi jurisdiction, s, 578. 

Contents of decree in. s. 57m 

Judge dissenting from judgment need 
not sign decree, s. 579. 

Certified copies of judgment and decree 
to be furnished to parties, s. 580. 

Certified copy of decree to be sent to 
lower court, s. 581. 

Appellate courts to have same power as 
courts of original jurisdiction, s. 682, 

Execution of decree of appellate court, 
s. 583. 

Second, to high court, s. 584. 

Grounds of second, s. 585. 

No second, in certain suits, s. 586. 

Provisions as to second, s. 587. 

From certain orders, s. 588 (see also 
Order). 

From insolvency- matters to be to high 
court, s. 589. 

Procedure in from orders, s, 590. 

None from order passed, before decree, 
in course of suit, but if decree bo 
appealed against, error or defect 
thez*ein may be set forth, s. 591. 

By paupers, ss. 592, 523. 

Not to lie from decrees of arbitrators, 
s. 522. 

Documents put in evidence may be re- 
tained after lapse of time for, s. 144. 

Appeals to the Queen — 

When they He, s. 595. 

Value of subject-matter, s. 596, 

Bar of certain, s. 597. 

Application to court whose decree is 
complained of, s. 598. 

Certificate as to value or fitness, s. 600. 

Effect of refusal of certificate, s. 600. 

Security and deposit required on grant 
of ceitificate, s. 602. 

Admission of, and procedure thereon, 
s. 603. 

Revocation of acceptance of security, 
s. 604. 

Power to order further security or pay- 
ment, s. 605. 

Effect of failure to comply with order, 
s 606. 

Refund of balance of deposit, s. 607. 

Powers of court pending, s. 608. 

Increase of security found inadequate, 
s. 609. 

Procedure to enforce order of queen, 
s 610. 

Orders made by court executing queen’s 
order to be appealable in the same 
manner as orders of such court exe- 
cuting its own decrees, s. 611. 

11a 
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^Appeals to the Queen (contd.)— 

Power to make rales, s. 6 12. 

Legalization of existing rules, s. 613. 

High court includes recorder of Ran- 
goon, but not so as to empower him 
to make lulea binding on courts other 
than his own, s. 614. 

Construction of Bengal Reg. III. of 
1828, s. 4, cl. 6, s. 615. 

Saving of queen’s pleasure and of rules 
for conduct of business before judi- 
cial committee, s. 616, 

Appearance — 

By 1 ‘ecognised agents and pleaders, s. 36. 

In answer to summons, s 96. 

Consequence of plaintiff’s non, s. 97. 

Consequence of both parties’ non, s. 98. 

Consequence of non, of party ordered to 
appear in person, s. 107. 

Of absconding witness after attach- 
ment, procedure on, s. 169, 

Before com mis doner, whether in person 
or by agent or pleader, s. 400 

And answer by government-pleader on 
behalf of secretary of state, s. 42 ). 

On behalf of sovereign prince or state, 
s. 432. 

Taking of security before judgment for 
defendant’s, ss 477, 479. 

Of defendant in suit on negotiable in- 
strument, s. 632. 

Of opposite party on application far re- 
view, 8. 626 (a). 

Appellant — 

Presentation by, of memorandum of ap- 
peal, s. 541. 

Hearing of, on grounds not stated in 
memorandum, s. 542. | 

Demand of security from, for costs, I 
s. 549. 

When entitled to begin, s. 555, exp. 

Dismissal of appe il lor default or non- 
appearance of,, s. 556. 

Notice to, by respondent, of objection 
to decree appealed against, s. 661. 

Relief due to, wiiento be stated in judg- 
ment on appeal, s. 574 id). 

Issue of execution on failure by to fur- 
nish further security, s. 609. 
Appellate court — 

Procedure where courts in which suit 
may be instituted are suboidinate to 
the same, s. 22, 

Procedure where they are not subordi- 
nate to the same, s. 23. 

May order any particular fact to be 
proved by affidavit, s. 194. 

Application to, for order to stay execu- 
tion, s, 239. 

May dispense with judgment on which 
is foundedj^ s. 64 1, 


Appellate court (contd.)— 

May reject or leturn memorandum of 
appeal if not properly drawn up, 
s. 543. 

May order execution to be stayed, s. 545, 
May direct security to be taken, s. 546. 
May require appellant to give security 
for costs, s. 549. 

Shall require appellant, residing out of 
British India to give security for 
costs. 8. 549. 

To send notice of appeal to court below, 
s. 550. 

May confirm decision of lower court 
without sending it notice, s. 551. 

To fix day of hearing, s. 552. 

To publish and serve notice of day of 
hearing on parties and on lower court, 

8. 553. 

May adjourn hearing and direct persons 
appearing interested to be made re- 
spondents, a. 556. 

May dismiss appeal where notice not 
served owing to appellant’s failure to 
deposit cost of s 557. 

May re-ad mit appeal dismissed for de- 
fault, s. 558. 

May remand ease, s. 562. 

To determine case finally when evidence 
not on record, s. 565. 

May frame issues, and refer them for 
trial to lower court, s. 566. 

To determine appeal after finding of 
lower court on issues, s. 667. 

May allow production of additional evi- 
dence, s. 568. 

To pronounce judgment in open court, 
8. 571. 

Decree or order of, s. 577, 

See also Appeal. 

Appellate courts — 

Procedure where courts in which suits 
may be instituted are subordinate to 
different, s. 23. 

Appellate decrees — 

Appeals from, ss. 584 — 687. 

Application — 

By defendant not residing within court’s 
jurisdiction to stay proceedings, s.20i 
By defendant to transfer suit to another 
court subordinate to the same appel- 
late co-urt, s. 22. 

By defendant to high court to transfer 
suit to another court,, ss. 23, 24. 

By either party for dismissal or addition 
of parties at hearing, s. 

To be made parties to suits instituted 
under s, 30, s. 32, 

By defendant to separate causes of 
action, g. 45. 
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AppUcation (coatd.) — 

By defendant to iry sucb of the causes 
of action as may be conveniently 
disposed of in one suit, s. 46. 

For order to set aside dismissal on 
plaintiffs default, s. 103. 

To set aside ex parte decree, s. 108. 

To set aside dismissal of suit owing to 
plaintiffs default, s. 113. 

To inspect documents referred to in 
plaint, s. 133, 

To send for records from other courts, 
s. 137. 

To summon witnesses to give evidence 
or produce documents, s. 159. 

To send decree for execution to another 
court, s. 223. 

To execute decree, s. 230. 

By joint decree-holder to execute de- 
cree, 8. 231. 

By transferee of decree for its execu- 
tion, 8. 232. 

For execution of decree against late 
judgment-debtor’s representative, 
s. 234 

For attachment of moveable property to 
be accompanied by inventory, s 236. 

Forattachraent of immoveable property 
to contain further particulars, s. 237. 

To be accompanied by extract fiom col- 
lector’s register if land registered in 
his office, 8. 288. 

For order to stay execution, s. 239. 

By judgment-debtor, of property of de- 
ceased held by him in possession, 
s. 252. 

For immediate execution of decree for 
money not exceeding 1,000 rs., s. 256. 

To set aside sale of immoveable pro- 
perty on grounds of irregularity, &o., 

ss. an, 313 , 

For postponement of sale of land to 
enable defendant to raise amount of 
decree, s. 305. 

To be declared an Insolvent, ss. 336, 344. 

By representative of deceased plaintiff, 
procedure on failure of, ss. 364, 365. 

By plaintiff to bring in representative 
of deceased defendant, s. 368. 

Of defendant for dismissal of suit on 
ground of plaintiff’s bankruptcy or 
insolvency, s. 370. 

To withdraw from suit with leave to 
bring a fresh one, s. 373. 

To issue commission, s. 384. 

To sue as pauper, s. 403. 

To extend time to answer plaint against 
public officer, s. 423. 

By government-pleader to appear and 
answer summons against public 
officer, 8. 426. 

By next friend on behalf of minor, s. 441 . 


Application (contd.) — 

By defendant to take a plaint filed with- 
out next friend, off the file, s. 442. 

To remove next friend on what grounds, 
s. 446. 

To appoint new next friend, s. 447. 

By minor on coming of age to dis- 
charge next friend, s. 451. 

By minor on coming of age to have suit 
dispaissed, s. 452. 

By minor on coming of age to proceed 
or abandon suit may be made ex parte 
and on affidavit, s. 453. 

By minor co- plaintiff on coming of age 
to have his name struck off, s. 454. 

By minor on coming of age to dismiss 
unreasonable or improper suit, 455. 

To appoint guardian ad litem, s. 456. 

To enforce decree on heir or repre- 
sentative, being a minor, of a de- 
ceased party, s. 460 

To take security from defendant before 
judgment, s 477. 

By surety for defendant arrested before 
judgment to be discharged, s. 480. 

To take security from defendant before 
judgment, and, in default, to attach 
his propoity, s. 483. 

For compensation for improper arrest 
or attachment, s 491. 

For injunction, s. 492. 

For discharge, variation, or setting aside 
of order for injunction, s. 496. 

For compensation for groundless in- 
junction, s. 497. 

To sell perishable articles, s. 498. 

For order for detention, &o., of proper- 
ty in suit, s. 499. 

By receiver of rents and profits of pro- 
perty in suit, s. 503. 

For leference to aibitration, s. 506. 

To court to appoint umpire, s. 511. 

To set aside an award, s. 522. 

To refer agreement to arbitration, 
s. 523. 

To file award in matter referred to arbi- 
tration without court’s intervention, 
s. 525. 

By defendant to appearand defend suits 
on negotiable instruments, s. 533. 

To certain courts of provisions as to 
summary suits on negotiable instru- 
ments, 8 538. 

To stay execution of appealable decree, 
s. 645. 

Of judgment-debtor for stay of sale of 
immoveable property in execution of 
money-decree under appeal, s. 646. 

Of respondent for demand of security 
from appellant, s. 549. 

For copies of exhibits in cases appealed 
against, s. 550. 
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Application (contd.)-— 

For re-admission of appeal dismissed 
for default, s. 558. 

By respondent for re-hearing of appeal 
decided ex parte^ s. 560. 

Of parties for copies of judgment and 
decree, s. 580. 

For execution of decree of appellate 
court, s. 588. 

To appeal as pauper, s. 593. 

To appeal to queen, s. 598. 

Of parties for copies of papers in case 
of appeal to queen, s. 603 {d). 

Of opposite party for increase of secu- 
rity, s. 609. 

Of respondent, issue of execution of de- 
cree appealed against to queen on, 
s. 609. 

For enforcement of queen’s order, 
s. 610. 

For reference to high court, s. 617. 

For review of judgment, s. 623. 

For review of judgment by party not 
appealing fiorn decree, s. 623. 

For order to restore rejected applica- 
tion for review, s. 629. 

To review order passed on review, or 
on application for review, barred, 
s. 629. 

Applications — ' 

Under s. 165 of Contract Act deemed 
to be administration-suits, s. 213. 
Costs of, s. 218. 

In behalf of minors next friend 
and guardian ad Utem, s. 441. 

Appointment — 

Of pleader, a. 39. 

Of agent for receipt of process, s. 41. 
Of receiver of insolvent’s property, 
s. 351. 

Of pleader, court-fee not chargeable on, 
in pauper-suit, s. 410. 

By court of guardian for suit of minor 
defendant, s. 443, 

Of guardian for suit, s. 456. 

In place of guardian for suit dying or 
being removed, s. 459. 

Of receivers, ss. 503 — 505. 

Of ohicers to exercise po'wers as to suits 
relating to public charities, s. 539. 

Of new trustees to charity, suit for 
decree for, s. 539 (a). 

Of receiver, form of, sch. Iv,, No. 168. 
Apportionment — ■ 

Of costa, s. 220. 

Apprehended witness — 

Being unable to give evidence, &c,, 
procedure in case of, s, 174 

^pprshmsion-T^ 
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Apprentice — 

Form of plaint-by master against father 
or guardian of, sell, iv., No. 64. 

Form of plaint by, against master, sch. 
iv.. No. 65. 

Concise statement of claim of and 
against, sch. iv., No. 114. 
Arbitration— 

Reference to, s. 506. 

Nomination of arbitrator, s. 507. 

When court may appoint arbitrator, 
s 507. 

Order of reference to, s. 508. 

Order to provide for diiference of opi- 
nion, s 509 

Procedure in case of death, incapacity, 
or refusal to act, s 510. 

Appointment of umpiie by court, s. 511. 

Powers of arbitrators or umpire, s. 512, 

Summoning of witnesses, s. 513. 

Extension of time for making award, 
s 514. 

When umpire may act in lieu of aibi- 
trators, s. 515. 

Award to be signed and filed with de- 
positions, s. 516 

Arbitrators or umpire may state special 
; case, 8 517. 

. In what cases court may modify or 
correct award, s. 518. 

In what cases court may award costs 
of, s. 519 

In what cases court may remit award 
for re-consideration, s. 520 

Grounds for setting aside award, s, 521. 

Judgment to be according to award, 
s. 522. 

Agreement to refer to, may be filed in 
court, 8, 523. 

Provisions as to, applicable to pi’oceed- 
ings under order of reference, s. 524. 

Filiuj^ of award in matter referred to 
arbitration without intervention of 
court, 8. 525. 

Enforcement of such award, s. 526. 

Alignment — 

Or evidence necessary for decision being 
fully available at first hearing, s. 154. 

On objections of judgment-debtor to 
execute conveyance or endorsement, 
s. 261. 

As to applicant to sue as pauper being 
subject to prohibition laid do wn , s 409, 

Not allowed in memorandum of appeal, 
s. 541. 

A rgwmentative — 

Written statement not to be, s. 114. 

Matter included in affidavit, Sffieefe of, 
s. 196. 

Arrears of rent — 

Claims in resf ect Of, s. 44, 

ni 


I 
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Arrest — 

Of person not complying with sum- 
mons, &c,, s. 1'74. 

Statement as to, in application for exe- 
cution, s. 235 (.;)* 

Judgment-debtor liable to, at any hour 
and on any day, s* 83 6. 

Not to be made in houses after sunset 
and before sunrise, s. 336. 

Warrant of, to direct judgment-debtor 
to be brought up, s ' 337. 

For subsistence-money, bar to, s. 340. 

Poweis of court as to judgment-debtor 
under, applying to be declared an in- 
solvent, 8. 349. 

Or imprisonment of discharged insol- 
vent, s. 357. 

Not to be made in suits against govern- 
ment or public officers without writ- 
ten consent of distiict judge, s. 425. 

Public officer sued not liable to, s. 427. 

Ambassador of foreign state exempt 
from, s. 433. 

Execution of warrant of, in canton- 
ments, s. 469. 

Before judgment, s. 477. 

Of defendant when his surety applies 
for his discharge, s 480. 

Compensation for, before judgment on 
insufficient grounds, s. 491. 

Women not exempt from, s. 640. 

Judge, magistrate, or other judicial offi- 
cer exempt from, while going to, pre- 
siding in, or returning from his court, 
s. 624. 

Parties to suit and their pleaders and 
recognised agents exempt from, 
while going to or attending court for 
such suit, and while returning from 
court, s. 642. 

Outside court’s jurisdiction, procedure 
in case of, s. 648. 

Assault — 

In one place by person residing in an- 
other, place of suing for, s. 18, il. a. 

No suit to be brought by pauper for, 
s. 402. 

And battery, form of plaint for, sob. 
iv., No. 

And batteiy, form of plaint for, with 
special damage, iv., No. 85. 

And false imprison tnent, form of plaint 
for, sch. iv.. No, 86. 

False imprisonment or malicious prose- 
cution, concise statement of claim 
for damages for, sch. iv., No. 114. 
Assets — 

Oollection of, by receiver, s. 355. 

Assignee — 

Provision as to cross-decrees applies 
where either party k, s. 246, exp, ii. 


Assignee (contd.)— 

Or receiver of bankrupt or insolvent 
plaintiff, when suit maintainable by, 
is barred, s, 370. 

Assignment — 

Execution of decree transferred by, 
s. 232. 

Property in custody of court and attach- 
ed by dectee-holder and claimed by 
another in virtue of, s. 272. 

Procedure in case of, of any interest 
pending suit, s. 372. 

Attached property — 

Alienation of, to be void, s. 276. 

Investigation of claims to and objec- 
tions to attachment of, s. 278. 
Attaching officer — 

Duties of, s. 269. 

Attachment — 

Power of small cause court for effect- 
ing, s. 5. 

Of property of absconding witnesses, 
s. 168. 

Withdrawal of, on witness appearing 
and showing good cause, s. 169* 

Costa of, to be paid by absconding 
witnesses, s. 170. 

Of property of judgment- debtor, order 
as to, in decree for payment by in- 
stalments, s. 210. 

Statement as to, in application for exe- 
cution, s 235 {j). 

Of moveable property, inventory to 
accompany application for, s. 236. 

Of immoveable property, particulars 
in application for, s 237. 

Of registered land, what to accompany 
application foi, s 238. 

And sale of deceased person’s property, 
execution by, s 252. 

And sale of property, execution of 
decree by, ss. 254, 259, 260. 

In case of mesne-profits to be subse- 
quently ascertained, s 255. 

Under section relating to specific move- 
ables or recovery of wives not to be 
in force longer than six months, s. 259. 

Under sectfon relating to specific pei^for- 
nianee of contracts or restitution of 
conjugal rights not to be in force 
longer than one year, s. 260. 

What propel ty liable to, s. 266. 

Power to summon and examine persons 
in respect of property liable to, s. 267. 

Of debt, shave, and other propeity not 
in possession of judgment-debtor, 
s. 268. 

Of moveable property in possession of 
defendant, s. 269. 

Of negotiable instiuments, s. 270. 

[ Of pioperty in house or JiauaniL, s. 271. 
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Attachment (contd.) — 

Of property deposited in court or with 
government-officer, s. 272. 

Of decree for money, s. 273. 

Of immoveable property, s. 274. 

Order for withdrawal of, after satisfac- 
tion of decree, s. 275. 

Private alienation of property after, to 
be void, s. 276. 

Court may direct coin or currency- 
notes to be made over to party en- 
titled at any time during continuance 
of, 8. 277. 

Of attached property, investigation of 
claims to, and objections to, s. 278. 

Evidence to be adduced by claimant 
that he had interest in such property 
at the date of its, s. 279. 

When court may release property from, 
s. 280. 

When court may not release, s. 281. 

Continuance of subject to lien of in- 
cumbrancer, 8. 282. 

Court may order property under, to be 
sold, 8. 284 

Enforcement of injunction for breach 
of contract or other injury by, s 493. 

And sale of discharged insolvent’s pro- 
perty, s. 357. 

Of property of public officer sued, s. 427. 

And arrest before judgment, ss. 477 — 
491. 

Before judgment, ss. 483—490. 

Of property in case of disobedience of 
injunction, s. 493 

Appointment of receiver for property 
under, s 503. 

Of property, appeal from order for, 
s. 588 (h). 

Of property outside district, procedure 
in, s. 648. 

In execution, prohibitory orders in, scb. 
iv., Nos. 138-142. 

Before judgment with order to call for 
security for fulfilment of decree, sch. 
iv , No. 160. 

Before judgment on failure to give 
security, sch. iv., No. 161. 

Before judgment, sch, iv., Nos. 162 — 
165. 

Attackmt. before judgment — 

Application lor security from defend- 
ant, and, in default, for, s. 483. 

Court may call on defendant to furnish 
security or show cause, s. 484. 

Procedure in default, s. 485* 

Withdrawal of, s. 485. 

Mode of making, s. 486. 

Investigation of claims to property at- 
tached before^jodgment, s. 487. 

Eetmlval of, when security furnished, 

- . s%-j4S8v ' 


A Uachmt before judgment (contd. ) 

Not to affect rights of strangers, or bar 
decree-holder from applying for sale, 
8. 489. 

Property attached not needed to be re- 
attached jn execution ofjdecree, s. 490. 

Compensation for groundless, s. 491, 

Attendance — 

Of witnesses, power to compel, s. 148. 

Of declarant in affidavit for cross-exa- 
mination. power to order, s 195. 

At court, reading of deposition when 
maker is incapacitated by sickness or 
infirmity, or by law exempted from, 
8. 390 (a). 

Of witnesses before commissioner, s. 
399. 

Of person able to answer questions re- 
lating to suit against government, 
s. 421. 

Of appellant prevented by sufficient* 
cause, s. 558. 

Of respondent prevented by sufficient 
cause, s. 560. 

Attestation ^ — 

Of amendment of plaint, ss. 47 — 53. 

Of verification of plaint, s. 52. 

Of amendment of plaint, s. 53. 

Of copies of documents produced, s. 62. 

Of amendments in written statements, 
8. 116. 

Of amendment of application for exe- 
cution, s. 245. 

Of amendment of memorandum *of 
appeal, s. 543. 

Auction — 

Sales to be made by public, s. 286, 

Proclamation of sale by public, s, 287. 

Porm of plaint for deficiency upon re- 
sale of goods sold at, sch. iv., No. 13. 

Authority — 

Of one of several plaintiffs or defend- 
ants to appear for the rest, s. 35. 

Of government-pleader to appear for 
government, note of, s. 426. 

To sue and defend for military men, 
s. 465. 

For application for order of reference 
to arbitration, s. 506. 

To let, sell, mortgage, or exchange pro- 
perty of charity, s. 539 {d). 

To collector to stay public sale of land 
on security being given, sch. iv., 
No 152. 

Authorized agent — 

Appearance by, s. 97. 

Average — 

Form of plaint for loss by general, sch. 
iv., No. 52. 

Form of pkint for loss by particular, 
sah. iv., No. 53. 
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Award — 

To defendant in suit where set-ojQE is 
allowed, effect of, s. 216. 

To defendant of costs of suit abatin^by 
death of sole or sole-surviving plaint- 
iff, s. 366. 

To defendant of costs in suit dismissed 
on ground of plaintiff’s bankruptcy, 

8. 370. 

Of costs, whether against plaintiff or 
defendant, nsblameable for litigation, 

B, 379 and illus. 

Of sums payable to equalize value of 
shares in paitition, s. 396. 

Of costs to plaintiff in interpleader-suit, 

8. 473 (a), 8. 475. 

Of conpens^tion for improper arrest or 
attachment, s. 491. 

Of compensation to defendant in case of 
injunction sued out on insufficient 
grounds, s. 497. 

Opinion of court on case stated to form 
part of, 8. 517. 

Not providing for disposal of question 
as to costs, s. 519. 

On matter referred to arbitration by 
agreement of parties, s. 524. 

Plaint in suit on, sch. iv , No. 26. 

Concise statement of claim for money 
payable under, sch. iv., No. 114, 

Bail — I 

To be furnished by parties arrested for 
refusing to give evidence or produce 
documents, s. 174. 

May’be taken in case of certain offences, - 
s. 643. 

See Security, 

Balance — 

Of sale-proceeds of property attached, 
payment of, to judgment-debtor, 
ss. 259, 260, 268. 

Necessary to discharge judgment-debts 
on expiry of lease or management by 
collector, s. 324. 

Of proceeds of sale by collector, dis- 
posal of, s. 324. 

Claimed by plaintiff after receipt of 
sum deposited in satisfaction, prose- 
cution of suit for, s. 379. 

Of proceeds of property sold in case of 
disobe^dience of injunction, payment 
of, to defendant, s. 493, 

Banker — 

Consise statement of claim against, for 
wrongf ully neglecting or refusing to 
pay cheque, sch, iv., No. 114. 
Banker^s balance — 

Concise statement of claim for, sch. iv,, 
No. 114. 

Bank-notes — 

Liable to attachment, s. 266. 


Bankruptcy — 

When plaintiff’s, bars suit, s. 370, 

Beat of drum — 

Attachment of immoveable property by 
prohibitory order to be b}^, s 274. 

Delivery of immoveable property by, 

8, 319. 

Benami purchaser — 

Of land not recognised, s. 317. 

Bench of judges — 

Decision where appeal heard by, s. 575. 

Bid — 

Officers concerned in execution-sales 
not to, 8. 292. 

Decree-holder not to, without court’s 
permission, s, 294. 

Bills of exchange — 

Institution of summary suit on, ss. 
532—538. 

Birth — 

No person exempt from jurisdiction by 
reason of place of, s. 10. 

Board and lodging — 

Form of plaint for, sch. iv., No. 23. 

Concise statement of claim for, sch. iv., 
No. 114. 

Bombay — 

Saving of jurisdiction and procedure in 
small suits in military cantonments 

: in, s. 6. 

Bombay laws — 

Saving of certain, s. 6. 

Bond — 

Liable to attachment, s. 266. 

For clerk's fidelity, form of plaint on, 
sch. iv., No 66. 

Not to carry on trade, concivse statement 
of claim on, sch. iv., No. 114. 

By receiver, form of, sob. iv., No. 169. 

Breach — 

Of contract, forms of plaints for, sch, 
iv., No. 56 et seq. 

Of agreement to convey land, form of 
plaint for, sch. iv., No. 56. 

Of agreement to purchase land, form of 
plaint for, sch. iv., No. 57. 

Of agreement to complete purchase of 
immoveable property, form .of plaint 
for, sob. iv., No. 58. 

Of agreement to deliver goods sold, 
form of plaint for, sch. iv., No. 69. 

Of contract to employ, form of plaint 
for, sch. iv., No. 60. 

Of contract to employ where the em- 
ployment never took place, form of 
plaint for, sch, iv., No. 61, 
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Breach (contd.) — 

Of contract to sei ve, form of plaint for, 
sell, iv., No. 62. 

Of contract, form of plaint against 
bulkier for defective woikmanship, 
sob ivp, No 6B. 

Of contract, form of plaint by master 
against father or guardian of appren- 
tice, scb. iv., No 64. 

Of contract, fomi of plaint by appren- 
tice against master, soh iv.. No 66. 
Of contract, form of plaint on bond for 
clerk’s fidelity, sch. iv., No. 66. 

Of contract, form of plaint by tenant 
against landlord with special damage, 
soh. IV., No. 67. 

Of warranty of moveables, form of 
plaint for. sch. iv , No. 68. 

Of agreement of indemnity, form of 
plaint for, sch, iv., No 69. 

Of contract,^ foim of plaint by ship- 
owner against freighter for not load- 
ing, sch. iv., No. 70. 

Breach of contract — 

Damages foi, s 44. 

Enforcement of injunction by impri- 
sonment for, s. 193. 

British India — 

Service of summons on defendant hav- 
ing no agent in, and residing out of, 
8. 89. 

Procedure on non-appearance of de- 
fendant residing out of, and having 
no agent, s 104 

Procedure where defendant residing 
out of, does not appear, s. 114. 
Plaintiffs residing out of, may be re- 
quired to furnish security for costs, 
s, 381, 

When foreign state may sue in courts 
of, s. 431, 

When plaintiffs may be said to be i-esid- 
ing out of, s, 382. 

Issue of commission for persons resid- 
ing out of, s. 387. 

Commissions of couits situate out of, 
and established by queen or govern- 
ment of India, s. 391 (a). 

Provisions applied to commissions of 
courts within, s 399, 

Suits by aliens residing in, with govern- 
or-generars permission, s 431. 

Suits against sovereign prince or chief 
residing within or without, s. 432. 
3Bxeouti(m in, of decrees of courts in 
native etates, s. 434. 

Eemoval of next Mend if ceasing to 
reside in, s. 446. 

Security may be ^kem before juigment 
from to l#evp, % 477. 


British India (contd.) — 

Piocedure on arbitiator or umpire hav- 
ing, s 510. 

Demand of security from appellant re- 
siding out of, s. 549. 

Possession by appellant residing out of, 
of property within, independent of 
that to which appeal relates, s 549. 
Rules regarding appeals from courts in, 
to govern appeals to queen, s. 595. 

British resident — 

In foreign territory where defendant 
resides, service of summons through, 
s. 90. "" ' 

BroJeer — 

Sale of negotiable instruments or shares 
by, s. 296. 

Builder~ 

Form of plaint against, for defective 
workmanship, sch. iv., No. 63. 

Buildings — 

Liable to attachment, s. 266. 

Burmah — 

Saving of certain Acte affecting, s. 4. 

Burden — 

Of proving issue, s. 180. 

Business — 

Suit when to lie in court within whose 
jurisdiction defendant carries on. ss 
16, 17, 57<c). 

Of judgment-debtor, place of, as af- 
fecting execution of decree, s. 223 {«). 
Carried on in foreign country without 
Biitish license, s. 430, exp. 

Buying— ^ 

By officers concerned in sales, prohibi- 
tion of, s. 292. ^ 

Property sold in execution by decree- 
holder, s. 294. 

Galling — 

For record of case not appealable, 
power of high court as to, s. 622. 

Galls — 

Upon shares as to which indemnity is 
given, concise statement of claim for 
money paid upon, sch. iv., No. 114, 
Upon shares, concise statement of 
claim for, sch. iv., No. 114. 

Gancelment — 

Of notice to stay execution of decree 
sought to be attached, s 273 (a). 

Of declaration as to execution of de- 
wes of courts in native states, s. 434. 
Alteration or setting aside of de(:a’ce or 
order of court making ref ei once to 
high Court, s. 621, 
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Cantonments — 

Execution of warrants of arrest in, s. 
469. 

Cargo — 

Lost by fire, form of plaint on, scb. iv., 
No. 50. 

Cmte — 

No suit to be brought by pauper for 
loss of, s, 402. 

Carriage — 

Of goods by railway, concise statement 
of claim for, sch. iv., No. 114. 

Carrier — 

Concise statement of claim against, for 
refusing to carry goods by railway, 
sch. iv., No. 114, 

Ditto for refusing to carry person, sch. 
iv., No. 114. 

Ditto for breach of duty in carriage, 
and delivery of coals or machinery, 
sch. iv , No. 114. 

Case — 

For opinion of court, statement of, by 
agreement of parties, s. 527. 

^ Cattle — 

Not liable to attachment, s. 266 (5). 

Cause of action — 

Pendency of a suit in a foreign court 
not to preclude courts in British 
India from trying a suit founded on 
the same, s. 12. 

Suit to lie in court where it arises, s. 17, 

All persons having the same, may be 
joined as plaintiffs, s. 26. 

Suit to include whole claim arising out 
of, s. 4B. 

May be joined when with suit for re- 
covery of immoveable property, or 
declaration of title to such property, 
s. 44. 

Rejection of plaint not to preclude a 
fresh one in respect of the same, s. 56. 

Causes of action — 

Bar to joinder in respect of distinct, 
s. 31. 

Joinder of, in suits relating to im- 
moveable property,^ s. 44. 

When plaintiff may join several, s. 45. 

When court may order separation of, 
s. 45. 

Defendant may apply to dispose of 
such of the, as may he conveniently 
disposed of in one suit, s. 46. 

Joined by plaintiff, court may exclude 
some of, s. 47. 

Effect of misjoinder of, in plaint, s. 53 

(/)‘ 

Certificate — 

Of serving officer that summons cannot 
be served, s. 168, 


Certificate (contd.)— 

Of execution of decree, s. 223. 

Of circumstances attending failure to 
execute decree, s. 223. 

Of non-satisfaction or part-satisfaction 
of decree, ss. 223, 224. 

Of non-issue of order for execution of 
decree, ss 223, 224. 

Of satisfaction of decree by payment 
out of court, s. 258. 

Of expenses of re-sale, s. 293. 

Of couit authorizing mortgage, lease, 
or sale of property attached, s. 305. 

To purchaser of immoveable propei'ty, 
ss. 316, 318, 319.^ 

Of receiver as to insolvents’ property 
being placed in his possession, s. 355. 

Of heirship, or to collect debts, does 
not of itself constitute holder the 
legal representative, s. 366, exp. 

By secretary to government, of consent 
to suit against foreign state, s. 483. 

Of fitness of case for appeal to queen, 
s. 595 (c), s. 600. 

As to value or fitness to accompany 
petition for leave to appeal to queen, 
s 600. 

Of non-satisfaction of decree, form of, 
sch. iv., No. 134. 

Of sale of land, form of, sch. iv.. No. 
150. 

Certified copy — 

Of judgineut and decree to be furnished 
to paities, s. 580. 

Ditto to be sent to court passing decree 
appealed against, s. 581. 

Charge — 

Persons committing certain offences 
may be sent to magistrate on a, s. 643. 

Charter party — 

Concise statement of claim for damages 
for breach of, sch. iv., No. 114. 

Cheques — 

Liable to attachment, s. 266. 

Claim — 

Every suit to include the whole, s. 43. 

Relinquishment of part of, s. 43. 

By or against administrator not to be 
joined with personal, s. 44. 

Joinder of, with suit for recovery of 
land, s. 44. 

By or against administrator, executor, 
or heir, s. 44. 

Claimant — 

To attached property, examination of, 
by court, s. 278. 

Evidence to be adduced by, s. 279. 

To immoveable property attached, ob- 
struction by, s. 331. 

Ua 
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Claims — 

In respect of mesne-profits, s- 44. 

Only certain, to be joined with suit for 
recovery of land, s. 44. 

To property attached before judgment, 
s. 487. 

Clerk — 

Portn of plaint on bond for fidelity of, 
sch. iv., No. 66. 

Code-- 

Not to apply to presidency small cause 
courts till specially extended, s. 8. 

Division of, s. 9. 

Coi/lfh— 

Court naay direct attached, to be paid to 
person entitled, s. 277, 

Collector — ' 

Application for attachment of land re- 
gistered In office of, s. 288. 

To make partition or separation of share 
of revenue- paying estate, s. 265. 

Exception of cases in which execution 
of decree is transferred to, s. 287. 

May execute decrees for sale of land, 
s. 320. 

May execute money-decrees, s. 322. 

Sale by, s. 324. 

May be authorized to provide for satis- 
faction of decree by temporary aliena- 
tion or management of land or share, 
s. 326. 

Notice to be delivered to or left at office 
of, before suit against secretary of 
state, s. 424. 

May be appointed receiver, s. 504. 

Commanding officer — 

See Military men. 

Commencement — 

Of Act, s. L 

Commission — 

When court may issue, to examine wit- 
nesses, s. 383. 

Order for, may be made on application 
of parties, or by court of its own 
accord, s. 384. 

When witness resides within court's 
jurisdiction, s, 385. 

When witness resides beyond court's ju- 
risdietion, b^t in British India, s, 386. 

When witness is within local limits of 
ordinary original civil jurisdiction of 
high court, s 386, 

When witness is not within British 
India, s. 387. 

Court to exarpipe pursuant to, s. 388. 

To be returned after execution with de- 
posit&ns, a 38^, 


Commission (contd.) — 

When evidence taken by, may be re- 
ceived in evidence, s, 390. 

Provisions as to, to apply to, issued by 
foreign courts, s B91. 

To make local investigations, s. 892, 
Procedure of, s. 898. 

Report and depositions to be put in evi- 
dence, s. 393. 

Commissioner may be examined in per- 
son, s. 893. 

To examine accounts, s. 394. 

To make partition of non-revenue-pay- 
ing immoveable property, s, 896. 
Expenses of, s. 897. 

To examine a pauper whose application 
has been presented by agent, s. 406. 
Costs of, rendered necessary by claim- 
ing privilege of exemption from per- 
sonal appearance, s, 641. 

Committal — 

Of persons to magisti^ate for certain 
offences, s, 643. 

Company — • 

Service of interrogatories on, s. 124. 
Subscription and verification of plaint 
by, s. 435. 

Service on, s. 486. 

Injunction to, binding on members and 
officers, s. 495. 

Compensati on — 

For wrongs to person or moveables, suits 
to be instituted where for, s. 18, 

For wrongs to immoveable property, 
suits to be instituted where for, s. 19. 
Under section relating to specific move- 
ables or recovery of wives, ss. 259, 
2G0. 

Under section relating to suit for, on 
account of irregularity in conducting 
sale, s. 298. 

for groundless arrest or attachment be- 
fore judgment, s. 49l, 

For di<tobedience of injunction, s. 493. 
For breach of contract, forms of plaints 
for, sob. iv., No. 56 et seq, 

Upon wrongs, forms of plaints for, sch. 
iv., No. 71 et aeq, 

Comprmnise — 

Of suits, s. 875, 

Next friend or guardian ml litem not to, 
without leave of court, s, 462. 

Concise statements — 

Forms of, under s. 58, seb- iv., No. 114. 

Confirmation— 

Of sale, s. 314. 

Conjugal rights — 

Deerhe for restitution of, s. 260. 
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Construction of documents — 

Beference to Mgli court for, s. 617. 

Powers of registrars of s. c. courts to 
state cases as to, s. 646. 

Contract — 

Forms of plaints for breach of, sch. iv., 
No. 56 et seq. 

Form of plaint for rescission of, on 
ground of mistake, sch. iv., No. 99. 

Joinder of parties liable on same, s. 29. 

Conversion — 

Of moveables, form of plaint for, sch. 
iv., No. 74. 

Conveyance — 

Decree for execution of, s. 261. 

Form and effect of execution of, by 
court, s. 262. 

Corporation — 

Service of interrogatories on, s. 124. 

Subscription and verification of plaint 
by, 8. 435. 

Service on, s. 436. 

Injunction to, binding on members and 
officers, s. 495. 

Corruption — 

Award may be set aside on ground of, 
s 521. 

Co-sharer — 

May claim share of estate sold in exe- 
cution, s. 310. 

Costs — 

To defendant whore a person has been 
wrongly joined as plaintiff, s. 26. 

Where court decides to hear such of 
the causes of action as may be con- 
veniently disposed of in one suit, s. 47. 

Consequent on rejection, return for 
amendment, or amendment of plaint, 
s. 53. 

Where ex-parte decree is set aside, 
s. 108. 

Consequent on rejection of written 
statement, s. 116. 

Of affidavit unnecessarily setting forth 
hearsay or argumentative matter, 
s, 196. 

Plaintiff to pay, of adjournment, if 
summons not served in time, s. 100. 

Where defendant appears on day of 
adjourned hearing, and assigns good 
cause for previous non-appearance, 
8 . 101 . 

Where plaintiff fails to appear, s 103. 

Where ex-parte decree is set aside, s. 108. 

Of interrogatories, s. 123. 

Of proving documents, s. 128. 

Of adjournments of suits, s. l56. 

Of attachment of absconding witness’s 
projlerty, s. 170. 


Costs (contd.) — 

Decree to state who shall pay, and the- 
amount of, s. 206. 

Of applicationSv s. 218. 

Judgment to state who shall pay,S. 219*. 

Power of court as to, s. 220. 

Setting-off of, s. 221. 

Interest on, and payment of, out of 
subject-matter, s. 222. 

Of suit withdrawn without permissioHy 
8. 373. 

When court may require plaintiff to 
furnish security for, s. 380. 

Where pauper succeeds, s. 411. 

Where he fails, s. 412. 

Of application to sue as a pauper, and 
of inquiry into pauperism, s. 415. 

When next friend may be required to 
pay, in a suit as if he were plaintiff, 
s. 440. 

Pleader or other person filing plaint 
without next friend of minor may be 
required to pay, s. 442. 

Pleader to pay, where an order made 
without a minor being represented is 
discharged, s. 444. 

Next friend to furnish security for, be* 
fore retiring, s. 447. 

Minor on coming of age may apply for 
dismissal of suit on payment of, s. 452. 

Where a minor co-plaintiff on coming 
of age applies to have his name struck 
off, s. 454. 

Next friend may be required to pay, if 
suit unreasonable or improper, s. 465. 

Guardian ad litem removed for neglect- 
ing to pay, s 458. 

In interpleader-suits, ss. 473, 475, 476. 

Of arbitration, s. 519. 

In suits on negotiable instruments, 
s. 532. 

Court may order plaintiff- to give secu- 
rity for, in suits on negotiable instru- 
ments, s 535. 

Dismissal of appeal where notice of ap- 
peal not served owing to appellant’s 
failui'e to deposit of such no tice, s. 557. 

Of re-admission of appeal dismissed 
for default, s. 558. 

Of re-hearing appeal on application of 
respondent against whom ex-parie 
decree is made, s. 560. 

Persons appealing to queen to give se- 
cimty for respondent’s, s. 602. 

Of reference to high court to be costs 
in cash, s. 620. 

Of commission for examining persons 
claiming exemption from personal 
appearance, s. 641. 

Co-suitor — 

May appear and act, s. 30. 
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Oowi-fee — 

Remission of, when suit instituted in 
another court, s. 21. 

!For service of process to be levied in 
advance, s. 93. 

Dismissal of suit if plainti:^ fails to pay 
for service of summons, s. 97. 

Suit may be restored on paying, s. 99. 
Plaintiff suing as pauper not liable to 
pay, s. 410. 

Courts of small oauses — 

In suits cognizable by, snmmons to be 
for final disposal, s. 68. 
jSfot to attach immoveable property, 
a. 168. 

Execution of decrees by, s. 22B. 

Creation — 

Of any interest pending suit, procedure 
in case of, s. 372. 

Credit — > 

Form of plaint for fraudulently procur- 
ing, to be given to another, sch. iv., 
No. 77. 

Creditor — 

Form of plaint for administration by, 
sob. iv., No. 105, 

Cross-appeal — 

Right to begin in, s. 555. 

Gross-decrees — 

Execution of, s. 246. 

Ourrency^notes — 

Court may direct attached, to be made 
over to person entitled, s. 277. 
Custody — 

Of attached life-stoch, making of rules 
for maintenance and, s. 269. 

Persons committing certain offences 
may be sent by court to magistrate 
in, s. 643. 

Penalty for escaping from, s. 651. 

Damage — 

See Compmsaiion, 

Form of plaint by tenant against land- 
loid with special, sch. iv., No. 67. 
Form of plaint for assault and battery 
with special, sch. iv., No. 85. 

Day — 

For appearance of defendant bow to be 
fixed, s. 69. 

Notice of, for examination de bene esse, 
s. 192. ' 

For pronouncing judgment, notice of, 
s. 198. 

For hearing appeal, fixing of, s. 552. 

DeatJi——* 

Of any party not to abate suit if cause 
of action survive, a. B61. 


Death (contd.) — 

Of one of several plaintiffs or defend- 
ants, procedure in case of, s. 362, 

Of several plaintiffs where cause of 
action survives to survivors and re- 
presentative of deceased, procedure 
in case of, s. 363. 

Procedure where no application made 
by representative of deceased plaint- 
iff, s. 364. 

Of sole or sole surviving plaintiff, pro- 
cedui'e in case of, s. 365. 

Abatement where no application by 
representative of deceased plaintiff- 
s. 366. 

Procedure in case of dispute as to repre- 
sentative of deceased plaintiff, s. 367. 

Of one of several defendants or of 
sole or sole survi\ing defendant, 
procedure in case of, s. 368. 

Of next friend, stay of proceedings 
on, s. 448. 

Or removal of guardian pendente lite, 
appointment of new guardian on, 
s. 459. 

Of aibitrator or umpire, s. 510. 

Debt — 

Attachment of, s. 168. 

Delivery of, to purchaser at sale, s. SOL 

Decay — 

Application for sale of articles subject 
to, s. 498. 

Decree — 

Against plaintiff b}^ default bars fresh 
suit unless sufficient cause shown, 
8. 103. 

To bear date on which judgment was 
pronounced, s. 205. 

What to contain, s. 206. 

Power to amend, s. 206. 

For recovery of portion of immoveable 
property, s. 207. 

For delivery of moveable property, 
s. 208. 

May order interest, s. 209. 

May order payment by instalments, 

8 . 210 . ^ 

May provide payment of mesne-profits 
with interest, s. 211. 

Court may determine amount of mesne- 
piofits before passing, s. 212. 

In administration-suits, s. 213. 

In suits to enforce right of pre-emp- 
tion, s 214. 

In suits for dissolution of partnership, 
s. 215. 

In suits for set-off, s. 216, 

Effect of, for defendant in a case of 
set-off, a. 216. 

Furnishing of certified copy of, s. 217. 
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Decree (contd.) — 

What court may execute, s. 223. 

Of one court how to be executed by 
another, s 224. 

To be filed by court to which it is sent, 
8. 225. 

To be executed by court to which it is 
seat, s. 226. 

How to be executed if sent to a high 
court, 8. 227. 

Powers of court receiving, s, 228, 

Of courts established by goveinment in 
native states how to be executed, 
s 229. 

Application for execution of, s. 230. 

Application by joint decree-holder to 
execute, s. 231. 

Application by transferee of, s. 232. 

Transferee to hold subject to equities 
enforceable against original holder 
of, 8. 233. 

If judgmont-debtor die, application for 
execution of, may be made against 
his representative, s. 234. 

Contents of application for execution 
of, s. 235. 

Application to attach moveable pro- 
perty to contain inventory, s. 236. 

Application to attach immoveable pro- 
pel ty what to contain, s. 237. 

When application to be accompanied by 
extract from collector’s register, s. 238. 

When court may stay execution of, 
s. 239. 

Pow'er to require security from, or im- 
pose conditions upon, judgment- 
debtor, s. 240. 

Liability of judgment-debtor dis- 
charged to be re-taken, s. 241. 

Older of couit passing decree or of ap- 
pellate court binding upon court ap- 
plied to, s. 242. 

Stay of execution pending suit between 
decree-holder and judgment-debtor, 
s 243. 

Questions to be decided by court exe- 
cuting, s. 244. 

Procedure on application for execution 
of, s. 245. 

Gross, 8. 246. 

Cross-claims under same, s. 247. 

Notice to show cause against execution 
of, s. 248. 

Procedure after issue of such notice, 
s. 249. 

When warrant to issue for execution 
of, s 250, 

Hate, signature, and seal of warrant for 
execution of, s. 251. 

Against representative of deceased for 
money to be paid out of deceased's 
property, s. 252. 


Decree (contd.) — • 

Against surety, s. 253. 

Por money how to be enforced, s. 254. 

For mesne-profits, s. 255. 

Power to direct immediate execution of 
decree for money not exceeding 
1,000 rs., s. 256, 

Modes of paying money under, s. 257. 

Payment of money out of court to de- 
cree-holder, s. 258. 

For specific moveables or recovery of 
wives, s. 259. 

For specific performance or restitution 
of conjugal rights, s. 260. 

For execution of conveyances or en- 
dorsement of negotiable instruments, 
s. 261. 

Form and effect of conveyance by 
court, s. 262. 

For immoveable property, s. 263. 

For delivery of immoveable property 
when in occupancy of tenant, s. 264. 

For partition of estate or separation of 
share, s. 265. 

What property liable to attachment and 
sale in execution of, s. 266. 

Power to summon and examine persons 
as to property liable to seizure, s. 267. 

Attachment of debt, share, and other 
property not in possession of judg- 
ment-debtor, 8. 268 

Attachment of moveable property in 
possession of defendant, a. 269. 

Attachment of negotiable instruments, 
s. 270. 

Seizure of property in house, s. 271. 

Seizure of property in zand.na, s. 271. 

Attachment of property deposited in 
court or with government-officer, 
s. 272. 

Attachment of, for money, s. 273. 

Attachment of other, s, 273. 

Attachment of immoveable property, 

8 274. 

Withdrawal of attachment after satis- 
faction of, s. 275. 

Private alienation of property after at- 
tachment to be void, s. 276. 

Court may order coin or currency-notes 
attached to be paid to party entitled, 
s. 277. 

Investigation of claims to and objec- 
tions to attachment of attached pro- 
perty, s, 278. 

Evidence to be adduced by claimant, 
s 279. 

Eelease of property from attachment, 
s 280. 

Disallowance of claim to release of pro- 
perty attached, s. 281. 

Continuance of attacbmont subject to 
claim of incumbrancer, s. 282. 
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Decree (contd.) — 

Saving of suits to establish right to 
attached property, s. 283. 

Power to order property attached to he 
sold, and proceeds paid to person enti- 
tled, s. 284. 

Property attached in execution of de- 
crees of several conits, s. 285 

Execution of, by collector, s 320. 

Execution of money, by collector, s. 322. 

Execution of, against goveinracnt, 
s. 429. 

Of court of native state, execution of, 
s. 434. 

Enforcement of, in arbitration-cases, 
s. 622. 

No appeal from, in arbitration-cases, 
s 522. 

Enforcement of, on questions refen ed by 
agreement to court’s decision, s 531. 

Power to set aside, in suits on nego- 
tiable instruments, s. 634. 

Appeal from original, s. 540. 

Execution of, not to be stayed solely 
by reason of appeal, s. 545. 

Stay of execution of appealable, before 
time for appealing has expired, s. 545. 

Contents of, by appellate court, s. 579. 

Dissenting judge need not sign, s. 579. 

Copies of judgment and, to be furnished 
to parties, s. 580. 

Copy of, to be sent to lower court, 
8. 581. 

Of appellate court, execution of, s. 583. 

Defamation — 

Form of plaint for, sch. iv., Nos. 89, 90. 

Default — 

Decree against plaintiff by default bars 
fresh suit, s. 103. 

Of payment, forfeiture of deposit of 
purchaser in, s. 308. 

Where security taken before judgment, 
payment by surety in defendant’s, 
s. 479. 

In suits for injunction, judgment by, 
s. 479. 

Dismissal of appeal for, s. 556. 

Defect — 

In piocedure when to be ground for 
appeal, s. 584. 

Except as provided in s. 588, no appeal 
before decree from order passed in 
course of suit, but if decree be appeal- 
ed against, erroi', irregularity, or 
defect may be set forth in rnemoran- 
^ dum of appeal, s. 591. 

Defence — 

By government of suit against public 
officer, s. 426, 

Defendants — 

Who- may jain^ as, 8. 28. 


Deficiency — 

Upon re-aale of goods sold at auction, 
form of plaint for, seh. iv., No. 13. 
Deliveo'^y — 

Of moveable property to purchaser 
after seizure, s. 299. 

Of immoveable property in occupancy 
of judgment-debtor, s. 318. 

Of immoveable property in occupancy 
of tenant, s. 319. 

To purchaser of moveable property to 
which judgment-debtor is entitled 
subject to lien, s. 300. 

Of debts and shares to purchaser, s. 301. 

Demeanour — 

Of witnesses, s. 188. 

Deposit — 

Purchaser of immoveable property to 
make, s. 306. 

Forfeiture of, in default, s. 308. 

By defendant of any sum he considers 
a full satisfaction of claim, s. 376. 

Notice of such, s. 377. 

Interest on, not allowed to plaintiff 
after receipt of notice, s. 378. 

Procedure where plaintiff accepts, as 
satisfaction in part, s. 379. 

Procedure where he accepts it as satis- 
faction in full, s. 379. 

When defendant may be ordered before 
judgment to make, s. 479. 

Trustee holding money or other thing 
being the subject of suit may be or- 
dered to, s. 502. 

Of expenses for sending up translations 
of cases in appeal to queen, s. 602. 

Depositions — - 

Commission when executed to be return- 
ed to court issuing it with, s. 389. 

Taken by commission may be read in 
evidence, s. 390. 

Arbitrators to file, s, 516. 

Descent — 

No person exempt from jurisdiction by 
reason of, a. 10. 

Destruction — 

Form of plaint for restoration of move- 
ables threatened with, and for injunc- 
tion, sch. iv., No. 103. 

Detention — 

Of moveables, form of plaint for 
wrongful, sell, iv., No. 97. 

Devolution’^ 

Of any interest pending suit, procedure 
in case of, s. 372. 

Diet-money — 

See SubdBtence-aUowance. 
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Discharge — 

L’uibility of judgment -debtor granted 
bis, s. 241. ! 

Effect of insolvent’s, s. 357. 

Of next friend, minor on coming of age ! 
may apply for, s. 451. . 

Surety for defendant arrested before 
judgment may apply for, s. 480. 
Dismissal — I 

Of parties to a suit, s. 32. 

Of suit for plaintiff’s failure to pay 
court-fee and serve^ summons, s. 97. 

Of suit where plaintiff fails to appear, 
s. 102. 

Of suit where security for costs not 
given by plaintiff residing out of 
British India, s. 381. 

Of suit, minor on coming of age may 
apply for, s. 452. 

Of appeal for default, s. 556. 

Of appeal where notice not served owing 
to appellant's failure to deposit cost 
of notice, s. 557. 

Discovery — 

Of documents (see Documents^, 

Disposal — 

Of suit at the first hearing, ss. 152 — 155. 

Dissolution — 

Of partnership, suit for, s. 215. 

District — 

Suit for immoveable property situate 
in different, jurisdiction of same, s. 19. 

Suit for immoveable property situate 
in more than one, s. 19. 

District panchayats in Madras, saving 
of jurisdiction and procedure of, s. 6. 

Diversion — 

Of water-course, form of plaint for, 
sch. iv., Nos. 81, 102. 

Division — 

Of code, s. 9, 

Documents — 

Production of, by plaintiff, s. 59. 

If not in bis possession, s. 60. 

Not to be admitted if not filed with 
plaint, s. 63. 

Summons to order production of, a. 70, 

Either party may demand admission of 
genuineness of, s. 128, 

Affidavit regarding possession of, s. 129, 

Power to order production of, s. 130. 

Notice to produce for inspection, s. 131. 

Party receiving notice to give notice 
when they may he inspected, s. 132. 

Application for order of inspection of, 
s. 133. 

Application to be founded on affidavit, 
s» 134 

Power to determine right of inspection 
of, s. 136, 


Documents (contd.) — ■ 

Consequences of failure to answer or 
give inspection of, s. 136. 

May be sent for by court from any other 
court or public officer, s. 137. 

Intended to be put in evidence to be in 
readiness at the first hearing, s. 138. 

Effect of non-production of, s, 139. 

To be received by court at the first 
hearing, s. 140. 

Rejection of irrelevant or inadmissible, 
s. 140. 

Not to be placed on record unless proved, 

s. 141. 

Procedure where they consist of entries 
in shop-books, s. 141. 

Court to mark rejected, s. 142. 

Impounding of, s, 143. 

Return of, after lapse of time for ap- 
peal, 8. 144, 

Provisions as to, apply to all other, ma- 
terial objects producible as evidence, 
s. 145, 

Summons to produce, a. 164. 

Power to require any person present in 
court to produce, s. 165. 

Service of summons for production of, 
s. 166. 

Arbitrators to file, s. 5l6. 

Production in appellate court of addi-^ 
tional, s. 568. 

Drawer — 

Against acceptor, form of plaint by, 
scb. iv., No. 37. 

Form of plaint by payee against, for 
non-acceptance, sch. iv , No. 41. 

Acceptor and indorser, form of plaint 
by indorsee against, sch. iv., No. 46. 

Form of plaint against, for non-accept- 
ance of foreign bill, sch. iv., No. 47. 

Drum — 

Attachment of immoveable property 
by prohibitory order to be by beat 
of, 8. 274, 

Delivery of immoveable property by 
beat of, s. 319. 

Dwelling-house . — 

Form of plaint on policy on, sch. iv., 
No. 54. 

Form of plaint for trespass in entering, 
sch, iv., No. 74. 

Employ — 

Form of plaint for breach of contract 
to, sch iv.j No. 60. 

' Form of plaint for breach of contract 
to, where the employment never took 
effect, sch. iv., No. 61. 

Enactments repealed—^ 

S. 3, 
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Endorsement — 

By court staying proceedings where 
all defendants do not resid.e within 
its jurisdiction, s. 20. 

By court returning plaint for presenta- 
tion to proper court, s. 56. 

On plaint by pkintifE of documents 
filed with it, s. 58. 

Of summons by defendant, s. 79. 

Of time and manner of service of sum- 
mons by serving officer, s. 80. 

By jailor of summons served on pri- 
soner, s. 88. 

Of documents put in, s. 141. 

Of rejected documents, s. 142. 

Of negotiable instruments, decree for, 
s. 26L 

On warrant, s. 343. 

Of warrant by officer, s. 343. 

Enforeement — 

Of award made without corf s inter- 
vention, s. 526. 

Of orders of queen, s. 610. 

Envoy of foreign state-— 

When he may be sued, s. 433. 

Exempt from arrest, s. 433. 

When his property may be attached, 
s. 433. 

Error — 

No decree to be reversed or altered 
for, not affecting merits or jurisdic- 
tion, s. 578. 

Or defect (substantial) in procedure to 
be ground for appeal, s. 584. 

Except as provided in s. 588, no appeal 
before decree from order passed in 
course of suit, but if decree to ap- 
pealed against, defect, irregularity, 
or error may be set forth in memo- 
randum of appeal, s. 591. 

Evidence — 

(Documentary) to be in readiness at 
the first hearing, s. 138. 

Provisions as to documents applied to 
all other material objects producible 
as, s. 145. 

Judgment on failure to produce at first 
hearing, s. 155. 

Summons to witnesses to attend and 
give, s 159. 

Court may require any person present 
to give, s. 155. 

Court may summon strangers to give, 
s. 171. ® ’ 

Consequence of refusal of witness to 
give, s. 174. 

Consequence of refusal of party to 
give, s. 177. 

On day of heaiing party having right 
W bogin to produce, s. 179. 


Evidence (cotitd,)— 

Opposite party then to produce, s. 180. 

In appealable oases, how to be recorded, 
s. 182. 

Not taken down by judge, memorandum 
when, s. 184. 

May be taken down in English when, 
s. 185. 

Objections to, how to be taken down, 
ss. 186, 187. 

In unappealable cases, memorandum in, 
s. 189. 

Taken by judge removed before conclu- 
sion of suit, power to deal with, 
s. 191. 

JDe bene esse, s 192. 

May be given by affidavit, s. 195. 

Taken by commission, s. 390, 

Additional, may be taken by appellate 
court, 8. 568. 

Production in appellate court of addi- 
tional, s. 568. 

Mode of taking additional, s. 569, 

Examination — 

Of serving officer, s. 82. 

Of parties by court at the first hearing 
regarding allegations in plaints and 
written statements, s. 117. 

May be oial, s. 118. 

Substance of, to be written, s. 119. 

Consequence of refusal or inability of 
pleader to answer questions, s. 120. 

Of witnesses, ss. 181 — 193. 

De bene esse, s. 192. 

Of witnesses by commission, s. 383. 

Of accounts by commission, s 394. 

Of applicant to sue as pauper, s. 406. 

Of additional witnesses io. appellate 
court, s. 568. 

Excess — 

Abandonment of, to bring suit within 
court’s jurisdiction, s. 43. 

Execution — 

Of decree either by court which passed 
it or by another court, s. 223. 

Of decree in another court, application 
for, s. 223. 

Of decrees passed in suits cognizable 
by small cause courts may be made 
by presidency s. c- courts, s. 223. 

Of decree by another court, procedure 
in case of, s. 224. 

Of decree of court which passed it by 
high court, s. 227. 

Of decrees of courts established by 
government in native states, s. 229. 

Of decree, application for, s. 230. 

Of decree against person and propeidsy, 
court may in its discretion refuse, 
s. 230. 
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Extmtion (contd.) — 

Of decree, subsequent application for, 
not to be granted unless due diligence 
used on preceding application, s. 230. 

Of decree, no subsequent application 
for, to be granted after 12 j^ears after 
date of decree, s. 230. 

Of decree, subsequent application for, 
may be granted after 12 years where 
judgment-debtor has by fraud or force 
prevented, s. 230. 

Of decree, application by joint-deoree- 
holder for, s. 231. 

Of decree, application by transferee 
for, s. 2,^2. 

Of decree, if judgment-debtor die, appli- 
cation for, may be made against his 
representative, s, 234. 

Of decree, when court may stay, s. 239. 

Of decree, stay of, pending suit between 
decree-holder and judgment-debtor, 
s. 243. 

Of decree, when court to issue notice 
to show cause against, a. 248. 

Of decree against representative of de- 
ceased for money to be paid out of 
deceased’s property, s. 252. 

Of decree against surety, s. 253. 

Of decree for money, s. 254. 

Of decree for mesne-profits to be sub- 
sequently ascertained, s. 255. j 

Of decree for money not exceeding 1,000 
rs., court may order immediate, a. 256. 

Of decree for specific moveables or re- 
covery of wife, s. 259. 

Of decree for specific performance or 
restitution of conjugal rights, s. 260. 

Of conveyances, or endoisement of 
negotiable instruments, decree for, 
8. 261. 

Of decree for delivery of immoveable 
property, a, 263. 

Of decree for delivery of immoveable 
property in occupancy of tenant, 
8. 264. 

Of decree for partition of estate or 
separation of share, s. 265. 

Of decree by attachment of debt, share, 
and other property not in possession 
of judgment-debtor, s. 268. 

Of decree by attachment of moveable 
property in possession of defendant, 
s. 269. 

Of decree by attachment of negotiable 
instruments, s. 270. 

Of decree by seizure of property in 
house, s. 271. 

Of decree by seizure of property in 
zandnas, s. 271. 

Of decree by attachment of property- 
deposited in court or with govern- 
ment-officer, s. 272. 


Execution (contd.)— 

Of decree by attachment of decree for 
money, s. 273. 

Of decree by attachment of immoveable 
property, s. 274. 

In British India of decrees of courts of 
native states, s. 434. 

Of warrants of arrest in cantonments, 

8. 469. 

Of trusts, form of plaint for, sch. iv., 
No. 108. 

Executor — 

Claims by or against, not to be joined 
with personal claims, s. 44. 

Enfoi cement of injunction for breach 
of contract or other injury by, s, 490. 
See trustees. 

Exemption — 

Of public officers from personal appear- 
ance, s. 428. 

Of women and persons of rank from 
peisonal appearance, ss, 640, 641. 

Of judge, magistrate, or other judicial 
officer from arrest while going to, 
presiding in, or returning from his 
court, 8. 642. 

Of parties to a suit, their witnesses, and 
their pleaders and recognized agents, 
from arrest while going to or return- 
ing from court for such suit, s. 642. 
Ex-pavte decree — 

Defend ant may a pply to set aside, s, 108. 
Shall not be set aside without notice 
to opposite party, s. 109. 

Expense — 

Process to be served at whose, s. 39. 

Of proving genuineness of document, 
8. 128. 

Expenses — 

Of witnesses, ss. 160 — 162. 

Experiments — 

Taking of, s. 499. 

Extent — 

Of code, s. 1. 

Extension of time — 

To enable public officer to correspond 
with government, s. 423. 

For making award, s. 514. 

Fad — 

Agreement, of parties to refer questions 
of, to court’s decision, s. 527. 

Form of plaint for money received by 
defendant through pUintiffi’ s mistake 
of, sch, iv., No. 4. 

Factor — 

Form of plaint for price of goods sold 
by, sch. iv , No. 3. 

Failure — 

To produce evidence at first hearing, 
s. 155. 

13c& 
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False imprisonment — 

Form of plaint for assault and, sch. iv., 
No. 86. 

Family — 

Form of plaint for necessaries furnished 
to defendant’s testator’s, sch. iv., No,9. 

Father — 

Form of plaint by master against ap- 
prentice’s, sch. iv., No. 64. 

Fidelity — 

Form of plaint on bond for clerk’s, 
sch. iv., No. 66. 

Filing — 

Of appointment of pleader, s. 39. 

Of documents, ss. 58 — 141. 

Fire — 

Form of plaint on policy on cargo lost 
by, sch. iv., No. 50. 

Fire-insurance policy—' 

Form of plaint on, sch. iv.. No. 54. 

First hearing — 

Disposal of suit at the, ss. 152 — 155. 

First indorsee — 

Against maker, form of plaint by, sch. 
iv., No. 30. 

Against acceptor, form of plaint by, 
sch.iv., No. 39. 

Against first indorse!*, form of plaint by, 
sch. iv., No, 32. 

First indorser — 

Form of plaint by subsequent indorsee 
against, sch. iv., No. 33. 

Form of plaint by first indorsee against, 
sch. iv., No. 42. 

Form o-f plaint by subsequent indorsee 
against, sch. iv., No. 43. 

First and second indorser — | 

Form of plaint by subsequent indorsee 
against maker, sch. iv., No. 36. 

Fixed price — 

Form of plaint for goods sold and deli- 
vered at, sch. iv., No. 6. 

Form of plaint for goods delivered to 
third party at defendant’s request at, 
sch. iv., No. 8. 

Form of plaint for goods sold at. sch. 
iv., No. 10. 

Form of plaint for services at, sch. iv.. 
No. 16. 

Form of plaint for services and mate- 
rials at, sch. iv., No. 18. 

Foreclosure — 

Form of plaint for, sch. iv., No. 109. 

Foreign bill — 

Form of plaint by payee against drawer 
for non-acceptance of, sch. iv., No. 47. 

Foreign co%iris — 

Frovisions as to issue of commissions to 
apply to commissionsi8snedhy,€.391. 


Foreign judgment — 

When no bar to suit in British India, 
s. 14. 

Form of plaint on, sch. iv., No. 27. 

Foreign ruler — 

May sue in courts in British India, s, 431. 

Foreign suits — 

Pending in foreign courts may be tried 
by courts in British India, s. 14, 

Forfeiture — 

Of deposit of defaulting purchaser- 
s. 308. 

Frame — 

Of suit, 8. 42. 

Of issues, ss. 146 — 151 (see also Issues), 

Fraud — 

Form of plaint for procuring property 
by, sch. iv., No. 76. 

Form of plaint for procuring credit to 
be given to another by means of, 
sch. iv.. No. 77. 

Fraudulent disposal — 

Of property by pauper, s. 407. 

Fraudulent purchaser — 

And his transferee with notice, form of 
plaint against, sch. iv., No. 98. 

Freight — 

Of goods, form of plaint for, sch. iv.. 
No. 24. 

Form of plaint on policy on, sch. iv.. 
No. 51. 

Freightor — 

Form of plaint by ship-owner against, 
for not loading, sch, iv.. No. 70. 

Gazette — 

Notification extending any portion of 
this code to presidency s. c. courts 
to be published in, s. 8. 

Notification declaring in what areas 
collector may execute decrees for 
sale of immoveable property to bo 
published in, s. 320. 

Kules as tosales of land in exeentiom 
of decrees to be published in, s. 327. 
Application to be declared an insolvent 
may be published in, s. 347. 
Notification declaring that decrees of 
native states may be executed in 
British India to be published in, 
8. 434. 

Notification exempting persons of rank 
from personal appearance may be 
published in, s. 642, 

Bigh court making rules to pubMsk 
them in, s. 652. 

General average — 

Form of plaint for loss by, sch. iv.. 
No. 52. 
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Goods — 

Sold by factor, form of plaint for price 
of, sell, iv., No. 3. 

Sold at fixed price and delivered, form 
of plaint for price of, sch. iv., No. 6. 

Sold at reasonable price and delivered, 
form of plaint for price of, sch. iv., 
No. 7. 

Delivered to third party at defendant’s 
request at fixed price, form of plaint 
for price of, sch. iv., No. 8. 

Sold at fixed price, form of plaint for 
price of, sch. iv., No. 10. 

Sold at reasonable price, form of plaint 
for price of, sob. iv., No. 11. 

Made at defendant’s request and not 
accepted, form of plaint for price of, 
sch, iv.. jSTo. 12. 

Sold at auction, form of plaint for defi 
ciency upon re-sale of, sch. iv., No. 
13. 

Dorra of plaint for freight of, sch. iv., 
No. 24. 

Sold, form of plaint for not delivering, 
sch. iv.. No. 59. 

Form of plaint for refusal to deliver, 
sch. iv., No. 75. 

Government — 

Suits by or against, to be instituted in 
name of secretary of state, s. 416. 

Who are recognized agents of, s. 417. 

Plaints in suits by secretary of state, 
8. 418. 

Government-pleader to be agent of, for 
receiving process, s. 419. 

Appearance and answer by secretary of 
state, 8. 420. 

Attendance of person able to answer 
questions relating to suit against, 
s. 421. 

Service on public officer, s. 422. 

Extension of time to enable public 
officer to make reference to, s. 423. 

Notice previous to suing secretary of 
state or public officer, s. 424. 

No warrant of arrest to be issued in such 
suit without the written consent of 
district judge, s. 425. 

Application where, undertakes defence, 
s. 426. 

Procedure where no such application 
made, s. 427. 

Defendant not liable to arrest before 
judgment, s. 427. 

Procedure where decree is against pub- 
lic officer, s. 427. 

Exemption of public officer from per- 
sonal appearance, s. 428. 
Government pleader — 

Includes any officer appointed by local 
government to perform functions 
imposed by this code, s. 2. 


Government pleader (coDtd) — 

To be agent of government, s. 417. 

Grounds of appeal — » 

To be set forth concisely, s. 541. 

Appellant to confine himself to, s. 542. 

Gicardian — 

Form of plaint by master against ap- 
prentice’s, sch. iv., No. 64. 

See Minor, 

Hearing of suit — 

Procedure for the, ss. 179 — 193. 

Heir — 

Claims by or against, not to be joined 
with peisonal claims, s. 44. 

High court — 

Power of, to transfer suits, ss. 23, 24, 25. 

May execute decrees of other courts, 
s. 227. 

To make rules regarding sales in execu- 
tion, s. 287. 

To make rules for admission of affidavits 
as evidence, s. 647. 

Hund4s — 

Institution of summary suits on, ss, 
532—538. ^ 

Immediate indorser — 

Forms of plaints by subsequent indorsee 
aaginst his, sch. iv.. Nos. 34, 44. 

Immediate possession — 

Of subject of suit, when party may be 
put in, s. 501. 

Immoveable property — 

Delivery of, under decree, s. 263. 

Delivery of, under decree, when in ten 
ant’s occupancy, s. 264. 

Sale of, in execution of decree, s. 304. 

Postponement of sale of, to enable de- 
fendant to raise amount of decree, 
s. 305. 

Deposit by purchaser of, s, 306. 

Time of payment in full, s. 307, 

Piocedure in default of payment, s. 308. 

Notification on re-sale, s. 309. 

Co-sbarer of a share of undivided estate 
sold in execution to have preference 
in bidding, s 310. 

Sale of, not to be set aside on ground of 
irregularity, unless in case of substan- 
tial injury, s. 311. 

Effect of objection being disallowed, and 
of its being allowed, s. 312. 

Power to apply to set aside sale, s. 313. 

Confirmation of sale, s. 314. 

If sale set aside, price to be returned to 
purchaser, s. 315. 

Certificate to purchaser of, s. 316. 

Benami purchaser not recognized, s. 317. 

Delivery of, in occupancy of judgment- 
debtor, s. 318. 
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Immoveable property (contd.) — 
Delivery of, in occupancy of tenant, 
s. 319. 

Power to prescribe rules for transfer- 
ring to collector execution of decrees 
for sale of, s. 320. 

Power to prescribe rules as to transmis- 
sion, execution, and re- transmission 
of decrees, s. 320. 

Power of collector as to sale of, in exe- 
cution of decree, s. 321. 

Power of collector as to execution of 
certain money-decrees so transferred, 
s. 322. 

Procedure by collector in cases of de- 
cree for money, s. 323. 

Sale by collector, s. 324. 

Sale to be reported to court by collector, 
s. 325. 

Collector to render accounts of sale, 
s. 325. 

When com't may authorize collector to 
stay public sale of, s 326. 

Local rules as to sales of, in execution 
of decrees for money, s. 327. 

When a person may be put in immedi- 
ate possession of, tbe subject of dis- 
pute, s 501. 

Conveyed, form of plaint for purchase- 
money of, sell, iv., No. 14. 

Contracted to be sold, form of plaint for 
purchase-money of, sch. iv., No. 15. 
Perm of plaint by absolute owner for 
possession of, sch iv., No. 94. | 

Perm of plaint by tenant for possession ! 
of, sch. iv., No. 96. 

Impounding — 

Of documents {see Documents'). 

Of moveable property being subject of 
appeal to queen, s. 608. 

Imprisonment — 

Of jndgment-debtois to be in jail of 
district, s. 336. 

Not to exceed six months, and, where 
decree not more than 50 rs., not to 
exceed six weeks, s, 342. 

Period of, where defendant fails to 
give security or find fresh security 
before judgment, s. 481. 

Injunction granted for committing 
breach of contract or other injmy to 
be enforced by, or attachment, s. 493. 

Inability — 

Of pleader to answer, consequence of, 
s. 120. ’ 

Indemnity — 

Giving of, in suits on lost negotiable in- 
struments, s. 61. 

Porm of plaint on agreement of, sch. 
iv., Nm 69. 


Indorsee — 

Against drawer, acceptor, and indorser, 
foim of plaint by, sch. iv., No. 46. 
InfirmAty — 

Commission to examine witness unable 
to attend from, s, 383. 

Injunction — 

Granting of, in wbat cases, e. 492. 

To restrain repetition or continuance of 
breach of contiact or other injury, 
s. 493. 

Enforcement of, in suit to enforce 
breach of contract by imprisonment 
or attachment, s. 493. 

Notice to opposite party before grant- 
ing, s. 494. 

To corporation binding on its member® 
and officers, s. 495. 

May be discharged, varied, or set aside, 
s. 496. 

Compensation for groundless, s. 497. 

Restraining waste, form of plaint for, 
sch. iv.. No. 100. 

Against diversion of water- course, form 
of plaint for, sch iv., No. 102. 

Porm of plaint for restoration of move- 
ables threatened with destruction and 
for, sch. iv., No. 103. 

Injuries — 

Caused by negligence on railroad, from 
of plaint for, sch. iv., No. 87. 

Caused by negligent driving, form of 
plaint for, sch. iv , No. 88. 

Insolvency — 

When plaintiffi’s, bars suit, s. 370. 

Matters relating to, under ss. 351, 352^ 
353, or 357, are appealable to high 
court only, s. 588, 

Insolvent — 

Court before which a judgment-debtor 
is brought up under arrest to inform 
him that he may apply to be declared 
an, s. 336. 

Any person arrested or imprisoned may 
apply to be declared an, s. 344. 

Contents of application, s. 345. 

Subscription and verification of appli- 
cation, s. 346. 

Service on decree-holder of copy of ap- 
plication and notice of court, s. 347» 

Power of court to serve other creditors, 
8. 348. 

Power of court to release applicant 
from jail, s. 349. 

procedure at hearing, s. 350. 

Declaration of insolvency and appoint- 
ment of receiver, s. 351. 

Creditors to prove their debts, s. 352. 

Applications by creditors to be included 
in insolvent’s schedule, s. 353. 
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Insolvent (contd.) — 

Effect of order appointing receiTer, 
s. 354. 

Receiver to give security to collect as- 
sets, s. 355. 

Discharge of, s. 355. 

Duty and remuneration of receiver, 
s. 356. 

Effect of discharge of, s 357. 

When court may declare, absolved from 
further liability, s. 35^ 

Procedure in case of dishonest applica- 
tion, s. 359. 

Investment of courts other than district- 
courts with insolvency-powers, s. 360. 

Inspection — 

Of documents (see Dociments). 

Instalments — 

Payment of decree by, s. 210. 

Institution of suits — 

Place of, ss. 15 — 25. 

To be commenced by presenting plaint, 
s. 48. 

Instrument — 

Por payment of money only, forms of 
plaints upon, soh. iv,, No. 28. 
Interest — 

Decree may order, s. 209. 

Decree may order, on payment by in- 
stalments, s. 210. 

Decree may order payment of mesne- 
profits with, s 211. 

Questions regarding, to be dealt by 
court executing decree, s. 224. 

On sum deposited by defendant not al- 
lowed to plaintiff after receipt of 
notice, s. 378. 

When a party is put in immediate pos 
session of land, the subject of suit, 
hy the payment of government-re- 
venue, court may order defaulter to 
pay, s. 501. 

Interlocutory orders — 

Power to order detention of pi'operty, 
and to autluu’ize entry, taking of 
samples and experiments, s. 449. 
Power to order sale of perishable arti- 
cles, s 498. 

Application for such orders to be after 
notice, s. 500. 

When party may he put in immediate 
possesbion of land, the subject of 
dispute, s. 501. 

Deposit in court of money or other 
thing, s. 502. 

Intermediate indorser — 

Forms of plaints by subsequent in- 
dorsee against, sch. iv., Nos. 35, 45. 
Interpleader — 

Form of plaint in, sch. iv., No. 104. 


Interpleader-suits — 

May be instituted when, s. 470. 

Plaint in, s. 471. 

Payment of thing claimed into court, 
s. 472. 

Procedure at first hearing of, s. 473. 

When agents and tenants may insti- 
tute, 8. 474. 

Plaintiff’s cost in, s. 475. 

Procedure when defendants are suing 
stake- holders in, s. 476. 

Interpretation-clause — 

S. 2. 

Interrogatories — 

Any party may deliver, s. 121. 

Service of, s. 122. 

Inquiry into propriety of, s. 123. 

Service of, on officer of corporation Of 
company, s. 124. 

Power to strike out irrelevant, s. 125. 

Time for filing affidavit in answer to, 
s. 126. 

Procedure where a party omits suffici- 
ently to nswer, s. 127. 

Regarding possession of documents, 
s. 136. 

Commission for examination on, s. 383. 

Intervention — 

Filing of award in matter referred to 
arbitration without court’s, s. 525. 

Inventory — 

Application for attachment of moveable 
property to be accompanied by, s 236. 

Rejection of application if unaccom- 
panied by, s. 245. 

Investigation — 

Of complaints of resisting execution of 
decree, s. 328. 

Of claims to property attached before 
judgment, s. 487. 

Irreg ularities — 

Not to vitiate sale of moveable pro- 
perty, s. 298. 

Not to vitiate sale of immoveable pro- 
perty, s. 311. 

Decrees not to be reversed or modified 
for enois or, not affecting merits or 
jurisdiction, s. 578. 

When they may be set forth in memo- 
randum of appeal, s. 591. 

Irrigation — 

Form of plaint for obstructing right to 
use water for, sch. iv., No. 82. 
Issues — 

Framing of, s. 146. 

To be framed from what materials, 
s. 147. 

Court may examine witnesses or docu- 
ments before framing, s. 148. 
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Issues (cont(3.)— 

Power to addj amend, or strike out, 
s. 149. 

Questions of fact or law may by agree- 
ment be stated in the form of, s. 150, 

Court may pronounce judgment if satis- 
fied that the agreement was executed 
in good faith, s. 151. 

Praraing of, by appellate court for 
lower court, s. 566. 

I 

^Service of summons in, ss. 87, 88. 

Imprisonment of judgment-debtor in, 
8. 336. 

Committal of defendant to, on failing 
to give security, or find fresh secu- 
rity, before judgment, s. 481. 

Joinder — 

Of plaintiffs, when there may be a, s. 26. 

Of defendants, when there may be a, 
s. 28. 

Of parties liable to the same contract, 
8. 29. 

Of causes of action, s. 45. 

Joint-stoch companies — 

Service of interrogatories on, s. 124. 

Judge — 

Magistrate, or other judicial officer ex- 
empt from arrest while going to, pre- 
siding in, or returning from his court, 
s. 642. 

Judgment — 

At first hearing, ss. 154, 155, 

When court to pronounce, s. 198. 

Power to pronounce, written by judge’s 
predecessor, s, 199. 

Language of, s. 200. 

Translation of, s. 201. 

To be dated and signed, s. 202. 

What to contain, s. 203. 

Court to state its decision, with the rea- 
sons thereof, on each separate issue, 
8. 204. 

Public officer not liable to arrest before, 
s. 427. 

Arrest and attachment before, ss. 477 — 
490. 

By default in suit for injunction, s. 497. 

To be according to award, s. 522. 

In cases referred by agreement to 
court’s decision on questions of law 
or fact, s. 531. 

In appeal when and where to be pro- 
nounced, s. 571. 

Language of such, s. 672. 

Translation of such, s. 573. 

Contents of such, s. 574. ’ , 

By a majority of judges, s. 575. 

May confirm, vary, or reverse decree, 
a. 577. ^ 


Judgment-debtor — 

May be arrested at any time, s. 336. 

Shall not be arrested in his house after 
sunset, 8. 336. 

May apply, when brought up, to be de- 
clared an insolvent, s. 336. 

Warrant of arrest to direct him to be 
brought up, 8. 337. 

Subsistence-allowance of, s. 338. 

Eelease of, s. 341. 

Jurisdiction — 

Saving of. of military courts of request, 
s. 6. 

Saving of, of single officers appointed 
to try small suits in Madras and 
Bombay, a. 6. 

Saving of, of village-mnnsifs in Madras, 
s. 6. 

Saving of, of village and district pan- 
chayats in Madras, s. 6. 

No person exempt from, by reason of 
descent or place of birth, s. 10. 

Of civil courts, s. 11. 

Suits to lie in court within whose, sub- 
ject-matter is situate, s. 16. 

Other suits to lie in court within whose, 
defendants reside or cause of action 
arose, s 17. 

Power to stay proceedings where all 
defendants do not reside within 
court’s, 8. 20. 

Application by defendant to transfer suit 
to another court having, ss. 22 — 25. 

Eelinqnishment of part of claim to 
bring it within, s. 43. 

Security may betaken before judgment 
from defendant about to leave, s. 477. 

Security may be taken before judgment 
from defendant about to remove his 
pioperty from, ss. 483, 484. 

No decree to be reveised or modified for 
error or irregularity not affecting 
merits or, s. 578. 

Land — 

Form of plaint for breach of agreement 
to convey, sch. iv., No. 56. 

Form of plaint for breach of agreement 
to purchase, sch. iv , No. 57. 

Form of plaint for breach of agreement 
to complete purchase of, sch, iv., 
No. 58. 

Fornrof plaint for trespass on, sch. iv., 
No. 71. 

See Immo'Gmhle property. 

Landlord — 

Form of plaint by tenant against, with 
special damage, sch iv., No. 67, 

When tenant may institute interpleader- 
suit against his, s. 474. 

Language — 

Of subordinate courts, s. 645* 
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Law — 

Agreement of parties to refer questions 
of, to court’s decision, s. 527. 

Paiinre to determine some material 
issue of, or usage having the force of, 
to be ground for appeal, s. 684. 

Appeals to queen must involve some 
substantial question of, s. 596. 

Beference to high court on questions 
of, s. 617. 

Powers of registrars of small cause 
courts to state cases involving ques- 
tions of, s. 646. 

Lease — 

Form of plaint for rent reserved in, 
sell, iv., No. 20. 

Leave — 

Before decree next friend or guardian 
ad litem, not to receive money with- 
out court’s, s. 461. 

Next friend or guardian not to compro- 
mise without court’s, a. 462. 

In suits on negotiable instruments de- 
fendant not to appear without, s. 532. 

Leave of absence — 

Military men unable to obtain, may 
authorize any person to sue or defend 
for them, s. 466. 

Legal representative — 

Of deceased plaintiff may apply to 
have his name entered, s, 363. 

Procedure where no application is made 
by, s. 364. 

Procedure in case of death of sole or 
sole surviving plaintiff, s. 365. 

Abatement of suit where no application 
is made by, s. 366. 

Procedure in case of dispute as to, 
s. 367. 

Procedure iu case of death of one of 
several defendants or of sole or sole 
surviving defendant, s. 368. 

Legatees — 

Form of plaint for administration by 
special, sch. iv,, No. 106. 

Form of plaint for administration by 
pecuniary, sch. iv., No. 107. 

Lessee — 

Form of plaint for waste by, sch. iv., 
No. 83. 

Letter — 

Substitution of, for summons, s. 91. 

Libel'— 

No suit to be brought by pauper for, 
s. 402. 

Form of plaint for, sch. iv., No. 89. 

Limitation-law — 

Not affected by first suit, s. 374. 


Livestock — 

Power to make rules for maintenance of 
attached, s. 269. 

Load— 

Form of plaint by ship-owner against 
freighter for failing to, sch. iv.. 
No. 70. 

Local government — 

May declare, in cases where concurrent 
civil jurisdiction is given to commis- 
sioner and deputy commissioner,^ 
which of such ofiieei's shall he 
deemed to he district-court, s. 4. 

May by notification in the gazette 
transfer to collector execution* of de- 
crees for sale of land, s. 320. 

May prescribe rules for transmission to 
collector of decrees for execution, 
s. 320. 

May make rules as to sales of land in 
execution of decrees, s. 327. 

May invest courts other than district- 
courts with insolvent jurisdiction, 
s. 360. 

May exempt persons of rank from per- 
sonal appearance, s. 641. 

May prescribe rules for each court, 
8. 645. 


Local investigation — 

Commission for, s. 392. 


Local laws — 

Saving of certain, s. 

How far this code apj^es to, s, 7. 
Lodging — 

Form of plaint for board and, sch. iv.* 
No. 23. ' 


Loss — 

By general average, form of plaint for, 
sch. iv. No. 52. ’ 

By particular average, form of plaint 
for, sch. iv , No, 53. 

By re-sale, defaulting purchaser answer- 
able for, s. 293. 

Of caste, no suit to be brought by pau- 
per for, s. 402. 

By default or negligence, receiver to 
make good, s. 503, 

Majority — 

Decision to be by, when appeal heard 
by two or more judges, s. 575. 


Maker — 

Form of plaint by payee against, sch. 
iv., No, 29. 

Form of plaint by first indorsee against, 
sch. iv., No. 30. 

Form of plaint by subsequent indorsee 
against, sch. iv., No. 31. 

Form of plaint by first indorsee against, 
sch. iv., No. 32. 
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Maher (coBtd.) — 

Fonn of plaint by subsequent indorsee 
against first and second indorsee, 
sch. iv., No. 36. 

Malidous prosemtion — 

Form of plaint for, sch. iv,, No. 93. 

Manu/aotiMve — 

Form of plaint for carrying on noxious, 
sch. iv., No. 79. 

Marine policy— 

On vessel lost by perils of sea, form of 
plaint on, sch. iv., No. 49. 

Marhing — 

Of documents put in evidence, s. 141. 

Marriage — 

Suit not to abate by reason of, s.^ 369.^ 
Concise statement under s. 58 in suit 
for breach of promise of, sch. iv.. 
No. 114. 

Married woman — 

Not to be appointed guardian ad litem, 
s. 457. 

Master — 

Form of plaint by, against father or 
guardian of apprentice, sch. iv., No. 
64. 

Form of plaint by appirentice against, 
fach. iv., No. 65. 

Materials — ^ 

At fixed price, form of plaint for ser- 
vices and, sch. iv.. No. 18. 

At reasonable price, form of plaint for 
services and, sch. iv,, No. 19. 

Memorandum of appeal — 

What to contain, s. 541. 

Rejection pf, if not drawn up in proper 
term, s. 543, 

See Ap]^eal. 

Memorandum of evidence — 

In unappealable cases judge may make, 
s. 189. 

Merits — 

No decree to be reversed or modified 
for error or irregularity not affecting, 
s. 578. 

Mesne-profits — 

Claims in respect of, s. 44. 

Decree may order payment of, with in- 
terest, s. 211. 

Determination of, prior to passing de- 
cree, s. 212. 

Court executing decree to determine 
question r^^i^rditOg, s. 244. 

Deoree for, s. 265. 


Military eantonments— 

In Bombay, saving of jurisdiction and 
procedure of ofiScers appointed to tiy 
small suits in, s. 6. 

Execution of warrants of arrest in, 
s. 469. 

Military courts of requests — 

Saving of jurisdiction and procedure of, 
s. 6. 

Military men — 

Suits by or against, ss. 465 — 469. 

May authorij^e persons to ^ue or defend 
on their behalf, s. 465. 

Persons so authorized may act person- 
ally or appoint pleaders, s. 466. 

Service of persons so authorized, or on 
his pleader, to be good, s. 467. 

Service on officers or soldiers, s. 468. 

Execution of w'arrants of arrest in can- 
tonments, s. 469. 

Military panchdyats — 

Saving of jurisdiction and procedure 
of, s. 6. 

Minor — 

Must sue by next friend, s. 440. 

Application on behalf of, to be made 
by next fiiend or guardian ad htem, 
s. 441. 

Plaint filed without next friend to be 
taken off the file, s. 442. 

Guardian ad litem to be appointed by 
court, s. 443. 

Order obtained without next friend or 
guardian may be discharged, s. 444. 

Who may be next friend, s. 445. 

Removal of next friend, s. 446. 

Retirement of next friend, s. 447. 

Stay of proceedings on death or re- 
moval of next friend, s. 448. 

Application for appointment of new 
next friend, s. 449. 

Course to be followed by minor plaintiff 
or applicant on coming of age, s. 450» 

Where he elects to proceed, s 451. 

Where he elects to abandon, s. 452. 

Application under s. 451 or s. 452 may 
be made ex parte and must be proved 
by affidavit, s. 453. 

When minor co-plaintiff on coming of 
age may apply to have his name 
struck off, s. 454. 

When he may apply for dismissal of un- 
reasonable or improper suit, s. 455. 

Petition for appointment of guardian 
ad litem, s. ■^56. 

Who may be guardian ad litem, s. 457. 

Guardian neglecting his suit may be 
removed, s. 458. 

On death of pendente Ute new 

guardian to be appointed, s. 459, 
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Removal (cootd.)— 

Of property from court’s iurisdiction, 
taking of security from defendant in 
case of suspected, s. 484. 

Of attachment before judgment when 
security furnished, s! 484, 

Rent — 

Reserved in lease, form of plaint for, 
sch iv , No. 20. 

Form of plaint for use and occupation 
at fixed, sch. iv., No. 21. 

Form of plaint for use and occupation 
at reasonable, sch. iv., No. 22. 

Form of plaint against sureties for pay- 
ment of, sch. iv., No. 55. 

Repeal — 

Of enactments, s. 3, 

Representative — 

If judgment-debtor die before execu- 
tion, decree may be executed against 
his, s. 234. 

Request — 

‘ Form of plaint for money paid to third 
party at defendant’s, sch. iv., No, 5. 

Form of plaint for goods delivered at 
fixed price to third party at defend- 
ant’s, sch. iv., No. 8. 

Form of plaint for necessaries furnished 
to defendant’s testator’s family 
without express, sch. iv., No. 9. 

Form of plaint for good s made at defend- 
ant’s, and not accepted, sch. iv., 
No. 12. 

Re-sale — 

Of immoveable property, notification 
on, 8. 309. 

Of goods sold at auction, form of plaint 
for deficiency upon, sch, iv., No. 13. 
Rescission — • 

Of contract on ground of mistake, form 
of plaint for, sch. iv., No, 99. 
Reside — 

Suits to lie in court within whose juris- 
diction defendants, s. 17. 

Residing — 

Out of British India, who maybe deem- 
ed to be, s. 382. 

Resistance — 

To oflScer executing decree for posses- 
sion^of property, s. 328* 

By claimant other than judgment-debt- 
or to execution of decree for posses- 
sion, s. 331. 

To purchasers in obtaining possession 
of immoveable property, s. 334. 

By claimant other than defendant to 
execution of decree for possession, 
8. 335. 

To apprehension under warrant, penalty 
for, s, 651. 


Res judicata — 

Bar of suits on the ground of, s. 13. 

Restituti$n~ 

Of conjugal tights, execution of decree 
for, s. 260, 

Of property, security for, when decree 
appealed against, s. 546. 
Restoration — 

Of moveables threatened Viih demo- 
tion and for injunction, fiorm of 
plaint for, sob. iv., No. 103. 

Retirement — 

Of next friend, procedure on, s. 447. 

Return — 

Of plaint for amendment, s. 53. * 

Of plaint on ground of non-jurisdic- 
tion, s. 57. 

Of summons unserved, s. 80. 

Of rejected documents, s. 140. 

Of documents put in after lapse of 
time for appeal, s. 144. 

Of commission after execution, s. 389. 

Review of judgment — 

Who may apply for, s. 623. 

To whom applications may be made, 
s. 624. 

Form of application, s. 625, 

When application to be rejected, s. 626, 
When to be granted, s. 926. 

When made to a court consisting of 
two or more judges, s 627. 
Application to be rejected if court 
equally divided, s. 628. 

Order granting or refusing, to be final, 
s. 629. 

Registry of application granted, and 
order for re-hearing, s. 630. 

Revision — 

By high court (see Reference), 

Right — 

To begin, rules as to, s. 179. 

Of pre-emption, suit to enforce, s. 214. 
To sue for damages not liable to attach- 
ment, s. 266. 

Of personal service not liable to attach- 
ment, s. 266. 

To future maintenance not liable to 
attachment, s. 266. 

To begin in cross-appeals, s, 655, 

To use water for irrigation, form of 
plaint for obstructing, sch. iv.,No. 82. 

Ruling chiefs — 

Who are recognized agents of, s. 432. 
Suits against, s. 433. 

Exempt from arrest, s. 433. 

When their property may be attached, 
s. 433. 

Execution in British India of decrees 
of courts of, s. 434. 

Ua 
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Rules — 

Local governmeTit to make, for mainte- 
nance of attached live-stock, s. 269. 

* High court to make, for conducting 
execution-sales, s. 287. 

As to Sale and delivery of moveable 
property, ss. 296 — 303. 

As to sale and delivery of immoveable 
property, as. 304r-'327, 

For transferring to collector execution 
of decrees for sale of immoveable 
property, local Government may 
make, s. 320. 

As to transmission to collector of 
decrees for execution, local govern- 
ment may make, s. 320. 

As to sales of land in execution of de- 
crees for money, local government 
may make, s 327. 

Local government may make, in case 
of execution of provisions relating to 
negotiable instruments, s. 538. 

High court to make, to regulate busi- 
ness under chapter relating to ap- 
peals to queen, s. 612. 

Of procedure, high court may make 
subsidiary, s. 652. 

For admission of affidavits as evidence, 
high court may make, s. 647. 

Salary — 

Of public officer, one moiety of, not 
liable to attachment, s. 266. 

Sale — 

By whom conducted, and how made, 
8. 286. 

Froolamation of, s. 287. 

Time of, s. 290. 

Adjournment of, s. 291. 

Stoppage of, on tender of debt and 
cost, or on proof of payment, s. 291. 

Ho officer to bid at, s. 29^ 

HefaultiUg purchaser liable for loss by 

re-, s. 293. 

Decree-holder not to bid at, s. 294, 

Rateable division of proceeds of, s. 295. 

Of negotiable instruments and shares, 
8. 296. 

Irregularity not to vitiate, but person 
injured may sue for damages, s. 298. 

Of immoveable property, ss. 305— 327 
(see also Immovealle property), 

Form of plaint for foreclosure or, sch. 
iv,, No. 109. 

SampUs — 

Order to take, s. 499. 

Seale — 

Of expenses of witnesses, s. 160. 

Of snbsisteUce-allowance of iudi^taeiit- 
debtors, s. 3®8*. 


Second appeals — 

To lie to high court, s. 584, 

Grounds of, ss 584 585. 

None in suits cognizable by small cause 
courts when the value does not ex- 
ceed 500 rs , s. 686. 

Provisions as to, s. 687. 

Secretary — 

Of corporation or company may be re- 
quired to appear in person, s. 436. 

Secretary of state — 

Suits bv or against (see RubUc oficer 
and Government), 

Security — 

To be given by person arrested for re- 
fusing to give evidence or produce 
'documents, s. 174. 

Judgment-debtor may be required to 
furnish, s. 240. 

Release of judgment-debtor on furnish- 
ing, to apply to be declared an insol- 
vent, s. 336. 

Realization of, furnished by judgment- 
debtor failing to apply to be declared 
an insolvent, s. 337. 

Failure of assignee or receiver to con- 
tinue suit or give, on behalf of bauL 
rupt or insolvent, s. 370. 

For costs, plaintiffi residing out of 
British India may be required to 
furnish, s. 380. 

Procedure in case of failure to furnish 
such, s. 381. 

For costs, next friend to give, before 
retiring, s. 447. 

Before decree, next friend or guardian 
ad litem not to receive money with- 
out leave of court and giving, s. 461. 
Committal to jail of defendant failing 
to give or to find fresh, before judg- 
ment, s. 481. 

May be taken from defendant, or his 
property attached, before judgment, 
s. 483. 

Receiver to give, s. 503. 

May be taken from defendant ift Suit 
on negotiable instruments, s. 532. 
May be taken from defendant applying 
for leave to appear in suit on nego- 
tiable instruments, s, 533. 

For costs, when court may order pIMnt- 
iffi in suit on negotiable instruments 
to give, s. 536. 

For stay of execution of appeafeble 
decree, s, M5. 

In case of order for execution pf de- 
cree appealed against, s. 540* 

Not required from goveimment or 
public of&cer for staying execution 
of decree, s. 547. 
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Secwrity (contd.) — 

May be required from appellant for 
costs of appeal or of original suit or 
both, s. 649. 

For such costs to be taken from appel- 
lant residing out of British India. 
s. 649. 

Appellant to give, for respondent’s 
costs in case of appeal to queen, s. 
602. 

Power to revoke such, s, 604. 
Appellant to give further, if inadequate, 
s. 606. 

From respondent in case of appeal to 
queen, s. 608. 

Seizure — 

Court may summon and examine per- 
sons as to property liable to, s. 267. 
Of moveable property in possession of 
defendant, s. 269. 

Of property in house or zandna, s. 271. 
See also Attachment 
Separate trial — 

Of causes of action when they can be 
conveniently disposed of, s. 46. 
Separation — 

Of share in execution of decree, collect- 
or to make, s. 265. 

Serve — 

Form of plaint for breach of contract 
to, sch. iv., No. 62. 

Service — 

Of summons (see Summons), 

Of process (see Process), 

Of summons on agent, ss. 76, 77. 

Of notices and orders, s. 94. 

Of summons on public officer, s. 422. 
Of summons on corporation or company, 

Of summons on military men, ss. 467, 
468. 

Serving officer — 

To endorse summons, s. 80. 

To endorse warrant, s. 343, 

Services — 

At fixed price, form of plaint for, sch. 
iv., No. 16. 

At reasonable price, form of plaint for, 
sch. iv., No, 17. 

And materials at fixed price, form of 
plaint for, sch. iv., No 18- 
For materials at reasonable price, form 
of plaint for, sch. iv., No. 19. 
Setting aside — 

Of dismissal of suit by default, s. 99. 
Of eoo-parte decrees, ss, 108, 109. 

Of award, s, 522. 

Settlement — 

Of issues, ss. 146 — 161. 

See also Issms, 


Set-off-^ 

Written statements to contain particu^ 
lars of, 8. 111. 

When court may allow, s. IIL 
Effect of, s. 111. 

Decree may allow, s. 216. 

Of costs, 8. 221. 

Share — 

Enforcement of decree for sepai'ation 
of, s. 265. 

Attachment of, s. 268. 

Sale of, by broker, s. 296. 

Delivery of, to purchaser, 8. 301. 
Transfer of, to purchaser after sale, 
s. 302. 

Ship — 

Lost by perils of sea, form of plaint on 
marine policy on, sch. iv., No. 49. 
Ship-owner — 

Form of plaint by, against freighter 
for not loading, sch. iv., No. 70. 
Shop-hooh— 

Production of, while filing plaint, s. 62. 
Endorsement of entries in, s. 141. 
Sickness — 

I Commission to examine witness unable 
! to attend from, s. 383. 

Slander — 

No suit to be brought by pauper for, 
s. 402. 

Form of plaint for, sch. iv., No 91. 

Small cause courts — 

Judgments of, what to contain, s. 203. 
When commission may be issued to, 
s. 386. 

Powers of registrars of, to state cases, 
s. 646. 

Soldiers — 

Suits by and against (see Military men). 

Sovereign prince— 

Who are recognized agents of, s. 432. 
Suits against, a. 433. 

Exempt from arrest, s. 433. 

When his property may be attached, 
s. 433. 

Execution in British India of decree of 
court of, 8. 434. 

Special damage— 

Form* of plaint for assault and battery 
with, sch, iv., No. 86. 

Special laws — 

Saving of certain, s. 7. 

How far this code applies to, s. 7 . 

Specific legatees — 

Form of plaint for administration by, 
sch. iv., No. 106. 

Specific moveables — 

Enforcement of decree for, s. 269. 
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Specific performance — 

Of contracts, decree for, s. 260. 

I’orm of plaint for, scb. iv., Nos. Ill, 112. 

Specific property — 

Suit for recovery of, on account of irre- 
gularity in conducting sale, s. 298. 

I'orins of plaints in suits for, sch. iv., ; 
No. 94. 

Special relief - — 

J’orms of plaints for, scb. iv., No. 99 
et seq. 

Stating a case — 

By registrar of s. c. court for opinion of 
judge, s. 646. 

Btdy- ^ 

Of proceedings where defendant does 
not reside within jurisdiction, s. 20 

Of proceedings, application for, s. 20 

Of proceedings, when court executing 
decree of another may grant, s. 239. 

Of sale on tender of debt and costs or 
on proof of payment, s 299. 

Of proceedings on death or removal of 
next friend until appointment of new 
next friend, s. 448. 

Of execution of appealable decree, secu 
rity required before, ss. 645— -547. 
Stoppage — 

Of sale on tender of debt or on proof of 
payment, s. 291. 

Subscription — 

• And verification of plaint, s, 51. 

And verification of written statement, 
s. 115. 

Subsequent indorsee — • 

Against maker, form of plaint by, sch. 
iv., No 31. 

Against first indorser (the indorsement 
being special), form of plaint by, sch. 
iv., No. 33. 

Against his immediate indorser, form of 
plaint by, sch. iv , No. 34. 

Against iuteimediate indorser, form of 
plaint by, sch. iv., No 36. 

Against maker, first and second indor- 
ser, form of plaint by, sch. iv., No. 36. 

Against acceptor, form of plaint by, 
sch. iv., No 40. 

Against first indorser (the indorsement 
being special), form of plaint by, sch. 
iv., No, 43. 

Against his immediate indorser, form 
of plaint by, sch. iv., No. 44. 

Against intermediate indorser, form of 
plaint by, sch., iv., No. 45» 

Subsistence-allowance — 

Scales of, for judgment-debtors, s. 338. 

To be added to atnount of decree, s. 340. 

Of defendants arrested before iudar- 
meiit,s.482.^ ' ' ^ ^ 


Substituted service — 

Of summons, ss. 82 — 84. 

Substitution — 

Or addition of parties at hearing, s, 27, 

Suits — 

Courts to try all ^oits unless barred, 
s. 11. 

Pending, s. 12. 

To be institued in courts of the lowest 
grade competent to try, s. 15. 

To be institued where subject-matter 
situate, s. 16. 

To be instituted where defendants re- 
side or cause of action arose, s. 17. 

For compenfiation for wrongs to person 
or moveables where to be institutedy 
s. 18. 

For immoveable property in different 
jurisdiction but same district, s 19. 

For immoveable property in different 
districts, s. 19. 

Procedure in, where the courts in which 
they may be bi ought are subject to 
the same appellate court, s. 22. 

Transfer of, s. 25, 

How to be framed, s. 42, 

What to include, s. 43. 

To be commenced by plaint, s. 48. 

Eegister of, s. 58. 

On lost negotiable instruments, s. 61. 

By or against government or publi© 
officers, ss. 16 — 29. 

By aliens and by or against foreign and 
native rulers, ss. 431 — 434. 

By and against corporations and com- 
panies, ss 435, 436. 

By and against trustees, executors, and 
administratois, ss. 437 — 439. 

By and against minors and persons of 
unsound mind, ss. 440 — 464. 

By and against military men, ss. 465 — - 
469. 

Upon negotiable instruments, ss. 532 — ► 

I 537. 

Kelating to public charities, s. 639. 
Su^t—— 

To be heard on the day fixed, s, 96. 

To be dismissed if summons not served, 
s. 97. 

To be dismissed if neither party ap- 
pears, s. 98. 

I Plaintiff may bring fresh, where a for- 
I mer one is dismissed for failure to 

I pay Court-fee, s. 99. 

! Plaintiff may bring fresh, where a 
I former one is dismissed for non- 

I appearance, ss. 99, 103. 

May be decreed if defendant fails to 
appear, s. 100. 


IHBEX TO THE CODE OP ClVIt PEOOEDDRE. 


cix 


Suit (coutd.) — 

Consequentie of refusal or inability of 
pleader to answer question relating 
. to, s. 1*20. 

Disposal of, at the first hearing, ss. 
152—155. 

Abatement of, w^ere no application 
made by ^le^al jf%reseutative of de- 
ceased plaintiff, 8. 866. 

Application to set aside order of abate- 
ment or dismissal of, s. 874, 

Not to abate by reason of death, marri- 
age, or insolvency, s. 369. 

When plaintiff’s bankruptcy or iusol- 
vency bars, s. 370. 

Withdrawal of, s. 873. 

Limitation-law not affected by first, 
s. 874. 

Adjustment of, s. 375. 

Summary procedure — 

In suits on negotiable instruments, ss. 
582—588. 

Summons — 

Issue of, s. 64. 

To contain concise statements, s. 65. 
May order defendant to appear in per- 
son, s. 66, 

When not to appear in person, s. 67. 

To be for settlement of issues or for 
final disposal, s. 68. 

To fix date for defendant’s appearance, 
s. 69. 

To order production of documents, s. 70. 
To order production of witnesses, s. 71. 
To whom to be delivered for service, 
s. 72. 

How to be seived, s. 73. 

Service of, where there are more de- 
fendants than one, s. 74. 

Service of, on defendant or his agent, 
8. 75. 

Service of, on agent, s. 76. 

Service of, on agent in charge of im- 
moveable property, s. 77. 

Service of, on male member of defend- 
ant’s family, 8. 78. 

Signature of defendant to, s. 79. 
Procedure where defendant lefuses to 
accept, or cannot be found, s. 80. 
Endorsement of time and manner of 
service of, s, 81. 

Examination of officer serving, s. 82* 
Substituted service of, s. 82. 

Effect of substituted service of, s. 83 
Time for appearance in, s. 84. 

Service of, where defendant resides in 
another jurisdiction, and has no 
agent, s. 85. 

Service within presidency-towns and 
Bangoon of, issued by mufassal 
courts, s. 86. 


Summons (contd.) — 

Service of, in jail, s. 87. 

Service of, in jail of a different district, 
s. 88. 

Service of, where defendant resides out 
of British India, and has no agent, 
s. 89. 

Service of, through British I’esident or 
agent, s 90. 

Substitution of letter for, s. 91. 

Mode of sending such letter, s. 92. 

Dismissal of suit if plaintiff fails to 
serve, s 97. 

To produce documents, s. 164. 

Service of, for production of docu- 
ments, s, 166. 

Time for service of, on witnesses, 
8. 167. ^ 

Court may order issue of, on strangers 
to give evidence or produce docu- 
ments, s. 171. 

Consequences of non-attendance of 
witnesses in answer to, s. 174. 

Service of, on corporation or company, 
s. 436. 

Service of, on public officer, s. 422. 

Service of, on military men, ss. 467, 468. 

Form of, in suits on negotiable instru- 
ments, s. 532. 

To witnesses (see Witness), 

Sunset — 

Arrest not to be made in houses after, 
s. 336. 

Surety — 

Decree against, s. 253. 

Furnishing of, by defendant before 
judgment, s. 479. 

May apply for his discharge, s. 480. 

Sureties — 

Form of plaint against, for payment of 
rent, scb. iv., No. 55. 

Surrender — 

Of whole of judgment-debtor’s pro- 
perty, application for discharge on, 
s. 336. 

Tenant — • 

Form of plaint against landlord (with 
special damage) by, sch, iv., No. 67.' 

Form of plaint by, tor possession of 
immoveable property, sch. iv., No. 95. 

Tenants — 

May institute interpleader-suits when, 
s. 474. 

Tender— 

Of expenses of witnesses, s. 161. 

Of debt, stoppage of sale on, s. 291. 

Testator — 

Form of plaint for necessaries furnish- 
ed to family of defendant’s, sch. iv., 
No. 9. 
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Third party — 

Form of plaint for money paid to, at 
defendant's request, sch. iv , No. 6. 

Form of plaint for goods delivered to, 
at defendant's request at fixed price, 
sch. iv., No. 8. 

Time — 

For appearance in case of substituted 
service, s 84. 

For appearance where defendant resides 
in another jurisdiction, s, 86. ^ 

For appeal, documents put in evi- 
dence may he returned after lapse 
of, s. 144. ^ 

Qouit to allow reasonable, where secre- 
taiy of state is defendant, s. 420. 

For appearance to be specified in sum- 
mons, s. 163. 

For serving summons on witnesses, 
s. 167 

Extension of, to enable public officer to 
correspond with government, s. 423. 

For payment in full of purchase-money, 
a. m. 

Extension of, for making award, s, 514. 

Application to appeal to queen may be 
made within what, s. 599. 

Title — I 

Of Act, 8. 1. 

Tools — 

Not liable to attachment, s. 266. 

Trade — 

Suit when to lie in court within whose 
jurisdiction defendant carries on, s. 16. 

Transfer — 

Of suits, s. 25. 

Of decree for execution, s. 223. 

Of negotiable instruments and shares 
after sale, s. 302. 

Transferee — 

Form of plaint against fraudulent pur- 
chaser and his, sch. iv., No. 98* 

Translation — 

Of judgment, s. 573. 

Trespass — 

On land, form of plaint for, sch. iv., 
No. 71 

In entering dwelling house, form of 
plaint foi, sch. iv., No. 72, 

On moveables, form of plaint for, sch. 
iv.. No. 73. 

Trustees — 

Suits by executors, administrators, and, 
s. 437, 

Joinder of executorsand administrators, 
s. 438. 

Of public charities, suits against, s. 639. 


Trusts — 

Form of plaint for execution of, sch.» 
iv., No. 108. 

Umpire — 

See Arhltration. 

Unsound mind — # 

Provisions as to minors to apply to per- 
sons of, s. 463c 

Usage — 

Having the force of law or, failure to 
determine some material usage of 
law or, to form ground of appeal, 
s 684. 

Having the force of law, reference to 
high court on questions of law or, 
s. 617. 

Having the force of law, powers of re- 
gistrars of small cause courts to state 
cases involving questions of law or, 
s. 646. 

Use- 

Form of plaint for money received to 
plaintift’s, sch. iv., No. 2. 

And occupation at fixed rent, form of 
plaint for, ach. iv , No. 21. 

And occupation at reasonable rent, form 
of plaint for, sch. iv., No 22. 

Water for irrigation, form of plaint for 
obstructing a right to, sch. iv., No. 82. 

Valuation — 

Rejection of plaint for improper or in- 
sufficient, s 54. 

Value of relief — 

Where wrongly stated, plaint to be re- 
jected, s. 54. 

Verification — 

Of plaint*, 8. 51. 

Contents of, s 62. 

To be signed and attested, s. 52. 

Of wiitten statements, s. 115. 

By corporation or company, s. 435. 

Vessel — 

Lost by perils* of sea, form of plaint on 
marine policy on, sch. iv.. No. 49. 

Village munsifs — 

In Madras, saving of jurisdiction and 
procedure of, » 6. 

Village panchaydts — 

In Madras, saving of jurisdiction and 
procedure of, s. 6, 

Wages — 

Of labourers and domestic servants not 
liable to attachment, a. 266. 

Wards of court — 

Provisions as to minors not to apply to, 
s. 464. 

Warehouseman — 

Form of plaint against, for refusal to 
deliver goods, sch. iv., No. 76. 


I 



